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PUBUC  SERVICE  COMMISSIONS 


ALABAMA., 
Public  Serrictt  CommiMioa. 

Sam  p.  Kennbdt,  President,  Annls- 
ton. 

B.  H.  Cooper,  Birmingham. 

8.  P.  GAirxABD,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporatioii  CommiMioii. 

F.  A.  Jones,  Chairman,  Phoenix. 
A.  W.  Cole,  Phoenix. 
Amos  A.  Bktts,  Phomiz. 
Samuel     W.     Pboctob,     Secretary, 
Phoenix. 

ARKANSAS. 
Railroad  Cowmi— ion. 

Thomas  E.  Wood,  Chairman,  Little 

Rock. 
W.  G.  Brasheb,  Little  Rock.  ' 

H.  K.  Wilson,  Little  Rock. 
Albert  Robex,  Secretary,  Little  Rock. 

CALIFORNIA. 
Railroad  Commitiion. 

Max  Thelex,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco. 
Alex  Gordon,  833  Market  St.,  San 

Francisco. 
Edwin  O.  Emerton,  833  Market  St., 

San  Francisco. 
Fkank  R.  Devun,  833   Market   St., 

San  Francisco. 
Charles  R.  Detbick,  Secretary,  San 

Francisco. 


COLORADO. 
Public  Utilitiet  Commitsioii. 

George  T.  Bradley,  Chairman,  State 
Capitol,  Denver. 

Lkiot  J.  WnxzAMS,  State  Capitol, 
Denver,  ^ 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

George  A.  Flannioan,  Secretary, 
Denver. 

CONNECTICUT. 
Public  UlUiti«t  CommiMion. 

Richard  T.  Higqins,  Chairman,  Win- 
sted. 

Chas.  C.  Ei.well,  New  Haven. 

Joseph  W.  Alsop,  Avon. 

Heney  F.  Bilunqs,  Secretary,  Hart- 
ford. 

.  DISTRICT  OF  COLUMBIA. 
Public  Utilitias  Conmitsioa. 

Louis  Brownlow,  Chairman,  Flor- 
ence Court,  Washington. 

Brigadier  General  John  G.  D. 
Knight,  U.  S.  A.  (retired)  Dis- 
trict Bldf^.,  Washington. 

W.  GwYNN  Gardiner,  District  Bldg., 
Washington. 

Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

E.  B.  Hartley,  Chief  Clerk,  District 
Bldg.,  Washington. 

FLORIDA. 
Railroad  Commission. 

R.  Hudson  Burr,  Chairman,  Talla- 
hassee. 

Newton  A.  Blitch,  Tallahassee. 

Royal  C.  Dunn,  Tallahassee. 

Lewis  G.  Thompson,  Secretary,  Tal- 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  CommiMion. 

Charles     M.     Candler,     Chairman, 

Atlanta- 
JOHN.T.  BoiimjiLLET,  MacoQ* 
George  Hillyer,  "Atlanta. 
James  A.  Perry,  Lawrenceville. 
Paul  B.  Trammell,  Dal  ton. 
Albert  Coluer,  Secretary,  Atlanta. 

HAWAII. 

Public  UtUititts  ComnuMioa. 

William  T.  Garden,  Chairman, 
Honolulu* 

Alex.  J.  Gignoux,  Honolulu. 

William  P.  Thomas,  Honolulu. 

H.  P.  O^SuLLiVAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
Public  Ultliliet  Commitsioii. 

John  W.  Graham,  President,  Boise. 

A.  L.  Freeh AFER,  Boise. 

George  E.  Ere,  Boise. 

E.  G.  Gallet,  Secretary,  Boise. 

ILLINOIS. 
Public  Utilities  CommiMion. 

THOiifAS  E.  Dempcy,  Chainaan, 
Springfield. 

Frank  H.  Funk,  Springfield. 

Walter  A.  Shaw,  Springfield. 

Fred  E.  Sterling,  Springfield. 

P.  J.  LucET,  Springfield. 

R.  V.  PRATUER,  Secretary,  Spring- 
field. 

INDIANA. 

Public  Senrice  Commission! 

£.  I.  Lewis,  Chairman,  121  State 
House,  Indianapolis. 

J.  W.  McCardle,  Room  120,  State 
House,  Indianapolis. 

Edwin  Core,  122  State  House,  In- 
dianapolis. 

Charles  A.  Edwards,  Room  1201 
State  House,  Indianapolis. 

Paul  P.  Haynes,  Room  122 J  State 
House,  Indianapolis. 

Carl  H.  Mote,  Secretary,  89  State 
House,  Indianapolis. 


I  IOWA. 

I  Board  of  Railroad  Commissioiiers. 

I  DwiGHT    N.    Lewis,    Chairman,    Des 

I     Moines. 

I  Jonx  A.  GuniER,  Winterset. 

Charles  Webster,  Waucoma. 

George    L.    McCauohan,    Secretary, 

Des  Moines. 

s 

KANSAS. 

Public  Utilities  Commission. 

Joseph   L.   Bristow,   Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Carl  W.  Moobb,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commissioii. 

Laurence  B.  Finn,  Ist  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Gabbbtt,  3d  Dist.,  Winchester, 
Ky. 

Richard  Tobin,  Secretary,  Frank- 
fort. 

LOUISIANA. 

Railroad  CommisMon. 

Shelby  Taylor,  Chairman,  Crowley. 
BuRK  A.  Bridges,  Homer. 
John  T.  Michel,  New  Orleans. 
Henry  Jastremski,  Secretary,  Baton 
Rouge. 

MAINE. 

Public  UtflitiM  CoBunissioa. 

Benjamin    F.    Cleaves,    Cliairman, 
I      Augusta. 

I  William  B.  Skelton,  Augusta. 
'  John  E.  Bunker,  Augusta. 
'  George  F.  Giddinos,  Clerk,  Augusta. 
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MARYLAND. 

Public  Serrictt  Commi— ion. 

Albebt  G.  Towers,  Chairman,  Mun- 
eey  Bldg.y  Baltimore. 

E.  Clay  Timakus,  Munsey  Bldg.,  Bal- 
timore. 

John  Milton  Reifsniims,  Himtey 
Bldg.,  Baltimore. 

Benj.  T.  Fenoiall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 


MASSACHUSETTS. 

PabKe  SmtHem  Comttitiioa. 

Frederick   J.   Mcleod,    Chairman, 

Boston. 
Everett  E.  Stone,  Springfield. 
John  F.  Meanet,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Charles  A.  Russell,  Gloucester. 
Andrew    A.    Highlands,    Secretary, 

1  Beacon  St.,  Boston. 


Bo«rd  ol  Gas  and  Electric  Lif  hi 
Commissioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

Morris  Schaff,  15  Ashburton  Place, 
Boston. 

Solomon  Lewenberg,  15  Ashburton 
Place,  BoBtcai. 

R.  G.  ToBEY,  Clerk,  16  Ashburton 
Place,  Boston. 


MICHIGAN. 

Railroad  Commission. 

Cassitjs  L.  Glasgow,  Chairman,  Oak- 
land Bldg.,  Lansing. 

C.  S.  Cunningham,  Oakland  Bldg., 
Lansing. 

Addison  A.  Keiser,  Oakland  Bldg., 
Lansing. 

Willard  N.  Sweeney,  Secretary, 
602  Oakland  Bldg.,  Lansing.     ^ 


MDmiSOTA. 
lUilroad  and  WarohoiiM 


lEA  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

O.  P.  B.  Jaoobson,  State  Capitol.  St. 
Paul. 

Fbbd  W.  Putnam,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPL 

Railroad  Commiasion. 

F.  M.  Shepfard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  Corinth. 

James  Galceran,  Secretary,  Jackaon. 

MISSOURI. 
Public  Serrice  Commission. 

William  G.  Busby,  Chairman,  Jel- 

fers6n  City. 
Edwin  J.  Bean,  Jefferson  City. 
David  E.  Blair,  Jefferson  City. 
XoAH  W.  Simpson,  Jefferson  City. 
Edward  Flad,  Jefferson  City. 
T.  M.  Bradbury,  Secretary,  Jefferson 

City. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  Public  Service  Commission. 

Daniel  Boyle,  Chairman,  Helena. 
J.  H.  Hall,  Helena. 
J.  E.  McCoRMiCK,  Helena. 
Charles      P.      Cotter,      Secretary, 
Helena. 

NEBRASKA. 
State  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 
Capitol,  Lincoln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

V.  E.  Wilson,  State  Capitol,  Lin- 
coln. 

T.  A.  Browne,  Secretary,  Lincoln 
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NEVADA. 
lUUriMMl    GommiMMii    mmA    PnbUc 

H.    F.    Babtinb,    Chairman,    Caraon 

City. 
J.  F.  Shauohnesst,  Carson  City. 
W.  H.  Simmons,  Reno. 
B.    H.    Walkkb,    Secretary,    Caraon 

City. 

NEW  HAMPSHIRE. 

Public  Service  CommUtioa. 

Edwabd   C.   Niles,   Chairman,    Con- 
cord. 
Thomas  W.  D.  Wokthxit,  Concord. 
William  T.  Gunnison,  Concord. 
WALTsa  H.  Tdim,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commit- 
•ionars. 

Ralph  W.  E.  Donqes,  Chairman, 
Camden. 

John  W.  Slocum,  Long  Branch. 

Alfred  S.  March,  New  Brunswick. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commisaion. 

Hugh  H.  Williams,  Chairman,  Santa 

Fe. 
M.  8.  Groves,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Service  Commiaaion,  1st 
District. 

Oscar    S.    Straus,    Chairman,    120 

Broadway,  New  York  City. 
Travis  H.  Whitney,  120  Broadway, 

New  York  City. 
Charles  S.  Hervey,  120  Broadway, 

New  York  City. 
F.  J.  H.  Kracke,  120  Broadway,  New 

York  City. 


Charles  Bvlklbt  Hubbcll,  120 
Broadway,  New  York  City. 

Jam^  B.  Walkxb,  Secretary,  120 
Broadway,  New  York  City. 

Fablie  Senrice  Comwifsioo»  2d 
District. 

Hon.  Thomas  F.  Fennkll. 
Hon.  Charles  B.  Hill. 
Frank  Irvine,  Albany. 
Vacancy. 

John  A.  Barhite,  Albany. 
Francis   X.   Disney,   Secretary,   Al- 
bany. 

NORTH  CAROUNA. 

Corporation  Commission. 

Edward   L.   Travis,   Chairman,   Ra- 

leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad  Commissioners. 

S.    J.    Aandahl,    President,    Liteh- 

ville. 
C.  W.  Bleick,  Elgin. 
M.  P.  Johnson,  Tolley. 
J.    H.    Calderhead,    Secretary,    Bi»- 

marck. 

OHIO. 
Public  Utilities  Commission. 

Charles  C.  Marshall,  Chairman, 
Columbus. 

Beecher  W.  Waltermire,  ColumbuB 

Byron   M.  Clen  Denino,  Columbus. 

Harry  L.  Goodbread,  Secretary,  Co- 
lumbus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
Campbell  Russell,  Oklahoma  City. 
J.    H.    Hyde,    Secretary,    Oklahoma 
CJty. 
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OREGON. 

Public  Senric«  Committion. 

Frank  J.  Miller,  Chairman,  Salem. 

Hylen  H.  Corey,  Salem. 

Fred  G.  Buchtel,  Salem. 

Ed.  Wright,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Serrictt  Commitsion. 

Wif.  D.  B.  AiNEY,  Chairman,  Mont- 
roee.* 

Vacancy. 

John  S.  Killing,  Erie. 

Vacancy. 

Milton  J.  Brecht,  Lancaster. 

James  Alcorn,  Harrison  Bldg.,  Phila- 
delphia. 

Michael  J.  Ryan,  1634  Land  Title 
Bldg.,  Philadelphia. 

A.  B.  Millar«  Secretary,  Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utility  CommisMon. 

Judge  Mariano  Cm,  Commissioner, 

Manila. 
Attorney    Francisco    Villanusva, 

Jr.,  Secretary,  Manila. 

RHODE  ISLAND. 

Public  Utilities  Commissioa. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Sahuel  E.  Hudson,  Woonsocket. 

RoBEST  F.  Rodman,  Lafayette. 

John  W.  Rowe,  Secretary,  Provi- 
dence. 

SOUTH  CAROLINA. 

RailrcMidl  CommiMion. 

John   G.   Richards,   Chairman,   Co- 
lumbia. 
Frank  W.  Shealy,  Columbia. 


James  Canslbr,  Columbia. 

J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board    of   Railroad    Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 

F.  E.  Wells,  Pierre. 

P.  W.  Dougherty,  Pierre. 

H.  A.  Ustbud,  Secretai-y,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Enlqb,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
Geobqe  N.  Welch,  Nashville. 
Miss     Wilue     Fields,     Secretary, 
Nashville. 

TEXAS. 

Railroad  Commisdoil. 

Allison  Mayfield,  Chairman,  Aua- 

tin.  ^ 

Earle  B.  Mayfield,  Austin. 
Charles  H.  Hurdleston,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

UTAH. 
Public  Utilities  CommisMoo. 

Judge    Joshua    Greenwood,    Presi- 

dent.  Salt  Lake  City. 
Henry  H.  Blood,  Salt  Lake  City. 
Warren  Stoutnour,  Salt  Lake  City. 
T.  E.  Banning,  Secretary,  Salt  Lake 

City. 

VERMONT. 
Public  Service  CommisMon. 

Robert  C.  Bacon,  Chairman,  Brat* 

tleboro. 
William  R.  Warneb,  Vergcnnes. 
Walteb  a.  Dutton,  Hardwick. 
Neil    D.    Clawson,    Clerk,    Brattle- 

boro. 
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VIRGINIA. 
State  Corporation  Committion. 

CiiRiSTOPHEB  B.  Gabnett,  Chairman, 

Richmond. 
William  F.  Rhea,  Richmond. 
Alexander  Fobwabd,  Richmond. 
Richard    T.    Wilson,    Clerk,    Rich 

mond. 

WASHINGTON. 

Prablic  Serrice  ConmUtion. 

E.  F.  Blaine,  Chairman,  Olympia. 
Abtiiub  a.  Lewis,  Olympia. 
Fb^.nk  R.  Spinning,  Olympia. 
J.  fl.  Buown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Senrice  CommiMion. 

E.  F.  MoBQAN,  Chairman,  Charleston. 
E.  G.  Rideb,  Charleston. 
Geobge.B.  C.  Wiles,  ChArleiton. 


R.  B.  Bebnheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 
Railroad  ComnisMoii. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 

Henby  R.  Tbumbower,  Madison. 

John  S.  Allen,  Madison. 

Habold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMING.         ^ 
Public   Senrice    Conmission. 

F.  L.  Houx,  Acting  Governor,  Chair- 
man, Cheyenne. 

Robebt  B.  Fobsyth,  State  Auditor, 
Vice-Chairman,  Cheyenne. 

Hebman  B.  Gates,  State  Treasurer, 
Cheyenne. 

H.  A.  Floyd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.    Proc.    Nat.    Asso.    R.  Annual   Proceedings  of  the  National  Associa- 

Comrs tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 
"        "    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 
*•        "    Ariz.  R.  C Arizona  Railway  Comaiiasion  Annual  Reports* 

1909-10. 
**        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 
"        "    Cal.  Bd.  R.  Co.  ..California   Board   of  Railroad   Commissioners. 

Annual  Reports. 
"        "    Can.  R.  C Board  of   Railway  Commissioners  of  Canada 

Annual  Reports. 
*•        "    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 

ities  Commission. 
•        ••    Col.  8.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.     1907-14. 
**        "    Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 
**        "    Conn.  R.  C Annual   Report   of   the   Connecticut   Railroad 

Comm  iss  toners.     1853-1911. 
••        ••     Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 
**        "    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 
**        "    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 
"        *•    Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 
••        "    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
*»        "    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
**        *    HI.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 
•*        •*    111.  R.  k  W.  C.  ..Annual   Report  of  tb«   Illinois   Railroad   and 

Warehouse  Commission.     1871-1913. 
*•        ••    Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission, 
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Ann.  Rep.  Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 

"        "    Kan.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Kansas. 
"    Ky.   R.  C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

"        *'    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

LouiBiana. 

"        "    Los   Angeles   Bd. 

P.  U Los   Angeles,   Cal.,   Board  of  Public  Utilities 

Annual  Reports.     1909-1913. 

*•        "    Manitoba  P.  U.  C.  Manitoba  Public  Utilities  Commission,  Canada. 

Annual  Reports. 

*«        "    Mass.  G.  &  E.  L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Light  Commissioners. 

**        "    Mass.  High  Com.  Annual  Report  of  the  Massachusetts  Highway 

Commission.     (Tel.  Cos.) 

"        "    Mass.  P.  S.  C.  ...Annual   Report  of  the  Massachusetts    Public 

Service  Commission. 

"        "     Mass.  R.  C.   ....'.Annual  Report  of  the  Massachusetts  Board  of 

Railroad  Commissioners. 

"        "    Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

••        "    Mo.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

**        "    Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

•*        "     Mich.  R.  C. Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

**        "    Minn.  R.  ft  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

•*        "     Mo.  R.  &  W.  C.  . .  Annua)  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 

**        "    Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.    1875-1889. 

"         '    Mont.  R.  &  P.  S. 

C Annual   Report   of   the    Railroad    and   Public 

Service  Conmiission  of  Montana. 

"        "    Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

"        "    N.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

«•        ♦*    N.  C.  R.  C. Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 

••        «    N.  D.  C.  of  R.  ...Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 

•«        "    N.  D.  R.  C. Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 
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Ann.  Rep.  Neb.  Bd.  Trans.  . .  Annual    Report    of    the    Nebraska    Board    of 

Transportation.     1887-1900. 

"  "  Neb.  R.  C Annual  Report  of  tlie  Nebraska  Board  of  Rail- 
road CommiBs loners.  Only  1st  Annual  Re- 
port.    1885. 

**         "    Neb.  S.  R.  C Annual  Report  of  tlie  Nebraska  State  Railway 

Commission. 

"         •*    Nev.  P.  S.  C Annual  Report  of  the  Public  Service  Comniis- 

siou  of  Nevada. 

*•         "     Nev.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Nevada. 
**    N.  H.  P.  S.  C.  ...  Annual  Report  of  the  New  Hampshire  Public 
Service  Commission. 

'•         "     N.  H.  R.  C.   Annual  Report  of  the  New  Hampshire  Board 

of  Railroad  Commissioners. 

"  "  N.  J.  P.  U.  C.  . .  Annual  Reports  of  New  Jersey  Board  of  Pub- 
lic Utility  Commissioners. 

**        *•    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     1907-1910. 

«        "    N.  M.  S.  C.  C.  ...Annual  Report  of  the  State  Corporation  Com* 

mission  of  New  Mexico. 

-  «    N.  Y.  P.  S.  C.  (iBt 

Diet.) Annual   Report  of  New  York  Public  Service 

Commission,  First  District. 

-  ••    N.  Y.  P.  S.  C.  (2d 

Dist. )    Annual   Report  of  New  York  Public  Service 

Commission,  Second  District. 

•■        •*    N.  Y.  R.  C New  York  Railroad  Commission  Reports, 

1906. 
••        •«    Nova    Scotia    P. 

U.  C Nova  Scotia  Board  of  Commissioners  of  Public 

Utilities,  Canada,  Annual  Reports. 
"        '*    Ohio  C.  of  R.  k  T.  Annual  Report  of  the  Ohio  Commissioner  of 

Railroads  and  Telegraphs.     1867-1905. 

*  "    Ohio  P.  S.  C Annual  Report  of  the  Public  Service  Commis- 

sion of  Ohio.     1912. 
*•        •*    Ohio  P.  U.  C Annual   Report  of  the  Public  Utilities  Com* 

mission  of  Ohio. 
"        **    Ohio  R.  C Annual  Report  of  the  Railroad  Commission  of 

Ohio.     1906-1911. 
**        **.    Okla.  C.  C Annual  Report  of  the  Corporation  Commission 

of  Oklahoma. 
•«        "    OnUrio     Ry.     ft 

Mun.  Bd.    .....  Ontario  Railway  and  Municipal  Board,  Ontario, 

Canada,  Annual  Reports. 
**        *•    Or.  R.  C Annual  Report  of  the  Oregon  Railroad  Com- 

mission* 
••        •*    Pa.  P.  8.  C Annual    Report    of    the    Pennsylvania    Public 

Service  Commission. 

*  "     Pa.  S.  R.  C Aimual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 
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Ann.  Rep.  Quebec  P.  U.  C.  Quebec   Public  Utilities  Commisaion,  Canada, 

Annual  Reports. 
"        "     R.  I.  P.  U.  C.  ..  .Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Rhode  Island. 

"        "    R.  I.  R.  C Rhode    Island    Railroad    Commission    Annual 

Reports.     1889-1911. 

"        "    S.  D.  R.  C Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 

**        **    Tex.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Texas. 

"        "    Va.  S.  C.  C Annual  Report  of  the  State  Corporation  Com* 

mission  of  Virginia. 

■        "    Vt.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Vermont. 
**        "    Wash.  P.  S.  C.  ..Annual  Report  of  the  Public  Service  Commis- 
sion of  Washington. 

"        **    Wash.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Washington. 
••        •*    Wilmington,  Del., 

P.  U.  C Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 
*•        "     W.  V.  P.  S.  C.  . .  Annual  Report  of  the  Public  Service  Commis- 
sion of  West  Virginia. 

A.  T.  &  T.  Co.  Com.  L American  Telephone  and  Telegraph   Company 

Commission  Leaflet. 

"  **     C.  T.  C American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bien.  Rep.  Cal.  Bd.  R.  C California   Board  of   Railroad   Commissioners 

Biennial  Reports. 
"        "     Kan.  P.  U.  C.  ...Biennial  Report  of  the  Kansas  Public  Utilities 

Commission. 
**        "     Miss.  R.  C.   .."...Biennial   Report    of   the   Mississippi    Railroad 

Commission. 
••        **    Vt.  P.  S.  C Biennial  Report  of  the  Public  Service  Commis- 
sion of  Vermont. 

Cal.  R.  C.  R California  Railroad  Commission  Reports. 

Can.  Ry.  Cases  Canada  Railway  Cases   (in  16  vols,  to  date). 

Colo.  P.  U.  C Decisions  of  the  Public  Utilities  Commission  of 

Colorado. 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

HawaH  P.  U.  C Hawaii  Public  Utilities  Commission. 

111.  P.  U.  C.  R Illinois   Public  Utilities  Commission   Reports. 

111.  R.  &  W.  C.  D Decisions  of  the  Railroad  and  Warehouse  Com- 
mission of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  C Kansas  City,  Mo.,  Public  Utilities  Commission 

Reports.     Ist    Semi- Annual,    1909.     Ist    An- 
nual, 1911. 
Mo.  P.  S.  C.  R Missouri    Public  Service  Commission   Reports. 
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K.  B.  Bd.  P.  U.  C New  Brunswick  Board  of  Public  Utilities  Com- 

missioners,  Canada. 
X.  H.  P.  S.  C.  R. N.  H.  Pub.  Ser.  Commission  Reports. 

N.  J.  P.  U.  C.  R Reports  of  the  Board  of  Public  Utilities  Com- 
missioners of  New  Jersey. 

N.  Y.  Oflf.  Dept.  R New  York  Official  Department  Reports. 

Pa.   P.  S.  C Pennsylvania   Public  Service   Commission   Re- 
ports. 

P.   I.  P.  U.  C Philippine    Islands    Public    Utilities    Commis- 
sion. 

P.  S.  C.  R.  (Ist  Dist.  N.  Y.) .  .Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  S.  C.  R.  (2d  Diflt.  N.  Y)  ..Public    Service    Commission    Reports,    Second 

District  New  York. 

P.   8.  Reg Public  Service  Regulation.     • 

Kate  Res Rate  Research,  published  by  the  National  Elec- 
tric Liglit  Association. 

R.  I.  Bd.  R,  C Rhode  Island  Board  of  Railroad  Commissioners 

Reports. 

^t.  J.  Mo.  P.  U.  C St.  Joseph,  Mo.,  Public  Utilities  Commission. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louis,  Mo.,  Public  Service  Commission. 

Tenn.  R.  C Tennessee  Railroad  Commission    ( no  decisions 

published).     Annual  Reports.     1897-1912. 

Utilities  Mag Utilities  Magazine. 

Wis.  B.  C*  R.   Wisconsin  Railroad  Commission  Reports. 
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Camp  Logan,  Re  (abstract)    988 

Circular  No.  5196   (abstract)    986 
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Circular  No.  5199   (abstract)    980 

Circular  No.  5215    (abstract)    993 
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California. 

Bakeman,  Re  (abstract)   1917D,  pp.  1000,  1045. 

Order  vacated  and  aet  aside  ( February  6,  1918 ) . 
Clear  Lake  R.  Co.,  Re,  1918B,  p.  72. 

Condition  number  10  vacated  and-set  aside  (December  13,  1917). 
Contra  Costa  County,  Re  (abstract)  1917C,  p.  1051. 

Provision  order  as  to  speed  annulled  during  such  time  as  automatic 
flagman  remains  installtd  (February  20,  1918). 
Death  Valley  R.  Co.,  Re  (abstract)  1916C,  p.  751. 

Authority  to  sell  at  not  less  than  par  $34,100  par  value  of  capital  stock, 
proceeds  to  be  used  to  retire  outstanding  bonds  ( February  5,  1918 ) . 
Hammond  v.  Tujunga  Water  &  Power  Co.  (abstract)  1918A,  p.  1058. 

Rehearing  denied  (October  20,  19J7). 
J^Ake  Tahoe  R.  &  Transp.  Co.,  Re  (abstract)  1916C,  p.  745. 

Authority  to  issue  notes  to  refund  previous  notes  ( November  27,  1917 ) . 
Los  Angeles  &  S.  D.  B.  R.  Co.,  Re  (abstract)   1918A,  p.  1037. 

Modification  of  train  schedule  authorized  (August  29,  1917). 
Midland  Counties  Pub.  Serv.  Corp.,  Re  (abstract)   1917E,  p.  1059. 

Use  of  proceeds  authorized  (October  8,  1917). 
San  Diego  Consolidated  Gas  &  E.  Co.,  Re  (abstract)   1918A,  p.  995. 

Final  order  issued  (February  4,  1918). 
Sierra  &  S.  F.  P.  Co.,  Re  (abstract)  1917B,  p.  1128. 

Authority  to  use  portion   of  proceeds   for   additions   and   betterments 
(January  19,  1918;  February  25,  1918). 
Southern  California  Teleph.  Co.,  Re,  1917A,  p.  989. 

Additional  capital  stock  to  the  amount  of  $737,100  to  be  issued  to  tlie 
Pacific  Co.  to  cover  betterments,  etc.,  authorized  (November  7, 
1917). 

Authority  to  execute  supplemental  trust  indenture  (February  18,  1918). 
Water  Users  Asso.  v.  Yolo  Water  4  P.  Co.  (abstract)  1917F,  p.  694. 

Rehearing  denied  (January  18,  1918). 

Idaho. 

Sandpoint  Water  &  Light  Co.  v.  Humbird  Lumber  Co.  1918B,  p.  535. 
Rehearing  denied  (February  19,  1918). 

Illinois. 

Coles  County  Teleph.  A  Teleg.  Co.,  Re,  1018A,  p.  558. 
Rehearing  denied  (January  3,  1918). 
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La  Prairie  v.  Shilo  Teleph.  Co.  (abstract)  1918 A,  p.  105^. 

Rehearing  denied  (November  6,  1917). 
Re-organization  Committee,  Re,  1918B,  p.  552. 

Rehearing  denied  (January  15,  1918). 
Rule  for  Overhead  Electrical  Construction,  Re,  ]j917A,  p.  843. 

Rules  modified  in  certain  minor  particulars   (December  3,  1917 )► 
Wabash  (Jas  Co.,  Re  (abstract)  1918A,  p.  1028. 

Petition  for  modification  of  order  denied  (Deeember  3,  1917). 

Indiana. 

Batesville  Elec.  L.  &  P.  Co.,  Re  (abstract)  1917F,  p.  773. 

Rehearing  denied  (January  19,  1918). 
Washington  Water,  Light  &  P.  Co.  (abstract)  1918A,  p.  1060. 

Rehearing  granted  (December  21,  1917). 

Michigan. 

Detroit  Edison  Co.,  Re  (abstract)  1917E,  p.  1068. 

Sale  price  of  bonds  reduced  from  90  to  85  (Felwriiary  21,  1918). 
Michigan  C.  R.  Co.,  Re  (abstract)  1917B,  p.  1148. 

Sale  price  of  bonds  reduced  from  90  to  80  and  authority  granted  to 
pledge  bonds  pending  sale  (February  26,  1918). 
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Mississippi  Ommission  v.  All  Railroads  (abstract)   1018A,  p.  1030. 

Order  amended  so  as  to  apply  only  to  common  brick  (November  7,  1017 )» 

Nebraska. 

Crownover  Teleph.  Co.,  Re  (abstract)  1917F,  p.  1015. 

Discount  for  prompt  payment  reduced  to  30  cents  (October  12,  1917). 
Platte  Valley  Teleph.  Co.,  Re  (abstract)  1917B,  p.  1149. 

Final  issue  of  $50,000  authorized  (September  26,  1917). 

New  Jersey. 

Board  of  Education  v.  Public  Service  R.  O.  1918A,  p.  577* 

Rehearing  denied  (March  11,  1918). 
Toard  of  Education  v.  Tintem  Manor  Water  Co.  1918A,  642. 

Amount  of  consumer's  guarantee  reduced  and  otherwise  order  reaffirmed- 
( February  5,  1918). 

New  York,  First  District. 

Brooklyn  Heights  R.  Co.,  Re  (abstract)   1918A,  p.  1021. 

Rehearing  denied  (November  30,  1917). 
Long  Island  Elec.  R.  Co.  (abstract)  1918A,  p.  1022. 

Order  abrogated  (October  31,  1917). 
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Kew  York  Connecting  R.  Co.,  Re  ,( abstract)  1916F,  p.  1046. 

Authority  to  use  difference  between  amoimt  allowed  for  discount  and 
expenses  of  sale  and  the  amount  actually  expended,  for  construc- 
tion purposes  (March  15,  1918). 

New  York,  Second  District. 

New  York  C.  R.  Co.,  Re  (abstract)  1917F,  p.  930. 

Order  modified  (January  29,  1918). 
Second  Avenue  R.  Co.,  Re  (abstract)  1918A,  p.  1022. 

Order  modified  with  respect  to  the  turning  back  of  cars  (December  27, 
1917). 
South  Glens  Falls  v.  United  Gas,  Elec.  L.  &  Fuel  Co.  1918A,  p.  888. 

Rehearing  denied  (January  29,  1918). 
Wading  River  Branch  v.  Long  Island  R.  Co.  (abstract)  1917C,  p.  1114. 

Order  modified  in  respect  to  certain  trains  (January  15,  1918). 

Oregon. 

Portland  Railway,  L.  &  P.  Co.,  Re,  1918B,  p.  266. 

Petition  for  order  setting  aside  or  postponing  previous  orders  denied 
(January  14,  1918). 

Wisconsin. 

Briggsville  k  Big  S.  Teleph.  Co.,  Re  (abstract)  1918B,  p.  584. 

Modification  of  order  (February  28,  1918). 
Robbins  v.  Janesville  Elec.  Co.  (abstract)  1918A,  p.  1063. 

Cliaxige  in  eoSer  dam  obstruction  ordered  ( February  19,  1918) . 
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ITTAH  PI7BLI0  tJTIIirriES  COMMISSIOIT. 

BE  TBANSPOHTATION  IN  EXCHANGE  FOB  ADVEBTIft. 

ING. 

IHaeriminatUm  —  Bates  —  Sxchange  of  transpoHatton  /or  odverM*- 
ing. 

Transportation  to  newspaper  publisher^  and  tlieir  employees  can- 
not be  issued  by  common  carriers  in  exchange  for  newspaper  or  other 
advertiring. 

[December  10,  1917.] 
BuuNG  as  to  transportaticm  in  exchange  for  advertising* 

By  the  Commission:  The  Commission,  having  been  called 
upon  to  render  a  ruling  as  to  whether  common  carriers  within 
the  state  of  Utah  may  legally  issue  transportation  to  publishers 
of  newspapers  and  their  employees  in  exchange  for  newspaper 
advertising,  finds  as  follows: 

Under  the  Act  to  Regulate  Commerce,  passed  June  29,  1906, 
the  Interstate  Commerce  Commission  has  held  that  nothing  but 
money  can  lawfully  be  received  or  accepted  for  transportation, 
subject  to  the  act.  (Conference  Ruling  No.  207,  September 
15,  1906.) 

The  Supreme  Court  of  the  United  States  in  the  case  of  the 
Chicago,  I.  &  L.  R.  Co.  v.  United  States,  219  U.  S.  496,  56  L. 
ed.  309,  31  Sup.  Ct  Rep.  272,  appealed  from  the  decision  of 
the  district  court  of  the  United  States  for  the  north  district  of 
Illinois,  has  given  construction  to  §  6  of  th6  Interstate  Com- 
merce Act 
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In  the  above  case  petitioner  alleged  that  the  defendant  rail* 
road  company  made  a  written  contract  with  the  Frank  A.  Mun- 
sey  Company,  Publisher,  whereby  said  publisher  was  to  furnish 
certain  advertising  in  consideration  of  the  said  railroad  issuing 
to .  it .  transportation,  based  on  the  regular  published  rate,  the 
transportation  to  be  trip  tickets  or  mileage,  the  value  of  the 
advertising  to  be  $500,  and  the  value  of  the  transportation  to 
be  $500.  The  petitioner  alleged  that  this  contract,  and  other 
similar  contracts  made  by  other  railroad  companies  with  pub- 
lishers of  magazines  arid  newspapers,  are  in  violation  of  the  act 
of  Congress  regulating  commerce,  referring  particularly  to  §§ 
2  and  6,  in  that  the  contracts  require  furnishing  of  interstate 
transportation  at  rates  which  in  this  instance  are  "less  and  dif- 
ferent" than  the  rates  contemporaneously  exacted  from  the  gen- 
eral public  under  substantially  similar  circumstances  and  condi- 
tions. / 

In  discussing  this  case  Chief  Justice  Harlem  said: 
"The  decisive  question  in  this  case  is  whether  the  contract 
between  the  railway  company  and  the  Munsey  Company  is  re- 
pugnant to  the  act  of  Congress  regulating  commerce.  In  other 
words,  could  the  company,  in  return  for  the  transportation  which 
it  agreed  to  furnish  and  did  furnish  to  the  Munsey  publisher 
over  its  interstate  lines,  and  to  his  employees  and  to  the  immedi- 
ate members  of  his  and  their  families,  accept  as  compensation  for 
such  service  anything  else  than  money,  the  amount  to  be  deter- 
mined by  its  published  schedule  of  rates  and  charges.  Upon 
the  authority  of  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  34  L.R.A.(N'.S.)  671,  31  Sup.  Ct.  Eep.  265, 
and  according  to  the  principles  announced  in  the  opinion  in 
that  case,  the  answer  to  the  above  question  must  be  in  the  nega- 
tive. The  acceptance  by  the  railway  company  of  advertising, 
not  of  money,  in  payment  of  the  interstate  transportation  fur- 
nished to  the  publisher  of  the  Munsey  Magazine,  his  employees 
and  the  immediate  members  of  his  and  their  families,  was,  for 
the  reasons  given  in  the  Kottley  Case,  in  violation  of  the  com- 
merce act  The  facts  in  the  present  case  show  how  easily,  under 
any  other  rule,  the  act  can  be  evaded  and  the  object  of  Congress 
entirely  defeated.    The  legislative  department  intended  that  all 

who  obtained  transportation  on  interstate  lines  should  be  treated 
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alike  in  the  matter  of  rates,  and  that  all  who  availed  theiifiselYes 
of  the  services  of  the  railway  company  (with  certain  specified 
exceptions)  should  he  on  a  plane  of  equality.  Those  ends  can- 
not be  met  otherwise  than  by  requiring  transportation  to  be  paid 
for  in  money  which  has  a  certain  value  known  to  all,  and  not  in 
commodities  or  services,  or  otherwise  than  in  money." 

In  the  case  of  the  Louisville  &  N.  R.  Co.  v.  Mottley,  supra, 
the  court  in  construing  what  was  meant  by  the  words,  "a  great- 
er or  less  or  diflFerent  compensation,"  found  in  the  Interstate 
Commerce  Act,  said:  "The  words,  'or  different,'  looking  at 
the  context,  cannot  be  regarded  as  superfluous  or  meaningless. 
We  must  have  regard  to  all  the  words  used  by  Congress,  and  as 
far  as  possible  give  effect  to  them.  .  .  .  The  history  of  the 
acts  relating  to  commerce  shows  that  Congress,  when  intro- 
ducing into  ihe  Act  of  1906  the  word  'different,'  had  in  mind 
the  purpose  of  curing  a  defect  in  the  law  and  of  suppressing 
evil  practices  under  it  by  prohibiting  the  carrier  from  charging 
or  receiving  compensation  except  as  indicated  in  its  published 
tariff." 

The  principles  laid  down  above  are  also  found  to  govern  in 
the  following  cases :  Union  P.  E.  Co.  v.  Qoodridge,  149  U.  S. 
690,  691,  87  L.  ed.  902,  903,  13  Sup.  Ct.  Kep.  970;  Gulf  C. 
&  S.  F.  R  Co.  V.  Hefley,  158  U.  S.  98,  102,  39  L.  ed.  910,  911, 
16  Sup.  Ct  Eep.  802;  Interstate  Commerce  Commission  v. 
Chesapeake  &  O.  R.  Co.  200  U.  S.  361,  391,  50  L.  ed.  515,  521, 
26  Sup.  Ct.  Eep.  272;  Texas  &  P.  E.  Co.  v.  Abilene  CotUm  Oil 
Co.  204  U.  S.  426,  439,  51  L.  ed.  563,  558,  27  Sup.  Ct  Eep. 
350j  9  Ann.  Cas.  1075. 

Section  87  of  the  Act  providing  fonr  the  Eegulaticm  of  Public 
Utilities,  in  the  state  of  Illinois,  approved  June  30,  1913,  reads 
as  follows:  '^Except  as  in  this  article  otherwise  provided,  no 
public  utility  shall  charge,  demand,  collect  or  reoeive  a  greater 
or  less  or  different  compensation  for  any  product,  or  commodity 
furnished  or  to  be  furnished,  or  for  any  service  rendered  or  to 
be  rendered,  than  the  rates  or  other  charges  applicable  to  such 
product  or  commodity  or  service  as  specified  in  its  schedules  on 
file  and  in  effect  at  the  time,  exc^t  as  provided  in  §  35,  nor 
shall  any  such  public  utility  refund  or  remit,  directly  or  indi- 
rectly, in  any  manner  or  by  any  device,  any  portion  of  the  rates 
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or  other  charges  so  specified/ nor  extend  to  any  corporation  or 
person  any  form  of  contract  or  agreement  or  any  rule  or  regu- 
lation or  any  facility  or  privilege  except  such  as  are  regularly 
and  uniformly  extended  to  all  corporations  and  persona.^' 
[Laws  1918,  p.  479.] 

Commissioner  Thompson,  of  the  Public  Utilities  Commissicm 
of  Illinois,  in  a  decision  rendered  on  October  8,  1914,  in  case 
Ko.  2948,  which  involved  the  exchanging  of  advertising  for 
transportation,  cited  the  case  above  mentioned,  and  held  as  fol- 
lows :  "There  is  complete  analogy  as  to  the  words  employed  in 
the  Interstate  Commerce  Act  and  the  words  employed  in  creat- 
ing the  Public  Utilities  Commission  of  Illinois;  the  words  are 
not  only .  analogous,  they  are  positively  identical.  Different 
compensation  as  applied  to  the  Illinois  act  cannot  be  held  to 
mean  something  other  and  different  from  that  from  which  it 
has  been  construed  to  mean  by  the  Interstate  Commerce  Com- 
mission and  the  Supreme  Court  of  the  United  States.  The 
object  sought  to  be  attained  and  the  auUiorities  above  quoted 
permit  no  ccmstruction  of  said  act  which  would  authorize  this 
Commission  to  allow  railway  companies  and  publishers  to  enter 
into  a  contract  with  referehce  to  tran^ortation  which  includes 
a  compensation  other  than  money.  To  authorize  such  an  ex- 
change would  defeat  the  purpose  of  the  law  which  requires  the 
filing  of  rates  and  schedules.  Bates  and  schedules  filed  would 
become  meaningless.  No  information  of  real  value  would  be 
obtainable  where  an  effort  was  made  to  ascertain  what  rates 
and  charges  were  being  made  for  a  service  rendered  in  the  way 
of  transportation.  If  compensation  for  transportation  may  be 
paid  by  advertising  in  newspapers,  then,  on  principal,  transpor- 
tation may  be  paid  for  under  any  arrangement  of  barter,  ex- 
changie,  or  trade,  on  the  same  basis  that  property  is  transferred 
from  one  to  the  other.  Values  of  prop^iy  other  than  money  rest 
solely  within  the  judgment  of  men.  There  is  no  fixed  standard 
by  which  a  certain  quantity  of  property  of  any  kind  can  be  said 
to  equal  at  all  times  a  definite  sum  of  money.  Confusion,  dis- 
crimination, and  inequality  would  certainly  attend  such  con- 
tracts if  permitted  under  the  law." 

A  comparison  of  the  Act  to  Begulate  Commerce,  passed  June 
29,  1906,  with  the  laws  of  the  states  of  Utah  and  Illinois,  de- 
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velops  tiiat  the  language  used  in  the  sections  relating  to  trans- 
portation is  identical,  except  the  state  laws  include  other  utili** 
ties  than  common  carriers.  Section  6  of  the  Act  to  Begulate 
Commerce  provides:  '^o  common  carrier  .  .  .  shall 
charge,  demand,  collect,  or  receive  a  greater  or  lees  or  different 
compensation.     •     •     /' 

In  §  37  of  the  Public  TJtilitieB  Comikusaion  law  of  lUinois, 
approved  June  30,  1913,  we  find:  ^^  .  •  no  public  utility 
shall  charge,  demand,  coUeot,  or  receive  a  greater  or  less  or  dif* 
ferent  compensation.    •    •     /' 

Section  6  of  the  Public  Utilities  Act  of  Utah,  approved  March 
8,  1917,  is  identical  with  the  law  of  Illinois  quoted  above. 

It  is  therefore  held  that  the  issuance  of  transportation  in  ex- 
change for  newspaper  or  other  advertising  is  in  violation  of  the 
Public  Utilities  Act  of  Utah,  approved  March  8,  1917. 

An  order  will  issue  in  accordance  herewith. 

Joshua  Greenwood,  Henry  EL  Blood,  and  Warren  Stoutnour, 
Commissioners. 


TntGINIA  SITPREMB  COURT  OF  APPEAIiS. 

JSFFBIBS  tt  al. 

COMMONWEALTH. 
(—  Va.  — ,  93  a  E.  701.) 

BMUe  uUUtieB  —  DisaohtUon  —  NectsHty  of  oomtenli  of  Commi99km^ 

1.  A  public  service  corporation  created  and  existing  under  the  laws 
of  Virginia  has,  under  such  laws,  the  same  right  of  voluntary  dissolu- 
tion as  is  accorded  to  all  other  business  corporations. 

Statutes  —  Validity  —  Title. 

2*  Wherever  the  title  of  the  original  act  is  svffident^  the  title  of  a 
subsequent  amendatory  act  is  a  matter  of  no  consequence. 

Public  MtiUty  —  Dissolution  -^  Ministerial  act, 

8.  Hie  function  of  issuing  a  certificate  of  dissolution  to  a  public 
service  corporation,  is  a  purely  ministerial  act. 
JProeedure— 2NMoI«cf<on  of  utility  ^  Application  for  reeeiiver^  Effect. 
4.  The  an^lication  by  a  railroad  company  for  the  appointment  ol 
a  receiver,  between  the  time  of  .filing  with  the  Conunission  an  applica- 
tion for  a  certificate  of  dissolution  and  the  time  of  filing  an  amendment 
P.U.IL1918B. 
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thereto,  cannot  affect  in  any  way  the  duty  of  the  CommisQiott  to  Ibsim 
auch  certificate. 

[September  20,  1917.] 

Appeal  by  the  stockholders  of  the  Tidewater  &  Western  Rail- 
road Company,  from  an  order  of  the  Corporation  Commission 
refusing  to  issue  a  certificate  of  dissolution ;  order  reversed,  with 
directions  to  the  Commission  to  issue  such  certificate. 

Appearances:  E.  Randolph  Williams  and  B.  Rand  Well- 
ford,  both  of  Richmond,  for  appellants;  the  Attorney  General 
and  C.  V.  Meredith,  of  Richmond,  for  the  Commonwealth* 

Kelly,  J.,  delivered  the  opinion  of  the  court: 

The  paramount  question  in  this  case  is  whether  public  service 
corporations  created  and  existing  under  the  laws  of  this  state 
have,  under  those  laws,  the  same  right  of  volimtary  dissolution 
which  is  accorded  to  all  other  business  corporations.  The  con- 
stitutional and  statutory  provisions  on  the  subject  seem  to  us  to 
plainly  answer  the  question  in  the  affirmative. 

"The  creation  of  corporations,  and  the  extension  and  amend- 
ment of  charters  (whether  heretofore  or  hereafter  granted), 
«hall  be  provided  for  by  general  laws,  and  no  charter  shall  be 
granted,  amended  or  extended  by  special  act,  nor  shall  authority 
in  such  matters  be  conferred  upon  any  tribunal  or  officer,  except 
to  ascertain  whether  the  applicants  have,  by  complying  with 
the  requirements  of  the  law,  entitled  themselves  to  the  charter, 
amendment  or  extension  applied  for,  and  to  issue,  or  refuse,  the 
same  accordingly.  Such  general  laws  may  be  amended  or  re- 
pealed by  the  general  assembly;  and  all  chwrlers  and  amend- 
ments of  charters,  now  existing  and  revocable,  or  hereafter  grant* 
ed  or  extended,  may  he  repealed  at  any  time  by  special  act 
Provision  shall  be  made,  by  general  laws,  for  the  voluntary  sur- 
render of  its  charter  by  any  corporation,  and  for  the  forfeiture 
thereof  for  noivueer  or  misu^ser.  The  general  assembly  shall  not, 
by  special  act,  regulate  the  affairs  of  any  corporation,  nor,  by 
such  act,  give  it  any  rights,  powers  or  privileges."  (Italics  ad- 
ded.)    Va.  Const.  1902,  §  154. 

It  is  under  this  section  of  the  Constitution  that  the  general 

assembly  has  proceeded  to  enact  the  general  laws  now  in  force 

in  this  state  regarding  the  creation  of  corporations,  their  divi- 
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sion  into  elaBses,  the  amendment  and  extension  of  their  charters^ 
and  the  corporate  powers,  privileges,  and  limitations.  That  the 
section  in  terms  embraces  corporations  of  every  class  is  so  jdain 
that  no  argument  to  prove  the  proposition  could  make  it  plainer, 
and  none  to  disprove  it  could  raise  a  question  in  any  reasonable 
mind.  This  we  believe  to  be  eittier  directly  or  indirectly  conceded 
in  the  multiform  arguments  presented  in  tiiis  cause  for  the  pur- 
pose of  placing  upcm  the  section  a  construction  which  would 
except  public  service  corporations  from  the  operation  of  the 
provision  therein  directing  the  general  assembly  to  provide 
*T)y  general  laws  for  the  voluntary  surrender  of  its  charter 
by  any  corporation.^'  All  such  arguments  come,  as  they  mani- 
festly must  come,  from  considerations  outside  of  the  plain 
language  selected  by  the  framers  of  the  Constitution  in  their 
well-known  care  and  purpose  to  clarify  and  unify  the  corpo- 
ration laws  of  the  state.  These  extraneous  arguments  will  be 
considered  in  the  further  course  of  this  opinion.  It  is  sufficient 
in  this  immediate  connection  to  say  that  we  have  been  unable  to 
regard  them  as  of  any  convincing  force.  We  are  constrained  to 
accept  the  section  as  it  stands,  and  believe  that  no  satisfactory 
reason  has  been  shown  for  resorting  to  rules  of  construction  to 
construe  the  language  which,  in  itself,  is  so  conspicuously  clear. 
See  authorities  cited  by  Judge  Prentis  in  London  Bros.  v.  Na- 
tional Exch.  Bank,  —  Va.  — ,  93  S.  E.  699. 

Taking  the  Constitution,  therefore,  at  its  word,  it  is  to  be 
expected  that  the  general  assembly  has  obeyed  its  mandate,  and 
has  provided  by  general  laws  for  the  voluntary  surrender  of  the 
charter  of  any  corporation,  r^ardless  of  its  class ;  and  the  next 
orderly  step  is  to  inquire  whether  that  body  has  done  so — not 
how  well  or  how  wisely.  The  form  and  wisdom  of  the  method 
of  voluntary  surrender  of  corporate  franchises  are  matters  which 
were  expressly  delegated  to  the  l^slature  by  the  terms  of  the 
Constitution,  and  as  to  them  neither  the  Corporation  Commis- 
sion nor  this  court  can  have  any  controlling  voice. 

Coming  then  to  a  consideration  of  what  the  legislature  has  done 
in  this  respect,  we  find  that,  in  addition  to  the  special  powers 
conferred  and  restrictions  imposed  on  railroad  corporations  (the 
one  involved  in  this  case  belonging  to  that  class)  in  chapter  2 
of  the  Virginia  "Act  Concerning  Corporations,"  it  is  provided 
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that  thej  ''shall  have  all  the  general  powers,  and  be  subject  to 
all  the  general  restrictions  oonf erred  and  imposed'  on  corpora* 
tions  by  diapter  5  of  this  act,  and  the  laws  of  this  state  relating 
to  corporations,  so  far  as  applicable  thereto.'^  Code,  §  llQSb^ 
subsec.  2. 

Chapter  5  of  the  act  (Pollard's  Code  1904,  §  1105e),  provides, 
in  subsections  1  and  2,  as  follows: 

"(1)  The  provisions  of  this  chapter,  exc^t  in  those  cases 
where,  by  the  express  terms  of  the  provisions  hereof,  it  id  con- 
fined to  corporations  created  under  this  act,  shaU  be  camtrued  to 
apply  to  oil  corporations  of  this  state  orgamzed  or  to  be  organr 
ized  for  any  lawful  pwrpose  for  which  a  corporation  may  be 
created  under  this  act,  but  shall  not  be  construed  to  enlarge  the 
powers  of  corporations  chartered  under  chapter  4  of  this  act 

''(2)  Every  corporation  of  this  state  shall  have  power : 

"(a)  To  have  succession  for  the  time  stated  in  its  charter,  cer^ 
Hficate  of  incorporation,  or  articles  of  association.  But  when  no 
period  is  so  limited,  it  shall  be  perpetual,  subject  to  the  powOT 
of  repeal  reserved  by  the  Constitution  to  the  general  assembly/* 

And,  further: 

"(i)  To  wind  up  and  dissolve  itself,  or  to  be  wownd  up  and 
dissolved  in  the  manner  provided  in  this  act"     (Italics  added.) 

One  of  the  contentions  in  this  case,  which  may  be  most  con- 
veniently adverted  to  just  here,  is  that  even  if  public  service 
corporations  are  embraced  in  the  direction  contained  in  §  154 
of  the  Constitution,  with  reference  to  the  enactment  of  general 
laws  for  the  volimtary  surr^ider  of  charters,  still  subsection  1 
of  §  1105e  does  not  mean  to  include  such  corporations  in  all  the 
provisions  in  chapter  5  of  the  act,  but  simply  meant  to  declare 
that  corporations  created  outside  of  the  act  were  to  be  affected 
just  as  much  as  those  that  were  created  under  the  act,  and  was 
referring  to  private  corporations  in  each  instance.  The  first 
and  natural  impression  to  be  obtained  from  a  reading  of  the 
language  of  subsection  1  is  directly  to  the  contrary  of  this  con* 
tention,  and  the  language  must  be  considerably  strained  to  give 
any  color  at  all  to  the  argument*  That  it  has  no  such  meaning 
as  is  here  contended  for,  and  plainly  intends  to  embrace  all  cor- 
porations, affirmatively  appears  from  the  language  of  subsections 
2a  and  2h,  wherein  the  terms,  ^'diarter,"  ^'certificate  of  incor- 
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poTaBon,''  and  ^^articlee  of  asfiooiation,''  are  used.  The  legis- 
lature evidently  meant  to  designate  by  the  term  "charter"  cor* 
porations  already  existing,  and  by  the  terms,  "oertifieate  of  in* 
oorporation"  and  "articles  of  association/'  corporations  created 
under  the  act  Considering  the  n(xnenclatnre  of  the  act,  these 
are  apt,  if  not  necessary,  terms  for  that  purpose,  and  they  were 
plainly  so  used 

The  specific  statute  with  whidi  we  are  concerned  in  this  case 
is  subsection  30  of  the  same  chapter  (Code,  §  llOSe),  in  which 
it  is  provided  that  ^Vhenever,  in  the  judgment  of  the  board  of 
directors,  it  shall  be  deemed  advisable,  and  for  the  benefit  of  any 
corporation  organized  under  this  act,  or  under  any  charter  here- 
tofore granted  by  any  court,  or  by  the  general  assembly  of  Vir- 
ginia, that  it  shall  be  dissolved,^'  the  board  may  take  certain 
steps  therein  provided,  which,  if  two  thirds  of  the  interest  of 
the  stockholders  shall  consent,  will  result  in  a  voluntary  dissolu- 
tion and  a  settlement  of  the  affairs  and  business  of  the  corpora- 
tion by  the  board  of  directors;  and  it  is  therein  further  pro- 
vided that  '^whenever  all  of  the  stockholders  shall  consent  to  the 
dissolution,  no  meeting  or  notice  thereof  shall  be  necessary,  but 
on  filing  the  said  consent  in  the  office  of  the  State  Corporation 
Commission,  the  said  Commission  shall  issue  a  certificate  of  dis- 
solution, and  the  said  corptyration  shall  thereupon  stand  dissolved, 
and  the  said  Board  shall  proceed  to  settle  up  and  adjust  the  busi^ 
ness  and  affairs  of  the  said  corporation:  Provided,  however,  that 
no  such  dissolution  shall  affect  the  rights  of  any  creditor  of  the 
said  corporation  existing  at  the  time  of  such  dissolution/'  (Italics 
added)    Acts  1906,  chap.  327. 

The  appellants  in  this  case,  being  all  of  the  stockholders  of 
the  Tidewater  &  Western  Railroad  Company,  which  obtained  its 
charter  from  the  Corporation  Commission  in  1905,  filed  their 
unanimous  consent  to  the  dissolution  of  that  corporation  with  the 
State  Corporation  Commission.  This  consent  was  certified  in 
accordance  with  the  provisions  of  subsection  30,  upon  a  form 
prescribed  by  the  State  Corporation  Commission  for  the  volun- 
tary dissolution  of  cc^rporations,  similar  to  those  which  had  there^ 
tofore  heea  prescribed  by  the  Commission  for  use  by  stockholders 
intending  to  bring  about  a  voluntary  dissolution  of  corporations^ 
regardless  of  whether  they  were  public  or  private  in  their  nature. 

Digitized  by  LjOOQIC 


10  VIRGINIA  SUPREME  CX)URT  OP  APPEALS. 

Some  question  is  made  as  to  the  exact  date  when  this  consent  in 
duly  executed  form  was  presented  to  the  Commission,  but  this 
question  is  of  altogether  minor  importance.  It  is  su£Scient  for 
the  purposes  of  this  case  and  in  this  connection  to  say  that  the 
certificate,  as  first  presented  to  the  Commission  on  May  10, 
1917,  was  genuine  in  the  authorization  of  the  signatures  thereto, 
and  was  true  in  its  certification  of  the  previously  given  unani- 
mous consent  of  the  stockholders,  and  that  it  was  accepted  by  the 
chairman  of  the  Commission  as  being  in  all  respects  in  due  form 
on  May  17,  1917- 

A  number  of  persons,  including  the  boards  of  supervisors  of 
Powhatan  and  Cumberland  counties,  all  claiming  to  be  interested 
in  and  affected  by  the  proposed  dissolution,  asked  leave  to  file 
their  petitions  protesting  against  the  granting  of  the  certificate 
of  dissolution;  and,  the  matter  having  been  formally  presented 
and  heard  before  the  Commission,  that  body,  on  the  5th  of  June, 
1917,  entered  an  order  rejecting  the  petitions  of  the  interveners, 
but  also  refusing  to  issue  the  certificate. 

In  this  result.  Honorable  Christopher  B.  Gkrnett,  Chairman, 
and  Honorable  J.  R.  Wingfield,  Commissioner,  concurred.  The 
i*emaining  member  of  the  Commission,  Honorable  Wm.  F.  Bhea, 
dissented.  All  three  of  the  Commissicmers  filed  written  opinions, 
setting  out  at  some  length  the  reasons  for  their  respective  con- 
clusions. The  chairman  of  the  Commission  did  not  directly  pass 
upon  the  question  whether  subsection  30  of  §  1105e  applied  to 
public  service  corporations,  but  held  that,  if  it  did,  other  gen- 
eral provisions  in  the  Constitution  and  the  common  and  statute 
law  of  the  state  of  Virginia  must  be  so  construed  as  to  give  the 
Corporation  Commission  the  right  to  withhold  the  certificate  un- 
til, in  its  judgment,  it  was  satisfied  that  the  dissolution  ought  to 
be  permitted.  Commissioner  Wingfield  concurred  in  the  result, 
but  rested  his  opinion  mainly  upon  the  proposition  that  subsec- 
tion 30  was  unconstitutional  because  in  its  present  amended  form 
the  title  of  the  act  amending  the  same  was  in  violation  of  §  62 
of  the  Constitution,  providing  that  '^no  law  shall  embrace  more 
than  one  object,  which  shall  be  expressed  in  its  title."  Commis- 
sioner Ehea  dissented  on  the  ground  that  the  constitutional  and 
statutory  provisions  on  the  subject  were  plain  and  mandatory, 
that  the  function  of  the  Commission  was  purely  ministerial  in 
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Tespect  to  the  voluntary  dissolution  of  eorporations^  and  that  the 
Commission  had  no  discretion  or  authority  to  inquire  into  the 
facts  and  circumstances  prompting  the  stockholders  in  bringing 
about  the  dissolution.  No  reference  is  made  to  §  154  of  the  Con- 
stitution in  either  of  the  opinions  supporting  the  majority  view 
of  the  Commission,  and  in  neither  is  there  any  claim  that  the 
statutes  we  have  quoted  do  not  in  terms,  and  standing  alone,  em- 
brace corporations  of  every  class.  The  arguments  advanced  to 
support  the  conclusion,  both  in  the  opinions  themselves  and  in 
the  briefs  of  counsel,  as  previously  observed,  all  proceed  from 
extraneous  sources  and  considerations.  The  dissenting  opinion 
takes  §  154  of  the  Constitution  as  the  starting  point,  and  regards 
the  statutes  in  question  as  the  natural  outgrowth  of  that  supreme 
authority  and  mandatory  direction. 

We  have  given  to  the  vast  array  of  authorities  cited  by  the 
Commissioners  and  by  counsel  to  support  the  view  that  public 
service  corporations  may  not  voluntarily  and  arbitrarily  suspend 
or  withdraw  their  public  service,  the  careful  consideration  which 
the  importance  of  the  subject  and  the  earnestness  and  ability  of 
those  presenting  that  view  demand.  They  deal,  however,  with 
perfectly  familiar  principles,  and  we  fail  to  find  therein  any- 
thing in  conflict  with  the  conclusion  that  public  service  corpora- 
tions may,  under  the  laws  of  this  state,  voluntarily  surrender 
their  charters  and  cease  to  do  business.  Those  authorities,  in  the 
main,  if  not  entirely,  relate  to  corporations  not  intending  to  dis- 
solve and  go  out  of  business  altogether,  but  to  tiiose  proposing 
to  suspend  only  in  part  the  exercise  of  some  particular  public 
service  which  Ihey  have  undertaken,  still  holding  on  to  their 
corporate  franchises;  and,  even  so,  the  dear  result  from  such 
authorities  as  a  whole  is  that  public  service  corporations,  so  far 
as  the  general  public  is  concerned,  may  always  suspend  their 
corporate  functions  in  pairt  or  in  whole,  temporarily  or  finally, 
with  the  consent  of  the  state.  It  is  abundantly  safe  to  say,  un- 
less for  fear  of  stating  what  ought  to  go  without  saying,  that  all 
the  authority  for  the  proposition  that  such  corporations  may  not 
on  their  own  accord  cease  to  exist,  presupposes  the  absence  of 
consent  to  that  course  by  the  state  which  created  them.  This 
principle,  indeed,  is  necessarily  conceded  in  the  contention  that 

if  subsection  30  of  §  1105e  applies  to  railroad  companies,  the 
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dissoluticm  cannot  be  perfected  until  the  Corporation  Conuuiflr 
sion  has  been  satisfied  that  good  reason  for  it  exists.  If  the 
Commission  has  the  power  to  give  consent,  it  has  such  power  only 
as  the  aiter  ego  of  the  state;  and  the  fault  in  the  argument  lies 
in  the  failure  to  observe  that  in  this  instance  the  state,  through 
its  Constitution  and  statutes,  has  given  the  consent  by  a  geberal 
and  uniform  law  applicable  to  all  corporations,  and  has  left  no 
discretion  with  the  Commission  in  regard  to  it 

Bearing  in  mind,  what  all  must  concede,  that  llie  lawmaking 
power  in  the  state  may  always  provide,  in  such  manner  and  upon 
such  terms  as  it  may  deem  best,  for  the  voluntaiy  dissolution  of 
corporations  of  every  kind,  it  is  diflScult  to  see  how  this  pow^ 
could  have  been  more  plainly  conferred  than  has  been  done  in 
the  language  of  the  statutes  already  quoted ;  and  this  ccmdusion 
does  not  become  less  apparent  upon  a  consideration  of  the  rea- 
sons urged  to*  the  contrary. 

(1)  The  one  common  ground  upon  which  the  advocates  of  the 
decision  appealed  from  unite  in  their  arguments  is  the  assump- 
tion that  it  would  be  imwise  and  unsafe  to  permit  public  service 
corporations  to  dissolve  witiiout  some  notice  to  the  public  and 
some  inquiry  into  the  circumstances.  They  have  realized,  how- 
ever, that  before  this  conrideration  can  be  brought  into  play  as 
an  aid  to  the  construction  of  the  constitutional  and  statutory 
provisions  which  we  have  discussed,  they  must  show  some  other 
constitutional  or  legislative  declarations  indicating  that  the  for- 
mer provisions,  despite  their  plain  terms,  were  not  intended  to 
mean  what  they  say;  since,  if  they  do  mean  what  they  say,  that 
is  the  end  of  the  inquiry,  the  very  questions  of  expediency  and 
prudence  having  been  expressly  delegated  to  and  finally  passed 
upon  by  the  legislature.  With  a  view,  therefore,  to  showing  that 
the  provisions  of  §§  154  of  the  Constitution  and  llOSe,  subsec- 
tion 30,  of  the  Code  wwe  not  intended  to  embrace  public  service 
corporations,  in  so  far  as  they  authorize  a  voluntary  dissolution 
without  notice  to  or  investigation  by  some  representative  of  the 
public,  a  great  variety  of  contentions  have  been  urged  upon  us. 
These  contentions  are  too  numerous  and  too  diverse  to  be  dis- 
cussed fully  and  in  detail  in  an  opinion  of  reasonable  length.  We 
shall  endeavor  to  deal  with  those  upon  which  special  reliance 
seems  to  be  placed.    It  may  be  said  to  be  significant,  however, 
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that  the  learned  counsel  who  oppose  the  issuance  of  the  oertificikte 
of  dissolution  have  not  agreed  upon  any  one  contention  which 
they  have  seemed  to  regard  as  satisfactory  and  decisiva  If  we 
are  to  decide  that  the  f  ramers  of  the  Constitution  and  the  mem- 
bers of  the  general  assembly,  in  dealing  with  a  matter  peculiarly 
within  their  province  and  power,  so  clearly  Bsad  one  thing  when 
they  meant  another,  it  would  seem  that  tibere  ought  to  be  some 
patent  and  convincing  reason,  readily  recognizable  by  everybody, 
upon  which  to  base  the  decision* 

(2)  A  leading  contention  urged  upon  us  is  that  subsection  80 
of  §  1105e,  as  originally  enacted,  did  not  refer  to  public  service 
corporations,  and  that  the  subsection  in  its  present  amended  form 
contains  no  broader  terms  than  the  original,  and  therefore  can- 
not be  applied  to  a  new  class  of  corporations*  We  do  not  think 
the  premise  for  thiB  argument  is  correct,  nor,  if  it  were,  thattfthe 
conclusion  from  it  would  follow  as  claimed*  The  history  of  the 
subsection,  and  the  provisions  of  othaf  statutes  in  pari  materia 
with  it,  so  far  from  furnishing  any  sound  ailment  in  support 
of  the  claim  that  it  applies  only  to  private  corporations,  are 
directly  and  convincingly  to  the  contrary. 

The  terms  of  the  subsection,  so  far  as  material,  have  already 
been  quoted.  They  were  embraced  in  an  extensive  amendment 
made  by  the  Act  of  March  20,  1906  (Acts  190«,  p.  576).  The 
original  was  as  follows:  "All  corporations,  whether  they  expire 
by  their  own  limitation  or  are  otherwise  dissolved,  shall,  never- 
theless, be  continued  for  such  length  of  tune,  not  exceeding  three 
years,  from  such  dissolution  or  expiration,  as  may  be  necessary 
for  the  purpose  of  prosecuting  and  defending  suits  by  or  against 
them,  and  of  enabling  them  gradually  to  settle  and  close  their 
business,  to  dispose  of  and  ccmvey  their  property,  and  to  divide 
their  capital,  but  not  for  the  purpose  of  continuing  the  business 
for  which  said  corporation  shall  have  been  established.'^ 

The  contention  under  consideration  is  that  this  section  in  its 
original  form  could  not  have  rrferred  to  public  service  corpora- 
tions because  §  1294b  (16),  one  of  the  sections  found  in  diapter 
64a  of  the  Code,  relating  exclusively  to  public  service  corpora- 
tions, was  written  into  the  statute  law  of  the  state  at  the  same 
time  with  the  original  of  subsection  80,  and  that  as  §  1294b  (16) 
provided  specially  for  winding  up  the  affairs  of  a  defunct  or  dis- 
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served  public  service  corporation,  the  legislature  could  not  have 
had  such  corporations  in  contemplation  in  the  enactment  of 
subsection  30  in  its  original  form.  We  think,  however,  that  there 
is  no  conflict  or  inconsistency  between  these  two  sections.  There 
is  nothing  in  section  1294b  (16)  which  cannot  be  acted  upon  in 
perfect  harmony  with  everything  in  §  1105e  (30)  in  its  original 
form;  and  while  both  sections,  so  far  as  they  affected  public 
service  corporations,  might  not  have  been  necessary  for  the  com- 
mon purpose  of  each  (which  was  the  direction  of  the  disposition 
of  assets),  it  is  to  be  observed  that  neither  of  them  provided  in 
terms  for  a  method  whereby  a  corporation  might  surr^ider  its 
charter.  The  duty  to  do  the  latter  had  been  delegated  to  the 
legislature.  In  §  1294b  (16)  it  had  undoubtedly  contemplated 
the  expiration  of  public  service  corporations  by  limitations  in 
their  charters  or  by  a  dissolution  thereof  without  any  further 
continuation  of  the  business.  In  chapter  1  of  the  "Act  Concern- 
ing Corporations,"  the  legislature  (Code,  §  1105a  [11])  had 
made  practically  the  same  provision  ior  the  voluntary  dissolu- 
tion of  private  business  corporations  as  was  written  into  the 
amendment  of  §  1105e  (30).  Indeed,  the  chairman  of  the  Com- 
mission says  that  "the  purpose  of  the  amendment  was  to  write 
into  chapter  5  provisions  similar  in  effect  to  those  already  ap- 
plicable to  private  corporations  in  §  11  of  chapter  1 ;"  and  Com- 
missioner Wingfield  says  that  the  11th  section  of  diapter  1  "is 
imported  bodily  into"  the  amendment.  But  why  any  purpose 
to  import  and  write  this  section  into  chapter  5  by  an  amendment  ? 
The  importation  was  useless  and  meaningless  unless  it  was  done 
to  provide  for  a  voluntary  dissolution  by  public  service  corpora- 
tions (under  chaps.  2  and  3),  as  to  which  no  method  or  form  of 
procedure  for  that  purpose  had  been  prescribed.  When  it  is  re- 
called that  at  the  time  this  amendment  was  passed  its  leading 
provisions  were  already  embodied  in  §  11  of  chapter  1,  relating 
to  private  business  corporations,  that  there  was  no  such  provision 
in  either  chapter  2  or  chapter  3  (§§  1105b  and  1106c)  relating 
to  public  service  corporations,  that  there  was  a  kindred  but  dif- 
ferent provision  (§  1106d,  8)  in  chapter  4  relating  to  corpora- 
tions having  no  capital  stock,  and  that  the  amendment  is  so  drawn 
as  necessarily  to  embrace  in  its  terms  all  corporations,  as  well 
under  chapters  2,  3,  and  4  as  under  chapter  1,  the  only  reason- 
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able  purpose,  as  it  seems  to  us,  which  can  be  attributed  to  the 
action  of  the  legislature  in  adopting  the  amendment,  is  »  pur- 
pose to  complete,  by  a  general  and  uniform  law  applicable  to  all 
corporations,  the  work  which  had  been  assigned  to  it  by  the 
Constitution.  We  can  see  no  inconsistency  between  §§  1294(b) 
(16)  and  1105e  (30),  nor  between  the  latter  and  §§  1294b  (12), 
1294b  (15),  or  1313a  (58),  further  mentioned  below;  but  we 
cannot  understand  how  the  legislature  could  have  passed  §  1105e 
(30)  in  its  amended  form  without  expressly  intending  to  em- 
brace public  service  corporations  in  its  terms. 

(3)  Closely  related  to  the  contention  just  disposed  of  is  the 
argument  that  subsection  30,  both  in  its  original  and  present 
form,  cannot  be  held  to  embrace  public  service  corporations  be- 
cause there  are  sundry  other  provisions  in  our  laws  relating  to 
the  dissolution  of  such  corporations.  Thus  it  is  said  that  sub- 
section 12  of  §  1294b,  relating  to  the  si^le  under  a  deed  of  trust 
of  the  franchise  and  property  of  the  company,  expressly  contem- 
plates and  provides  for  a  continuation  of  the  business  by  a  new 
corporation  to  be  formed  by  the  purchaser;  that  the  same  is  true 
of  subsection  15  of  §  1294b,  relating  to  such  a  sale  under  the 
decree  of  a  court;  and  that  the  same  is  true  of  subsection  58  of 
§  1313a,  relating  to  proceedings  by  quo  warranto  in  the  event 
of  nonuser  or  misuser  by  a  corporation  organized  for  works  of 
internal  improvement.  Not  one  of  the  provisions  in  any  of  these 
statutes,  however,  in  any  way  denies  the  right  of  a  public  service 
corporation  to  voluntarily  dissolve  in  the  manner  provided  for 
in  the  act.  The  end  in  view  in  all  of  them  is  necessarily  depend- 
ent upon  the  finding  of  some  purchaser  who  is  willing  to  assume 
the  burdens  and  accept  the  privileges  of  the  franchise  offered  for 
sale  thereunder.  When  these  provisions  are  read  in  connection 
with  subsection  16  of  §  1294b  and  subsection  30  of  §  1105e,  it 
becomes  manifest,  as  we  think,  that  the  legislature  simply  in- 
tended to  encourage,  and,  as  far  as  possible,  provide,  for  the 
reorganization  of  defunct  and  dissolved  corporations  by  new 
capital,  but  had  no  idea  of  denying  to  public  service  corporations 
the  right  to  voluntarily  dissolve. 

[1]  (4)  Another  and  most  insistent  contention  is  that  to  per- 
mit the  voluntary  dissolution  of  a  railroad  or  other  public  service 
corporation  would,  to  a  large  extent,  nullify  the  power  conferred 
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upon  the  Corporation  Commission  to  regulate  and  control  cor- 
porations of  that  <;haracter.  The  Commission  exists  and  derives 
all  its  powers  from  the  Constitution  and  statute  laws  of  the  state ; 
and  there  is  no  word  or  hint  in  the  Constitution  and  statutes 
passed  pursuant  thereto  which  shows  that  the  visitorial  and 
inquisitorial  powers  conferred  upon  that  body  have  any  rela- 
tion whatever  to  corporations  intending  to  dissolve  and  cease  to 
do  business  as  such.  These  powers  plainly  relate  to  going  con- 
cerns. If  they  ought  to  have  been  extended  further,  the  remedy 
lies  with  the  source  of  the  authority.  The  same  argument  here 
made  would  extend  to  banking  and  insurance  and  any  other  pri- 
vate corporations  over  which  the  Cconmission  now  has  or  naay 
hereafter  be  given  visitorial  powers;  and  yet  there  is  and  can 
be  no  claim  that,  as  the  law  now  stands,  any  private  business  coiv 
poration  may  not  voluntarily  and  without  notice  surrender  its 
charter  {gad  go  Qut  of  business.  In  all  such  cases,  so  far  as  credi- 
tors and  outstanding  contracts  are  concerned,  the  jurisdiction 
remains,  where  it  always  has  been,  with  the  courts. 

This  argument  based  upon  the  constitutional  powers  of  the 
Commission  goes  so  far  as  to  insist  that  if  §  1105e,  sub9ection 
80,  was  intended  to  confer  on  public  service  corporations  the 
power  to  dissolve  voluntarily,  the  subsection  can  only  be  given  a 
conditional  and  qualified  effect,  dependent  upon  notice  to  the 
public  and  discretionary  action  by  the  Commission.  It  is  clear, 
however,  that  the  statute  ix^xxst  be  taken  as  it  is  and  as  a  whole, 
and  not  accepted  in  part  and  rejected  in  part.  If  it  applies  at 
all,  then  the  corporation  is  given  the  power,  under  §  1105e  (2)  i, 
"to  wind  up  and  dissolve  itself  in  the  manner  provided  in  this 
act;"  and  §  1105e  (30)  prescribes  the  manner,  leaving  only  a 
ministerial  function  in  regard  thereto  with  the  Commission.  But 
it  is  said  that  if  this  be  the  case,  the  subsection  is  unconstitutional 
because  it  would  unduly  curtail  the  powers  of  the  Commission. 
This,  we  think,  is  answered  in  the  observation  already  made  that 
the  Commission  must  look  to  the  Constitution  and  laws  pursuant 
thereto  for  its  powers,  and  that  the  powers  therein  conferred  do 
not  extend  beyDnd  the  control  and  regulation  of  corporations  con- 
tinuing to  hold  onto  and  exercise  their  corporate  franchises.  This 
is  manifest^  as  we  think,  from  the  very  language  of  the  consti- 
tutional and  statutory  provisions  upon  which  the  argument  under 
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consideration  is  based ;  and  the  qaestion  is  oondusively  settled 
by  the  specific  direction  contained  in  §  154  of  the  Constitution^ 
that  the  l^ialatnre  shall  provide  by  general  laifs  for  the  surren- 
der of  the  franchise  of  any  corporation.  We  cannot  exclude  puh- 
lie  service  corp(»ratiotis  from  this  latter  direction,  unless  we  also 
exclude  them  from  every  other  part  of  §  1S4 ;  and  to  do  this  we 
would  be  brought  to  the  necessity  of  deciding  that  the  constitu- 
tional convention  of  1901-02,  after  all  its  labor  and  pains  with 
the  subject  of  corporations,  entirely  overlooked  public  service  cor- 
porations in  the  special  and  only  section  of  its  work  which  relates 
to  the  incorporation  of  business  enterprises  and  the  surrmder  or 
repeal  of  diarters  of  incorporation.  What  §  154  of  the  Consti-' 
tution  plainly  did  ilms  to  prpvide  for  the  creation,  extension,  and 
amendment  of  charters  of  every  kind,  under  general  laws  to  be 
enacted  by  the  general  assembly;  to  preserve  the  right  of  repeal 
by  the  state ;  and  to  del^ate  to  the  general  assembly  the  power 
and  duty  of  providing,  as  it  might  see  proper,  but  by  general 
laws,  for  the  voluntary  surrender  of  the  charter  of  any  corpora^ 
tion,  regardless  of  its  class — a  reservation  to  the  state  of  the 
power  of  repeal,  and  a  consent  by  the  state  to  a  voluntary  dissolu- 
tion. 

This  underlying  plan  and  principle  of  §  164  is  only  fair  and 
just.  Charters  of  incorporation  are  contracts  between  the  in- 
corporators and  the  state.  The  public  has  an  interest  in  public 
service  corporations,  but  it  does  not  own  them.  Private  property 
invested  in  a  rdlroad  enterprise  becomes  impressed  with  a  public 
service,  but  still  remains  the  property  of  the  stockholders,  and 
cannot  be  confiscated*  The  public  has  never  yet  been  held  to 
have  a  vested  right  in  the  perpetual  op^ation  of  a  railroad  or 
other  public  service  corpocatian.  Section  1294b  (16)  of  the 
chapter  of  the  Code  of  Virginia  relating  exclusively  to  public 
service  corporations  very  clearly  ctmfemplates  the  possibiKty  of 
a  complete  dissolution  and  a  termination  of  the  franchise  of  such 
a  corporation,  followed  by  a  distribution  of  "the  proceeds  of  its 
works,  property,  and  debts  among  those  entitled  thereto/'  who^  . 
of  course,  woiild  be  t^e  creditors  and  stockholders* 

That  inconvenience  and  hardship  may  and  probably  will  result 
when  raiboads  and  other  public  utilities  cease  operations  is  un- 
deniably true;  but  the  same  thing  is  just  as  likely  to  be  true,  in 
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greater  or  less  degree  according  to  the  character  and  extent  of 
the  corporate  enterprise,  of  the  dissolution  of  purely  private  cor* 
porations,  concerning  which  no  question  is  made  as  to  their  right 
to  dissolve  without  notice.  There  are  thousands  of  our  citizens 
and  hundreds  of  our  communities  to-day  dependent  almost  en- 
tirely upon  the  operation  of  ihe  plant  of  a  single  industrial  cor- 
poration. Their  hc^  lies  in  the  principle  that  persons  engaged 
in  such  enterprises  will  not  be  likely  to  give  than  up  as  long  as 
there  is  a  reasonable  profit  or  prospect  of  profit  in  the  business. 
The  same  principle  will  likewise  in  large  measure  protect  patrons 
of  railroad  companies  against  a  surrender  of  their  charters. 
Whether  the  law,  as  it  now  exists,  is  sufficiently  safeguarded  or 
not,  there  is  no  power  anywhere  to  compel  the  stockholders  of  a 
corporation,  public  or  private,  to  continue  indefinitely  the  prose- 
cution of  a  losing  business.  The  law  permitting  the  voluntary 
dissolution  of  public  service  corporations  has  been  on  the  statute 
books  of  this  state  for  more  than  tai  years,  has  been  recognized 
and  accepted  as  the  law  of  the  land  by  the  representatives  of  the 
commonwealth,  and  no  very  disastrous  ccmsequences  appear  as 
yet  to  have  followed. 

And  in  this  inmiediate  connection  it  is  pertinent  to  add  that, 
until  the  question  arose  in  this  case,  the  terms  of  §  1105e  (30) 
have  been  accepted  and  applied  to  public  service  corporations 
by  the  State  Corporation  Commission,'  not  only  as  formerly  con- 
stituted, but  as  organized  at  present  As  early  as  1908  the  Com- 
mission sulmiitted  the  question  to  Honorable  Wm.  A.  Ander- 
son,  whose  opinion  as  a  distinguished  member  of  the  constitu- 
tional convention  is  entitled  to  great  respect,  and  who  at  the 
time  of  the  inquiry  addressed  to  him  was  the  attorney  general  of 
the  state,  and,  as  such,  the  legal  adviser  of  the  Commission.  He 
replied  as  follows: 

"Any  corporation,  whether  organized  under  the  act  concern- 
ing corporations,  which  became  a  law  on  the  21st  day  of  May, 
1903,  and  the  acts  amendat^y  thereof,  or  under  any  charter  here- 
tofore granted  by  any  court,  or  by  the  general  assembly,  may  be 
dissolved  as  is  expressly  provided  for  in  §  30  of  chapter  5  of 
said  act  concerning  corporations  (as  said  section  was  amended 
by  the  act  approved  March  20,  1906)  in  the  manner  prescribed 
in  that  section;  and  the  affairs  of  such  corporation  may  be  woimd 
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up  and  its  propert j  disposed  of,  and  its  debts  and  liabilities  paid 
or  provided  for,  subject  to  the  provisions  of  §§  31,  82,  88,  and 
34  of  that  chapter ;  andf  where  the  franchisee  and  property  of  the 
corporation  are  sold  under  a  deed  of  trust  or  a  decree  of  court 
th^  may  be  sold  in  accordance  with  the  provisions  of  §  36  of 
chapter  5  of  said  act. 

"As  I  understand  the  inquiry,  the  corporation  to  which  it  re- 
lates is  a  railroad  company.  I  do  not  find  any  provision  in  llie 
act  concerning  corporations  which  excepts  railroad  corporations 
from  the  operation  of  the  enactments  in  regard  to  the  dissolution 
of  corporations  generally  above  referred  to." 

This  opinion  by  Attorney  General  Anderson  we  believe  to  be 
in  accordance  with  the  plain  letter  of  the  statutes  on  the  subject. 
The  State  Corporation  Commission,  composed  personally  of  the 
same  learned  and  distinguished  men  who  participated  in  the  con- 
sideration and  decision  of  the  instant  case,  have  heretofore  acted 
upon  this  interpretation,  as  shown  by  the  records  of  the  Com- 
mission and  the  concession  of  counsel,  and  particularly  by  the 
written  statement  of  the  chairman,  under  date  of  April  27,  1917, 
with  reference  to  the  dissolution  of  the  Ocean  View  Kailroad 
Company,  in  which,  quoting  from  subsection  30  of  §-  1105e,  he 
said :  "There  is  no  discretion  left  to  the  Commission  in  the  mat- 
ter of  issuing  such  an  order,  as  the  law  is  mandatory  whenever 
all  the  stockholders  of  the  corporation  consent  to  the  dissolution." 

It  is  true  that  after  the  order  complained  of  in  this  case,  deny- 
ing the  certificate,  had  been  entered,  the  chairman  wrote  a  second 
letter  to  the  party  to  whom  the  communication  last  above  quoted 
from  was  addressed,  explaining  that,  upon  the  investigation  of 
the  present  case,  he  had  changed  his  mind.  With  great  defer* 
ence,  we  think  the  first  impression  of  the  chairman  was  the  bet- 
ter. His  change  of  view,  as  his  opinion  shows,  was  liie  outcome 
of  a  solicitous  and  commendable  r^ard  for  the  interest  of  the 
public  and  his  fear  of  possible  consequences  to  the  public  from  a 
different  conclusion.  The  latter  consideration,  however,  is  one 
which,  as  we  have  seen,  has  been  o(»nmitted  to  and  rests  vnih  the 
legislature.  The  powers  of  the  Corporation  Commission  are 
large  and  its  functions  are  of  great  importance;  but  in  its  con- 
trol over  corporations  these  powers  and  functions  do  not  extend 
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beyond  tibe  point  of  requiring  eorporations  to  comply  with  the 
terms  of  their  ohartera  and  the  laws  of  the  state. 

The  reecMrd  indicates  that  the  Tidewat^  &  Western  Bailroad 
Company,  like  its  unfortunate  predecessor,  was  doomed  to  fail- 
ure, and  that  a  dissolution,  either  voluntary  or  involuntary,  was 
inevitable,  so  that,  in  the  instant  case,  tiie  result  in  the  end  would 
perhaps  not  have  been  very  materially  different  if  the  law  had 
authorized  an  inquiry  by  the  Commission.  We  must  not  be 
understood,  however,  as  intending  to  detract  from  the  argument 
that  there  should  be  some  safeguards  against  the  voluntary  cessa- 
tion of  the  business  of  a  public  service  corporation ;  and  we  are 
informed  that  the  reviders  of  the  Code,  appreciating  the  desira- 
bility of  some  further  legislation  on  the  subject,  have  incor- 
porated into  their  work  of  revision  an  amendment  to  §  1105e, 
subsection  SO,  which,  if  adopted,  will  require  notice  to  the  pub- 
lic and  the  consent  of  the  Ccnamission  before  the  coirporation  can 
voluntarily  disejolve. 

[2]  (6)  The  contention  that  §  30,  as  amended,  is  unconstitu- 
tional because  it  violates  §  j52  of  the  Constitution,  providing 
that  no  law  shall  embrace  more  than  one  object,  which  shall  be 
expressed  in  its  title,  is,  as  we  think,  wholly  untenable.  The 
act  which  appended  subsection  30  of  chapter  5  was  entitled  *'An 
Act  to  Amend  and  Ee-enact  §  30  of  Chapter  5  of  an  Act  Entitled 
*An  Act  Concerning  Corporations,*  Which  Became  a  Law  on  the 
21st  of  May,  1903/*  Acts  1906,  p.  576.  The  five  chapters 
adopted  by  the  general  assembly  in  one  comprehensive  act  under 
the  title  now  perfectly  familiar  to  the  profession  as  *'An  Act 
Concerning  Corporations,**  were  intended  to  codify  the  law  of 
this  state  with  respect  to  charters  of  incorporation.  To  hold  that 
the  act  amending  subsection  30  of  chapter  5  is  insufficient  in 
its  title  would  discredit  the  validity  of  the  entire  act,  and  would 
disregard  the  settled  interpretation  placed  on  §  82  of  the  Con- 
stitution by  previous  decisions  of  this  court.  The  original  sub- 
section 30  related  to  the  general  subject  of  the  dissolution  of  all 
corporations,  and  the  section  as  amended  does  the  same  thing, 
but  in  a  more  complete  and  oompreh^asive  manner. 

In  the  case  of  Bertram  v.  Com.  108  Va.  $02,  62  S.  E.  969, 
it  was  held  by  this  court,  following  the  leading  case  of  Com.  v. 
Brown,  91  Va.  762;  771,  28  L.R.A.  110,  21  S.  E.  857,  that  tiie 
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title  of  an  aot  amending  the  Code  is  aufficient  if  it  r^ers  to  the 
diapter  and  seotiona  to  be  amended,  and  the  body  of  the  amenda- 
tory act  is  within  itself  gennane  to  the  snbjeot  of  the  chapter 
referred  to  in  &e  title.  The  principle  of  the  (fecision  in  those 
cases  would  seem  to  apply  in  ihe  present  instance.  The  subject- 
matter  contained  in  subsection  90  as  amended  is  manifestly 
within  the  scope  of  the  original  ^'Act  Concerning  Corporations/* 
which,  though  perhaps  not  strictly  speaking  a  part  of  tiie  Code, 
is  of  great  dignity  and  importance^  and  is  substantiaUy  a  part 
of  the  Code  by  legislative  authority.  Acts  1902^4^  p.  437. 
The  question,  however,  is  set  at  rest  by  the  established  principle 
that  wherever  the  title  of  the  original  act  is  sufficient,  the  title 
of  subsequent  amendatoiry  acts  is  a  matter  of  no  eonsequenoe.  In 
the  case  of  Distriefc  Road  Board  t.  Spihnan,  117  Va.  201,  84 
S.  E.  103,  Judge  Whittle,  delivering  the  opini(m  of  tins  court, 
said:  ^'In  considering  this  branch  of  the  subject  too,  the  princi- 
ple is  not  to  be  lost  si^t  of,  that  where  an  act  is  amendatory  of 
an  original  act,  the  title  of  which  in  itself  is  adequate  to  cover 
the  amendment,  the  eonatitutional  requirement  is  satisfied  and 
the  subsequent  title  becomes  unimportant." 

See  also  Miller  v.  Huzford,  13  Keb.  13,  13  K  W.  834,  and 
cases  cited;  Dallis  v.  Griffin,  117  Qa.  408,  43  S.  E.  769;  and 
especially  Com.  v.  Brown,  supra,  91  Va.  773,  28  L.R.A.  110,  21 
S.  E.  357,  and  authorities  there  cited,  and  Tresnon  v,  Henrico 
County,  120  Va.  — ,  90  S.  E.  615. 

[3]  (6)  In  emphasizing  the  importance  of  the  powers  vested 
in  the  Commission  by  the  Constitution,  the  pcnnt  is  made  that 
there  never  could  have  been  any  intention  on  the  part  of  the  law- 
makers to  delegate  to  the  Commission  in  a  purely  ministerial 
capacity  the  disdiarge  of  so  importimt  a  f  imction  as  that  of  issu- 
ing to  a  public  service  corporation  a  certificate  of  dissolution, 
and  Commissioner  Wingfield  goeB  so  far  as  to  say  that  '4n  no 
case  can  this  Commisaion  be  considered' a  mere  ministerial  body." 
Nothing  could  be  furth^  from  our  purpose  than  to  spekk  lightly 
of  tibe  State  Corponation  Comnussion  and  the  importance  of  its 
judicial  and  administrative  fumrtions.  Throughout  the  past 
years  of  its  existence  it  has  rendered  a  distinguished  and  valued 
service,  and  the  decisions  pf  this  court  will  show  few  reversals 
of  its  findings.    But  the  argument  that  the  fundion  now  in  ques- 
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tion  18  too  important  to  be  a  ministerial  act  is  readily  answered 
by  the  terms  of  tiie  Constitution  and  statutes  relating  to  the  tre- 
mendously important  subject  of  the  creation  of  corporations,  as 
to  which  the  Commission  can  only  act  ministerially;  and  the 
legislature  could  not,  if  it  desired,  confer  upon  the  Commission 
any  judicial  or  discretionary  power  in  r^ard  thereto.  Const. 
§  154. 

[4]  (7)  It  appears  that  between  May  10,  1917,  the  time  of 
the  filing  of  the  original  certificate  of  unanimous  consent  of  the 
stockholders,  the  due  and  formal  execution  of  which  was  ques- 
tioned by  the  chairman  of  llie  Commission,  and  May  17,  1917, 
the  time  of  its  final  amendment  as  to  signatures  and  execution 
in  such  form  as  to  satisfy  the  chairman  in  that  respect,  the  Tide- 
water &  Western  Railroad  Company  applied  to  the  chancery 
court  of  the  city  of  Eichmond  for  the  appointment  of  a  receiver, 
and  a  receiver  was  accordingly  appointed.  The  chairman  of  the 
Commission,  in  his  written  opinion,  and  counsel  seddng  to  sus- 
tain the  judgment  complained  of,  rely  upon  this  proceeding  in 
the  chancery  court  as  a  reason  for  refusing  the  certificate  of 
dissolution,  if  we  should  hold  that  otherwise  it  ought  to  have 
been  granted.  The  question,  of  course,  is  quite  subordinate  to 
the  main  issue.  It  appears  not  to  have  been  made  at  the  hearing 
before  the  Commission.  In  no  event,  however,  could  it  have  had 
any  proper  infiuence  upon  the  action  of  the  Commission.  The 
sole  question  before  that  body  was  whether  the  company  had 
complied  with  the  law  entitling  it  to  a  certificate  of  dissolution. 
If  it  had,  it  was  the  duty  of  the  Commission  to  issue  the  cer- 
tificate, and  no  court  (except  on  appeal)  could  enter  any  order 
that  would  "interfere  with  the  Commission  in  the  performance 
of  its  official  duties.'^  Const.  §  156.  This  was  not  a  conflict  or 
contest  for  jurisdiction  between  the  two  tribimals  having  con- 
current powers,  but  if  it  had  been^  the  matter  was  already  pend- 
ing before  the  Commission,  as  the  Commission  knew  and  as  tiie 
record  in  the  chancery  case  showed,  and  nothing  could  have  been 
done  in  the  chancery  cause  to  defeat  the  jurisdiction  of  the  Com- 
mission. Moreova*,  the  receiva^ship,  as  disposed  by  the  bill 
and  decrees  in  the  cause,  was  entirely  consistent  with  the  disso- 
lution proceedings,  and  might  very  properly  have  been  brou^t, 
as  it  may  yet.  very  properly  be  proceeded  with,  after  the  issuance 
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of  the  certificate.  The  status  ef  all  corporatuMis,  after  disaolu* 
tioD,  is  expressly  preserved  by  the  statute  for  the  purpose  of 
'^prosecuting  or  defending  suits  by  or  against  them,  and  of  en» 
abling  them  gradually  to  settle  and  close  their  business,  to  dia* 
pose  of  and  convey  their  property,  and  to  divide  their  capital, 
but  not  for  the  purpose  of  continuing  the  business  for  which  said 
corporation  shall  have  been  established.''  A  receivership  suit 
may  often  be,  as  in  this  case,  perfectly  consistent  with  and  in 
aid  of  the  limited  purposes  for  which  the  corporation,  after  its 
formal  dissolution,  is  thus  kept  alive. 

We  may  well  conclude  this  discussion  with  the  following  ex- 
tract from  tile  opinion  of  Commissioner  Bhea,  which  we  approve 
and  adopt : 

'The  duty  imposed  upon  the  Commission,  in  my  judgment, 
is  purely  ministerial,  and  if  it  never  acted  the  legal  status  of  a 
corporation  would  be  fixed  upon  the  filing  of  the  consent  of  the 
stockholders. 

''The  law  may  be  unwise,  but  it  is  useless  to  discuss  this.  Its 
enforcenkcnt  will  doubtless  work  serious  hardships,  and  I  ex- 
ceedingly regret  this  result.  This  Commission,  however,  should 
follow  the  law  as  it  is  plainly  written  in  the  statute.  Any  other 
course  would  be  fraught  with  danger  to  all  citizens,  both  cor- 
porate and  otherwise.  The  legislature  alone  can  make  laws,  and 
it  is  supposed  that  we  will  fairly  but  firmly  execute  theuL  If 
the  law  is  wrong,  the  legislature  alone  must  be  appealed  to. 
.  •  •  I  will  not  discuss  the  question  upon  which  so  great  a 
part  of  the  majority  opinion  is  based,  of  abandonment  or  dis- 
continuance of  service  by  public  service  corporations,  without 
notice  and  without  the  approval  of  the  State  Corporation  Commis- 
sion. That  proposition  is  controlled  by  entirely  diiferent  princi- 
ples, which  have  no  application  here.  There  is  no  question  here 
of  abandonment  or  discontinuance  of  service  as  those  terms  are 
understood  in  our  law.  This  is  purely  a  question  of  the  dissolu- 
tion of  a  corporation  in  the  manner  provided  by  statute,  and  we 
have  no  power  to  prevent  it  where  the  statute  has  been  complied 
with  as  it  has  been,  in  my  judgment,  in  this  case. 

"I  do  not  understand  the  pertinency  of  the  discussion  in  the 
majority  opinion  of  the  subscriptions  of  various  localities  to  the 
stock  of  the  old  Farmville  &  Powhatan  Railroad  Company,  pred- 
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ecessor  of  Hie  Tidewater  &  Westem.  It  is  to  be  deplored  that 
this  unfortunate  investment,  along  with  the  investment  of  other 
stockhold^Sy  was  wiped  out  by  a  judicial  sale,  pnrdiase  and 
organization  of  a  new  company  under  the  name  of  the  Tidewater 
&  Western  Railroad  Company.  It  is  also  to  be  regretted  that  the 
new  company  seems  to  have  inherited  many,  if  not  all,  of  the 
ills  and  misfortunes  of  its  predecessor. 

"The  effect  of  a  receiver  having  been  appointed  since  this 
application  was  filed,  and  to  whidi  so  much  attention  is  given  in 
the  majority  opinion,  ...  is,  in  my  opinion,  immateriaL 
This  matter  was  argued  orally  and  submitted  upon  briefs  upon 
the  question  of  dissolution,  and  the  receivership  then  existing 
was  neither  argued  nor  relied  upon,  but,  in  my  view,  this  is  also 
immaterial,  for  the  reason  that  the  corporation  was,  in  effect, 
dissolved  when  the  consent  application  was  filed,  and  the  Corpo- 
ration Commission  only  had  a  miniBterial  function  to  perform  of 
issuing  the  certificate.  Whatever  financial  difficulty  the  Tide- 
water &  Western  may  have  had  for  many  years  past,  and  the 
losses  sustained  by  its  owners  and  bondholders,  is  not  necessary 
for  me  to  discuss  now.  It  may  be  that  the  receivership  was  has* 
tended  by  our  nonaction.  At  all  events,  I  take  it  in  a  proper  case 
the  courts  could  have  proceeded  by  the  appointment  of  a  receiver 
whether  we  had  acted  upon  the  applicalSon  or  not.'* 

For  the  reasons  above  stated,  the  judgment  must  be  reversed 
and  the  cause  remanded  to  the  Corporation  CommissiiHi,  with 
direction  to  issue  the  certificate  of  dissolution. 

Reversed. 

Sims,  J.,  absent 
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WEST  VIBGmA  BUPBEMB  COUBT  OF  APPBAlil« 

CITY  OF  BLUEFIBLD 

V. 

BLTJEPIEUD  WATERWOEKS  &  IMPBOVBMBNT  COMPANY. 

BE  BLUEFIELD  WATEBWOBKS  &  IMPBOYEMENT  COM* 

PANY. 

BE  PTTBLIO  SEBVIOB  COMMISSION. 

(—  W^  Va.  — ,  94  S.  E.  12L) 
[No.  3411.] 

Orders -^I^hlie  Service  Commieeion^  FinalUy. 

1.  Provisional  orders  of  the  Public  Service  Commissioii,  raluing 
the  property  of  aad  fixing  rates  to  be  charged  by  a  public  serrioe  tot* 
poration,  for  experimental  purposes,  and  retaining  the  case  on  its  dodcet 
for  future  action  after  the  result  of  such  experiment  is  ascertained, 
are  not  final  orders,  subject  to  the  control  of  ^is  court  under  §  16  of 
the  Public  Service  Gonmiission  Act  (Laws  1913,  chap.  9.) 

CofuUHOionta  UMf  -*  Deparimenta  of  govemmerU  —  Valuation  -*  Jte- 
vimw^ 

2,  The  valuation  of  the  property  of  a  public  service  corporation, 
and  prescribing  rates  for  tolls  and  charges  for  services  to  be  rendered, 
are  purely  legislative  acts,  not  subject  to  judicial  review  except  in  so 
far  and  in  so  far  only  as  may  be  necessary  to  determine  whether  such 
rates  are  void  on  constitutional  or  «otber  grounds* 

[October  31,  1917.] 

Headnotes  by  the  Ck>UBT. 

CoMPLAn^T  as  to  the  enforoement  of  oertain  rules  by  the  Blue- 
field  Waterworks  &  Improvement  Oompany  coosolidated  with  the 
application  of  the  company  to  the  FubHc  Service  Commission 
for  authority  to  increase  wat^  rates.  Petition  of  Bluefield 
Waterworks  &  Improvement  Company  to  suspend  final  order  of 
Public  Service  Commission;  relief  prayed  for,  d^iied,  and  pe- 
tition dismissed  without  prejudica 

Appearances:  Sanders  &  Crockett,  of  Bluefield,  for  petitioner; 
S.  S.  Avis,  of  Charleston,  for  respond^it^  Public  Service  Com- 
mission. 
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Miller,  J.,  delivered  the  opinion  of  the  court: 

The  Bluefield  Waterworks  &  Improvement  Company,  in  its 
petition  presented  to  this  court  pursuant  to  §  16  of  chapter  15-0, 
Barnes's  Code,  complains  of  an  order,  designated  as  the  final 
order,  of  the  Public  Service  Conmiission,  entered  in  said  pro- 
ceedings consolidated  on  the  24th  day  of  April,  1917. 

The  prayer  of  the  petition  is  that  said  order  be  suspended; 
that  a  time  be  set  for  a  hearing  thereon ;  and  that  the  order  no 
entered  be  reviewed,  reversed,  set  aside,  and  that  this  court  enter 
such  order  as  may  be  proper  in  the  premises. 

The  order  in  question  covers  four  subjects  as  follows :  First, 
that  the  Bluefield  Waterworks  &  Improvement  Company  do  cease 
and  desist  from  its  practice  of  requiring  the  consumers  to  con- 
struct and  maintain  the  service  line  from  its  main  to  the  curb  or 
property  line. 

Second,  that  the  petitioner,  the  Bluefield  Waterworks  &  Im- 
provement Company,  he  permitted,  and  is  hereby  given  authority, 
to  increase  its  rates  for  water,  commencing  on  the  Ist  day  of 
May,  1917,  according  to  the  classified  schedule  of  rates  fixed  by 
the  Commission  and  specifically  set  out  in  the  order. 

Third,  that  the  Bluefield  Waterworks  &  Improvement  Com- 
pany shall  keep  an  accurate  account  of  receipts  from  its  water 
business  under  the  said  schedule  of  rates,  as  well  as  the  expenses 
of  operation,  up  to  and  including  the  31st  day  of  December,  1917, 
and  shall  immediately  after  the  1st  day  of  January,  1918,  fur- 
nish the  same  to  the  Commission. 

Fourth,  that  these  causes  be  retained  on  the  docket  in  order 
that  the  Commission  may  make  such  further  order  and  take  such 
further  proceedings  therein,  especially  in  relation  to  the  matter 
of  fire  protection,  as  it  may  deem  proper. 

The  errors  assigned  and  relied  on  by  petitioner  are:  First,  that 
the  Commission  adopted  the  report  of  its  chief  statistician,  and 
disregarded  the  reports  and  testimony  of  Alvord  and  Miller,  ex- 
pert engineers  chosen  respectively  by  the  water  company  and 
the  city  of  Bluefield  in  fixing  the  value  of  its  property  for  rate- 
making  purposes ;  second,  that  by  the  value  so  fixed  and  the  rates 
for  water  service  prescribed  by  said  order,  petitioner  vdll  be 
deprived  of  just  compensation  for  said  service  and  of  its  property 
without  due  process,  and  the  equal  protection  of  the  law,  con- 
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I/I//  to  cIhuv  I  of  the  14th  Amendment  to  the  Federal  Con- 
•t/tvitlon. 

While  il  ^f^es  appear  from  the  opinion  filed  by  the  Commis* 
Bionersy  stud  made  part  of  the  record^  that  they  ad(^ted  as  the 
present  v»lue  of  said  property  the  estimate  of  their  chief  statis* 
tieian,  $360,000,  rather  than  that  of  either  Alvord  or  Miller  for 
the  purpose  of  determining  what  ratee  would  be  reasonable  and 
just  for  the  services  to  be  rendered,  the  order  does  not  otherwise 
attempt  to  finally  and  forever  bind  the  Commission  or  the  water 
company  to  this  valuation.  Moreover,  it  is  evident  that  the  rates 
prescribed,  though  based  on  that  valuation,  were  intended  to  be, 
;ind  by  the  order  were  made  experimental  only,  and  not  final,  and 
it  would  be  impossible  for  us  now,  as  it  was  for  the  Commission 
at  the  date  of  its  order,  to  determine  what  earnings  the  rates  pre- 
scribed will  actually  produce.  For  aught  that  now  appears  they 
may  yield  a  much  larger  gross  and  net  income  than  that  estimat- 
ed, and  leave  nothing  of  which  the  petitioner  can  justly  complain. 
These  experimental  rates  were  increased  rates,  which  petitioner 
was  permitted  to  charge  over  those  previously  in  force,  and,  in 
advance  of  the  ascertained  result  of  the  experiment,  we  could  not 
say  they  are  confiscatory  and  void. 

[1]  By  analogy  to  the  judgments  and  decrees  of  courts,  pro- 
visional orders  of  the  Public  Service  Commission  not  final  in 
character,  but  reserving  for  future  adjudication  matters  in  liti- 
gation, should  not  be  treated  as  final  here  and  as  furnishing  basis 
for  action  under  §  16  of  the  statute.  Benedum  v.  First  Citizens' 
Bank,  72  W.  Va.  124,  78  S.  E.  656 ;  Eichmond  v.  Richmond,  62 
W.  Va.  206,  57  S.  E.  736.  The  order  complained  of  has  no  such 
finality  as  to  preclude  the  Commission  from  hereafter  disregard- 
ing its  findings,  and  from  changing  the  entire  basis  of  its  order  on 
final  hearing. 

[2]  The  valuation  of  the  property  of  a  public  service  corpora- 
tion for  rate^making  purposes,  and  the  fixing  of  rates  for  tolls  and 
charges  for  the  services  to  be  rendered,  are  purely  legislative  acts, 
and  are  not  the  subject  of  judicial  inquiry,  except  in  so  far  and 
in  so  far  only  as  may  be  necessary  to  determine  whether  such 
rates  are  void  on  constitutional  or  other  grounds.  And  we  de- 
cided in  United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73 
W.  Va.  571,  80  S.  E.  931,  construing  said  §  16  of  the  Public 
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Service  Oonmiissian  Act,  that  the  jurisdietion  given  this  eourt 
thereby  is  not  as  upon  appellate  process  by  appeal  or  writ  of 
error,  but  as  upon  original  process,  and  limited  to  matters  purely 
judicial,  and  as  not  including  matters  purely  administrative,  ex- 
ecutive, or  legislative,  not  conferred  by  the  Constitution,  So 
that,  in  advance  of  the  final  order  of  the  C<»nmisaioii  based  on  the 
experiment  inaugurated  by  its  order  here  comj^ined  of,  we  are 
bound  to  withhold  any  exeivuse  of  the  jurisdiction  conferred  upon 
us  to  suspend,  modify,  or  prohibit  the  enforcement  of  said  order. 

In  reaching  this  conclusion  we  are  fully  justified  by  recent 
adjudication  of  the  Supreme  Court  of  the  United  Stat^,  in 
which  the  injuj^ctive  process  of  a  court  of  equity  was  denied  un- 
der like  or  similar  circumstances.  We  refer  to  Des  Moines  Gas 
Co.  V.  Des  Moines,  238  U.  S.  153,  69  L,  ed,  1244,  P.U.K1915D, 
577,  35  Sup.  Ct  Kep.  811,  and  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  53  L.  ed,  371,  29  Sup.  Ct.  Rep.  148. 

We  are  therefore  of  opinion  to  deny  the  relief  prayed  for  and 
to  dismiss  the  petition,  but  without  prejudice  to  the  rights  of  the 
petitioner  upon  final  hearing  of  said  proceeding  before  the  Pub- 
lic Service  Commission. 

Bitz,  J.,  absent 

Note. — Powers  of  courts  with  reference  to  public  service  cor- 

poration  rates. 

/.  In  0eneralf  2S» 

II.  Whether  action  of  rate-nuO^ing  fH>dy  ia  conoluaive,  99. 
III.  Whether  reaaonableneas  is  a  question  for  the  nUe'tnaking  "bodies 
or  for  the  courts,  30. 

1»  In  general. 

In  this  note,  cases  are  collected  on  the  question  of  the  powers  of 
the  courts  with  reference  to  ptbHc  service  corporation  rates,  decided 
prior  to  ihe  publication  of  F.I7.B.  It  is  well  settled  that  rate  mak- 
ing is  a  legislative,  and  not  a  judicial,  function;  and  that  therefore 
the  courts  have  no  power  to  establish  rates,  the  extent  of  their  power 
being  to  nullify  rates  that  are  unlawful. 

The  courts  do  not  establish  rates.  The  extent  of  their  power  is 
to  nullify  rates,  when  found  to  be  so  low  as  to  work  confiscation 
of  property,  or  deprivation  of  the  equal  proteetKm  of  the  laws. 
Willeox  V.  Consolidated  Gas  Co.  (1909)  .21»  XI.  S.  19,  53  J^.  ed. 
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382,  48  L.B.A.(N.S.)  1134,  89  Sup.  Ot.  Bep.  192,  15  Ann,  Caa. 
1034;  Knoxville  v.  Knoxville  Water  Co.  (1909)  212  U.  S.  1,  58 
L.  ed.  371,  29  Sup.  Ct.  Rep.  148;  Stanislaus  County  v.  San  Joaquin 
A  K.  Biver  Canal  &  Irrig.  Co.  (1904)  192  U.  S.  201,  48  L.  ed. 
406,  24  Sup.  Ct.  Bep.  241 ;  San  Diego  Land  &  Town  Co.  v.  Jaaper 
(1903)  189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Bep.  671;  Beagan 
V.  Farmers'  Loan  &  T.  Co.  (1894)  164  U.  8.  362,  38  L.  ed.  1014, 
14  Sup.  Ct.  Bep.  1047,  4  Inters.  Com.  Bep.  660;  Coal  &  Coke 
B.  Co.  V.  Conley  (1910)  67  W.  Va.  129,  67  S.  B*  613. 

Prescribing  rates  for  the  future  is  an  act  legislative,  and  not 
judicial.  Louisville  &  N.  fi.  Co.  v.  Garrett  (1913)  231  TJ.  8. 
298,  58  L.  ed.  229,  34  Sup.  Ct.  Bep.  48.  Citing  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  0.  &  T*  P.  B.  Co.  (1897)  167 
IT.  S.  479,  499,  42  L.  ed.  243,  253,  17  Sup.  Ct.  Bep.  896;  McChord 
v.  Louisville  &  N.  B.  Co.  (1902)  183  U.  S.  483,  495,  46  L.  ed. 
289,  295,  22  Sup.  Ct.  Bep.  165 ;  Prentis  v.  Atlantic  Coast  Line  Co. 
(1908)  211  tJ.  S.  210,  226,  53  L.  ed.  160,  158,  29  Sup.  Ct  Bep. 
67;  Knoxville  v.  Knoxville  Water  Co.  (1909)  212  TJ.  S.  1,  8,  53 
L.  ed.  371,  378,  29  Sup.  Ct.  Bep.  148. 

**The  fixing  of  rates  is  a  legislative  rather  than  a  judicial  act. 
This  is  true  even  though  the  order  fixing  a  rate  was  preceded  by 
the  most  searching  investigation,  whether  conducted  under  judicial 
forms  or  not.  It  is  the  essential  nature  of  an  act,  rather  than 
the  method  of  its  accompaniment,  which  determines  its  character. 
If  legislative  proceedings  and  investigations  culminating  in  the 
enactment  of  a  statute  were  conducted  in  strict  obedience  to  the 
rules  which  obtain  in  a  court  of  law,  it  could  not  be  claimed  for 
an  instant  that  a  statute  so  adopted  has  the  force  and  effect  of 
a  judgment.''  Southern  P,  Co.  v.  Bartine  (1909)  170  Fed.  725, 
775. 

The  function  of  rate  making  is  purely  legislative  in  its  char- 
acter; and  this  is  true,  whether  it  is  exercised  directly  by  the  l^is- 
lature  itself  or  by  some  subordinate  or  administrative  body,  to 
whom  the  power  of  fixing  rates  in  detail  has  been  delegated.  The 
completed  act  derives  its  authority  from  the  legislature,  and  must 
be  regarded  as  an  exercise  of  the  legislative  power.  Knoxville  v. 
Knoxville  Water  Co.  (1909)  212  TJ.  S.  1,  58  L.  ed.  371,  29  Sup. 
Ct.  Bep.  148. 

The  courts  have  no  power  to  make  freight  or  passenger  tariffs. 
Pensacola  ft  A.  B.  Co.  v.  State  (1889)  25  Fla.  310,  3  L.R.A.  661, 
2  Inters.  Com.  Bep.  522,  5  So.  833. 

The  fixing  of  water  rates  is  a  legislative  act,  at  least  to  the 
extent  that  the  action  of  the  proper  bodies  clothed  with  such  power 
cannot  be  controlled  by  writs  which  can  issue  only  for  the  purpose 
of  controlling  judicial  action.  Spring  Valley  Waterworks  v.  Bryant 
(1877)  62  Cal.  132;  Spring  Valley  Waterworks  v,  San  Francisco 
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(1877)  52  Od.  Ill;  Spring  VaUey  Waterworks  >  itertlett  (1883) 
63  Cal.  24:5;  Spring  Valley  Waterworics  v.  San  Frenci3C0  (1889) 
82  Cal.  286,  6  L.B.A.  756,  16  Am.  St.  Rep.  116,  22  Pac.  910,  1046. 

The  fixing  of  rates  for  water  service  is  a  governmental  power. 
State  ex  rel.  St.  Joseph  Water  Co.  v*  Geiger  (1912)  246  Mo.  74, 
L.E.A.1916A,  1060, 154  S.  W.  486. 

In  Consolidated  Gas  Co.  v.  New  York  (1907)  157  Fed.  849, 
879,  Hough,  J.,  said :  ^^Authorities  need  not  be  cited  to  show  that 
the  court  can  neither  increase  nor  diminish  iiie  statutory  price. 
It  can  only  judicially  decide  whether  the  return  is  fair,  and  if  it 
is  not  fully  fair  and  wholly  reasonable,  there  is  a  confiscation  of 
something,  it  makes  no  difference  how  little.'^ 

The  Maryland  Public  Service  Act  giving  the  CommissiQn  the 
power  to  fix  rates  does  not  invest  it  with  both  legislative  and  judi- 
cial powers  in  violation  of  the  Constitution,  since  an  order  fixing 
rates  and  prescribing  when  they  shall  take  effect  is  legislative, 
rather  than  judicial  or  administrative.  Gregg  v.  Laird  (1913) 
121  Md.  1,  87  AtL  1111. 

Power  conferred  upon  a  Bailroad  Commission  to  determine  the 
reasonableness  of  rates  and  to  fix  reasonable  rates  does  not  render 
the  act  creating  such  Commission  unconstitutional  on  the  theory 
that  it  invests  the  Commission  with  judicial  powers.  Louisville  & 
N.  R.  Co.  V.  Siler  (1911)  186  Fed.  176,  affirmed  in  (1913)  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Bep.  48. 

For  power  of  judiciary  to  fix  rates  to  be  charged  by  public  serv- 
ice corporations,  see  also  note  to  Madison  v.  Madison  Gas  &  E.  Co. 
8  L.B.A.(N.S.)  529. 

For  power  of  equity  to  regulate  charges  of  public  warehousemen, 
see  note  to  Gulf  Compress  Co.  v.  Harris,  24  L.B.A.(N.S.)  399. 

The  rate-fixing  power  cannot  be  exercised  by  courts  which  are 
forbidden  by  Constitution  from  exercising  legislative  powers.  De- 
troit &  M.  E.  Co.  V.  Michigan  B.  Commission  (1913)  203  Fed.  864. 

Where,  under  a  statute  conferring  upon  the  courts  the  power  of 
determining  the  reasonableness  of  rates  fixed  by  a  state  Commission, 
if  it  is  determined  that  the  rates  so  fixed  are  unreasonable,  the 
court  has  no  authority  to  decide  what  are  reasonable  rates,  but  will 
refer  this  question  back  to  the  Commission.  Michigan  C.  B.  Co. 
V.  Wayne  Circuit  Judge  (1909)   156  Mich.  459,  120  N.  W.  1073. 

A  court  has  no  authority  to  determine  what  would  be  a  reason- 
able rate,  or  to  establish  rates,  upon  an  application  for  an  injunc- 
tion against  an  order  of  a  Commission.  Public  Service  Commis- 
sion V.  Northern  C.  B.  Co.  (1914)  122  Md.  355,  90  Atl.  105. 

A  court  cannot  itself  establish  a  rate.  Pacific  Gas  &  E.  Co.  v. 
San  Francisco  (1914)  211  Fed.  202. 

In  Madison  v.  Madison  Gas  &  B.  Co.  (1906)  129  Wis.  249,  2^, 

8  L.BA.(N.S.)  529,  116  Am.  St.  Bep.  944,  108  N.  W.  65,  9  Ann. 
P.U.R.1918B. 
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Cas.  819,  it  is  fiaid:  '^In  the  very  nature  of  the  right  to  regulate 
these  matters  between  the  public  and  those  engaged  in  performing 
the  serrice,  it  must  follow  that  courts  cannot  prescribe  a  schedule 
of  rates  and  charges  as  the  prescribed  quantum  of  compensation 
which  is  to  be  awarded  for  future  services,  because  it  is  the  legis- 
lative prerogative  to  make  and  prescribe  the  rules  which  shall  regu- 
late the  relations  between  persons  and  their  acts  as  they  arise  in 
the  affairs  of  life.  When,  however,  such  rules  have  heea  enacted 
as  law,  then  the  judiciary  is  vested  with  the  authority  to  construe 
and  apply  them  to  the  affairs  they  were  intended  to  regulate  and 
c(mtroL  These  two  fimctions  are  recognized  aa  distinct  and  separata 
in  the  fundamental  organi2ation  of  our  government,  and  the  pre- 
rogatives  and  powers  of  the  one  department  of  government  are  not 
to  be  encroached  upon  or  curtailed.  ...  No  doubt  the  court 
can  ascertain,  within  its  judicial  function  and  whenever  the  ques- 
tion is  necessarily  involved  in  any  controversy  to  which  the  gas  com- 
pany is  a  party,  what  is  a  reasonable  diarge  for  gas  furnished. 
This,  however,  as  already  shown,  is  the  extent  to  which  the  court 
can  go.  Whatever  might  be  determined  to  be  a  reasonable  charge, 
under  the  facts  and  circumstances  adduced  in  such  an  inquiry, 
cannot  be  enforced  as  a  fixed  charge  for  the  service  for  any  pur- 
pose other  than  to  determine  the  particular  controversy  between 
the  parties  and  tiieir  privies.  If  it  were  attempted  to  enforce  it 
as  a  prescribed  future  charge  it  would,  in  an  indirect  way,  usurp 
the  legislative  prerogative  of  prescribing  by  rule  the  compensation 
for  a  future  public  service.^* 

In  Montana,  W.  &  S.  R.  Co.  v.  Morley  (1912)  5  Mont.  B.  C. 
65,  87,  it  is  said:  "It  is,  however,  not  for  the  courts  to  assume 
to  prescribe  rates.  Their  duty  is  generally  ended  when,  after  care- 
ful consideration  of  the  facts  of  the  particular  case  before  them, 
and  after  weighing  the  interests  of  the  public  and  of  the  owners 
of  the  railroad,  determination  is  made  whether  the  administrative 
authority  has  exceeded  its  constitutional  power  in  making  an  order 
which,  in  practical  application,  deprives  the  owners  of  their  prop- 
erty without  just  compensation.  No  given  per  cent  can  be  fixed 
by  the  court  as  a  rate  to  which  ttie  carrier  is  entitled  as  a  matter 
of  right.  ...  It  may  use  percentages  to  illustrate,  but  not  as 
fixed  measures.** 

But  it  has  been  held  that  the  court  may,  where  the  complainant 
has  been  granted  a  preliminary  injunction  against  alleged  confisca^ 
tory  rates,  fix  maximum  rates  during  the  pendency  of  the  litigation. 
Re  Arkansas  R.  Rates  (1909)  168  Fed.  720. 

It  has  been  held  that  the  court  has  no  power  to  diminish  the 
measure  of  what  is  just  compensation.  Spring  Valley  Water  Co. 
v.  San  Francisco  (1908)  165  Fed.  667. 

But  it  has  been  said  that  the  court  has  power^  in  proper  caaes^ 
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to  order  in  its  decree  &e  performance  of  orders  of  a  Ballroad  Com<^ 
mission  which  it  has  foimd  not  to  be  unlawful.  Detroit  ft  M.  B. 
Co.  v.  Michigan  B.  Commission  (1913)  178  Mich.  250,  144  N.  W. 
689. 

II.  Whether  action  of  rate-nuOelng  hod^  ie  eonoUt^ve* 

In  an  early  leading  case  the  Supredne  Court  said:  What  is  a 
reasonable  rate  is  a  legislative  question,  and  not  a  judicial  one. 
"In  countries  where  the  common  law  prevails,  it  has  been  custom- 
ary from  time  immemorial  for  the  legislature  to  declare  what  shall 
be  a  reasonable  c(»npenfiation  under  such  circumstances,  or,  perhq)0 
more  properly  speaking,  to  fix  a  maximum  beycmd  which  any  .charge 
made  would  be  unreasonable.  Undoubtedly,  in  mere  private  con- 
tracts, relating  to  matters  in  which  the  public  has  no  interest,  what 
is  reasonable  must  be  ascertained  judicially.  But  this  is  because 
the  legislature  has  no  control  over  such  a  contract.  So,  too,  in 
matters  which  do  affect  the  public  interest,  and  as  to  which  legis- 
lative control  may  be  exercised,  if  there  arc  no  statutory  regulations 
upon  the  subject,  the  courts  must  determine  what  is  reasonable. 
The  controlling  fact  is  the  power  to  regulate  at  all.  If  that  exists, 
the  right  to  establish  tiiie  maximum  of  charge,  as  one  of  the  means 
of  regulation,  is  implied.  In  fact,  the  common-law  rule,  which 
requires  the  charge  to  be  reasonable,  is  itself  a  r^ulation  as  to 
price.  Without  it  the  owner  could  make  his  rates  at  will,  and 
compel  the  public  to  yield  to  his  terms,  or  forego  the  use."  Munn 
V.  IlHnow  (1877)  94  U.  S.  113,  133,  24  L.  ed.  77,  86. 

In  Brooklyn  Union  Gas  Co.  v.  New  York  (1906)  50  Misc.  450, 
458,  100  N.  Y.  Suppw  570,  it  was  said:  "The  determination  of 
the  reasonable  rate  being,  therefore,  legislative  in  character,  if 
the  legislature  has  acted,  its  determination  is  final  and  conclusive, 
to  the  same  extent  as  any  other  legislative  act,  so  bng  as  no  con- 
stitutional principle  is  violated.  The  Munn  Case  was  decided  in 
1876.  For  some  years  after  that,  the  struggle  continued  against 
the  principle  of  governmental  control  of  public  utilities  when  con- 
trolled by  individuals,  and  not  by  corporations  existing  under  legis- 
lative sanction.  The  principle  asserted  in  that  case  was,  however, 
firmly  adhered  to,  and  is  irrevocably  established.  The  first  sugges- 
tion that  the  legislative  determination  was  not  in  all  cases  con- 
clusive appeared  in  1885  in  the  Eailroad  Commission  Cases,  116 
U.  S.  307,  331,  29  L.  ed.  636,  644,  6  Sup.  Ct  Bep.  344,  388,  1191. 
The  court  there  say:  *From  what  has  thus  been  said  it  is  not 
to  be  inferred  that  the  power  of  limitation  or  regulation  is  without 
fimit.  The  power  to  regulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  ihe  equivalent  of  confiscation.  Under  pretense  of  regu- 
lating fares  and  freights  the  statute  cannot  require  a  railroad  eorpo- 
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ration  to  cany  persons  ot  property  withont  reward;  neither  can 
it  do  that  which  in  law  amounts  to  a  taking  of  private  property 
for  public  use  without  just  compensation  or  without  process  of  law/ 
In  1S90  the  question  was  again  presented  in  an  action  brought 
to  enjoin  the  enforcement  of  an  act  of  the  legislature  of  tiie  state 
of  Minnesota,  fixing  the  rate  of  charges  for  carrying  milk.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Minnesota,  134  XJ.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Bep.  209,  10  Sup.  Ct.  Rep.  462,  Y02.  This 
review  was  sought  at  the  suit  of  the  common  carrier.  This  was 
followed  by  Reagan  v.  Farmers'  Loan  &  T.  Co.  (1894)  154  IT.  S. 
362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Bep. 
1047;  Smyth  v.  Ames  (1898)  169  U.  S.  466,  42  L.  ed.  819,  18 
Sup.  Ct.  Rep.  418 ;  San  Diego  Land  &  Town  Co.  v.  National  City 
(1899)  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804; 
Cotting  V.  Kansas  City  Stockyards  Co.  (Cotting  v.  Oodard)  (1901) 
183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Stanislaus  County 
V.  San  Joaquin  &  K.  River  Canal  &  Irrig.  Co.  (1904)  192  U.  S. 
201,  48  L.  ed.  406,  24  Sup.  Ot.  Rep.  241.  From  these  decisions 
this  principle  is  evolved.  The  fixing  of  a  tariff  of  charges  is  pri- 
marily a  legislative  or  administrative,  rather  than  a  judicial,  func- 
tion. But  the  courts  have  the  duty  to  inquire  whether  a  body  of 
rates  prescribed  by  the  legislature  is  so  imjust  and  unreasonable  as 
to  work  a  practical  destruction  to  rights  of  property  at  the  suit 
of  those  whose  property  rights  are  affected.  If  it  is  found  so  to 
be,  if,  for  instance,  the  effect  is  to  compel  the  public  utility  com- 
pany to  transact  its  business  at  a  loss,  so  that  its  capital  is  impaired 
and  its  investment  destroyed,  in  whole  or  in  part,  then  it  is  being 
deprived  of  its  property  without  due  process  of  law,  and  its  consti- 
tutional rights  are  infringed.  The  courts  will  interfere  against 
such  legislative  confiscation  because  it  is  Unconstitutional.^' 

For  cases  in  which  ttie  question  whether  a  rate  is  confiscatory  is 
considered,  see  note  to  Bellamy  v.  Missouri  &  N.  A.  R.  Co.  L.R.A. 
191 5 A,  5,  on  *Tletums  to  which  public  service  corporations  are 
entitled.** 

It  was  contended  in  an  early  Federal  case  that  the  courts  may 
not  inquire  whether  it  be  reasonable  or  not;  that  the  power  of  the 
state  is  absolute,  and  without  limit;  that  when  it  is  once  determined 
that  the  state  has  acted  in  accordance  with  the  form  of  law,  all 
inquiry  in  the  courts  is  at  an  end.  But  Brewer,  J.,  in  answer  there- 
to, said:  That  the  mere  fact  that  the  legislature  has  pursued  the 
forms  of  law  in  prescribing  a  schedule  of  rates  does  not  prevent 
inquiry  by  the  courts ;  and  the  question  is  open,  and  must  be  decided 
in  each  case,  whether  the  rates  prescribed  are  within  the  limits  of 
legislative  power,  or  mere  proceedings  which  in  the  end,  if  not 
restrained,  will  work  a  confiscation  of  the  property  of  complainant. 
P.U.R.1918B.  8 
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Chicago,  N.  W.  B.  Co.  ▼.  Dey  (1888)  1  t-RA.  744,  2  Inters.  Com. 
Kep.  325,  35  Fed.  866. 

And  in  Spring  Valley  Waterworks  v.  San  Francisco  (1890)  82 
Cal.  286,  306,  6  L.R.A.  766,  16  Am.  St.  Sep.  116,  22  Pac.  910,  it 
was  said :  "When  the  Constitution  provides  for  the  fixing  of  rates  or 
compensation,  it  means  reasonable  rates  and  just  compensation.  To 
fix  such  rates  and  compensation  is  the  duty  and  within  the  jurisdic- 
tion of  the  board.  To  fix  rates  not  reasonable  or  compensation  not 
just  is  a  plain  violation  of  its  duty.  But  the  courts  cannot,  after 
the  board  has  fully  and  fairly  investigated  and  acted,  by  fixing  what 
it  believes  to  be  reasonable  rates,  step  in  and  say  its  action  shall  be 
set  aside  and  nullified  because  the  courts,  upon  a  similar  investiga- 
tion, have  come  to  a  different  conclusion  as  to  the  reasonableness  of 
the  rates  fixed.  There  must  be  actual  fraud  in  fixing  the  rates,  or 
they  must  be  so  palpably  and  grossly  unreasonable  and  unjust  as  to 
amount  to  the  same  thing.^* 

But  in  Spring  Valley  Water  Co.  v.  San  Francisco  (1908)  165  Fed. 
667,  680,  it  was  said:  "Under  the  former  rule  that  a  rate-fixing 
ordinance,  in  the  absence  of  fraud,  was  conclusively  presumed  to  be 
just  and  reasonable,  it  was  possible,  under  the  guise  of  regulation,  to 
reduce  the  earnings  of  property  devoted  to  public  service  to  the 
vanishing  point,  and  thus  set  at  naught  the  constitutional  guaranty 
against  taking  property  for  public  use  without  just  compensation. 
The  present  rule  gives  to  every  person  owning  such  property  who  is 
aggrieved  by  such  an  ordinance  his  day  in  court;  neither  his  plant, 
nor  any  portion  of  its  just  and  reasonable  earnings,  can  be  taken 
without  due  process  of  law.'* 

It  is  now  well  settled  that  the  power  of  the  legislature  in  respect 
to  the  regulation  of  public  service  corporations  being  limited  by  the 
Constitution,  the  question  whether  it  or  any  agency  to  which  it 
has  delegated  its  powers  has  infringed  any  of  the  provisions  of  tho 
Constitution  is  necessarily  one  for  the  courts.  While  rate  making 
is  a  legislative  function,  rate  judging, — determining  whether  or  not 
rates  are  confis^catory, — is  a  judicial  function.  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  (1913)  230  TJ.  S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Cas.  1916A,  18. 

The  rate-making  power  is  a  legislative  power,  and  necessarily  im- 
plies a  range  of  legislative  discretion.  The  Supreme  Court  does  not 
sit  in  revision  of,  nor  does  it  substitute  its  judgment  for,  that  of 
the  le^slature  or  of  the  Commission  as  to  matters  within  the  province 
of  either.  The  question  in  the  Minnesota  Case,  the  court  said,  was 
whether  the  state  had  overstepped  the  constitutional  limits  by  mak- 
ing confiscatory  rates.    Ibid. 

The  rates  established  must  be  reasonable  and  fair  to  the  carriers, 
as  well  as  the  public    The  state  may  not  make  rates  so  as  to  con- 
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fcjcate  the  carrier^s  property;  nor  can  the  carrier  make  rates  which 
are  oppressive  to  those  who  by  necessity  are  compelled  to  employ 
its  services.  Whether  they  are  so  or  not  is  a  question  for  judicial 
investigation  and  determination.  Be  Arkansas  Bate  Gases  (1911) 
187  Fed.  290. 

It  was  early  held  that  there  is  a  remedy  in  the  courts  for  relief 
against  legislation  establishing  a  tariff  of  rates  which  is  so  unreason- 
able as  practically  to  destroy  the  value  of  property  of  companies 
engaged  in  the  carrying  business,  and  especially  may  the  courts  of 
the  United  States  treat  such  a  question  as  a  judicial  one,  and  hold 
such  acts  of  legislation  to  be  in  conflict  with  the  Constitution  of  the 
United  States,  as  depriving  the  companies  of  their  property  without 
due  process  of  law,  and  as  depriving  them  of  the  equal  protection 
of  the  laws.  St.  Louis  &  S.  F.  B.  Co.  v.  Gill  (1895)  156  U.  S.  649, 
39  L.  ed.  567,  15  Sup.  Ct.  Bep.  484. 

The  matter  of  fixing  the  rates  of  carriage  by  a  public  carrier  is 
not  a  matter  so  wholly  within  the  power  of  the  legislative  depart- 
ment of  the  government  as  to  be  beyond  the  examination  of  the 
courts.  Beagan  v.  Farmers'  Loan  &  T.  Co.  (1894)  154  U.  S.  362, 
399,  38  L.  ed.  1014,  1024,  4  Inters.  Com.  Bep.  560,  14  Sup.  Ct. 
Bep.  1047.  The  court  said  that  the  previous  decisions  of  the  court 
"all  support  the  proposition  that,  while  it  is  not  the  province  of 
the  courts  to  enter  upon  the  merely  administrative  duty  of  framing 
a  tariff  of  rates  for  carriage,  it  is  within  the  scope  of  judicial  power 
and  a  part  of  judicial  duty  to  restrain  anything  which,  in  the  form 
of  a  regulation  of  rates,  operates  to  deny  to  the  owners  of  property 
invested  in  the  business  of  transportation  that  equal  protection  which 
is  the  constitutional  right  of  all  owners  of  other  property.  There 
is  nothing  new  or  strange  in  this.  It  has  always  been  a  part  of  the 
judicial  function  to  determine  whether  the  act  of  one  party  (whether 
the  party  be  a  single  individual,  an  organized  body,  or  the  public 
as  a  whole)  operates  to  devest  the  other  party  of  any  rights  of  per- 
son or  property.'^  In  this  case  Brewer,  J.,  also  said:  "It 
appears  from  the  bill  that,  in  pursuance  of  the  powers  givai 
to  it  by  this  act,  the  state  Commission  has  made  a  body  of  rates  for 
fares  and  freights.  This  body  of  rates,  as  a  whole,  is  challenged  by 
the  plaintiff  as  unreasonable,  unjust,  and  working  a  destruction  of 
its  rights  of  property.  The  defendant  denies  the  power  of  the  court 
to  entertain  an  inquiry  into  that  matter,  insisting  that  the  fixing 
of  rates  for  carriage  by  a  public  carrier  is  a  matter  wholly  within 
the  power  of  the  legislative  department  of  the  government  and  be- 
yond examination  by  the  courts.  It  is  doubtless  true,  as  a  general 
proposition,  that  the  formation  of  a  tariff  of  charges  for  the  transpor- 
tation by  a  common  carrier  of  persons  or  property  is  a  legislative 
or  administrative,  rather  than  a  judicial  function.  Yet  it  has 
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always  been  recognized  that^  if  a  carrier  attempted  to  charge  a 
shipper  an  unreasonable  sum,  the  courts  had  jurisdictHm  to  inquire 
into  that  matter,  and  to  award  to  the  shipper  any  amount  exacted 
from  him  in  excess  of  a  reasonable  rate;  and  also,  in  a  reverse  case^ 
to  render  judgment  in  favor  of  the  carrier  for  the  amount  found 
to  be  a  reasonable  charge.  The  province  of  the  courts  is  not  changed, 
nor  the  limit  of  judicial  inquiry  altered,  because  the  legislature, 
instead  of  the  carrier,  prescribed  the  rates.  The  courts  are  not 
authorized  to  revise  or  change  the  body  of  rates  imposed  by  a  legis- 
lature or  a  commission;  they  do  not  determine  whether  one  rate  is 
preferable  to  another,  or  what  under  all  circumstances  would  be 
fair  and  reasonable  as  between  the  carriers  and  the  shippers;  they 
do  not  engage  in  any  mere  administrative  work;  but  still  there  can 
be  no  doubt  of  their  power  and  duty  to  inquire  whether  a, body  of 
rates  prescribed  by  a  legislature  or  a  commission  is  imjust  and  un- 
reasonable, and  such  as  to  work  a  practical  destructicm  to  rights  of 
property,  and,  if  found  so  to  be,  to  restrain  its  operation.*' 

To  the  same  effect,  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  supra. 

The  right  of  ownership  of  railway  property,  like  other  property 
rights,  finds  protection  in  constitutional  guaranties,  and  therefore, 
wherever  the  power  of  regulation  is  exerted  in  such  an  arbitrary 
and  unreasonable  way  as  to  cause  it  to  be  in  effect  not  a  regulation, 
but  an  infringement  upon  the  right  of  ownership,  such  an  exertion 
of  power  is  void  because  repugnant  to  the  due  process  and  equal 
protection  clauses  of  the  14th  Amendment.  Atlantic  Coast  Line  R. 
Co.  V.  North  Carolina  Corp.  Commission  (1907)  206  U.  S.  1,  51 
L.  ed.  933,  27  Sup.  Ct.  Rep.  685,  11  Ann.  Cas.  398. 

When  it  is  alleged  that  a  state  enactment  invades  or  destroys 
rights  secured  by  the  Constitution  of  the  United  States,  a  judicial 
question  arises;  and' the  courts,  Federal  and  state,  must  meet  the 
issue,  taking  care  always  not  to  intrendi  upon  the  authority  belong- 
ing to  a  different  department,  nor  to  disregard  a  statute  unless  it 
be  unmistakably  repugnant  to  the  fundamental  law.  San  Diego 
Land  &  Town  Co.  v.  National  City  (1899)  174  U.  S.  739,  43  L.  ed. 
1154,  19  Sup.  Ct.  Rep.  804. 

In  San  Diego  Land  &  Town  Co.  v.  National  City  (1896)  74  Fed. 
79,  83,  Ross,  J.,  said :  "It  is  obvious,  I  think,  that  it  must  be  held 
either  that  the  right  of  judicial  interference  exists  only  when  the 
schedule  of  rates  established  will  fail  to  secure  the  owners  of  the 
property  some  compensation  or  income  from  their  investment  (how- 
ever small),  or  else  that  the  court  must  adjudicate,  when  properly 
called  upon  to  do  so,  whether  the  rates  established  by  the  municipal 
authorities  are  so  manifestly  imreasonable  as  to  amount  to  the 
taking  of  property  for  public  use  without  just  compensation.  Un- 
doubtedly, every  intendment  is  in  favor  of  the  rates  as  established 
by  the  municipal  authorities.  But  as  it  is  firmly  established  that 
P.U.R.1918B. 
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H 16  within  the  scope  of  judicial  power  and  a  part  of  judicial  duty,  to 
inquire  whether  rates  so  established  operate  to  deprive  the  owner 
of  his  property  without  just  compensation,  it  seems  to  me  that  it 
logically  follows  that,  if  the  court  finds  from  the  evidence  produced 
that  they  are  manifestly  unreasonable,  it  is  its  duty  so  to  adjudge, 
and  to  annul  tiiem ;  for  it  is  plain  that  if  they  are  manifestly  unrea- 
sonable they  cannot  be  just/' 

For  power  of  Federal  courts  to  declare  rate  statute  xmconstitu- 
tional,  see  Southern  E.  Co.  v.  McN^eill  (1907)  155  Fed.  756. 
.  If  the  rates  fixed  are  so  palpably  unreasonable  and  unjust  as 
to  amount  to  the  taking  of  property  without  just  compensation,  the 
court  may  afford  redress.  San  Diego  Water  Co.  v.  San  Diego  (1897) 
118  Cal.  556,  38  L.E.A.  460,  62  Am.  St.  Rep.  261,  50  Pac.  633. 

It  was  said  by  the  Supreme  Court  in  the  case  of  Smyth  v.  Ames 
(1898)  169  TJ.  S.  466,  527,  42  L.  ed.  819,  842,  18  Sup.  Ct.  Eep. 
418,  that  while  rates  for  the  transportation  of  persons  and  property 
within  the  limits  of  a  state  are  primarily  for  its  determination,  the 
question  whether  they  are  so  unreasonably  low  as  to  deprive  the 
carrier  of  its  property  without  such  compensation  as  ihe  Constitu- 
tion secures,  and  therefore  without  due  process  of  law,  cannot  be 
so  conclusively  determined  by  the  legislature  of  the  state  or  by  regu- 
lations adopted  under  its  authority,  that  the  matter  may  not  become 
the  subject  of  judicial  inquiry. 

The  court  also  said:  ^^The  idea  that  any  legislature,  state  or 
Federal,  can  conclusively  determine  for  the  people  and  for  the  courts 
that  what  it  enacts  in  the  form  of  law,  or  what  it  authorizes  its 
agents  to  do,  is  consistent  with  the  fundamental  law,  is  in  opposi- 
tion to  the  theory  of  our  institutions.  The  duty  rests  upon  all 
courts,  Federal  and  state,  when  their  jurisdiction  is  properly  invoked, 
to  see  to  it  that  no  right  secured  by  the  supreme  law  of  the  land 
is  impaired  or  destroyed  by  legislation.  This  function  and  duty  of 
the  judiciary  distinguishes  the  American  system  from  all  other 
systems  of  government.  The  perpetuity  of  our  institutions  and  the 
liberty  which  is  enjoyed  under  them  depend,  in  no  small  degree, 
upon  the  power  given  the  judiciary  to  declare  null  and  void  all 
legislation  that  is  clearly  repugnant  to  the  supreme  law  of  the  land.^' 

*lt  may  be  observed,^'  declared  the  court,  "that  the  grant  to  the 
legislature  in  the  Constitution  of  Nebraska,  of  the  power  to  establish 
maximum  rates  for  the  transportation  of  passengers  and  freight  on 
railroads  in  that  state,  has  reference  to  ^reasonable'  maximum  rates. 
These  words  strongly  imply  that  it  was  not  intended  to  give  a  power 
to  fix  maximmn  rates  without  regard  to  their  reaflcmableness.  Be 
this  as  it  may,  it  cannot  be  admitted  that  the  power  granted  may 
be  exerted  in  derogation  of  rights  secured  by  the  Constitution  of  the 
United  States,  or  that  the  judiciary  may  not,  when  its  jurisdiction 
is  properlv  invoked,  protect  those  rights.'' 
P.U.R.191SB. 
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The  question  of  whether  rates  fixed  are  confiscatory  or  within 
constitutional  limitations  is  a  judicial  question.  Frank  A.  Graham 
Ice  Co.  T.  Chicago,  M.  &  St.  P.  B.  Co.  (1913)  153  Wis.  145,  140 
N.  W.  1097. 

In  Spring  Valley  Waterworks  v.  San  Francisco  (1903)  124  Fed. 
574,  589,  it  is  said :  "In  nearly  all  of  these  cases  two  questions  are 
presented  to  the  court  for  consideration:  First,  has  the  state  or 
local  authority,  in  fixing  rates,  acted  arbitrarily,  without  investiga- 
tion, and  without  the  exercise  of  judgment  or  discretion,  as  required 
by  law,  thereby  depriving  the  complainant  of  property  without  due 
process  of  law  ?  Second,  are  the  rates  as  fixed  so  low  as  to  amount 
to  the  taking  of  property  without  just  compensation  ?  In  discussing 
these  two  questions,  the  facts  of  the  particular  case  are  often  of 
such  a  character  that  both  questions  are  answered  in  one  general  line 
of  argument  by  which  the  court  reaches  a  conclusion  that  the  com- 
plainant has  or  has  not  been  deprived  of  property  without  due  process 
of  law,  and  that  property  was  or  has  not  been  taken  without  just 
compensation.^' 

It  has  been  said  that  whether  a  rate  ordinance  infringes  the  Con* 
stitution  is  a  question  to  be  determined  by  the  court  upon  an  original 
independent  investigation,  and  not  by  an  examination  of  proceedings 
before  the  Board  to  ascertain  what  evidence  it  received  and  acted 
upon,  and  whether  such  evidence  was  suflScient  to  justify  the  con- 
clusion reached.    Ibid. 

The  question  whether  a  public  service  corporation  has  been  de- 
prived of  property  without  due  process  of  law  is  manifestly  judicial. 
Changing  or  lowering  rates  of  public  service  corporations  so  as 
to  injure  the  company  in  its  property  rights  deprives  it  of  property 
without  due  process  of  law,  and  justifies  the  interposition  of  the 
courts  to  inquire  into  the  reasonableness  of  rates.  Clyde  v.  Bich- 
mond  &  D.  R.  Co.  (1893)  57  Fed.  436. 

Where  Commission  rates  are  made  conclusively  reasonable  by  law, 
and  where,  in  a  proceeding  for  a  mandamus  under  the  statute,  there 
is  no  fact  to  traverse  except  the  violation  of  the  law  in  not  comply- 
ing with  the  recommendation  of  the  Commission,  such  act  has  been 
held  to  deprive  the  company  of  its  property  without  due  process  of 
law,  without  depriving  it  of  its  right  without  judicial  investigation. 

Where  by  statutes  the  rates  established  by  a  Bailroad  Commis- 
sion are  not  simply  advisory  nor  merely  prima  facie,  equal  and  rea- 
sonable charges,  and  the  law  neither  contemplates  nor  allows  any 
issue  to  be  made  or  inquiry  to  be  had  as  to  their  equality  or  reason- 
ableness, in  fact,  and  where,  under  the  statute,  the  rates  published 
by  the  Commission  are  the  only  ones  that  are  lawful  and  therefore, 
in  the  contemplation  of  the  law,  the  only  ones  that  are  equal  and 
reasonable,  and  where,  in  a  proceeding  for  a  mandamus  under  the 
P.U.R.1918B. 
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statnte,  there  is  no  fact  to  traverse  except  the  violation  of  the  law  in 
not  complying  with  the  recommendations  of  the  Commission,  the  act 
deprives  tiie  company  of  its  property  without  due  process  of  law 
by  depriving  it  of  its  right  to  a  judicial  investigation.  Chicago,  M. 
&  St.  P.  E.  Co.  V.  Minnesota  (1890)  134  U.  S.  418,  33  L.  ed.  970, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702.  The  court 
said  that  no  hearing  was  provided  for ;  no  summons  to  the  company 
before  the  Commission  had  found  what  it  was  to  find  and  declared 
what  it  was  to  declare ;  no  opportunity  provided  for  the  company  to 
introduce  witnesses  before  tiie  Commission;  in  fact  nothing  which 
had  the  semblance  of  due  process  of  law.  Justices  Bradley,  Gray, 
and  Lamar,  dissented  from  this  opinion  on  the  ground  that  the 
question  of  reasonableness  of  rates  was  (me  for  the  legislature,  and 
not  for  the  courts.  They  said  that  the  decision  practically  overruled 
Munn  V.  Illinois  (1877)  94  XJ.  S.  113,  24  L.  ed.  77. 

Such  a  statute  would  be  repugnant  to  the  Constitution  of  the 
United  States,  since  reasonableness  of  rates  fixed  by  the  Commission 
is  a  question  for  judicial  investigation  appertaining  to  courts  of 
justice. 

But  where  a  statute  (Ga.  Laws  1879)  provided  that  the  schedule 
of  rates  fixed  by  the  Commission  should  be  deemed  *^sufficient  evi- 
dence*' that  the  rates  are  just  and  reasonable,  and  the  Code  (§  3748) 
defines  "suflBcient  evidence*'  to  mean  "that  which  is  satisfactory  for 
the  purpose,'*  it  was  held  that  suits  for  the  collection  of  penalties 
could  not  be  enjoined  on  the  theory  that  the  statutes  denied  the  com- 
pany its  constitutional  right  to  offer  evidence  as  to  the  reasonableness 
of  rates,  since  it  did  not  appear  that  the  state  court  would  necessarily 
hold  that  "sufficient  evidence"  means  conclusive  evidence.  Rich- 
mond &  i).  R.  Co.  V.  Trammel  '(1892)  53  Fed.  196,  distinguishing 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota  (1890)  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 

Under  the  California  Constitution  and  statutes,  no  court  other 
than  the  supreme  court,  and  the  supreme  court  only  to  the  extent 
specified  in  the  statute,  has  power  to  review,  reverse,  correct,  or 
annul  any  order  or  decision  of  the  Railroad  Commission  of  that 
state.  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman  (1913)  166  Cal. 
640,  50  L.R.A.(N.S.)  652, 137  Pac.  1119,  Ann.  Cas.  1915C,  822. 

r//.  Whether  reammahlenem  is  a  question  far  the  rate-mahing  bodies 

or  for  the  courts. 

From  the  cases  cited  in  the  last  subdivision  of  the  note,  it  is 
apparent  that  whether  the  court  may  inquire  into  the  constitu- 
tionality of  any  act  of  the  rate-making  body  would  not  now  be 
open  to  question.  There  appears  to  be  a  lack  of  harmony,  however, 
among  the  decisions  as  to  how  far  the  courts  may  inquire  into  thd 
P.U.R.1918B. 
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reasonableness  of  rates.  Some  of  the  apparent  conflict  may  be 
aecoimted  for  by  the  nature  of  the  inquiry  before  the  court;  that  is 
to  say,  whettier  the  rates  in  dispute  were  fixed  by  the  legislature 
or  by  some  subordinate  body  empowered  to  fix  "reasonable'^  rates. 
The  true  rule  would  seem  to  be  tiiat  the  question  of  reasonableness 
is  for  the  legislature;  so  that  when  the  legislature  passes  a  rate  stat* 
ute,  the  courts  have  no  right  to  say  whether  this  is  reasonable  or 
unreasonable,  but  have  power  to  inquire  only  into  the  question 
whether  the  rates  fixed  by  the  legislative  act  are  confiscatory.  On 
the  other  hand,  where  the  legislature  has  delegated  the  rate-making 
power  to  a  public  service  commission,  and  has  limited  its  power 
to  the  fixing  of  "reasonable  rates,"  the  courts  undoubtedly  have  the 
power  to  pass  upon  the  question  of  whether  the  commission  has 
acted  within  its  authority,  and  this  necessarily  involves  an  inquiry 
as  to  whether  the  rates  fixed  by  it  are  reasonable  as  distinguished 
from  confiscatory.  Therefore  the  courts  would  seem  to  have  the 
power  to  pass  upon  the  reasonableness  of  rates  fixed  by  Commissions, 
under  statutes  directing  them  to  fix  reasonable  rates.  The  cases, 
however,  may  not  all  be  harmonized  on  this  theory. 

In  San  Diego  Land  &  Town  Co.  v.  National  City  (1899)  174  U. 
S.  739,  754,  43  L.  ed.  1154, 1160, 19  Sup.  Ct.  Rep.  804,  the  Supreme 
Court  said :  "The  judiciary  ought  not  to  interfere  with  the  collection 
of  rates  established  under  legislative  sanction,  unless  they  are  so 
plainly  and  palpably  unreasonable  as  to  make  their  enforcement 
equivalent  to  the  taking  of  property  for  public  use  without  such  com- 
pensation as  under  all  the  circumstances  is  just  both  to  the  owner  and 
to  the  public;  that  is,  judicial  interference  should  never  occur  un- 
less the  case  presents,  clearly  and  beyond  all  doubt,  such  a  flagrant 
attack  upon  the  rights  of  property  under  the  guise  of  regulations  as 
to  compel  the  court  to  say  that  the  rates  prescribed  will  necessarily 
have  the  eflfect  to  deny  just  compensation  for  private  property  taken 
for  the  public  use/* 

To  the  same  effect,  Pannell  v.  Louisville  Tobacco  Warehouse  Co. 
(1902)  113  Ky.  630,  68  S.  W.  662. 

Under  a  constitutional  provision  that  "the  power  and  authority 
of  regulating  railroad  freights  and  passenger  tariffs,  preventing 
imjust  discriminations,  and  requiring  reasonable  wid  just  rates  of 
freight  and  passenger  tariffs,  are  hereby  conferred  on  the  general 
assembly,  whose  duty  it  shall  be  to  pass  laws  to  regulate  freight  and 
passenger  tariffs,  to  prohibit  unjust  discrimination,  and  to  prohibit 
said  roads  from  charging  other  than  just  and  reasonable  rates,''  the 
reasonableness  of  rates  is  a  legislative  question.  TiUey  v.  Savannah, 
E.  &  W.  R.  Co.  (1881)  4  Woods,  427,  441,  6  Fed.  641. 

The  judiciary  ought  not  to  interfere  with  rates  established  imder 
legislative  sanction,  where  the  legislature  has  the  right  to  act,  unless 
P.U.R.1918B. 


Digitized  by 


Google 


AKNOTATfOK.  41 

ftey  are  plainly  and  palpably  bo  xmreasonable  as  to  znake  theijf 
enforcement  equivalent  to  depriving  the  complainant  of  reason- 
able returns  on  its  investment;  but  judicial  interference  is  proper 
when  the  case  shows  an  attack  upon  the  rights  of  property,  uni^er 
the  guise  of  regulating,  which  will  make  the  plaintiffs  property 
valueless  in  his  hands  by  annulling  or  making  inoperative  existing 
contracts.    Palatka  Waterworks  v.  Palatka  (ia03)  127  Fed.  161. 

In  Detroit  &  M.  B.  Co.  v.  Michigan  B.  Commission  (1913)  203 
Fed.  864,  870,  it  is  said :  "The  problem  whether  a  rate  or  a  return 
is  reasonable  is  a  problem  with  a  double  aspect,  legislative  and  ju- 
dicial. From  the  legislative  standpoint,  that  rate  or  return  is  rea- 
sonable which  is  not  unfair  to  the  shipper  and  at  the  same  time  is 
large  enough  to  meet  the  demands  of  legislative  policy  in  promoting 
and  encouraging  railroad  investments.  The  legislature,  or  the  leg- 
islating administrative  board,  takes  into  account  the  risk  involved, 
the  community  service  reniiered,  past  or  prospective  unprofitable 
periods,  and  all  other  elements  tending  to  determine  what  a  wise 
policy  may  be,  and  it  may  well  fix  a  rate  contemplating  a  return 
much  beyond  the  legal  rate  of  interest  upon  the  money  invested; 
in  other  words,  from  this  point  of  view,  a  very  liberal  return  may  be 
^reasonable/  On  the  other  hand,  it  cannot  be  judicially  said  that 
a  rate  is  imreasonable  unless  it  yields  less  than  that  minimum  return 
which  the  invested  capital  has  a  right  to  demand ;  in  other  words,  ^ 
that  increment  which  is  so  inherently  incidental  to  the  investment 
that  destroying  the  increment  is  a  confiscation  of  the  property.  Only 
then,  from  the  standpoint  of  a  court,  does  a  rate  become  ^imreason- 
able;*  and,  finding  this  word  ^unreasonable'  used  in  this  statute  with 
reference  to  the  action  of  courts,  which  can  have  no  other  viewpoint, 
the  word  must  receive  this  construction.^' 

In  Cedar  Eapids  Water  Co.  v.  Cedar  Eapids  (1902)  118  Iowa,  234, 
263,  91  N.  W.  1081,  the  court,  in  discussing  the  reasonableness  of 
water  rates,  said :  ^%e  think  the  decisions  have  already  gone  to  the 
verge  of  safety  in  nullifying  legislative  acts  of  this  character;  and  to 
go  farther,  and  say  that  the  courts  will  not  only  preserve  property 
from  confiscation  and  destruction  by  legislative  power,  but  will  also 
assure  to  its  owners  a  definite  and  fixed  rate  of  profit  upon^  their  in- 
Testment,  would  be  an  act  of  judicial  usurpation.'' 

The  same  rule  has  been  applied  to  municipal  ordinances,  ^md  it. 
has  been  held  that  such  an  ordinance,  being  presumed  reasonable, 
will  not  be  declared  otherwise  unless  it  fixes  rates  so  low  as  to  be 
confiscatory.  Cedar  Bapids  Gaslight  Co.  v.  Cedar  Bapids  (1909) 
144  Iowa,  426,  48  L.ILA.(N.S.)  1025,  138  Am.  St.  Bep.  299,  120 
N.  W-  966. 

Where  a  municipal  ordinance  is  attacked  as  unconstitutional 
because  of  alleged  unreascinableness  of  rates  fixed  therein,  the  con- 
troversy is  a  constitutional  Question,  and  not  an  ordinary  issue  of 
P.U.R.1918B. 
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fact^  even  though  the  reasonableness  of  such  rates,  in  the  operation 
and  effect  of  the  ordinance,  cannot  be  decided  from  an  inspection 
of  the  ordinance  itself,  but  requires  for  its  decision  the  determina- 
tion and  application  of  extrinsic  facts.  Capital  City  Gas  Co.  t. 
Des  Moines  (1896)  72  Fed.  818. 

And  it  has  been  said  that  a  court  will  not  interfere  with  a  rate 
fixed  by  a  Eailroad  Commission  imless  it  is  so  unreasonably  low 
as  to  be  confiscatory.  Montana,  W.  &  S.  R.  Co.  t,  Morley  (1912) 
198  Fed.  991. 

While  rates  for  the  transportation  of  property  within  the  limits 
of  a  state  are  primarily  for  determination  by  the  authorities  of 
the  state,  the  question  whether  rates  fixed  by  the  authority  of  the 
state  are  so  unreasonably  low  as  to  deprive  the  carrier  of  its  property 
without  just  compensation  is  one  not  to  be  conclusively  determined 
by  the  law-making  power  of  the  state,  or  by  regulations  adopted 
under  the  authority  of  the  state,  but  tasLj  become  the  subject  of 
judicial  inquiry  in  a  court  of  competent  jurisdiction.    Ibid. 

Where  the  legislature  fixes  a  limit  upon  the  reasonableness  of  the 
rate,  this  has  been  said  to  limit  the  courts  as  well  as  the  people; 
and  that  if  it  has  been  improperly  fixed  the  legislature,  and  not  the 
courts,  must  be  applied  to  for  the  desired  change.  Peik  v.  Chicago 
&  N.  W.  R.  Co.  (1877)  94  U.  S.  164, 178,  24  L.  ed.  97,  98;  Chicago, 
M.  &  St.  P.  R.  Co.  v.  Ackley  (1877)  94  U.  S.  179,  24  L.  ed.  99; 
Winona  &  St.  P.  R.  Co.  v.  Blake  (1877)  94  TJ.  S.  180,  24  L.  ed. 
99;  Stone  V.  Wisconsin  (1877)  94  U.  8.  181,  24  L.  ed.  102;  Dow 
V.  Beidelman  (1887)  125  XJ.  S.  680,  81  L.  ed.  841,  2  Inters.  Com. 
Rep.  56,  8  Sup.  Ct.  Rep.  1028. 

The  question  of  reasonable  rates  is  presumably  one  for  the  legis- 
lature. San  Diego  Land  &  Town  Co.  v.  Jasper  (1901)  110  Fed. 
702,  affirmed  in  (1903)  189  U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct. 
Rep.  571. 

In  Wellman  t.  Chicago  &  G.  T.  R.  Co.  (1890)  83  Mich.  592, 
620,  47  N.  W.  489,  in  holding  that  the  reasonableness  of  railway 
rates  is  the  question  for  the  legislature,  the  court  said:  **Who  is 
to  judge  of  the  reasonableness  of  such  legislation,  of  the  rates  so 
fixed  ?  Is  it  to  be  decided  by  the  courts  not  only  upon  each  separate 
act  of  the  legislature,  but  also  in  the  case  of  every  railroad  company, 
and  also  in  the  case  of  every  person  who  brings  suit  for  a  violation 
of  the  law  against  such  company?  If  so,  the  courts  will  not  fail 
of  business,  nor  will  the  result  of  a  determination  of  facts  by  juries, 
to  which  the  court  must  apply  the  law  of  reasonableness,  be  always 
harmonious  or  consistent.  For  instance,  a  railroad  company,  at  the 
suit  of  one  person,  may  establish  that  a  certain  rate  is  unreasonable, 
and,  at  the  suit  of  another  person,  the  same  rate  may  be  determined 
to  be  reasonable.  The  question  will  ever  be  open,  and  never  closed. 
The  result  of  such  investigation  may  be  different  at  one  time  than 
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it  might  at  another^  as  the  facts  generally  and  commonly  nnderstood 
to  enter  into  the  reasonableness  of  a  given  rate  are  liable  to  change 
each  year/  and  perhaps  each  quarter  of  the  year.  The  result  will 
always  be  shifting  and  uncertain,  and  the  determination  in  one  suit 
will  not  bind  in  another,  unless  the  parties  are  the  same.  .  •  . 
If  injustice  shall  be  done  by  the  legislature,  the  remedy  lies  in  the 
good  sense  of  the  people,  and  not  in  the  courts.^' 

There  is  no  question  but  that,  in  the  absence  of  regulation  by  the 
legislature,  the  courts  may  decide  whether  an  established  rate  is 
reasonable  or  imreasonable. 

In  the  absence  of  statutory  regulations  upon  the  subject,  the 
courts  must  decide  what  is  reasonable.  Chicago,  B.  &  Q.  B.  Co.  t. 
Jones  (1894)  149  lU.  361,  24  L.B.A.  J41,  4  Inters.  Com.  Eep.  683, 
41  Am.  St.  Bep.  278,  37  N.  E.  247;  Chicago,  B.  &  Q.  B.  Co.  v.  Iowa 
(Chicago,  B.  &  Q.  B.  Co.  v.  Cutts)  (1877)  94  XJ.  S.  155,  24  L.  ed. 
94. 

In  a  Kentucky  case  the  court  said :  ^^e  understand  the  rule  to 
be  that  where  there  is  no  legislation  on  the  subject  of  charges  and 
no  regulation  of  tolls,  then  the  question  as  what  are  reasonable  tolls 
may  be  made  the  subject  of  judicial  investigation;  but  where  the 
state  has  fbced  the  maximum  charges  to  be  made,  the  courts  having 
nothing  to  do  with  the  question,  unless  the  lawmaking  power  should 
attempt  to  compel  the  corporation  to  use  its  property  for  the  public 
benefit  without  compensation."  Covington  &  L.  T^ump.  Boad  Co. 
V.  Sanford  (1893)  14  Ky.  L.  Bep.  689,  694,  20  S.  W.  1031. 

But  this  is  an  early  case,  and  it  has  been  seen  that  the  courts  at 
least  have  the  power  to  determine  that  a  given  rate  is  confiscatory. 
It  is  sometimes  said  that  the  courts  have  the  power  to  restrain  unrea- 
sonable rates,  without  very  clearly  indicating  whether  the  term 
''unreasonable"  is  used  in  the  sense  of  confiscatory. 

Whether  justice  has  been  done  in  an  action  in  the  matter  of 
regulating  of  railroad  rates  is  inherently  and  necessarily  a  judicial 
question.  Pennsylvania  B.  Co.  v.  Philadelphia  County  (1908)  220 
Pa.  100,  15  L.b!a.(N.S.)  108,  68  Atl.  676. 

The  question  of  the  reasonableness  of  a  rate  of  charge  is  eminently 
a  question  for  judicial  investigation,  requiring  due  process  of  law 
for  its  determination.  New  Memphis  Gas  &  Light  Co.  v.  Memphis 
(1896)  72  Fed.  952. 

What  is  a  reasonable  rate  is  a  question  for  the  court.  WeUs  F. 
&  Co.  V.  Oregon  B.  &  Nav.  Co.  (1883)  8  Sawy.  600,  15  Fed. 
561. 

The  question  of  reasonableness  or  unreasonableness  of  a  water 
rate  fixed  by  a  board  of  supervisors  under  a  legislative  authority  is 
a  judicial  one.  Spring  Valley  Water  Co.  v.  San  Francisco  (1904) 
165  Fed.  657. 

The  reasonableness  of  rates  fixed  by  a  municipal  ordinance  as 
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maximtim  rates  for  gas  companies  is  a  matter  for  judicial  determi* 
nation.    Capital  City  Gas  Co.  v.  Des  Moines  (1896)  72  Fed.  818. 

Whether  the  rates  fixed  by  a  statute  are  just  or  unjust  as  between 
the  company  and  the  public  is  a  judicial  question.  Lake  Shore 
&  M.  S.  R.  Co.  V.  Smith  (1699)  173  U.  S.  684,  43  L.  ed.  868,  19 
Sup.  Ct.  Rep.  565. 

The  question  of  the  reasonableness  of  rates  is  one  of  judicial 
examination  on  determination.  Palatka  Waterworks  v.  Palatka 
(1903)  127  Fed.  161. 

In  Re  Public  Franchise  League  (1909)  24  Mass.  G.  &  E.  L.  C. 
20,  34,  the  Commission  said :  "The  courts  may  restrain  the  enforce- 
ment of  unreasonable  rates  whether  established  by  the  company 
or  by  public  authority.  This'is  the  extent  of  their  authority.  The 
scope  of  the  present  inquiry  is  not  confined  to  determining  whether 
or  not  the  present  system  of  rates  may  be  justified  because  not  unlaw- 
ful. The  question  of  superior  importance  is  whether  or  not  the 
compan/s  system  of  rates  is,  on  the  whole,  consistent  with  those 
principles  of  sound  public  policy  which  should  govern  the  relations 
of  the  company  to  the  public  which  it  seryes.'* 

Although  admitting  that  the  power  of  a  state  to  regulate  rates  is 
in  its  nature  legislatiye,  it  is  held  that  whether  existing  or  prescribed 
rates  and  charges  for  a  public  service  afford  a  reasonable  compen- 
sation is  a  judicial  question.  Madison  v.  Madison  Gas  &  E.  Co. 
(1906)  129  Wis.  249,  8  L.R.A.(N.S.)  529,  116  Am.  St.  Rep.  944, 
108  N.  W.  65,  9  Ann.  Cas.  819. 

The  making  of  rates  is  a  legislative  function.  The  determina- 
tion whether  the  rate  is  unreasonable  or  for  any  reason  illegal  is  a 
judicial  function.  Galveston  Chamber  #f  Commerce  v.  Railroad 
Commission  (1911)  —  Tex.  Civ.  App.  — ,  137  S.  W.  737. 

While  the  fixing  of  rates,  or  the  determination  of  the  facilities 
to  be  afforded,  in  the  first  instance,  is  a  legislative  question,  the 
determination  of  the  reasonableness  and  lawfulness  of  the  rate  or 
other  requirement  is  a  judicial  function.  Seward  v.  Denver  &  R.  G. 
R.  Co.  (1913)  17  N.  M.  557,  46  L.R.A.(N.S.)  242,  131  Pac.  980. 

Legislative  rates  will  be  presumed  reasonable,  but  the  judiciary 
are  the  final  judges  of  what  is  reasonable,  or  what  "impairs^*  the 
vested  right  of  the  corporation  to  a  reasonable  compensation  for 
its  services.    Ex  parte  Koehler  (1885)  11  Sawy.  37,  23  Fed.  529. 

The  courts  may  prevent  the  recovery  of  an  unjust  rate,  and  may 
prevent  the  company  from  severing  connections  with  its  customers 
unless  they  submit  to  extortionate  rates.  Whitmore  v.  New  York 
Inter-Urban  Water  Co.  (1913)  158  App.  Div.  178,  142  N.  Y.  Supp. 
1098. 

The  distinction  between  an  act  of  the  legislature  and  an  act  of  a 
Commission  under  a  power  to  fix  reasonable  rates  is  pointed  out  by 
the  Illinois  supreme  court,  which  says  that^  while  the  legislature 
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itself  might  make  a  schedule  of  rates  that  would  be  conclusite  as 
to  ''reasonableness/'  a  Commission  has  no  power  to  make  a  schedule 
of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the  unrea- 
sonableness of  the  charges,  because  judicial  inquiry  is  thereby  cut  off. 
Chicago,  B.  &  Q.  E.  Co.  v.  Jones  (1894)  149  lU.  361,  24  LJLA. 
141,  4  Inters.  Com.  Eep.  683,  41  Am.  St.  Hep.  278,  37  N.  B.  247. 

There  is  a  vast  difference  between  the  action  and  authority  of 
a  Commission  appointed  by  the  legislature  and  the  action  and  au- 
thority of  the  legislature'  itself, — the  Sovereign  lawmaking  i^awer 
of  the  state.  There  are  many  things  tirnt  a  legislature  can  do 
that  it  cannot  delegate  to  any  other  body.  Wellman  v.  Chicago  & 
G.  T.  B.  Co.  (1890)  83  Mich.  592,  47  N.  W.  489. 

The  rule  that  the  legislative  power  is  beyond  the  reach  of  injunc- 
tion does  not  apply  to  a  municipal  corporation.  Spring  Valley 
Waterworks  v.  San  Prandflco  (1890)  82  Cal.  28^,  6  L.K.A.  756, 
16  Am.  St.  Rep.  116,  22  Pac.  910,  1046. 

The  question  whetiier  the  Commission  is  acting  within  its  author- 
ity necessarily,  as  stated,  invdves  the  qiiestiwi  whether  the  rates 
fixed  by  it  are  reasonable. 

So,  where  a  Commission  has  authority  merely  to  make  schedules 
which  shall  be  prima  facie  evidence  of  reasonableness,  tlie  court  may 
determine  what  is  a  reasonaWe  rate.  Chicago,  B.  &  Q.  R.  Co.  v. 
Jones  (1894)  149  111.  361,  24  L-Rji.  141,  4  Inters.  Com.  Rep*  683, 
41  Am.  St.  Rep.  278,  37  N.  B.  247. 

The  function  of  the  court  in  reviewing  the  action  of  the  Commis- 
sion is  strictly  judicial,  and  one  exercised  only  for  the  purpose  of 
determining  whether  the  action  of  the  Commission  is  unreasonable 
or  unlawful.  Public  Service  Commission  v.  Northern  C.  R.  Co. 
(1914)  122  Md.  356,  90  Ati.  105. 

But  it  has  been  held  that  a  rate-making  order  of  the  Kentucky 
Railroad  Commission,  made  pursuant  to  the  Kentucky  Act  of  March 
10,  1900,  authorizing  such  Commission,  upon  complaint  that  tlie 
existing  rates  of  a  carrier  are  extortionate^  to  fix  reasonable  rates  if, 
after  a  hearing,  it  finds  the  rates  to  be  extortionate,  is  not  subject 
to  revision  of  the  Federal  courts  upon  the  questions  of  fjact  as  to 
the  reasonableness  of  the  particular  rates  existing  at  the  time  the 
order  was  made,  as  well  as  of  those  fixed  by  the  Commission. 
Louisville  &  N.  R.  Co.  v.  Garrett  (1913)  231  XJ.  S.  298,  58  L.  ed. 
229,  34  Sup.  Ct.  Rep.  48. 

The  principle  is  the  same  where  a  railroad  charter  authorizes  a 
company  to  take  reasonable  tolls.  Under  such  a  charter  it  has  been 
held  that  the  question  of  what  constitutes  reasonable  compensation 
where  the  parties  cannot  agree  is  for  the  courts.  Wells  F.  &  Co. 
V.  Oregon  R.  &  Nav.  Co.  (1883)  8  Sawy.  600,  15  Fed.  561. 

But  the  power  conferred  upon  a  Commission  to  fix  rates  being 
legislative,  tiie  courts  cannot  control  it.  They  merely  have  the  power 
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to  declare  whether  it  has  acted  within  its  constitutioaal  or  legis- 
lative powers. 

No  legal  principle  is  better  established  than  the  rule  that  the 
power  to  fix  rates,  if  delegated  by  the  legislature  to  a  Railroad  Com- 
mission, is,  in  eflEect,  a  legislative  function,  and  that  courts  of  equity 
will  not  interfere  in  advance  by  injunction  to  control  the  exercise 
of  such  a  power.  Southern  P.  R.  Co.  v.  Bartine  (1909)  170  Fed. 
725. 

In  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad  Commis- 
sion (1908)  136  Wis.  146,  164,  17  L.R.A.(N.S.)  821,  116  N.  W. 
905,  it  is  said:  "If  this  court  or  the  circuit  court  were  by  the 
statute  in  question  authorized  to  investigate  the  subject  anew,  to 
put  itself  in  the  place  of  the  Commission,  and  search  for  this  rea- 
sonable and  just  rate,  with  power  to  substitute  its  own  judgment  of 
what  is  reasonable  and  just  for  the  judgment  of  the  commissioners, 
the  statute  might  be  subject  to  grave  criticism.  But  the  courts  are 
not  by  this  statute  so  authorized.  The  authority  given  to  the  cir- 
cuit court  is  not  to  search  for  or  disclose  or  declare  this  'reasonable 
and  just'  rate  or  service,  but  merely  to  determine  whether  the  order 
of  the  Commission  is  ^unreasonable,' — quite  a  differait  thing-.  We 
think  the  legislature  was  within  its  power  in  conferring  upon  the 
courts  such  authority  to  inquire  whether  or  not  the  order  of  the 
Commission  was  unreasonable,  and  to  vacate  the  order  if  so  found. 
In  doing  so  the  courts  are  required  to  exercise  no  legislative  power, 
to  ascertain  and  disclose  no  rates,  to  declare  no  rule  or  no  law 
unreasonable,  but  merely  to  exercise  judicial  power  to  ascertain  and 
determine  whether  the  Commission  has  so  far  failed  in  its  search 
for  this  lawful,  just,  and  reasonable  rate  as  to  have  found  instead, 
and  declared,  that  which  is  unreasonable.  The  result  of  the  reversal 
of  the  order  of  the  Commission  is  not  to  establish  this  fact  or 
ascertain  this  ipoint  of  reasonableness,  but  to  leave  it  undisclosed, 
leaving  the  former  rates  to  stand  or  requiring  the  commissioners 
to  try  over  again  to  find  it.  In  reviewing  the  order  of  the  Railroad 
Commission  the  inquiry  is  not  whether  the  rate,  regulation,  or 
service  fixed  by  the  Commission  is  just  and  reasonable,  but  whether 
the  order  of  the  Commission  is  unreasonable  or  unlawful.  The 
nature  of  the  inquiry  is  changed  at  this  point,  and  the  court  is  not 
investigating  for  the  purpose  of  establishing  a  fixed  point.  W^hether 
or  not  the  order  is  within  the  field  of  reasonableness,  or  outside  of 
its  boundaries,  is  the  question  for  iiie  court.  It  is  quite  a  different 
question  from  that  which  was  before  the  Commission  in  this  respect. 
The  order,  being  foimd  by  the  court  to  be  such  that  reasonable  men 
might  well  differ  with  respect  to  its  correctness,  cannot  be  said  to 
be  unreasonable.  From  this  aspect  it  is  within  the  domain  of  rea- 
son, not  outside  of  its  boundaries.  This  is  the  viewpoint  of  the 
reviewing  court.    Doubtless  the  court  may,  for  the  purpose  of  com- 
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paiiflon  and  to  aid  it  in  ascertaining  how  far  the  order  diTergefi  from 
a  reasonable  standard,  take  evidence  of  and  consider  such  criterion. 
But  this  is  only  for  comparison.  The  court  cannot  legally  adjudi- 
cate or  declare  this  statutory  standard.** 


WISCONSIN  RAUiROAD  COMIAISSION. 

BE  WISCONSIN  POWER,  LIGHT,  &  HEAT  COMPANY. 

AfMPorUanment'' Operating  costS'^Steam  Keating '^ EleoMc  genera^ 
tian. 

1.  In  determining  the  reasonableness  of  the  rates  of  a  heating 
utility  operated  in  oonnecUon  with  an  electric  plant,  the  heating  de- 
partment was  considered  as  an  auxiliary,  installed  for  the  purpose  of 
utilizing  heat  which  would  otherwise  be  wasted,  and  was  charged  only 
with  the  difference  in  cost  of  the  operation  of  the  combined  plant  and 
cost  of  operating  the  electric  plant  only. 

Boies  —  Steam  heating  —  Bmiergeney, 

2.  A  heating  utility  was  allowed  a  temporary  increase  in  rates 
where  it  was  found  that,  on  account  of  the  existing  price  of  coal,  the 
increase  in  the  cost  of  heating  under  present  conditions,  as  compared 
with  the  year  ended  June  30,  1917,  was  between  6  and  7  cents  per  square 
foot  of  radiation. 

[December  14,  1917.] 

Application  for  authority  to  increase  heating  rates  at  Berlin ; 
granted. 

By  the  CoiQini»uon:  Application  in  the  above  matter  was 
filed  with  the  Commission  October  31,  1917.  It  sets  forth  that 
the  lawful  rates  now  in  effect  for  heating  service  at 'Berlin  are  as 
follows : 

20  cents  net  or  22  cents  gross  per  heating  season  per  square 
foot  of  radiation  as  required  by  the  company's  rules. 

The  difference  between  the  gross  and  net  rates  shall  constitute 
a  discoimt  if  bill  is  paid  on  or  before  the  tenth  day  of  the  month 
in  which  payment  is  due. 

Hot  Water  Boilers:  Where  hot  water  boilers  are  connected 
across  the  mains  beyond  the  thermostat  valve,  such  connection 
shall  be  regulated  by  the  company  to  meet  the  size  of  the  boiler 
and  pressure  at  the  point  of  distribution.  This  rule  applies  to 
boilers  equipped  with  heating  coils. 

All  hot-water  boilers  shall  be  equipped  with  the  following 
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number  of  feet  af  l^noh  pipe^  and  the  rates  per  heating  season 

shall  be  as  follows: 


Size  of  Boiler- 
Gallons. 

Feet  of  1"  Pipe. 

Rate  per  Seas<HL 

30 

10 

$10.00 

30 

20 

8.00 

No  DiBOount  oa 

,40 

25 

10.00 

rates  for  boilers. 

40 

IS 

12.00 

52 

30 

12.00 

63 

35 

14.50 

82 

36 

18.60 

100 

40 

23.00 

Applicant  states  that  the  pres^it  rates  are  not  sufficient  to  cover 
operating  costs  ^nd  yield  a  reasonable  return  upon  the  invest- 
ment, and  applies  for  authority  to  put  in  effect  the  following 
schedule: 

25  cents  net  or  27  cents  gross  per  heating  season  per  square 
foot  of  radiation  as  required  by  ike  company's  rules. 

The  difference  between  the  gross  and  net  rates  shall  constitute 
a  discount  if  bill  is  paid  on  or  before  the  tenth  day  of  the  month 
'  in  which  payment  is  due. 

Hot-Water  Boilers:  Where  hot-water  boilers  are  connected 
across  the  mains  beyond  the  thermostat  valve,  such  connection 
shall  be  regulated  by  the  company  to  meet  the  size  of  the  boiler 
and  pressure  at  point  of  distribution. 

All  hot-water  boilers  shall  be  equipped  with  heating  coils. 

For  the  first  $0  gallons  of  boiler  capacity,  $12.50  per  season. 

For  each  gallon  over  30  of  boiler  capacity,  $.36  per  season. 

No  discount  on  boilers. 

All  other  rules  and  regulations  as  to  dates  of  payment  and 
conditions  under  which  service  must  be  used  to  remain  as  at 
present  filed. 

A  hearing  was  held  November  15,  1917,  the  appearances  be- 
ing W.  E.  Haseltine,  general  superintendent,  and  Henry  M. 
Brooks,  secretary  and  treasurer,  for  the  Wisconsin  Power,  Light, 
&  Heat  Company.     There  were  no  appearances  in  opposition. 

While  not  specifically  so  stated  in  the  application,  action  on 
this  matter  is  tak^  imder  §  1797m-99  Eev.  Stat  and  hence  our 
investigation  is  not  directed  to  the  general  question  of  the  rea- 
eouablelaeas  of  the  rate,  schedule  generally,  but  merely  to  the  ques- 
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tion  of  whether  or  not  an  emergeiicy  exists  which  makes  it  neices- 
sary  to  grant  temporary  relief. 

There  are  three  question  to  be  answered  m  a  dase  Of  this  kind ; 
namely,  fir&t/ does  the^ einergetey  exist;  second,  if  so,  what  form 
of  relief  should  be  granted;  and  third,  the  extent  of  such  relief. 
The  cost  of  fuel  and  labor,  to  mention  only  two  of  the  factors 
influencing  the  cost  of.  heating  service,  have  increased  materially. 
The  effect  of  the  increase  in  the  price  of  coal,  as  well  as  the  de- 
crease in  quality,  has  been  to  change  the  cost  of  heat  units  so  that 
the  cost  of  hot  water  has  increased  at  a  slightly  greater  rate  due 
to  the  fact  that  some  ^cit^cy  is  lost  in  the  operation  of  the 
power  plants  wilii  coal  of  poorer  quality.  The  average  cost  of 
fuel  for  the  year  ended  June  30,  1917,  delivered  at  the  jdant  was 
$3.90  per  ton.  To-day  coal  of  equivalent  quality  costs  $7  per 
ton.  A  poorer  grade  of  <5dal  is,  however,  now  being  used  costing 
$5.44  p^  ton  delivered  at  the  plant;  •  The  experience  of  the  utili* 
ty  tinder  normal  conditioiks  and  under  conditions  now  existing 
must  be  known  in  order  to  determine  how  seriously  the  changes 
in  operating  oohditions  have  affected  it.  Wh^re  the  utility  hab 
been  c^rating  on  a  small  margin  of  profit,  present  circumstahces 
will  usually  wipe  out  such  existing  margin.  The  following  table 
shows  the  income  accounts  of  the  heating  d^>artment  of  the  Wis- 
consin Power,  Light,  &  Heat  Company  at  Berlin  for  the  years 
ended  June  30,  1813,  to  1917,  iftchisive* 


BERLIN  PtBLiC  SBRVICfi  COMPANY. 

Hentlng  Department. 

iBCome  Aocounts  for  Years  Ending  Jime  SO, 

• 

19131 

1914 

1915 

1916 

1917 

Revenues , .....^..^ 

|ld,^.64 

10.492.J2 

421.40 

20.39 

1,948.27) 

476.84  J 

4i4.267.88 

8,984,88 
50.87 
21.03 

1,462.78 

$13,611.39 

6.939j65 

842.88 

1-65 

1.276.95 

$18,206.02 

6,867>18 

881.67 

2.87 

f    1.882.80 

t         29.85 

$18.073j05 

Expenses 

Steam ....,.., 

7.770.18 

Distribntion 

686.70 

Commercial . , 

51.86 

Oeneral , 

747.71 

Undistributed , 

173.20 

Total  above 

$18,359.02 
768.68 
660.27 

$10,519.06 
828.40 
829.80 

$  7,560.48 
829.84 
826.25 

$  9.163.37 
884.78 
525.00 

$  9,429.15 

Denreciatlon ..». 

844.23 

Taxes 

593.98 

Total  above 

$14,779.97 

21.610.88 

291.47 

1,818.8« 
$4O,ia3.00 

$11,677.26 

2.670J57 

88.44 

^,607.01 

$43,600.00 

6.97* 

$  8.716.57 

4.894.79 

48.41 

4.M3.20 
$43,676.00 
IIJ* 

$10,523.10 

2.682.92 

14.61 

2,697.58 
$43,93.3.00 
6.14* 

$10,867.86 

Ket  operating  Rev.  or  deflett. . . 

Non-operattng  revenue 

(A)   Amt.  avail,   for  Int.   and 
profit 

2.205.67 
2117.75 

2,0»r.94 

Estimated  value  C.  N 

$44,433.00 

K  of  (A)  on  estimated  value 

4.7* 

^  Ar  revised  by  Commission  for  rate  purposes. 
•Deicit. 

»  Ratio  loss  to  cost  new. 
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The  above  data  shows  the  1913  expenses  as  adjusted  by  the 
Commission  for  its  investigation  in  Jones  v.  Berlin  Public  Serv- 
ice Co.  (1914)  15  Wis.  R.  C.  121.  The  other  years  shown  are 
as  reported  by  the  utility,  with  the  exception  that  depreciation 
has  been  adjusted  on  the  basis  of  the  estimated  value.  The 
average  estimated  cost  new  of  the  plant  for  the  five  years  is  about 
$43,000,  while  the  average  return  upon  this  value  for  the  same 
period  is  5.1%. 

[1]  An  examination  of  the  boiler  plant  expense  apportion- 
ment account,  as  reported  for  the  year  ended  June  80,  1917, 
shows  that  the  total  boiler  plant  expenses  were  apportioned  be- 
tween electric  generation  and  heating  on  the  basis  of  each  month's 
earnings  during  the  heating  season.  An  apportionment  of  this 
kind  has  a  tendency  to  show  a  profit  in  each  department  of  the 
business  due  to  this  smoothing  out  of  the  expenses  on  the  earning 
basis.  The  utility  in  this  case  has,  since  the  case  was  opened, 
submitted  data  which  follows  closely  the  bases  usually  adopted  by 
the  Commission.  In  view  of  the  local  conditions  at  Berlin  we 
have  taken  the  following  view  of  the  heating  utility  which  is  op- 
erated in  connection  with  an  electric  plant.  The  heating  depart- 
ment is  considered  an  auxiliary,  installed  for  the  purpose  of  util- 
izing heat  which  would  otherwise  be  wasted,  and  hence  is  charged 
only  with  the  difference  in  cost  of  the  operation  of  the  combined 
plant  and  the  cost  of  operating  the  electric  plant  only.  Under 
this  method  of  apportioning  expenses  the  electric  department  is 
charged  only  with  the  cost  of  operating  separately  under  the 
most  favorable  conditions,  while  the  heating  department,  -which 
is  assessed  the  balance  of  operating  costs,  is  enabled  to  operate  at 
a  much  lower  cost  than  it  would  if  operated  separately  from  the 
electric  department.  An  analysis  as  outlined  above  increases  the 
proportionate  charge  to  the  heating  department  by  about  5%  over 
the  figures  reported  for  the  year  ended  June  30,  1917.  That  an 
emergency  exists  which  necessitates  some  adjustment  in  the  rate 
schedule  appears  clear. 

[2]  Tests  upon  other  heating  systems  have  indicated  that  -1 
square  foot  of  radiation  gives  off  1.7  B.T.TJ.  per  degree  difference 
in  temperature  per  hour.  The  average  temperature  of  the  water 
leaving  the  station  at  Berlin,  in  December  is  reported  to  be  180 
degrees  Fahrenheit,  with  160  d^rees  temperature  in  the  return 
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main,  so  that  the  temperature  in  the  radiators  will  probahlv 
average  170  degrees  Fahrenheit.  If  it  is  assumed  that  the  inside 
temperature  is  maintained  at  70  degrees  Fahrenheit,  the  heat 
per  square  foot  of  radiation  per  hour  will  equal  170  B.T.U.  For 
the  average  heating  year,  of  242  days,  there  will  then  be  required 
about  987,860  B.T.U.  per  square  foot  of  radiation.  With  a 
conduit  loss  of  15  per  cent  and  a  boiler  efficiency  of  55  per  cent, 
the  above  amount  is  increased  to  2,110,000  B.T.U.  per  square 
foot  of  radiation.  Under  conditions  as  have  previously  existed, 
coal  with  an  equivalent  quality  of  13,000  B.T.U.  per  pound  was 
used,  but  imder  present  conditions  it  appears  doubtful  whether 
the  B.T.U.  of  the  coal  used  will  average  more  than  10,000  and 
possibly  will  be  below  this.  With  coal  of  13,000  B.T.U.  quality 
162  lbs.  of  coal  are  required  per  square  foot  of  radiation  per 
year,  which  at  $3.90  per  ton  (average  year  ended  June  30, 1917) 
will  cost  32  cents  per  square  foot.  With  coal  of  10,000  B.T.U. 
quality  211  pounds  are  required,  which  at  the  present  price  of 
$5.44  results  in  a  cost  of  57.4  cents  per  square  foot  of  radiation 
per  year.  These  figures,  it  must  be  remembered,  disregard  the 
use  for  the  steam  for  the  generation  of  electric  energy. 

Taking  the  efficiency  of  the  turbine  electrical  equipment  dur- 
ing the  nonheating  season  as  the  base,  the  difference  between  this 
efficiency  and  the  average  efficiency  for  the  year  which  may  be 
charged  to  heating  department  is  found  to  be  80  per  cent.  The 
increase  in  the  cost  of  heating  under  present  conditions  as  com- 
pared with  the  year  ended  June  30,  1917,  is  then  found  to  be 
between  5  and  7  cents  per  square  foot  of  radiation. 

As  a  dieck  on  the  for^:oing  increases  we  have  made  the  fol- 
lowing computations.  A  total  of  7,912.3  tons  of  coal  were  used 
at  a  cost  of  $30,896.92  under  the  former  contract  prices,  com- 
pared with  the  same  amount  of  coal  at  the  present  price  of  $5.44 
per  ton,  or  a  total  of  $43,042.91.  Of  the  difference  amounting 
to  $12,155.99,  30  per  cent  is  chargeable  to  heating.  On  the  basis 
of  62,745  square  feet  of  active  radiation,  the  increased  full  cost 
amounts  to  5.8  cents  per  square  foot.  There  are  connected  to  the 
heating  system,  however,  boilers  with  a  total  capacity  of  1,162 
gallons,  which  should  bear  a  part  of  the  increased  cost.  Taking 
into  consideration  these  data,  we  believe  that  the  increase  asked 
for  by  the  utility  is  not  unreasonable. 
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It  is  therefore  ordered,  that  the  Wisconsin  Power,  Light,  & 
Heat  Company  be,  and  the  same  is  hereby,  authorized  to  discon- 
tinue its  present  schedule  of  rates  for  heating  service  in  Berlin, 
and  to  substitute  tiieref or  the  schedule  tipplied  for  herein, 

Kates  as  fix^d  in  this  order  shall  be  effective  for  service  ren- 
dered after  December  15,  1917,  and  shall  be  effective  until  the 
end  of  the  present  heating  season,  June  16,  1918,  imless  other- 
wise modified  by  the  Commission;  The  Commission  will  retain 
jurisdiction,  however,  to  make  such  revision  of  the  rates  herein 
authorized  as  may  become  advisable  because  of  changes  in  oper- 
ating expenses  or  for  other  reasons,  at  any  time. 

Dated  at  Madison,  Wisconsin,  this  14th  day  of  December, 
1917. 

Eailroad  Commission  of  Wisconsin,  by  Henry  R.  Trumbowear 
and  Carl  D.  Jackson,  Commissioners; 


IDAHO  PUBMC  tJTILITIES  COMBflSSION. 

BE  PBOPOSED  INOEEASES  IST  PHEIGHT  BATES. 

[Cose  No.  F-182;  Order  No.  448.] 

Evidence  w  Burden  ♦/  proof  —  Inoremee  in  rates, 

1.  An  applicant  for  increased  rates  must,  under  §§  59  (a)  and  (b) 
of  the  Idaho  Public  Utilities  Act,  show  not  only  that  the  increase  is 
justified  because  existing  rates  are  too  low,  but  also  that  the  proposed 
rates  are  themselves  reasoaable. 

Apporttonment  -*-  Bailroads  -«  increased  operaUng  expenses  —  Pa«- 
senger  and  freight  traffic* 

2.  That  no  system  has  been  devised  for  the  segregation  of  passen* 
ger  and  freight  operating  expenses  does  not  relieve  a  railroad  company 
from  making  apportionment  of  the  same  in  an  application  Ua  an  in- 
crease of  freight  rates  on  the  ground  that  H  is  nftcessitated  by  an  in- 
crease in  operating  expenses;  since  the  freight  business  should  not  bear 
the  entire  burden  of  increased  operating  costs. 

B>etum  —  Necessity  for  increase  —  Financial  status  of  competing  raiU 
road. 

3.  In  determining  whether  a  proposed  increase  in  railroad  rat^ 
should  be  allowed,  the  Idaho  Commission  tlUoes  into  donsideration  the 
status  of  both  the  weak  and  strong  roads  in  competitive  territory. 


[June  80,  11>I7.] 
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Application  far  appiova}  of  15  per  cent  increase  in  railroad 
freight  rates  allowed  as  to  certain  applicants  and  denied  as  to 
others. 

Appearances:  George  H.  Smith  and  J.  O.  Moran  for  the 
Camas  Prairies  Railroad  Company,  Oregon  Short  Line  Railroad 
Company,  Oregon-Washington  Railroad  &  Navigation  Company, 
Northern  Pacific  Railway  Company,  Ogden,  Logan,  &  Idaho 
Railway  Company,  and  Caldwell  Traction  Company ;  Charles  S, 
Albert  for  the  Great  Northern  Railway  Company,  Chicago,  Mil- 
waukee, &  St.  Paul  Railway  Company,  SpcAane  &  Inland  Em- 
pire Railroad  Company,  and  Spokane  International  Railway 
Company ;  W.  P.  Briggs  for  the  Pacific  &  Idaho  Northern  Rail- 
way Company  and  the  Lewiston,  Nez  Perce,  &  Eastern  Railroad 
Company ;  Jess.  B.  Hawley  for  the  Boise  Valley  Traction  Com- 
pany. 

Protestants :  James-  P.  Pope,  Assistant  Attorney  General,  at- 
torney for  and  on  behalf  of  the  state  of  Idaho ;  A.  P.  Ramstedt 
for  Hercules  Mining  Company ;  W.  S.  McCarthy  for  Salt  Lake 
Hardware  Company ;  S.  H.  Love  for  the  Ziou  Co-operative  Mer- 
cantile Institution,  Utah-Idaho  Sugar  Company  and  Amalga- 
mated Sugar  Company;  A.  A.  Eraser  for  the  Western  Pine 
Manufacturers  Association ;  Martin  &  Cameron  for  the  Boise 
Commercial  Club,  Weiser  Commercial  Club,  Emmett  Commer- 
cial Club,  Mountain  Home  Commercial  Club,  Rupert  Commer- 
cial Club,  Meridian  Booster  Club,  Twin  Falls  Commercial  Club, 
and  the  Nampa  Chamber  of  Commerce;  Geo.  B.  Graff  for  the 
Traffic  Department  of  the  Boise  Commercial  Club. 

By  the  Commission:  On  the  16th  day  of  May,  1917,  thir- 
teen of  the  railroads  doing  business  in  the  state  of  Idaho  filed 
a  petition  with  this  Conmiission  to  secure  the  approval  of  a  15 
per  cent  increase  in  all  of  their  freight  rates.  The  petitioners 
alleged  that  by  reason  of  the  obligations  imposed  upon  them  by 
the  Adamson  Law,  resulting  in  great  advance  in  wages,  and  the 
increased  prices  of  fuel,  material,  supplies,  and  equipment,  the 
freight  rates  now  in  effect  yield  them  inadequate  revenues. 

The  petitioners  prayed  that  by  reason  of  the  emergency  exist- 
ing they  be  permitted  to  file  brief  supplements  to  their  existing 
tariffs,  niaking  a  horizontal  increase  of  15  per  cent  in  all  exist- 
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ing  freight  rates,  and  that  said  increased  rates  beeome  effective 
July  1,  1917. 

An  order  was  issued  on  the  17th  day  of  May,  1917,  permitting 
said  petitioners  to  file  their  tariffs  in  the  form  desired,  and  set- 
ting the  said  cause  for  hearing  in  Boise  on  the  28th  day  of  May, 
1917.  In  the  same  order  the  Commission  fixed  June  15,  1917, 
as  the  date  for  cross-examination  of  the  carriers'  witnesses,  and 
the  time  at  which  all  protestants  should  appear  and  produce  their 
evidence. 

The  Washington,  Idaho,  &  Montana  Railway  Company,  In- 
tei-mountain  Railway  Company,  Gilmore  &  Pittsburgh  Railroad 
Company,  and  Craig  Mountain  Railway  Company  failed  to 
join  in  the  proceeding  asking  for  an  increase. 

The  attorney  general  of  the  state  of  Idaho  filed  an  answer  and 
protest  to  said  petition,  alleging  that  the  proposed  advance  in 
freight  rates  in  Idaho  would  amount  to  more  than  $250,000  per 
annum  upon  intrastate  business,  and  more  than  two  and  one-half 
million  dollars  per  annum  upon  interstate  business  assignable  to 
Idaho;  that  the  increase  is  not  necessary  at  this  time;  and  pray- 
ing that  the  tariffs  carrying  said  proposed  advances  be  perma- 
nently suspended. 

The  Salt  Lake  Hardware  Company  and  Zion  Co-operative 
Mercantile  Institution  of  Salt  Lake  City,  with  branch  oiBces  in 
Idaho,  the  Utah-Idaho  Sugar  Company,  and  the  Amalgamated 
Sugar  Company,  filed  protest  to  the  proposed  increase  in  the 
Oregon  Short  Line  Railroad  Company  rates. 

The  Boise  Commercial  Club,  Weiser  Commercial  Club,  Em- 
mett  Commercial  Club,  Mountain  Home  Commejcial  Club, 
Nampa  Chamber  of  Commerce,  Twin  Falls  Commercial  Club, 
Rupert  Commercial  Club,  and  the  Meridian  Booster  Club, 
through  their  attorneys,  Martin  and  Cameron,  filed  a  joint  pro- 
test against  any  advances  in  freight  rates  at  this  time  by  the 
Oregon  Short  Line  Railroad  Company,  alleging  that  the  intra- 
state freight  rates  in  Idaho  were  higher  than  the  rates  in  adjoin- 
ing states,  and  alleging  particularly  that  the  rates  out  of  Boise 
were  on  a  much  higher  level  than  the  rates  out  of  Portland  and 
Salt  Lake,  and  to  further  increase  these  rates  would  add  to  the 
discrimination  now  existing,   and  prevent  Boise  jobbers   and 
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^wholesalers  from  competing  with  the  jobbers  and  wholesalers  in 
Portland  and  Salt  Laka 

The  Hercules  Mining  Company  appeared  and  protested  against 
the  increase  in  ore  rates  &om  Burke,  Idaho,  to  Gem,  Idaho,  or 
Wallace,  Idaho,  for  the  reason  that  said  rates  were  now  imder 
investigation  and  suspensicm. 

The  Western  Pine  Manufacturers  Association  appeared  and 
protested  against  any  increase  being  granted  on  lumber  or  the 
manufactured  products  thereof,  for  the  reason  tl^at  the  present 
rates  are  excessive. 

At  the  threshold  of  this  investigation  we  are  required  to  give 
interpretation  to  the  provisions  of  the  Public  Utilities  Act  of 
Idaho,  which  reads: 

"Sec.  59(a)  No  public  utility  shall  raise  any  rate,  fare,  toll, 
rental  or  charge  or  so  alter  any  classification,  contract,  practice, 
rule  or  regulation  as  to  result  in  an  increase  in  any  rate,  fare, 
toll,  rental  or  charge,  under  any  circumstances  whatsoever,  except 
upon  a  showing  before  the  Commission  and  a  finding  by  the 
Commission  that  such  increase  is  justified. 

"(b)  Whenever  there  shall  be  filed  with  the  Commission  any 
schedule  stating  an  individual  or  joint  rate,  fare,  toll,  rental, 
charge,  classification,  contract,  practice,  rule  or  regulation  in- 
creasing or  resulting  in  the  increase  of  any  rate,  fare,  toll,  ren- 
tal or  charge,  the  Commission  shall  have  power,  and  it  is  hereby 
given  authority,  either  upon  complaint  or  upon  its  own  initia- 
tive without  complaint,  at  once,  and  if  it  so  orders,  without 
answer  or  other  formal  pleadings  by  the  interested  public  utility 
or  utilities,  but  upon  reasonable  notice,  to  enter  upon  a  hearing 
concerning  the  propriety  of  such  rate,  fare,  toll,  rental,  charge, 
classification,  contract,  practice,  rule,  or  regulation,  and  pend- 
ing the  hearing  and  decision  thereon,  such  rate,  fare,  toll,  rental, 
charge,  classification,  contract,  practice,  rule  or  regulation  shall 
not  go  into  effect;  Provided,  That  the  period  of  suspension  of 
such  rate,  fare,  toll,  rental,  charge,  classification,  contract,  prac- 
tice, rule  or  regulation  shall  not  extend  beyond  one  hundred  and 
twenty  days  beyond  the  time  when  such  rate,  fare,  toll,  rental, 
charge,  classification,  contract,  practice,  rule  or  regulation  would 
otherwise  go  into  effect  unless  the  Commission,  in  its  discretion, 
extends  the  period  of  suspension  for  a  further  period  not  exceed 
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ing  six  months.  On  such  hearing  the  Commisdbon  shall  estab- 
lish the  rates,  fares,  tolls,  rentals,  charges,  classifications,  con^ 
tracts,  practices,  rules  or  r^ulations  proposed,  in  whole  or  in 
part  or  others  in  lieu  thereof,  which  if  shall  find  to  be  just  and 
i*easonable.  All  such  rates,  fares,  tolls,  rentals,  charges,  classi- 
fications, contracts,  practices,  rules  <m?  regulations,  not  so  sus- 
pended shall,  on  the  expiration  of  thirty  days  from  the  time  of 
filing  the  same  with  the  Commission,  or  of  such  lesser  time  as 
the  Co?imissioi3i  may  grant,  go  into  effect  and  be  the  established 
and  effective  rates,  fares,  tolls,  rentals,  charges,  classifications, 
contracts,  practices,  rules  and  regulations,  subject  to  the  power 
of  the  Commission  after  a  hearing  had  on  its  own  motion  or 
upon  complaint,  as  herein  provided  to  alter  or  modify  the  same." 
Sess.  Laws  1913,  chap.  61. 

[1]  The  position  taken  by  the  large  railroads  is  that  they  are 
required  to  justify  the  increase,  and  are  not  required  to  produce 
proof  showing  that  the  proposed  increased  rates  are  reasonable. 

Section  59(a)  above,  standing  alone,  would  seem  to  support 
that  view.  However,  when  we  construe  that  section  in  connec- 
tion with  §  59(b),  we  believe  that  that  view  cannot  be  main- 
tained. This  last  section  states,  ^*0n  such  hearing  the  Commis- 
sion shall  establish  the  rates,  fares,  tolls,  rentals,  charges,  classi- 
fications, contracts,  practices,  rules  or  regulations  proposed,  in 
whole  or  in  part  or  others  in  lieu  thereof,  which  it  shall  find  to 
be  just  and  reasonable."  If  the  Commission  diould  permit  the 
proposed  rates  to  go  into  effect,  it  must  first  find  that  such  pro- 
posed rates  are  reasonable.  In  other  words,  in  a  proceeding  of 
this  kind,  before  the  Commission  can  order  any  rate  in  or  per- 
mit a  proposed  rate  to  go  into  effect,  it  must  first  make  a  finding 
that  said  rate  is  reasonable.  This  is  an  absolute  limitation  upon 
the  power  of  the  Commission. 

In  a  proceeding  where  a  shipper  attacks  the  reasonableness 
of  a  particular  rate  that  has  been  in  effect  for  some  time,  a  pre- 
sumption exists  that  the  rate  so  attacked  is  reasonable,  and  the 
burden  falls  upon  the  complainant  to  overcome  that  presump- 
tion. The  same  is  true  in  this  case.  The  petitioners  have  at- 
tacked the  present  freight  rates,  and  claim  that  they  are  too  low. 

It  therefore  devolves  upon  them  to  overcome  that  presumption 
P.U.R.1918B. 
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and  show  that  the  present  rates  are  unreasonably  low.  But  they 
mtist  go  further  and  prove  that  the  proposed  rates  are  reasonable. 

The  Interstate  CommeFoe  Cominisalon  in  eonstruing  a  statute 
somewhat  similar  to  ours  held  that  the  burden  of  proof  falls  upon 
tiie  carrier  to  establish  to  the  satisfaction  of  the  Commission 
that  the  proposed  increased  rates  are  reasonable.  In  Re  Ad- 
vances in  Bates  by  Carriers  in  Official  Classification  Territory, 
20  Inters.  ConL  Rep.  243;  Re  Advances  in  Rates  by  Carriers 
in  Western  Trunk  Line,  20  Inters.  Com.  Rep.  307. 

The  carriers  proceeded  upon  the  theory  that  an  ^^emergency'' 
exists  by  reason  of  the  war  conditions,  which  have  caused  an 
extraordinary  increase  in  operating  expenses  and  a  consequent 
decrease  in  net  operating  revenue.  Evidence  was  offered  by  the 
petitioners  showing  the  increase  in  operating  expenses  for  the 
calendar  year  1917  over  the  operating  expenses  of  1916,  by 
reason  of  increases  in  cost  of  labor,  material,  and  equipment 
These  increases  they  have  divided  into  two  classes,  ^Tmown  in- 
creases" and  "anticipated  increases." 

If  one  of  the  railroads  have  attempted  to  show  that  any  of  the 
proposed  commodity  or  olass  rates  are  reasonable.  They  evi- 
dently proceeded  upon  the  theory  that  a  showing  of  inadequate 
revenue,  and  a  presumption  in  favor  of  the  propriety  of  the 
interrelation  between  rates  long  in  effect,  an  advance  moderate 
in  amount,  calculated  to  produce  but  a  reasonablfe  increment  in 
earnings,  and  affecting  all  traffic  in  the  same  proportionate  de- 
gree, is  sufficient  in  law  to  justify  the  proposed  increasa 

Let  us  now  analyze  the  evidence^  and  see  what  showing  in  re- 
gard to  the  necessity  for  ajpi  increase  in  revenue  has  been  made. 
The  petitioners  herein  can  be  divided  into  three  classes :  First, 
the  little  independent  roads  that  have  no  competition,  but  act  as 
feeders  for  the  trunk  lines.  In  this  class  will  fall  the  Caldwell 
Traction  Company,  Pacific  &  Idaho  Northern,  Lewiston,  Nez 
Perce,  &  Eastern,  Camas  Prairie  Railroad  Company,  and  part 
of  the  Boise  Valley  Traction  Company  line.  Second,  the  large 
railroads  or  trunk  lines.  In  this  class  will  fall  the  Oregon  Short- 
Line,  Or^on-Washington  Railroad  &  Navigation  Company, 
Great  Northern,  Northern  Pacific,  and  Chicago,  Milwaukee,  & 
St  Paul.  Third,  the  independent  roads  that  are  in  competition 
with  the  trunk  lines.    In  this  class  would  fall  the  Spokane  &  In- 
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land  Empire  Kailroad  Company,  Spokane  International  Railway 
Company,  and  the  Ogden,  Logan,  &  Idaho  Railroad  Company. 

The  carriers  in  the  first  class  have  had  sufficient  operating 
revenue  to  pay  operating  expenses  and  taxes  only,  and  have  not 
paid  any  dividends  for  years.  The  Commission  is  satisfied  that 
these  railroads  must  have  more  revenue  to  meet  the  increased 
operating  costs  if  they  are  to  remain  in  operation.  As  to  whether 
a  horizontal  advance  should  be  made  in  all  commodity  and  class 
rates,  this  Commission  is  not  informed,  but  will  leave  that  sub- 
ject to  the  sound  discretion  of  the  business  management  of  each 
of  said  roads,  the  intention  being  to  grant  to  said  carriers  and 
each  of  them  an  advance  in  freight  rates  not  to  exceed  15  per 
cent  of  the  present  rates,  upon  such  commodities  as  in  their  judg- 
ment they  may  select. 

The  second  and  third  class  carriers  mentioned  above  must  be 
considered  together,  by  reason  of  the  competitive  conditions  exist- 
ing. In  other  words,  whatever  rate  is  established  must  apply  to 
both  these  classes. 

All  of  the  carriers  offered  evid^ice  showing  in  a  general  way 
that  the  different  classes  of  operating  expenses  had  increased 
over  the  year  1916,  and  followed  this  up  by  evidence  showing 
that  they  expected  further  increases  which  they  called  "antic- 
ipated increases."  Definite  figures  were  presented  by  a  num- 
ber of  the  carriers,  showing  what  these  increases  would  amount 
to.  We  herewith  submit  a  statement  in  table  I.  below  of  the 
Oregon  Short-Line  increases,  and  inasmuch  as  all  tiie  other  car- 
riers would  have  similar  increases,  we  shall  use  this  table  as  a 
basis  in  making  our  comparisons  of  (grating  expenses  this  year 
with  those  of  previous  years. 
P.U.R.19X8B. 
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TABLE  I. 
Oregon  Short-Line  Railroad  Company, 
Increased  Coet  of  Operation  Which  Would  Have  Accrued  for  the  Calendar 
Year  1916,  Had  the  Present  Known  Increases  in  Wages,  Material,  and 
Taxes  Been  in  Effect. 


Sources. 

Charges  for 
the  Year. 

Increase. 

Per  Cent. 

1         Wages   of   employees   subject   to 
Adamson  Act   

$2,202,000 

5,906,000 
1,370,600 

169,400 
3,348,000 

$400,000 

430,000 
207,370 

25,630 
1,109,300 

18  2 

2        Wages  paid   to  employees  other 
than  those  subject  to  Adamson 
Act 

7  3 

3         Fuel  for  locomotives 

15  1 

4  (a)  Fuel  for  other  purposes  than  lo- 
comotives    

15  1 

4(b)  Material  excluding  fuel  

33.1 

4         Total  items  4a  and  4b 

$3,517,400 
1,672,521 

$1,134,930 
443,000 

32.3 

5        Taxes  accrued  during  the  year  . . 

26.4 

Total  (items  1  to  5,  inclusive) 

$14,668,521 

$2,615,300 

17.8 

(TABLE  I.  continued). 
Estimated  Anticipated  Increased  Cost  of  Operation  Which  Would  Have  Ac- 
crued for  Calendar  Year  1916  Had  Such  Anticipated  Increased  Cost  for 
Wages,  Fuel,  Material,  and  Taxes  Been  in  Effect. 


Sources. 

Charges  for 
the  Year. 

Increase. 

Per  Cent. 

6(a)      Wages  other  than  those  subject 
to  Adamson  Act 

$5,906,000 
1,370,600 

169,400 
3,348,000 

$430,000 
124,244 

15,356 
334,833 

7.3 

6 (b-1 )  Fuel  for  loc<miotives 

9.1 

6(h-2)  Fuel  for   other   purposes   than 
locomotives    

0.1 

6(b-3)  Material  excluding  fuel 

10.0 

6(b)      Total    (items  6 b-1,   6b-2   and 
6b-3)    

$4,888,000 
105,190 

$474,433 

45,000 

120,000 

1,000 

9.7 

6(c-l)  Loss  and  damage — freight 

6  ( c-2 )  Ehnployces  insurance  

42.8 
100.0 

6(0-3)  Equipment  depreciation 

608,594 

.2 

6(c)      Total   (items    6c-l,    6c-2   and 
6c-3)    

$713,784 
11,507,784 

$166,000 
1,070,433 

23.3 

Total   (item  6)    

9.3 

7           Total 

♦♦$15,382,305 

•$3,257,056 

21.2 

•♦Total  of  Items  1  to  6  inclusive  and  6(c). 
•  Total  of  Items  1  to  6(c)  inclusive. 

The  above  table  shows  the  increased  costs  of  operation  divided 
into  two  classes,  "known"  and  "anticipated." 

We  shall  content  ourselves  with  a  discussion  of  the  ^Tknown 
increases,"  and  shall  disregard  the  "anticipated  increases." 
These  "anticipated  increases"  are  purely  problematical.  We  can 
deal  with  them  when  they  become  fixed  and  certain. 
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[2]  The  difficulty  with  these  increases  is  that  they  include 
both  passenger  and  freight  operating  expenses,  and  no  attempt 
has  been  made  to  segregate  the  same.  It  was  urged  by  the  car- 
riers that  no  system  has  yet  been  devised  for  such  segregation. 
It  is  possibly  true  that  no  system  of  segregation  has  been  devised 
by  which  these  expenses  can  be  segregated  upon  a  definite  and 
certain  basis ;  but  some  apportionment  can  be  made,  and  has  been 
made,  in  other  cases.  In  the  absence  of  a  segregation  of  some 
kind,  this  Commission  has  no  way  of  knowing  what  portion  of 
the  same  applies  to  freight  and  what  portion  applies  to  passen- 
ger business.  This  Conmiission  has  neither  the  time  nor  the 
force  of  employees  at  its  command  to  make  an  investigation  of 
its  own.  There  is  no  reason  in^aw  or  equity  why  the  freight 
business  should  bear  the  burden  of  all  these  increased  operating 
costs. 

It  is  urged  that  the  costs  of  operation  in  1917,  based  upon  the 
business  of  1916,  would  amount  to  17.8  per  cent  more  than  those 
of  1916,  and  there  is  no  possible  way  of  meeting  the  same  except 
by  an  increase  in  freight  rates.  If  the  volume  of  freight  hauled 
in  1917  did  not  exceed  that  of  1916,  that  would  undoubtedly  be 
true.  The  comparisons  are  made  with  the  revenue  for  the  year 
1916.  The  evidence  discloses  the  fact  that  the  railroads  will 
handle  a  larger  volume  of  business  in  the  calendar  year  of  1917 
than  they  handled  in  1916.    Reference  to  this  will  be  made  later. 

We  herewith  submit  in  table  II.  a  comparative  statement  of 

the  five  large  carriers,   showing  operating  revenue,  operating 

expenses,  and  net  revenue,  for  the  fiscal  years  ended  June  30, 

1913,  1914,  1915,  and  1916. 
P.U.R.19X8B. 
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In  table  III.  below  will  be  found  a  statement  showing  the  aver- 
age operating  revenue,  operating  expenses,  and  net  revenue  for 
the  fiscal  years  ended  June  30,  1913,  June  30,  1914,  June  30, 

1915,  and  June  30,  1916,  compared  with  the  operating  revenue, 
operating  expenses,  and  net  revenue  for  the  calendar  year  of 

1916,  for  Oregon  Short-Line,  Oregon-Washington  Railroad  & 
Navigation  Company,  Northern  Pacific,  Great  Northern,  and 
Chicago,  Milwaukee,  &  St.  Paul  Railways. 

TABLE  III. 

Comparative  Statement  of  Operatinje:  Revenues  and  Expenses  for  Calendar  Year 

of  1916,  Compared  witb  Average  of  191S-14-15-16. 


Average 
4  Years. 

1916 

Calendar 

Year. 

Increase   Cal- 
endar   Year 

1916  Over 
Average    Fis- 
cal Years  of 
1913-14-16-16. 

Per  Cent 
Increase. 

Northern  Pac.  By.  Co.* 

Operating  revenues  

Operating  expenses  

170.062.966.93 
40,904^2.89 

180,281,343.30 
43,92,278.48 

$10,198,387.87 
2,327,325^9 

12.7 
6.5 

Net  revenues  • 

29,178.003.04 

76,616,587.84 
43,262,453.28 

37,049,064.82 

83J52.016.7S 
48,515,290.79 

7,871,061.78 

7,636.428.89 
6,262,837.51 

21.3 

Great  Nortbem   Ry.  Co. 

Operating  revenues  

Operating  expenses  

9.06 
10.09 

Net  revenues  

32,363,134.66 

22,244.083.49 
12,072.213.44 

34,636,725.94 

26,866.963.89 
13402,637.12 

2,273.591.38 

4,621,880.40 
1,230,823.68 

6.57 

Oregon  Short  Line  R.  R.  Co. 

Operating  revenues  

Operating  expenses  

17.2 
9.25 

Net  revenues  

10,171.870.05 

17,080.815.89 
11,470.568.75 

13,563,426.77 

18,880.259.01 
13,089.848.07 

8,391,656.72 

1.799,443.12 
1.669,279.32 

25.00 

O-W.  R.  &  N.  Co. 

Operating  revenues  

operating  expenses  

9.53 
12.03 

Net  revenues 

5,610,247.14 

92.862.502.90 
62.330,686.83 

5,840,410.94 

110.609.688.86 
73,765,051.05 

230.163.80 

17,747.185.96 
11,434,466.22 

3.94 

C.  M.  ft  St.  P.  Ry.  Co. 

Operating  revenues  

Operating  expenses  

16.04 
15.5 

Net  revenues  

130,531,917.07 

136,844.637.81 

1 6,312,720.74              17.1 

From  table  III.  it  appears  that  the  railroads  increased  their 
net  operating  revenue  considerably  in  the  calendar  year  1916, 
over  the  average  of  the  four  preceding  fiscal  years.  This  was 
occasioned  by  the  increase  in  the  volume  of  business.  During 
the  calendar  year  1916  the  railroads  enjoyed  one  of  the  most 
prosperous  years  they  have  had  for  many  years. 

It  is  claimed  that  the  costs  of  operation  since  January  1,  1917, 
have  increased  and  will  continue  to  increase  during  the  balance 
of  the  year,  and  that  their  returns  will  be  so  reduced  that  the 
financial  credit  of  the  roads  will  be  greatly  impaired,  thereby 
hampering  their  efficient  operation.     Evidence  was  introduced 
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showing  the  operating  revenue,  operating  expenses,  and  net  oper- 
ating revenue  of  these  lines  for  the  first  four  months  of  1917. 
Table  IV.  shows  what  those  revenues  and  expenses  were  for  the 
first  four  months  of  the  calendar  year  of  1917,  for  these  five 
trunk  lines,  except  the  Chicago,  Milwaukee,  &  St.  Paul  Kailway 
Company,  which  is  only  shown  for  three  months.  It  also  shows 
the  operating  revenue,  operating  expenses,  and  net  operating 
revehue  for  the  first  four  months  of  the  calendar  years  of  1915 
and  1916,  and  the  average  of  1915  and  1916,  showing  the  in- 
creases or  decreases,  as  the  case  might  be,  of  1917  over  1916, 
and  the  average  of  1915  and  1916,  in  amounts  and  percentages. 
It  shows  also  what  the  operating  revenue,  operating  expenses,  and 
net  operating  revenue  would  have  been  for  the  same  periods  if 
the  horizontal  advance  of  15  per  cent  had  been  in  effect. 
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It  will  be  noted  that  the  Chicago^  Milwaukee,  &  St.  Paul  Bail^ 
way  Company  showed  a  decreato  in  operating  rerenua  and  net- 
operating  revenue  for  the  three  months  of  1917  over  the  coi>- 
responding  three  months  of  1916.  This  was  oecasioned  by  the 
great  decrease  in  operating  revenue  for  tiie  month  of  February, 
1917.  The  other  lines  showed  a  marked  decrease  for  the  same 
month.  Just  what  was  the  cause  of  the  falling  off  in  levewxeB 
for  February  did  not  appear  from  the  evidence. 

In  table  V.  below  we  have  shown  what  the  operatmg  revenue, 
operating  expenses,  and  net  operating  revenue,  of  these  lines 
were  for  the  calendar  year  1916,  and  estimated  what  the  same 
would  be  for  the  calendar  year  of  1917,  based  upon  the  percent- 
ages of  increase  or  decrease  for  the  four  months  of  1917  as 
shown  on  table  IV.,  and  then  shown  what  the  increases  in  amount 
and  percentages  would  be  for  the  calendar  year  of  1917  over  the 
calendar  year  of  1916, 

TABLE  V. 


Calendar 
Year. 

ms. 

Calendar 
Year. 
1917. 

Increase. 

Per  Cent 
Increase. 

C.  M.  ft  St  P.  By.  Co. 
Operating   reventie    .... 
Operating  expenses  .... 

$110.609,68S.86 
73,765,051.05 

1107,888,689.67 
80,418,658.60 

1)2.720,999.19 
6.653,607.55 

D2.46 
9.02 

Net   revenue   

Great  Northern  Ry.   Co. 
Operating   revenue    .... 
Operating  expenses  .... 

86,844,637.81 

83,152,01G.7S 
48.515^.79 

27,470.131.07 

88.9664»7.78 
56,340.807.43 

D9,374,506.74 

6,804.01L06 

7,825,516.64 

D25.4 
16.28 

Net   revenue    

Northern  Pacific  Ry. 
Operating   revenue    .... 
Operating  expenses  .... 

34,636,725.94 

80.281,343.39 
43.282,278.48 

32,615,220.35 

D2,021,506.59 

9,160.100.93 
8,127,667.78 

D6.83 

Net   revenue    

Oregon  Short  Line 
Operating   revenue    .... 
Operating  expenses  .... 

87,049,064.82 

26.865.963.89 
13,302,537.12 

38,081,497.97 

30.933.469.79 
16,170,563.97 

1.082,438.15 

4.067,505.90 
2,868,026.86 

2.78 

16.14 
2L56 

Net  revenue 

O.  W.  B.  ft  N. 

Operating   revenue    .... 
Operating  expenses  .... 

13,668,426.77 

18.880.259.01 
13^069,848.07 

U,762,905,82 

22.174.864.19 
13,517,106.43 

1.199,479.05 

8,294,605.18 
477.258.36 

8.84 

17.46 
3.66 

Net  revenue 

1   5,840,410.94 

1    8,657.757.76 

2,817,346.82 

48.28 

It  appears  from  the  above  table  that  the  net  operating  revenues 
of  these  railroads  for  the  calendar  year  1917,  from  the  estimate 
we  have  made,  will  show  increases  over  the  calendar  year  1916^ 
in  varying  percentages  as  follows:  Chicago^  Milwaukee^  &  St. 
Paul,  1)25.4  pear  eent,  Great  Northern,  SSwSS  per  cent,  Northern 
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Pacific,  2.78  per  cent,  Or^on  Short-Liiiie,  8.84  per  cent,  and  the 
Oregon-Washington  Bailroad  &  Kayigation  Company,  48.28  per 
cent. 

It  therefore  appears  that,  if  the  volume  of  business  for  these 
several  roads  should  increase  in  the  same  percentage  for  the  last 
eight  months  of  the  calendar  year  1917  that  it  did  for  the  first 
four  months,  their  net  operating  revenues  for  the  year  1917  will 
be  in  excess  of  those  of  1916.  It  also  appears  that  the  calendar 
year  1916  was  a  banner  year  for  all  railroads. 

In  table  VI.  will  be  found  a  statement  of  the  return  on  invest^ 
ment  of  these  same  roads  for  the  fiscal  year  1916. 

TABLE  VI. 


C.  M.  &  St.  p.   .. 
Great  Northern    . . 
Northern  Pacific    . 
Oregon  Short-Line 
0.  W.  R.  &  N.    .. 


Investment  in 
Road  and 
Equipment 

June  30,  1916. 


$580,467,862.96 
387,185,028.03 
488,984,704.85 
113,004,103,06 
156,642,550.40 


Return  on  In- 
vestment   1916. 


6.S8 
8.33 
6.23 
9.33 
2.81 


In  the  absence  of  any  physical  valuation  of  these  several  rail- 
road properties,  we  have  used  the  book  value  of  the  same,  which 
should  be  a  fair  basis.  The  calendar  year  1916  would  show 
greater  returns  on  investment  than  the  fiscal  year  1916,  while 
the  returns  for  the  calendar  year  1917  will,  if  our  estimates  hold 
good,  far  exceed  those  for  the  fiscal  year  1916. 

Owing  to  the  fact  that  the  petitioners  presented  evidence  on 
the  total  business  in  Idaho  without  attempting  to  segr^ate  the 
intrastate  business,  the  Commission  has  made  its  calculations 
npon  the  same  basis.  This  theory  carries  with  it  the  assumption 
that  the  proper  relationship  exists  between  interstate  and  intra- 
state rates,  which  may  be  erroneous.  Each  class  of  business 
should  bear  its  proportionate  share  of  the  burden.  It  is  possible 
that  the  intrastate  rates  are  too  high  as  compared  with  the  inter- 
state rates  or  vice  versa. 

[3]  The  Commission  feels  that  these  five  large  railroads  are 
not  entitled,  at  this  time  and  under  the  showing  made,  to  the 
horizontal  advance  of  15  per  cent  on  all  freight  rates  in  Idaho. 

We  find  that  there  are  some  small  independent  railroads  that 
compete  with  these  five  trunk  lines.    In  southern  Idaho  the  Og- 


P.U.R.1918B. 

Digitized  by 


Google 


RE  PROPOSED  INCREASES  IN  FREIGHT  RATES.  67 

den,  Logan,  &  Idaho  Kailway  Company  competes  to  some  extent 
in  a  very  small  territory^  with  the  Or^on  Short-Line  Bailroad 
Company,  while  in  the  Northern  part  of  Idaho  there  are  two 
independent  railroads,  viz.,  Spokane  &  Inland  Empire  Railroad 
Company  and  the  Spokane  International  Railway  Company,  that 
compete  with  the  other  four  lai^  trunk  lines.  • 

The  total  tonnage  of  the  Ogden,  Logan,  &  Idaho  Railway  Coqi- 
pany,  hoth  intrastate  and  interstate  assignable  to  Idaho,  is  so 
very  small  as  compared  to  the  volume  of  business  handled  by  the 
Or^on  Short-Line,  that  we  would  not  be  justified  in  increasing 
all  the  freight  rates  in  southern  Idaho  to  secure  an  increase  in 
the  revenues  of  the  little  road,  in  view  of  the  prescmit  net  revenues 
of  the  stronger  road.  The  same  is  true  in  regard  to  the  northern 
railroads.  These  little  competitive  roads  need  an  increase  in 
revenues,  but  we  cannot  grant  them  an  increase  without  giving 
a  like  increase  to  the  larger  roads.  In  arriving  at  our  conclusion 
in  this  proceeding,  we  have  taken  into  consideration  the  status 
of  both  these  classes  of  railroads.  The  Interstate  Commerce 
Commission  in  the  case  of  Newport  Min.  Co.  v.  Chicago  &  N.  W. 
R.  Co.  33  Inters.  Com.  Rep.  646,  hdd  that  "In  judging  the  rea- 
sonabl^iess  of  a  rate  in  territory  served  by  several  carriers,  the 
)Lne  most  favorably  situated  with  respect  to  earnings,  traffic, 
and  operations  will  not  alone  be  considered;  and,  conversely, 
consideration  will  not  be  confined  to  the  line  of  poorest  earnings, 
traflSc  conditions,  etc'*  This  mle  we  approve,  and  have  applied 
the  same  to  the  facts  in  this  case. 

From  a  full  consideration  of  all  the  evidence  and  circum* 
stances  in  this  case,  the  Commissi<m  finds,  first,  that  the  follow- 
ing-named caiyiers  Caldwell  Traction  Company,  Pacific,  &  Idaho 
Northern  Railway  Company,  Levnston,  Nez  Perce,  &  Eastern 
Railroad  Company,  Camas  Prairie  Railroad  Ccnnpany,  and  Boise 
Valley  Traction  Company,  are  entitled  to  the  horizontal  increase 
of  15  per  cent  over  their  present  rates,  and  that  their  supplements 
carrying  said  increases  should  be  permitted  to  take  effect  July 
1, 1917 ;  second,  that  the  following-named  carriers,  Oregon  Short- 
Line  Railroad  Company,  Oregon-Washington  Railroad  &  Navi- 
gation Company,  Great  Northern  Railway  Company,  Northern 
Pacific  Railway  Company,  Chicago,  Milwaukee,  &  St  Paul  Rail- 
way Company,  Spokane  &  Inland  Empire  Railroad  Company, 
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Spokane  International  Railway  Company,  and  the  Ogden,  Logan, 
&  Idaho  Railway  Company,  are  not  entitled  to  the  horiz(mtal 
increase  of  16  per  cent  oyer  their  present  freight  rates,  and  that 
their  supplement  tariffs,  effective  July  1,  1&17,  should  be  sus- 
pended. 

The  Commission  feels  that  the  world-wide  phenomenon  of 
rising  prices  is  by  this  time  no  novelty.  Since  1906  prices  have 
been  steadily  rising.  This  gradual  rise  has  mirrored  itself  in 
the  rising  cost  of  living.  This  rise  in  the  price  level  must  eventu- 
ally be  reckoned  with  in  railroading.  For  a  time  its  effect  may 
be  overcome  by  increases  in  the  volume  of  traffic  and  economies 
practised  by  the  railroads.  In  justice  to  <he  petitioners  in  this 
case  we  believe  that  there  are  some  commodities  that  could  right- 
ly stand  a  reasonable  increase  without  causing  any  hardship  or 
injustice  to  the  public.  The  railroads  of  our  country  are  the 
great  arteries  of  commerce,  and  must  in  this  crisis  be  maintained 
at  the  highest  possible  standard  of  efficiency  in  order  to  take  care 
of  the  demands  made  upon  them.  A  large  number  of  industrial 
enterprises  are  making  enormous  returns,  and  unless  railroad  re- 
turns bear  some  reasonable  relationship  to  the  returns  from  these 
enterprises,  it  will  be  very  difficult  to  secure  capital  for  railroad 
investment. 

It  is  therefore  ordered  that  the  tariffs  as  supplemented,  carry- 
ing 15  per  cent  advance  in  freight  rates,  filed  in  accordance  with 
the  permission  heretofoi^e  granted'  in  this  case,  effective  July  1, 
1917,  of  the  Caldwell  Traction  Cmnpany,  Pacific  &  Idaho  North- 
em  Railway  Company,  Camas  Prairie  Railroad  Company, 
Lewiston,  Nez  Perce,  &  Eastern  Railroad  Company,  and  Boise 
Valley  Traction  Company,  be  and  hereby  are  permitted  to  take 
effect  July  1,  1917. 

It  is  further  ordered  that  the  supplements  to  tariffs,  carrying 
15  per  cent  advance  in  freight  rates,  filed  in  accordance  with 
the  permission  heretofore  granted  by  this  Commission,  effective 
July  1, 1917,  by  Oregon  Sh(»t-Line  Railroad  Company,  Oregon- 
Washington  Railroad  &  Navigation  Company,  Great  Northern 
Railway  Company,  Northern  Pacific  Railway  Company,  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway  Company,  Spokane  &  In- 
land Empire  Railroad  Company,  Spokane  Intematicmal  Rail- 
way Company,  and  the  Ogden,  Logan,  &  Idaho  Railway  Com- 
pany, be  and  the  same  hereby  are  permanently  suspended. 
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Done  in  open  eeasion  at  Boise^  Idaho,  this  20th  day  of  June, 
1917. 

John  W.  Crxaham,  A.  L.  Freehafer,  CommiflBJoiierfl^ 


OHIO  PUBLIC  trTILITI£S  COMMISSION. 

BE  MAHONING  &  SHENANGO  HAILWAY  &  LIGHT  COM- 
PANY.   ' 

[No.  1322.] 

ConetUutUmal  Utw  —  Mmpuirment  of  tf^nttact  -«  FrandMsle  rate  -^  Ju- 
ri8dicti4^u  of  Commission  to  alter* 

The  Ohio  Commission  is  without  power  to  increase  or  diminish 
a  rate  of  fare  over  an  interurban  line,  which  has  been  fixed  by  a  munic- 
ipality or  by  county  commissioners,  as  one  of  tbe  terms  and  conditions 
upon  which  the  franchise  was  granted. 

[January  10,  1918.] 

Application  of  the  Mahoning  &  Shenango  Railway  &  Light 
Company  for  permission  to  increase  passenger  fares ;  dismissed. 

By  the  Commission:  The  camplamt  £led  herein  by  the 
Mahoning  &  Shenango  Railway  &  Light  Company  sets  forth  that 
complainant  is  a  consolidated  coloration  of  the  states  of  Ohio 
and  Pennsylvania;  that  among  other  tihings  it  owns  and  operates 
a  line  of  intercprban  railroad  extending  from  Ihe  eity  of  Warren, 
Trumbull  county,  Ohio,  on  the  north  thence  ta  the  city  of  Niles, 
thence  to  the  village  of  Girard,  and  Aenee  to  the  cily  of  Toungs- 
town  in  Mahoning  county,  Ohio,  on  the  south ;  that  it  likewise 
owns  and  operates  a  line  of  interurban  raihroad  extending  from 
the  city  of  Youngstown,  Mahoning  county,  Ohio,  on  the  west, 
thence  to  the  village  of  Hubbard,  Trumbull  county,  Ohio,  and 
thence  to  tiie  city  of  Sharon,  in  the  state  of  Pennsylvania  on  the 
vest,  and  thai  the  nUes  of  fare  for  ihe  tramsportaiion  of  passen- 
gers between  the  above-named  points  are  fixed  by  its  franchises 
granted  by  the  county  commissioners  of  Trumbull  county,  Ohio, 
and  by  the  council  of  the  village  of  Hubbard,  Ohio,  and  duly 
accepted  by  the  complaJcuant;  that  by  reason  of  the  great  increase 
in  fuel  and  all  commodities  necessary  iir  the  operation  of  said 
railroad,  including  the  increased  oost  of  labor;  that  the  rates  of 
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fare  existing  and  now  in  force  between  the  cities  and  villages 
heretofore  set  forth  are  unreasonable  and  grossly  inadequate;  and 
that  said  rates  are  not  sufficient  to  produce  sufficiait  income  to 
operate  said  road  and  properly  and  adequately  maintain  said 
lines  of  railroad  and  equipment,  and  that  it  is,  and  will  be,  unable 
to  properly  perform  its  duties  as  a  common  carrier  between  said 
points,  unless  said  rates  of  fare  are  increased,  and  prays  for  an 
order  of  this  Commission  authorizing  and  empowering  it  to  im- 
pose and  charge  between,  the  points  above  named  an  increase 
over  those  specified  in  the  franchises  granted  to  the  complainant 
and  duly  accepted  by  it, 

A  demurrer  to  the  complaint  was  filed  by  the  ocHmnissioners 
of  Trumbull  County,  Ohio,  et  al.,  Betting  furth  iirree  -grounds 
of  demur,  viz., 

1st.  That  the  application  does  not  state  facts  sufficiait  to 
constitute  a  cause  of  action. 

2d.  That  the  Public  Utilities  Commission  of  Ohio  has  no 
jurisdiction  over  the  subject-matter  of  said  application. 

3d.  That  said  Commission  has  no  jurisdiction  over  the  de- 
fendants. 

Said  cause  was  heard  as  the  demurrer  to  the  complaint  on  the 
26th  day  of  November,  1917* 

If  it  is  true,  as  alleged  in  the  complaint  and  admitted  by  the 
demurrers,  that  the  complainant,  ^^y  reason  of  the  inadequate^ 
insufficient,  and  unreasonable  rates  of  fare  and  revenues  derived 
from  the  operation  of  said  lines,  is  now,  and  will  be,  unable  to 
properly  and  adequately  maintain  said  lines  of  railroad  and 
equipment,  and  is,  and  will  be,  unable  to  properly  perform  its 
duties  as  a  ccmunon  carrier  of  freight  and  passenger  for  hire 
between  said  points,"  manifestly  some  relief  ought  to  be  granted, 
if  it  is  within  the  power  of  the  Commission  so  to  do ;  for  it  is 
as  mudi  to  the  interests  of  the  public  that  a  public  service  cor- 
poration be  granted  sufficient  rates  to  enable  it  to  properly  peiv 
form  its  functions,  as  it  is  that  the  users  of  the  service  be  given 
as  low  a  rate,  or  charge,  as  will  enable  tiie  public  service  cor- 
poration to  properly  perform  its  duties  to  the  public. 

That  brings  us  squarely  to  the  consideration  of  the  question 
as  to  whether  or  not  this  Commission  has  the  power  to  increase 
or  diminish  a  rate  of  fare  over  an  interurban  line,  which  has 

P.U.R.1918B. 


Digitized  by 


Google 


BE  MAHONINQ  ft  S.  R.  &  L.  CO.  71 

beeEn  fixed  by  a  municipality,  or  by  the  eounty  commissioners^ 
as  one  of  the  terms  and  conditions  upon  which  the  franchise  was 
granted  for  the  operation  of  said  line  through  the  municipality 
and  along  and  across  the  public  highways  of  the  oounly. 

Excelknt  briefs  have  been  submitted  upon  both  sides  of  this 
controversy,  citing  numerous  authorities.  We  are  aware  that  the 
Commissions  of  several  states  have  held  that  they  have  such 
authority,  and  that  numerous  court  decisions  seem  also  to  sus- 
tain this  contention.  Whatever  notions  this  Commission  mi^t 
have  concerning  its  power  over  sudi  franchise  provisions,  by  rea- 
son of  subsequently  enacted  statutes  giving  it  authority  to  regu- 
late public  service  corporations,  its  power  in  this  respect  seems 
to  have  been  settled  by  the  decision  of  the  supreme  court  of  Ohio 
in  the  case  of  Interurban  R  &  Terminal  Co.  v.  Cincinnati,  93 
Ohio  St  108,  112  N.  E.  186,  the  syllabus  of  which  reads  as 
follows:  "An  ordinance  passed  by  a  village  council,  granting 
a  franchise  to  an  interurban  railway  company  to  construct  its 
line  through  the  village,  contained  the  following  provision: 
'Should  the  village  of 'Pleasant  Eidge  be.  annexed  to  the  city  of 
Cincinnati,  the  rate  of  fare  charged  for  a  ride  in  either  direc- 
tion between  any  point  in  said  village  and  the  Cincinnati  termi- 
nus shall  not  exceed  6  cents.'  The  company  thereafter  duly  ac- 
cepted the  franchise,  and  constructed,  maintained,  and  operated 
its  line  thereunder.  Subsequently  the  village  was  annexed  to 
the  city.  Held, — the  acceptance  of  the  grant  by  the  company 
constituted  a  binding  contract  between  the  parties.  As  long  as 
the  company  retains  the  franchise  and  operates  its  road  there- 
under its  terms  must  control.'' 

While  the  facts  in  the  two  cases  are,  in  many  respects,  dis- 
similar, yet  the  principles  laid  down  by  the  court  in  the  Cincin- 
nati Case  seem  to  preclude  the  granting  of  the  relief  sought  in 
this  proceeding;  for  the  language  of  the  learned  judge  who  deliv- 
ered the  opinion  is  broad  enough  to  cover  the  facts  in  this  case. 
He  says :  **But  in  this  case  we  are  dealing  with  the  subject  of 
contract.  It  implies  a  meeting  of  minds.  It  is  much  to  be  re- 
gretted if  .  *  .  the  fare  provided  by  the  contract  itself  does 
not  furnish  a  compensatory  return  to  the  company.  The  pre- 
sumption is  that  it  was  to  tne  interest  of  the  village  and  to  every 
municipality  to  provide  such  a  compensation  for  the  services  to 
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be  rendered  by  the  public  utility  as  will  induce  the  investment 
of  the  capital  necessary  to  the  furnishing  of  the  service.  In  fact 
it  may  be  said  that  it  is  the  duty  of  the  municipal  and  other 
authorities  to  provide  sufficient  compensaticm.  It  is  equally  the 
duty  of  the  company  not  to  contract  to  perform  a  servic^e  for  less 
compensation  than  is  proper.  But  we  are  not  able  to  see  how 
the  court  can  alter  the  terms  of  the  contract  in  this  case,  as  the 
parties  made  it.  The  only  thing  the  court  can  do  is  to  enforce 
the  contract  as  it  finds  it,  and  to  hold  that  as  long  as  the  com- 
pany continues  to  operate  under  the  franchise  it  must  submit  to 
the  terms  thereof.'' 

This  Commission  recognizes  its  duty  to  follow  the  law  as  laid 
down  by  the  supreme  court  of  the  state;  and  this  construction  of 
the  law  by  the  court  renders  it  unnecessary  for  the  Oommission 
to  make  further  investigation  as  to  whether  or  not  the  rates, 
fares,  and  diarges  fixed  by  the  franchise  are  just  and  reasonable ; 
and  ioT  this  reason  the  demurrer  will  be  sustained  and  tiie  com- 
plaint will  be  dismissed. 

An  order  will  be  entered  accordingly. 

Note.**^For  reference  to  cases  passing  upon  power  of  Commission 
to  regulate  rates  of  a  public  utility  as  affected  by  franchise  or  char- 
ter provision  or  by  contract  with  municipality  or  consumer,  see  note 
to  Re  New  York  &  K,  S.  Traction  Co.  P.UJ1.1918A,  983, 


CALIFORNIA  RAIIiROAD  COMMISSION, 

EE  CLEAK  LAKE  EAILROAD  COMPANY. 
[Decisioa  Na  4833;  Application  No.  fi^l.] 

SeourUy  issues  •^  Jurisdiction  of  Commission. 

1.  Upon  an  application  for  an  issuance  of  seouiit&ett  it  is  not 
wiUiin  the  proyince  of  the  CaUfornia  CJonuuission  to  advise  investors. 

Security  issues  —  Approval  hy  Commission  —  Effect, 

2.  In  granting  an  application  for  the  issuance  of  securities  under 
a  plan  which  contemplates  the  retirement  of  bonds  out  of  eamings,  the 
California  Commission  in  no  wise  approves  the  company's  prqgposed  rate 
schedule. 

[November  18,  1917.] 
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AMsinXD  second  supplemental  petition  for  aa  order  authoriz- 
ing the  issuance  of  stock  and  bonds;  applicant  authorized  to  issue 
$152,900  par  value  common  stock  and  $600,000  face  value  first- 
mortgage  bonds  and  an  equal  face  value  of  cumulative  participat- 
ing bonds  to  be  used  to  redeem  the  stock  and  first-mortgage  bo;ids, 
to  be  used  in  financing  the  constmdiion'of  a  railroad  from.  Hopr 
land  to  Lakeport. 

Appearances:  Haven  &  Atheam^  by  F.  G.  Atheam,  for  appli- 
cant 

Edgerton,  Commissioner:  On  September  11,  1917,  Clear 
Lake  Eailroad  Company  filed  its  amended  second  supplemental 
petition  in  the  above-entitled  matter.  In  this  petition,  applicant 
requests  authority  to  execute  a  trust  deed  substantially  in  the 
same  form  as  the  trust  deed  attached  to  the  second  supplemental 
application  herein  and  marked  "exhibit  C,"  to  secure  the  pay- 
ment of  $500,000  face  value  of  first-mortgage  6  per  cent  twenty- 
five  year  bonds ;  also  to  execute  a  trust  deed  substantially  in  the 
same  form  as  the  trust  deed  attached  to  the  second  supplemental 
application  herein  and  marked  "exhibit  D,'^  to  secure  the  pay- 
ment of  $500,000  face  value  of  twenty-five  year  6  per  cent  cumu- 
lative participating  mortgage  bonds.  Applicant  also  requests  au- 
thority to  issue  $152,900  par  value  of  its  common  capital  stock, 
$500,000  of  its  first-mortgage  bonds,  and  $500,000  of  its  cumu- 
lative participating  bonds.  Of  the  stock,  $150,000  as  well  as  the 
$500,000  of  first-mortgage  bonds  are  to  be  issued  to  Guy  L.  Har- 
dison  as  compensation  for  the  construction  of  applicant's  pro- 
posed line  of  railway  from  Hopland,  Mendocino  county,  to  Lake- 
port,  Lake  county,  a  distance  of  23  miles;  $25,000  of  stock 
applicant  desires  to  issue  in  exchange  for  terminal  properties  at 
Lakeport,  while  $7,900  of  stock  it  proposes  to  issue  in  exchange 
for  stock  issued  heretofore  without  authority  from  the  Commis- 
sion. 

In  a  former  decision  the  Commission  authorized  applicant  to 
issue  $25,000  of  stock  for  terminal  properties.  The  time  within 
which  applicant  was  permitted  to  issue  the  $26,000  of  stock  has 
expired.    None  of  the  stock  has  been  issued. 

Attached  to  the  amended  second  supplemental  application  and 

marked  "exhibit  1^  is  an  agreement  between  Guy  L.  Hardison 

and  Clear  Lake  Railroad  Company,  which  is  to  be  the  basis  of  the 
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contract  to  be  entered  into  for  the  construction  of  applicant's 
railroad.  This  agreement,  as  modified  by  the  waiver  filed  with 
the  Commission  on  October  26,  1917,  by  Guy  L.  Hardison,  in 
effect  provides  that  there  is  to  be  issued  to  Guy  L.  Hardison 
$500,000  of  first-mortgage  bonds,  together  with  $150,000  par 
value  of  capital  stock,  or  such  an  amount  as  may  be  authorized  by 
the  Railroad  Commission,  to  finance  the  construction  of  the  rail- 
road. The  contractor  is  under  no  obligation  to  begin  construc- 
tion until  there  have  been  obtained  valid  subscriptions  for 
$250,000  of  applicant's  cumulative  participating  bonds.  It  is 
further  provided  in  this  agreement  that  Guy  L..  Hardison  shall 
pay  all  construction  expenditures  including  overhead  charges,' 
and  be  responsible  for  the  operation  of  the  road  for  a  period  of 
thirty  days  after  its  completion.  The  agreement  contemplates 
that  at  least  51  per  cent  of  the  stock  authorized  by  the  Eailroad 
Commission  will  be  issued  to  Guy  L.  Hardison  to  assure  him 
control  of  the  company.  He  is  unwilling  to  undertake  the  con- 
struction and  financing  of  this  enterprise  unless  he  is  given  con- 
trol thereof  during  the  time  that  it  is  necessary  to  carry  out  the 
iinancial  plans  here  involved. 

As  above  indicated,  applicant  intends  to  execute  a  trust  deed 
securing  the  payment  of  $500,000  face  value  of  6  per  cent  twenty* 
five  year  bonds.  This  trust  deed  is  to  be  a  lien  on  all  of  appli- 
cant's property  now  owned  or  hereafter  acquired.  The  proposed 
trust  deed  provides  that  all  of  applicant's  surplus  earnings,  that 
is,  all  of  its  gross  earnings  from  operation  less  an  amount  neces- 
sary for  operating  expenses,  maintenance,  and  fixed  charges,  in- 
cluding taxes,  shall  be  paid  into  a  sinking  fund  for  the  purchase 
and  redemption  of  first-mortgage  bonds.  All  payments  by  sub- 
scribers for  cumulative  participating  bonds  must  also  be  paid  into 
this  sinking  fund.  All  sinking-fund  payments  must  be  used  by 
Clear  Lake  Railroad  Company  to  refund  first-mortgage  bonds. 

Applicant  proposes  to  execute  a  trust  deed  securing  the  pay- 
ment of  $500,000  face  value  of  twenty-five  year  6  per  cent  cumu- 
lative participating  bonds.  The  proceeds  of  these  bonds  may 
only  be  used  for  the  purpose  of  refunding  or  redeeming  the  first- 
mortgage  bonds  of  the  railroad.  After  the  participating  bonds 
are  certified  by  the  trustee,  they  are  to  be  delivered  to  the  order 
of  the  railroad  "upon  receipt  of  payment  in  full  of  the  full-face 
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value  of  the  bonds  so  to  be  delivered,  or,  upon  receipt  from  ihe 
railroad  or  from  the  trustee  of  the  first-mortgage  bonds  of  the 
railroad,  of  an  equivalent  faee-value  amount  of  the  said  first- 
mortgage  bonds."  The  first-^nortgage  Inmds  refunded,  with  all 
interest  coupons  detached  and  canceled,  shall  be  d^ivered  to  the 
trustee  under  the  trust  deed  seeoring  the  paymmt  of  dM  cumu- 
lative participating  bonds  as  security  for  said  bonds.  As  any  of 
the  cumulative  participating  bonds* are  redeemed  and  canceled^ 
a  like  amount  of  first-mortgage  bonds  deposited  with  the  trustee 
under  the  trust  deed  of  the  participating  bonds  shall  be  redeoned 
and  canceled.  If  the  company  fails  to  pay  interest  on  the  cumu- 
lative participating  bonds,  no  foreclosure  can  be  had.  The  in- 
terest, however,  is  cumulative.  If  the  bonds  are  not  paid  at  ma- 
turity, the  trustee  may,  and  upon  being  requested  in  writing  by 
the  holders  of  a  majority  in  amount  of  the  bonds  outstanding 
shall,  proceed  to  take  the  necessary  steps  to  enforce  the  provisions 
of  the  trust  deed. 

Applicant  has  been  taking  subscriptions  for  $350,000  of  the 
cumulative  participating  bonds  under  an  agreement  which  sub- 
stantially provides  that  no  bonds  shall  be  issued  until  fully  paid ; 
that  10  per  cent  of  the  subscriptions  shall  be  paid  within  thirty 
days  after  the  railroad  is  completed  and  placed  in  regular  opera- 
tion; that  the  balance  of  the  subscriptions  is  due  twenty  years 
after  the  date  of  the  first  payment ;  that  subscribers  may  pay  the 
balance  prior  to  the  due  date;  that  the  deferred  payments  shall 
bear  interest  at  a  rate  not  exceeding  6  per  cent  per  annum,  pro- 
A-ided  that  the  interest  on  the  deferred  payments  shall  be  comput- 
ed at  a  rate  sufficient  only  to  make  up  the  deficiency  in  the  in- 
terest charges  on  the  first-mortgage  bonds  which  ihe  railroad  has 
failed  to  earn;  that  to  secure  the  payment  of  the  subscriptions 
the  raih*oad  shall  have  a  lien  on  the  subscribers'  properties  de- 
scribed in  the  subscription  agreement;  that  all  payments  shall 
be  made  to  the  trustee  and  that  sudi  payments,  together  with  the 
net  earnings  of  the  company,  shall  be  used  to  refund  or  redeem 
first-mortgage  bonds  or  cimiulative  participating  bonds;  that  the 
subscription  agreement  shall  not  become  eflFective  until  subscrip- 
tions have  been  obtained  for  $350,000  of  cumulative  participat- 
ing bonds, — and  that  tiie  company  agrees  to  begin  the  construc- 
tion of  the  road  within  thirty  days  after  subscriptions  for  $350,- 
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000  of  these  bonds  hare  been  obtained,  and  that  said  construotion 
shall  be  completed  within  eight  months  thereafter. 

Paragraph  8  of  the  subseripticm.  agreem^ot  reads  in  part  as 
follows:  ^^The  intent  and  meaning  of  this  agreement,  and  the 
expectations  of  the  parties  hereto,  being,  that  if  the  earnings  of 
said  company  are  sufficient  to  meet  its  operating  charges,  taxes, 
and  assessments,  depreciation,  and  interest  on  outstanding  first* 
mortgage  bonds,  and  the  said  sinking  fund  is  sufficient  to  retire 
the  first-mortgage  bonds  within  the  said  twenty  (20)  year  period, 
the  subscribers  will  not  be  called  upon  for  any  portion  of  the  de- 
ferred amounts  of  their  subscriptions,  and  that  the  cumulative 
participating  bonds  that  are  to  be  held  in  trust  by  said  trustee,  for 
the  subscribers,  will  be  automatically  retired  and  canceled  as  the 
outstanding  first-mortgage  bonds  are  paid  and  canceled,  and  that 
the  cumulative  participating  bonds  which  are  to  be  issued  to  the 
subscribers  when  paid  for,  as  herein  provided,  will  be  paid  and 
canceled  before  the  stockholders  can  participate  in  any  of  the 
earnings  of  the  road." 

It  appears  that  to  date  subscriptions  have  been  secured  for 
approximately  $209,000  of  the  cumulative  participating  bonds. 
As  said  above,  the  subscribers  for  these  bonds  cannot  be  held  liable 
until  valid  subscriptions  have  been  secured  for  $850,000  face 
value  of  the  bonds.  The  contractor,  on  the  other  hand,  is  obli- 
gated to  begin  the  construction  of  the  road  as  soon  as  valid  sub- 
scriptions have  been  obtained  for  $250,000  of  the  participating 
bonds  from  resident  and  nonresident  owners  of  real  property 
situated  tributary  to  the  railroad.  Paragraph  2  of  the  agree- 
ment between  Guy  L.  Hardison,  the  contractor,  and  Clear  Lake 
Kailroad  Company,  ppovides  in  substance  that  the  contractor  diall 
at  his  own  cost  and  expense  consummate  the  plan  of  financing  the 
railroad  within  ninety  days  after  a  final  order  is  obtained  from 
the  Eailroad  Commission  authorising  the  issue  of  stocks  and 
bonds  and  the  execution  of  any  contracts  whidii  must  be  approved 
by  the  Eailroad  Commission. 

The  Commission  is  not  called  upon  to  approve  either  the  agree* 
ment  which  is  tiie  basis  ef  the  construction  contract,  or  the  sub- 
scription agreement  for  cumulative  partieipating  bonds.  I  be- 
Ueve,  however,  that  Aere  should  be  filed  with  the  Commission  a 
complete  copy  of  each  subscription  for  participating  bonds,  and 
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that  the  Conunieaion  should  b©  informed  of  any  and  all  pay- 
ments made  on  said  subscriptions  and  of  the  application  of  the 
moneys  thus  received. 

[1]  The  interest  of  the  Commission  goes  primarily  to  the 
amount  of  stock  and  bonds  to  be  issued  to  fi»anee  the  construc- 
tion of  this  road.  It  is  not  within  the  province  of  the  Commis- 
sion to  advise  investors.  In  this  instance,  J.  B.  Eogers,  interest- 
ed in  the  financing  of  Clear  Lake  Bailroad  Compatiy^  informs 
the  Commission  that  the  subscribers  for  cumulative  participating 
bonds  have  full  knowledge  of  the  financial  plans  of  applicant. 
We  may,  therefore,  asstttoe  that  the  subscribers. realize  that  the  10 
per  cent  paid  on  their  subscriptions  within  thirty  days  after  :the 
road  is  completed  will  in  effect  be  used  to  reimburse  the  contrac- 
tor in  part  for  his  construction  expenditures.  True,  this  money 
will  be  used  to  redeem  first-m<wrtgage  bonds,  but  the  fact  remains 
that  the  bonds  will  be  issued  to  Guy  L.  Hardison  in  part  pay- 
ment for  the  construction  of  the  road. 

[2]  While  it  is  proposed  by  the  railroad  to  charge  such  rates 
as  to  permit  the  retirement  of  the  bonds  out  of  earnings,  a  matter 
of  which  the  subscribers  for  participating  bonds  are  apparently 
aware,  it  should  be  understood  that  the  Commission  in  no  v^ay  in 
this  proceeding  approves  the  company's  proposed  rate  schedule. 

Applicaait  in  its  last  an^iual  report  shows  stock  outstanding  in 
the  sum  of  $82,150,  The  proceeds  from  the  sale  of  this  atock 
have  been  used  for  grading,  for  purchase  of  some  rails,  for  the 
payment  of  pr^iminary  surveys,  and  for  other  purposee.  Some 
of  the  work  done  and  material  acquired  will  be  used  in  the  com- 
pletion of  the  road-  Obviously,  the  amount  of  stock  heretofore 
issued  should  be  taken  into  consideration  in  connection  with  this 
supplemental  application.  I  am  therefore  pf  ;the  opinion  that 
the  amount  of  stock  to  be  issued  to  Guy  L.  Hardison  as  part  pay- 
ment for  the  road  should  not  exceed  $120,000.  I  am  further  of 
the  opinion  that  the  stock  aaid  bonds  herein  authorized  to  finance 
the  construction  of  this  railroad  should  be  issued  only  from 
time  to  time  after  the  Commission  is  furnished  with  detailed 
construction  expenditures. 

In  the  Commission's  opinion  in  this  application  of  November 
9,  1916  (decision  No,  3,868),  authority  to  issue  securities  was 
withheld,  among  other  reasons,  because  a  sufficiently  complete 
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presentation  of  the  engineering  plans  for  the  proposed  lines  was 
not  then  before  the  Commission.  The  presentation  of  these  fea- 
tures is  now  in  such  detail  as  to  enable  the  Commission  to  make 
its  order. 

The  revised  line  appears  to  be  practicable,  and  the  estimate  of 
cost  of  construction,  which  has  now  been  furnished  and  which 
totals  $532,868  for  the  entire  line,  including  equipment,  over- 
heads, and  an  estimated  10  per  cent  for  contractor's  profits,  seems 
sufficient  to  complete  the  road. 

The  proposed  location  necessitates  heavy  grade  and  sharp 
curves  because  of  the  peculiar  and  difficult  topography  of  the 
country;  but  the  construction  and  operation  with  a  proposed 
Shay  engine  freight  service  and  gasolene  motor  passenger  serv- 
ice will  be  feasible. 

A  check  of  the  company's  estimates  of  traffic,  revenues,  and  ex- 
penses leads  to  the  conclusion  that,  from  the  traffic  point  of  view, 
the  Commission  is  justified  in  granting  the  application. 

It  must,  of  course,  be  understood  that  the  cost  estimate  total 
of  $632,868  is  based  on  roadbed,  structures,  and  equipment,  as 
shown  in  the  construction  estimate  submitted  to  the  Commission. 
If  this  estimate  or  the  construction  standards  should  be  changed 
during  the  course  of  the  building  of  the  road,  resulting  in  either 
an  ilicrease  or  a  decrease  of  the  estimated  cost,  the  Commission 
reserves  the  right  to  diange  the  amount  of  securities  to  be  issued 
to  the  contractor  in  payment  for  the  road. 

The  agreement  with  Hardison  (exhibit  I  of  the  second  supple- 
mental application)  provides  on  page  1  for  "Clear  Lake  Railroad 
Company  to  enter  into  a  contract  with  Guy  L.  Hardison,  or 
with  a  corporation  to  be  organized  by  said  Hardison,  for  the 
construction,  equipment,  and  initial  operation  of  said  railroad." 

And  further,  on  page  2,  for  "the  said  railroad  to  be  built  and 
equipped  in  accordance  with  plans,  profiles,  and  specificaticms  to 
be  hereafter  filed  with  said  Railroad  Commission." 

Since  the  proposed  construction  standards,  plans,  and  specifica- 
tions, as  they  have  been  filed  with  the  second  supplemental  ap- 
plication, are  now  in  general  approved  by  the  Commission  in  this 
opinion  and  order,  it  would  not  appear  necessary  for  the  Com- 
mission specifically  to  approve  the  contemplated  construction  con- 
tract unless  this  contract  departs  from  the  plans  of  construction 
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now  before  ns.  I  suggest  that  the  contract  contain  a  clause  pro- 
viding that  if  changes  are  to  be  made  diminishing  or  increasing 
the  quality  or  extent  of  the  work  covered  in  the  contract,  the 
amount  payable  to  the  contractor  shall  then  be  diminished  or 
increased  proportionately  and  in  accordance  with  the  prices  speci- 
fied in  the  construction  estimate  referred  to. 

The  authority  to  issue  securities  should  not,  however,  become 
effective  until  the  construction  contract  has  been  executed,  filed 
with,  and  approved  by  the  Commission. 

As  suggested  by  counsel  for  applicant,  I  believe  that  the  con- 
tractor should  give  a  $500,000  surety  bond  to  assure  the  com- 
pletion of  the  road  and  the  acquisition  of  the  necessary  equip- 
ment. A  certified  copy  of  this  bond  should  be  filed  with  the 
Bailroad  Commission. 

I  am  also  of  the  opinion  that  any  bonuses  in  land,  in  cash,  or 
in  other  forms  given  by  landowners  or  others  who  will  be  bene- 
fited by  the  construction  of  this  line,  should  accrue  to  the  ad- 
vantage of  the  railroad  company,  and  should  be  used  either  to  as- 
sist in  defraying  the  cost  of  construction  or  in  meeting  the  interest 
payments  on  the  bonds  during  the  first  years  of  operation.  And 
I  recommend  a  provision  in  this  order  that  a  statement  of  all 
bonus  payments  heretofore  made,  or  hereafter  to  be  made,  in 
connection  with  this  enterprise,  be  filed  with  this  Commission* 

I  herewith  submit  the  following  form  of  order : 

SECOND  SUPPLEMENTAL  ORDER. 

Clear  Lake  Railroad  Company  having  applied  to  the  Rail- 
road Commission  for  authority  to  execute  trust  deeds  and  to  issue 
stock  and  bonds  in  the  amounts  and  for  the  purposes  set  forth  in 
the  foregoing  opinion,  and  a  hearing  having  been  held;  and  it 
appearing  to  the  Railroad  Commission  that  the  money,  property, 
or  labor  to  be  procured  or  paid  for  by  such  issue  is  reasonably 
required  for  the  purpose  or  purposes  specified  in  the  order,  and 
that  the  expenditures  for  such  purpose  or  purposes  are  not  in 
whole  or  in  part  reasonably  chargeable  to  operating  expenses  or 
to  income. 

It  is  hereby  ordered  that  Clear  Lake  Railroad  Company  be, 
and  it  is  hereby,  granted  authority  to  issue  $152,900  par  value  of 
common  capital  stock,  $500,000  face  value  of  first  mortgage  6 
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per  cent  twenty-five  year  bonds,  and  $500,000  face  value  of  .6 
per  cent  twenty-five  year  cumulative  participating  bonds. 

It  is  hereby  fwiher  ordered  that  Clear  Lake  Railroad  Com- 
pany be,  and  it  is  berqby,  granted  authority  to  execute  a  trust 
deed  substantially  in  the  same  form  as  the  trust  deed  aittached  to 
the  second  supplemental  application  herein  and  marked  ^fexhibit 

It  is  hereby  further  ordered  that  Clear  Lake  Eailroad  Com- 
pany be,  and  it  is  hereby,  granted  authority  to  execute  a  trust 
deed  substtotially  in  the  same  form  as  the  trust  deed  attached  to 
the  second  supplemental  application  and  marked  "exhibit  D/' 

The  authority  herein  granted  to  issue  stock  and  bonds  is  grant- 
ed upon  the  following  condition^  and  not  otherwise :  > 

1.  Stock  in  the  amount  of  $120,000  may  be  issued  for  the  pur- 
pose of  fi:nancing  in  part  the  construction  of  applicant's  railroad. 

3.  Stock  in  the  amount  of  $25,000  may  be  issued  foi^  the  pur- 
pose of  acquiring  a  one-h^lf  interest  in  terminal  properties  at 
Lakeport,  l^aviijg  a  frontage  on  Clear  Lake  and  being  described 
in  the  application  herein* 

3.  Stock  in  the  amount  of  $7,900  may  be  issued  in  lieu  of  a 
like  amount  of  stock  heretofore  issued  without  authority  from 
the  Kailroad  Commission. 

4.  The  $500,0.00  of  first-mortgage  bonds  herfein  authorized  to 
be  issued  shall  be  used  by  applicant  to  finance  in  part  the  con- 
struction of  its  line  of  railway. 

6.  The  proceeds  obtained  from  the  issue  of  $500,000  of  cumu- 
lative participating  bonds  herein  authorized  to  be  issued  shall  be 
used  by  applicant  only  for  the  purpose  of  redeeming  and  refund- 
ing its  $500,000  face  value  of  first-mortgage  bonds. 

6.  None  of  the  stock  and  bonds  herein  authorized  to  be  issued 
to  construct  applicant's  line  of  railway  shall  be  issued  until  ap- 
plicant has  filed  with  the  Kailroad  Commission  a  copy  of  the  con- 
struction contract  proposed  to  be  entered  into  between  applicant 
and  Guy  L.  Hardiscm,  said  contract  to  provide  that  payments  to 
the  contractor  shall  be  made  periodically  only  after  detailed  state- 
ments of  construction  expenditures  have  been  furnished  to  the 
railroad  company,  and  a  oopy  of  such  statements  filed  with  the 
Bailroad  Conunission^  and  before  authority  herein  granted  to 
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hsae  stodc  and  bonds  skall  beoome  ^eetive  the  approral  of  said 
eonstmction  eontraot  must  haye  been  obtained  by  supplemental 
order  of  this  CommissioB. 

7.  Applicant  shall  keep  accurate  and  complete  accounts  in.ac- 
c<n*danoe  with  the  claBsification  as  prescaribed  by  the  Bailroad 
Commission  for  steam  railroads. 

8.  Applicant  shall  file  with  the  Bailroad  Commission  a  com- 
plete copy  of  each  subscription  for  the  purohase  of  cumulative 
participating  bonds,  such  copy  to  show  any  and  all  conditions 
under  which  the  subscription  was  made. 

9.  Applicant  shall  file  with  the  Eailroad  Commission  a  state- 
ment of  all  bonuses  and  jgttats  hdi'^Coforepaid  or  to  be  paid  in 
any  way,  in  cash  or  in  any  other  form,  to  any  person  or  corpora- 
tion in  connection  with  the  construction  of  the  railway  herein 
under  consideration;  and  such  bonusefe  or  grants,  unless  otherwise 
authorized  by  the  Eailroad  Commission^  shall  be  ma4e  payable  or 
assigned  to  the  applicant  herein.  AD  moneys  or  other  (Jonsidera- 
tions  received  in  connection  with  said  bonuses  or  grants  shall  be 
held  by  the  applicant,  and  no  disposition  made  thereof  until 
such  disposition  has  been  authorized  by  the. Eailroad  Cpmn^ssioxi. 

10.  Applicant  sh^U  file  for  the  approval  of  the  Eailroad  Com- 
mission a  certified  copy  of  Hie  contractor's  surety  bond,  such 
bond  to  be  for  not  less  than  $500,000. 

11.  Applicant  shall  keep  separate,  true,  ard  accurate  accounts 
showing  the  receipt  and  application  in  detail  of  the  proceeds  of 
the  sale  of  tl^e  stock  and  bonds  herein  authorized  to  be  issued ;  and 
on  or  before  the  25th  day  of  each  month  the  company  shall  make 
verified  reports  to  the  Commission  stating  the  sale  or  sales  of  said 
stock  and  bonds  during  the  preceding  months,  the  terms  and  con- 
dition of  sales,  the  moneys  realized  therefrom,  and  the  use  or  ap- 
plication of  such  moneys,  all  in  accordance  with  this  Commis- 
sion's general  order  H'o.  24,  which  order,  in.  so  far  as*  applicable, 
is  made  a  part  of  this  order* 

12.  The  authority  herein  graiited  to  ia^e  stock  and  bonds  shall 
not  become  effective  until  applicant  has  paid  the  fee  preacrihed 
by  the  Public  Utilities  Act. 

13.  The '  authority  herein  granted  to  issue  cpmmop  capital 
stock  and  first-mortgage  bonds  shall  apply  only  to  smh  stock  and 
bonds  as  may  be  issued  on  or  before  October  1,  1918 ;  oumulatiye 
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participating  bonds  may  be  issned  at  any  time  hereafter  upon 
the  full  payment  of  the  subecription  price  in  accordance  with  the 
subscription  agreement  and  the  trust  deed  under  which  the  bonds 
are  being  issued. 

The  foregoing  third  supplemental  c^inion  and  second  supple- 
mental order  are  hereby  approved  and  ordered  filed  as  the  third 
supplemental  opinion  and  seccmd  supplemental  order  of  the  Bail- 
road  Commission  of  California. 


OAIilFORNIA  RAIUIOAD  COMMISSIOX. 

BE  SOUTHWESTERN  GAS  COMPANY. 
[Decidon  No.  4911;  ApplieatioB  No.  3163.] 

Betwm  -*>  Cfas  —  War  c&ndUi&nm, 

1.  IXuring  the  national  crisis  caused  l^  a  state  of  war,  a  utility 
must  not  only  economize  in  every  way  possible,  but  must,  as  well  as  its 
consumers,  bear  a  portion  of  the  burden,  and  in  many  instances  forego 
a  considerable  part  of  its  profits. 

Setum  —  Oas  —  Increase. 

2.  A  gas  utility  whose  net  earnings  in  the  past  have  been  below 
the  cost  of  money  was  permitted  to  raise  its  rates  sufficiently  to  com- 
pensate for  the  increased  cost  of  production. 

[November  30,  1917.] 

Application  of  the  Southwestern  Gas  Company  for  permis- 
sion to  increase  its  rates;  increased  rate  schedule  with  discount 
feature  fixed  by  the  Commission ;  investment  in  properties  fixed 
at  $40,000. 

Appearances:  Claude  H,  Webber  for  applicant;  W.  C.  Fetch- 
ner  for  town  of  Hemet. 

By  the  Commission:  This  is  the  application  of  the  Southwest- 
em  Gas  Company  for  an  increase  of  its  rates  for  gas  in  the  cities 
of  Hemet  and  San  Jacinto,  Riverside  county,  California,  in 
which  cities  it  operates  an  artificial  gas  production  and  distribu- 
tion system. 

In  its  application  the  company  alleges  that  the  present  rates 
are  not  sufficient  to  allow  interest  on  the  money  invested ;  that  the 
increased  costs  will  cause  a  serious  deficit  in  the  company's  op- 
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erations,  and  that  the  present  rates  are  not  equitable  to  all  con- 
rumers.  The  company  requests  authority  to  increase  its  rates 
for  artificial  gas  sufficient  only  to  meet  the  increased  (Operating 
expenses  caused  particularly  by  the  increased  cost  <rf  fuel.  In 
the  original  application  it  asked  that  certain  rates.be  apiMX>Ted. 
At  the  hearing,  however,  the  company  amended  its  application 
and  asked  that  the  Commission  fix  a  rate  which  it  should  find 
to  be  just  and  reasonable. 

A  hearing  in  this  matter  was  held  before  Examiner  Encell  at 
Hemet  on  November  13,  at  which  time  evidence  and  testimony 
were  introduced.  » 

The  rates  charged  by  Southwestern  Gas  Company  for  gas  of 
approximately  600  B.T.TJ.  per  cubic  foot  have,  in  the  past,  and 
now  consists  of  a  winter  and  summer  rate.  These  rates  have 
never  been  passed  on  by  the  C<»nmission. 

The  winter  rate  is  $1.50  per  1,000  cubic  feet  where  the  month- 
ly consumption  is  less  than  3,000  cubic  feet,  and  $1.25  per  1,000 
cubic  feet  where  the  consumption  exceeds  that  amount.  The 
summer  rate,  charged  from  April  1  until  October  31,  is  $1.50 
per  1,000  cubic  feet  where  the  monthly  consumption  is  less  than 
5,000  cubic  feet.  Where  the  consumption  exceeds  5,000  cubic 
feet  per  month  there  is  a  discount  of  5  cents  per  1,000  cubic  feet 
for  each  5,000  cubic  feet  consumed.  The  minimum  bill  charged 
in  both  cases  is  75  cents  per  meter  per  month. 

Assistant  Engineer  W.  J.  Hammond  of  the  Commission's  gas 
and  electric  department  submitted  a  report  and  testified  regard- 
ing the  approximate  capital  invested  by  the  Southwestern  Gas 
Company,  the  revenues  and  expenses  for  the  last  three  years,  and 
the  effect  of  the  increased  cost  of  oil  upon  the  company's  net 
revenue  and  operating  expenses. 

Prom  Mr.  Hammond's  testimony  it  appears  that  the  estimated 
investment  in  these  properties  is  approximately  $40,000.  This 
estimate  appears  sufficiently  accurate  for  the  determinations  in 
this  matter. 

The  revenues  and  expenses,  together  with  the  returns  realized 
for  the  three  years  last  past^  are  set  forth  as  follows: 
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1914. 

1916. 

1916. 

ODeratinor  revenue 

$0,441.89 

7,677.77 

$10,268.08 
7,613.82 

$9,428.18 

OnArfi.tiffMr    ftriMHMWfl     

7,458.14 

Net  for  mioTest  and  depracifttion  . . 

Net  rate  for  interest  and  depredation 
Net  rate  for  interest 

11,864.12 

4.66% 
1.85% 

»  2,756.11 

6.9% 

4.1% 

$l,970i)4 

4.93% 
2.12% 

The  statistics  for  the  year  1916  show  the  following: 

Barrels  of  oil  used  2,336 

Total  gas  manufactured 7,157 4>00  cubic  feet 

Total  gaa  sold 6,416,300  cubic  feet 

Average  number  of  consumers  . . .  i ....'. 315 

Gas  sold  per  consumer  « 20,360 .  oubie  f«et 

Revenue  per  consiuner  (ind.  misc.  revenue)    . . .-. $29.93 

Revenue  per  1,000  cubic  feet  sold  (incl.  misc.  revenue)  $  1.47 

Gallons  oil  p^  IgOOO  cubic  feet  sold 15.3 

Daring  the  year  1916  the  company  paid  $1.06  p«r  barrel  for 
oil  delivered  at  Hemet  The  cost  of  oil  steadily  increased  until 
August,  1917,  since  which  date  the  compaxiy  has  paid  $1.70  per 
barrel  fpr  oiL  Mr.  Webber,  manager  of  the  company,  testified 
tiiat  he  was  unable  to  obtain  a  contract  for  oil,  and  was  therefore 
required  to  pay  prices  subject  to  market  ^uctuations. 

Applicant's  business  has  not  shown  any  increase  during  the 
past  three  years,  as  will  be  noted  by  reference  to  the  revenues  for 
1914,  1915,  and  1916 ;  and  it  is  probable  that,  without  material 
increase  in  investment,  tiie  company's  gas  busiAess  will  not  be 
much  greater  in  1918  than  in  1915  or  1916. 

Mr.  Webber  testified  that  some  rearrangements  were  being 
made  at  the  company's  plant  by  which  he  hoped  to  realize  a 
slight  saving  in  oil,  and  also  by  the  extension  of  certain  mains  be- 
tween thirty  and  forty  new  consumers  would  be  added  to  the  com- 
pany's system.  Such  will  not,  however,  offset  the  material  in- 
crease in  operating  expenses  resulting  from  the  increased  price 
of  oil. 

The  increase  in  oil  cost  of  65  cents  per  barrel  over  1916  price, 
if  applied  to  the  amount  purchased  during  that  year,  shows  an 
increase  in  operating  expenses  for  that  item  alone  of  $1,518.40 
or  $0,236  per  1,000  cubic  feet  of  gas  sold.  Other  expenses  will 
tend  to  increase  this  cost  further.  This  increase  alone  will  re- 
quire an  avOTage  rate  of  $1.71  per  1,000  cubic  feet  sold  to  re- 
turn the  same  low  net  return  received  in  1916. 

[1,  2]  It  is  apparent  from  the  above  that  if  applicant  is  not 
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granted  relief  it  will,  under  the  present  oil  prices,  be  barely  able 
to  meet  its  operatiiig  espentea  in  the  future^  uid  will  therefore 
not  be  able  to  earn  any  return  upon  its  investment 

During  the  present  national  crisis  a  company  must  not  only 
economize  in  every  way  possible,  but  must  also  expect  in  many 
instances  to  have  to  for^o  a  considerable  part  of  its  profits.  In 
the  case  of  this  company,  however,  its  net  earnings  have  been  be- 
low the  cost  of  money  and  we  believe  that,  considering  these 
previous  losses,  the  applicant  is  entitled  at  least  to  an  increase 
of  rates  which  will  as  near  as  possible  offset  the  increased  cost  of 
oil. 

Applicant  in  this  case  asks  only  for  an  incr^tse  snffioient  td 
offset  the  increase  in  the  cost  of  oil,  and  states  that  in  the  future, 
if  oil  prices  decline,  it  will  be  willing  to  reduce  its  rates  for  gas. 

An  increase  in  gas  rates  in  general  is  accompanied  by  a  loss  of 
some  business  owing  to  the  greater  economy  en  the  part  -of  con- 
sumers and  to  the  changing  to  other  fuels.  Under  the  present 
conditions,  however,  practically  all  other  forms  of  fuel  which 
can  be  used  in  competition  with  gas  have  materially  advanced  in 
price  also,  so  that  any  material  decrease  in  sales  aeeonpanying 
such  an  increase  will  probably  not  be  realized. 

It  appears  from  the  testimony  in  this  matter  that  a  form  of  rate 
which  would  tend  to  encourage  incre^ed  use  of  gas,  and  also 
one  that  would  encourage  the  prompt  payment  of  bills  at  the 
company^s  office,  would  result  in  a  material  saving  to  both  com- 
pany and  the  consumer,  and  not  require  as  high  a  rate  as  would 
be  required  otherwisa 

The  rates  set  forth  in  the  order  herein  will  result  in  an  in- 
creased revenue  sufficient  to  compensate  for  the  increase  in  oil 
cost  provided  the  sales  do  not  decrease  materially.  In  this 
schedule  a  discount  of  25  cents  for  prompt  payment  ia  made  on 
all  bills  to  encourage  payment  and  reduce  cost  of  collection, 

which  it  appears  will  reduce  operating  expenses  considerably. 
P,U.R.1918B. 
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COLORADO  PUBLIC  rTUilTIEm  COMBOSSIOK. 

CITY  OF  LAMAB 

INTEBMOUNTAIN  BAILWAY,  LIGHT,  &  POWER  COM- 

PANY. 

[Case  No.  100.] 

Commissions  —  Jurisdiction  —  Steam,  heating, 

1.  The  Colorado  Commission  has  no  jurisdiction  over  steam-heating 
.     utilities. 

TaluaUon  —  8meU  items  of  equipments 

2.  Items  of  equipment  of  small  value,  having  a  life  of  less  than  one 
year,  should  not  be  included  in  a  valuation  for  rate  making,  such  items 
being  properly  chargeable  to  operating  expense  account  at  the  time  of 
purefaase. 

Valuation  —  Overheads  —  Bereentage, 

3.  In  a  valuation  for  rate  making,  construction  overheads  amount- 
ing to  over  13  per  cent  of  the  field  cost  of  the  inventoried  property  of  an 
electrical  utility  were  held  reasonable  and  liberal,  and  allowances  be- 
ycmd  that  excessive. 

TaluaUon  —  Overheads  —  Discount  on  securities  —  Organization  ex* 
pense. 

4.  An  allowance  will  not  be  made  by  the  Colorado  Commission  for 
discount  on  securities,  on  the  theory  that  it  is  an  organization  expense. 

Vaiuation  —  Overheads  —  Engineering  costs. 

5.  An  item  in  the  book  value  of  an  electric  and  steam  heating  prop- 
erty relating  to  engineering  and  supervision,  and  amounting  to  more 
than  20  per  cent  of  the  construction  cost,  is  entirely  excessive  and  im- 
reasonable ;  and,  in  the  absence  of  evidence  to  show  that  such  an  amount 
was  ever  paid,  only  the  reasonable  value  of  such  services  should  be  al- 
lowed  in  a  rate  valuation. 

Valuation  —  Accrued  depreciation  —  Rule  as  to  deduction* 

6.  In  a  valuation  of  public  utility  property  for  rate  making,  no  de- 
duction should  be  made  for  accrued  depreciation,  where  this  has  been 
provided  for  by  the  sinking-fund  method;  but  where  the  straight-line 
method  of  providing  for  depreciation  has  been  adopted,  a  deduction 
should  be  made  of  a  sum  equal  to  the  amount  in  the  depreciation  re- 
serve, or  such  an  amount  as  the  reserve  might  reasonably  have  been  had 
it  not  been  disbursed  in  the  form  of  dividends;  and,  therefore,  the  de- 
termination of  whether  depreciation  shall  be  deducted  or  not  does  not 
depend  upon  the  physical  condition  of  the  property. 

Depreciation  —  Accrued  —  ActMOl  inspection, 

7.  The  amount  of  depreciation  of  public  utility  property,  as  de- 
termined by  actual  inspection,  has  no  bearing  on  fair  value  for  rate 
making. 
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dpforUmnment  —  E^openae^  —  fledrio  and  Biean^heating  piani. 

8.  No  attempt  should  be  made  to  apportion  operating  expenses  be- 
tween the  two  departments  in  case  of  an  electric  plant  furnishing  steam* 
heating  senrice  hj  the  use  of  exhaust  team;  it  being  more  practical  to 
eonaider  the  revenues  derived  from  the  sale  of  steam  heat  as  a  non- 
operating  revenue  of  the  electric  property,  and  the  operating  expenses 
directly  assignable  to  the  steam-heating  property  as  nonoperating  ex- 
penses of  the  electric  property. 

JSatea  —  Steam  heating  —  BihprodM^ei  aerviee. 

9.  An  electric  utility  furnishing  steam  heating  as  a  by-product 
service,  by  the  use  of  exhaust  steam  from  its  electric  plant,  should 
not  place  its  rates  for  steam-heating  service  at  so  low  a  point  that  the 
revalues  tiierefrom  will  not  meet  the  fixed  charges  on  the  investment 
in  steamrheatii^  prajperty. 

Mates  —  Steam,  heating  —  By-product  service  —  Value  of  service. 

10.  The  value,  rather  than  the  cost,  of  steam-heating  service  fiu*- 
nished  as  a  by-product  by  an  electric  utility,  should  govern  in  the  mat- 
ter of  establishing  rates  for  such  service. 

Ifiscriminati€ni  —  Minimum  rates  ^  Domestic  and  commercial  con- 
sumer, 

11.  The  minimmn  bill  for  commercial  electric  service  should  not  ex- 
ceed the  minimum  guaranty  for  domestic  service,  merely  for  the  reason 
that  the  consumer  is  classified  as  a  commercial  user. 

[October  8,  1917.] 

Petition  complaining  that  the  rates  of  the  defendant  for 
electric  service  and  for  steam  heating  were  unreasonable  and 
excessiye.  The  complaint  as  to  steam-heating  rates  was  dis- 
missed for  lack  of  jurisdiction.  The  value  of  the  company's 
property  for  rate-making  purposes  were  found  to  be  $139,500. 
The  existing  minimum  bills  were  found  to  be  excessive  and  dis- 
criminatory. The  company  was  ordered  to  file  new.  schedule 
without  material  reductions,  as  set  forth  in  the  opinion. 

Appearances:  W.  E.  Fee  for  petitioner  and  complainant;  R. 
L.  Holland  and  W.  B.  Gordon  for  defendant. 

By  the  Commission:  The  petitioner  herein,  the  city  of  La- 
mar, a  municipal  corporation  in  the  county  of  Prowers,  on  the 
25th  day  of  September,  1916,  filed  with  the  Commission  a  com- 
plaint in  writing  alleging  that  the  rates  and  charges  of  the  In- 
termountain  Railway,  Light,  &  Power  Company,  engaged  in  the 
business  of  supplying  the  city  of  Lamar  with  electric  current  for 
municipal  purposes,  and  the  inhabitants  of  the  said  city  with 
electric  current  f oi  lighting,  power,  domestic,  and  other  purposes, 

P.UJ1.1918B. 

Digitized  by 


Google 


88  COLORADO  PUBLIC  UTILITIES  COMMISSION,       ' 

are  unreasonable  and  excessive,  and'tliat  tte  rates  charged* by  the" 
corporation  for  steam  heating  are  unreasonable  and  excessiva 

0»  tiie  6  th  day  of  October,  1916,  the  defendant,  the  Inter- 
mountain  Eailway,  Light,  &  Power  Company,  filed  with  the 
Conlmission  its  answer,  alleging  that  its  rates  and  charges  for 
electric  current  are  on  file  with  the  Commissian  in  accordance 
with  the  laws  of  the  state  of  Oelorado,  and  that  the  said  rates 
and  charges  are  reasonable. 

.It  was  further  alleged  by  the  defendant  that  its  rates  and 
charges  for  mimicipal  lighting  are  iu  acoordanoe  with  a  contract 
entered  into  between  the  municipality  and  the  corporation,  which 
expires  on  thef  1st  day  of  October,  192*. 

[1]  It  was  further  alleged  tliat  the  Conmiission  is  without 
jurisdiction  as  to  the  regulation  of  stoamrheating  plants. 

The. defendant  also  alleged  that  ai  the  time  the-  oomplaint  of 
th«  municipality  was  filed  with  the  Commission  the  public  utility 
was  engaged  in  making  certain  improvements  within  the  city  of 
Lamar  with  the  view  to  increasing  its  business  so  as  to  yield  a  fair 
return  upon  its  investment,  and  that  a  reduction  in  its  rates  and 
charges  at  the  present  time  would  result  in  the  abandonment  of 
"the  contemplated  improvements. 

Pursuant  to  notice  duly  given  to  the  parties  interested,  this 
cause  came  on  for  hearing  in  the  council  chamber  in  the  city  of 
Lamar  on  the  20th  day  of  Mar^h,  1917.  Considerable  testi- 
mony was  introduced  at  this  hearing,  bearing  upon  the  inventory 
and  appraisal  of  the  defendant's  electric  property,  used  and  use- 
ful, in  rendering  electric  sa*vice  in  the = city  (rf  Lamar;  upcm  the 
necessary  operating  expenses  which  are  incurred  in  connection 
with  the  production  and  delivery  of  such  service ;  and  upon  divers 
other  matters  pertaining  to  the  ultimate  question  of  the  fair  and 
reasonable  value  of  the  defendant's  electric  property,  and  fair, 
reasonable,  and  nondiscriminatory  rates  to  be  charged  the  con- 
sumers of  the  defendant's  electric  service. 

In  the  regular  course  of  procedure,  representatives  of  the  Com- 
mission's engineering  and  statistical  staffs  at  various  times  visited 
the  property  of  the  defendant  in  the  city  of  Lamar,  as  well  as 
the  general  offices  of  the  company  in  the  city  of  Colorado  Springs, 
prepared  an  inventory  and  appraisal  of  the  electric  property  of 
the  defendant,  examined  the  books  and  records,  secured  state- 
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Bents  of  TmemfB  aiid  expenses,  compiled  data  whieh  relate  to  tbe 
question  of  rates  Involved  herein,  and,  at  the  above  hearing,  sub- 
mitted exhibits  and  gave  testimony  int  support  of  their  investi- 
gations. Subsequent  to  the  hearings  in  this  matter,  counsel  for 
the  complainant  and  counsel  for  the  defendant  filed  briefs. 

In  addition  to  numerous  oonsumers  of  the  ecmipany  and  citi- 
zens of  Lamar,  who  testified  as  to  the  general  character  of  servioe 
being  furnished  and  in  a  few  instances  as  to  the  value  of  build- 
ings and  pres^at  market  value  of  certain  real  estate,  the  follow- 
ing witnesses  submitted  reports  and  exhibits  and  testified  as  to 
the  matters  at  issue  in  this  case: 

A.  E.  Anderson,  engineer  for  the  defendant,  appeared  in  be- 
half of  the  cwnpany  and  testified  in  support  of  a  valuation  which 
he  had  prepared  of  the  Lamar  property  of  the  Interm6untain 
Railway,  Lights  &  Power  Company. 

Fred  W.  Herbert,  statistician  of  the  Public  Utilities  Conmiis* 
sion  of  Colorado,  ^uunined  the  books  and  accounts  .of  the  defaid^ 
ant  and  appeared  in  bdbalf  of  the  Conmiission's  statistical  staff, 
and  testified  in  support  of  an  audit  which  he  had  prepared. 

F.  J.  Bapkin,  electrical  «agineer  of  the  Public  Utilities  Com- 
mission of  Colorado,  appeared  in  behalf  of  the  Commission's 
engineering  staff,  and  testified  in  support  of  a  valuation  which 
Jie  had  prepared  of  the  Lamar  property  of  the  Intermountain 
Railway,  Light,  &  Power  Company. 

William  Corson,  superutitendent  of  the  Lamar  property  of  the 
Intermoun:toin  Railway,  Light,  &  Power  Company,  appeared  in 
bdialf  of  the  defendant,  and  testified  as  to  certain  portions  of  the 
inventory  of  the  physical  property,  and.  as  to  matters  having  to 
do  with  the  local  management  and  operation  of  the  Lamar  plant 

Sistory  of  the  Property, 

Following  is  a  brief  stat6me^t  of  the  ownership  and  opera- 
tion of  the  electric  property  at  Lapaar,  Colorado,  by  the  several 
companies  appearing  therein: 

The  Lamar  Electric  Coxppany  was  organized  in  July,  1906, 
by  Alfred  E.  Bent  and  Morton  Strain,  and  was  the  first  company 
to  supply  electric  service  in  the  city  of  Lamar. 

The  Lamar  Li^t,  Heat,  &  Power  Company  was  incorporated 
March  30, 1908,  by  Alfred  E.  Bent,  John  W.  Bent,  and  Wesley 
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P.  Bell,  with  a  capital  stock  of  $50,000,  and  on  that  date  ptuv 
chased  the  property  and  rights  of  the  Lamar  Electric  Company. 

On  April  9,  1909,  the  Associated  Engineers  Company  was  in- 
corporated by  Robert  M.  F.  Doble,  Edmond  C.  van  Diest,  and 
Thomas  L.  Wilkinson,  with  a  capital  stock  of  $60,000.  This 
cempany  acquired  by  purchase  the  property,  rights,  and  fran- 
chises of  the  Lamar  Lig^t,  Heat,  ^  Power  Company  on  or  about 
October  1,  1911. 

The  Lamar  Electric  &  Heating  Company  was  incorporated 
October  2,  1911,  by  Francis  C.  Bowman,  Thomas  L.  Wilkinson, 
and  E.  C.  van  Diest,  with  a  capital  stock  of  $100,000,  and  pur- 
chased on  that  date  the  property  of  the  Lamar  Li^t,  Heat,  & 
Power  Company,  which  had  been  recently  acquired  by  the  Aa- 
sociated  Engineers  Company. 

On  July  30,  1912,  A.  R.  Crane,  representative  of  the  Inter- 
mountain  Railway,  Light,  &  Power  Company,  purchased  the 
property  of  the  Lamar  Electric  &  Heating  Ccnnpany.  The  In- 
termountain  Railway,  Light,  &  Power  Company,  of  which  Mr. 
Crane  was  representative,  was  incorporated  on  July  20,  1912, 
by  E.  C.  van  Diest,  T.  L.  Wilkinson,  R.  L.  Holland,  R.  W. 
Chisholm,  W.  M.  Wilson,  B.  M.  Weinsobeim,  and  C.  B.  Lansing, 
with  a  capital  stock  of  $2,000,000.  This  company  purchased 
on  June  80,  1912,  from  A.  R.  Crane,  all  of  the  property,  rights, 
and  franchises  of  the  Lamar  Electric  &  Heating  Company  held 
by  him  on  option  to  purchase.  The  electric  plant  at  Lamar  has 
been  operated  by  the  Intermountain  Railway,  Light,  &  Power 
Cwnpany  since  the  above  date. 

No  records  are  available  that  disclose  with  any  degree  of  cer- 
tainty the  purchase  price  paid  by  the  Lamar  Light,  Heat,  & 
Power  Company  for  the  Lamar  Electric  Company.  The  trans- 
fers of  the  Lamar  Light,  Heat,  &  Power  Company  to  the  As- 
sociated Engineers  Company,  and  in  turn  by  them  to  the  Lamar 
Electric  &  Heating  Company,  are  so  closely  interwoven  that  the 
record  of  the  transfer  by  the  Associated  Engineers  Company  to 
the  Lamar  Electric  &  Heating  Company  reflects  the  terms  of  the 
purchase,  which  were  as  follows:  The  Associated  Engineers 
Company  agreed  to  sell,  transfer,  set  over,  and  assign  to  the  Lam- 
ar Electric  &  Heating  Company  all  of  the  property,  rights,  fran- 
chises, and  confaracts  acquired  and  held  by  them  on  the  property 
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acquired  from  tlie  Lamar  Light,  Heat,  &  Power  Company,  and  to 
acx?ept  in  full  payment  therefor  $99,500  par  value  of  the  capital 
stock  of  the  Lamar  Electric  &  Heating  Company  and  $20,000  par 
value  of  the  first-mortgage  bonds  of  the  Lamar  Electric  &  Heat- 
ing Company,  as  a  part  conaiderati<m  for  said  property,  rights, , 
franchises,  and  contracts.  The  Lamar  Electric  &  Heating  Com- 
pany agreed  further  to  give  two  promissory  notes  under  date  of 
October  2,  1911,  each  in  the  sum  of  $10,000,  and  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum,  and  payable  to  the 
order  of  Alfred  E.  Bent,  the  same  to  fall  due  on  or  before  four 
and  five  years  after  date  respectively ;  and  in  addition  to  assume 
and  pay  three  proflaiissory  notes  dated  October  2,  1911,  each  in 
the  sum  of  ^10,066,  faUii^  due  on  or  before  one,  two,  and  three 
years  respectively  after  their  dates.  The  above  five  notes  were 
secured  collaterally  by  depositing  with  A.  E.  Bent  $65,000  par 
value  of  the  Lamar  Electric  &  Heating  Company's  first-mortgage 
6  per  cent  bonds. 

Thus,  the  Lamar  Electric  ft  Heating  Company  paid  either  in 
securities  or  in  obligations  assumed,  the  sum  of  $169,500  for  the 
property  purchased  from  the  Associated  Engineers  Company,  on 
October  2,  1911. 

The  property  of  the  Lamar  Electric  &  Heating  Company  was 
purchased  by  A.  B.  Crane  and  turned  over  to  the  Intermountain 
Bailway,  Light,  &  Power  Ccmipany  on  the  following  terms :  The 
Lamar  Electric  &  Heating  Company  received  $19,600  par  value 
of  the  preferred  stock  and  $55,900  par  value  of  the  common  stock 
of  the  Intermountain  Kailway,  Light,  ft  Power  Company,  and 
in  addition  the  Litermountain  Railway,  Light,  &  Power  Com- 
pany assumed  the  bonded  indebtedness,  which  at  that  time  was 
$21,500,  and  the  promissory  notes  outstanding  amounting  to 
$50,000.  At  the  time  of  this  transfer  of  the  property  to  the 
Intermountain  Railway,  Light,  &  Power  Company  there  was  an 
excess  of  assets  over  liabilities  in  the  sum  of  $4,196.14,  so  that 
the  net  amount  actually  paid  by  the  Intermountain  Railway, 
Li^t,  &  Power  Company  for  the  property  on  July  1,  1912,  in 
securities  and  obligations  assumed,  amounted  to  $142,803.86. 

Description  of  Property. 

Prior  to  1912,  the  electric  plant  at  Lamar  furnished  direct  cur* 
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rent  service  to  the  city  of  Lamar  only^  and  eihaust  ateam  was 
used  for  heating  the  businees  seetion  of  the  city.  At  about  that 
time  the  property  came  into  the  hands  of  the  present  owners,  and 
the  direct  current  generating  equipment  was  abandoned  and  a 
modem  three-phaze,  60-cycIe,  alternating  current  system  was  in- 
stalled in  its  stead.  Direct  current  serviee  is  still  supplied,  how- 
ever, to  a  small  number  of  consumers  in  Lamar,  a  small  motor- 
generator  set  being  operated  for  that  purpose*  Recently  th^re 
has  been  installed  between  Lamar  and  the  town  of  Wiley,  a  three- 
phaze,  22,000*volt  transmission  line,  about  15^  miles  in  length, 
together  with  the  necessary  tranaformer  substations,  and  service 
is  now  furnished  to  the  town  of  Wiley,  and  in  addition  power 
is  supplied  to  alfalfa  mills  locatect  at  Ej(n*nman  and  Big  Bend. 
The  old  power-plant  building  has  been  recently  replaped  with  a 
modem,  reinforced. concrete  structure,  additional  boiler  capacity 
has  been  added,  and  the  generating  equipment  increased  in  ca- 
pacity by  the  addition  of  a  400  K.V.  A.  turbo  generator,  equipped 
with  a  jet  condenser,  air  and  water  pumps,  cooling  tower,  and 
other  auxiliary  equipment.  The  present  boiler  plant  ecmsists  of 
two  306  h.  p.  Heine  safety  boilers,  and  twt>  high-^piressure  horizon- 
tal return  tubular  boilers  having  a  nominal  rating  of  150  h.  p. 
each.  Ample  space  for  coal  storage  is  provided  in  the  boiler 
xoODL  The  present  generating  equipment  consists  of  two  alta*- 
nating  current  generators,  one  of  76  K.  V.  A  capacity  and  one  of 
180  K*V.A.  capacity,  both  driven  by  reciprocating  engines, 
which,  with  the  400  KV.A  turbo  generator  recently  installed, 
bring  the  preswit  capacity  of  the  generating  plant  up  to  605 
K.V.  A.  Wiik  the  exception  of  the  distribution  system  in  Lamar, 
and  a  porticm  of  the  generating  equifmient,  all  of  the  physical 
property  of  the  defendant  is  in  a  new  condition,  it  having  been 
installed  in  the  latter  part  of  1916. 

Inventories, 

Separate  inventories  were  made  by  the  defendant  and  by  the 
engineering  staS  of  the  Commission  of  the  physical  property  of 
the  defendant  company.  These  inventories  were  in  agreement  in 
ill  important  respects.  In  the  hearings  in  this  case  Kankin,  for 
the  Commission,  t^tified  that  certain  items,  unintentionally 
omitted,  had  been  discoveied  too  late  for  inehtsion  in  the  report 
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of  the  wigineering  staiff,  and  that  the  original  cost  of  such  items 
amounts  to  $1,424  (record,  p.  83).  Anderson,  in  a  statement 
filed  with  the  Commission,  called  a4rt»ntion  to  certain  items 
that  had  not  been  included  in  the  inventory  by  the  Commission's 
engineers.  Included  among  these  items  were  those  testified  to 
by  Rankin  as  having  been  omitted  from  his  report 

Yaliuitidns. 

Two  separate  valuations  of  the  property  of  the  defendant  were 
submitted  in  this  case, — one  on  behalf  of  the  company  by  An- 
derson, and  one  on  behalf  of  the  Commission's  engineering  staff 
by  Rankin.  No  complete  valuation  of  the  property  in  behalf  of 
the  petitioners  was  submitted  to  the  Commission.  The  valua- 
tions  submitted  covered  only  the  electric  property  of  the  defend- 
ant, the  steam-heating  property  being  excluded  for  the  reason  that 
the  Commission  does  not  at  this  time  exercise  jurisdiction  over 
steam-heating  utilities. 

Each  of  the  valuations  submitted  was  based  on  "originalcost." 
Original  cost  waa  adopted  as  the  basis  of  valuation,  for  the  rea- 
son that,  as  testified  to  by  the  Commission's  engineers,  a  large 
portion  of  the  property  had  recently  been  installed,  and  on  ac- 
count of  this  fact  the  original  cost  and  coct  of  reproduction  imder 
normal  conditions  would  have  been  practically  identical.  On 
account  of  the  abnormal  market  conditions  prevailing  at  the  time 
of  this  investigation,  no  valuation  based  strictly  on  cost  of  re- 
production as  of  that  date  was  submitted  to  the  Conmiission. 

Table  No.  3  has  been  prepared  and  is  produced  herewith  for 
the  purpose  of  giving  a  comparison  by  accounts  of  the  two  valua- 
tions submitted. 

Tables  Nos.  1  and  2  are  summaries  of  the  valuations  submitted 
by  the  company  and  by  the  Commission's  engineering  staff,  re- 
spectively. The  valuation  submitted  by  the  engineering  staff 
did  not  include  any  allowances  for  bond  discount,  going  value, 
cost  of  development,  and  other  like  items.  The  valuation  sub- 
mitted by  Anderson,  which  is  set  out  in  table  No.  1,  includes 
allowances  for  going  valu^  discount  on  securities,  and  cost  of  de- 
velopment. 
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TABLE  NO.  1. 

Vftluation  of  Lamar  Properties  as  of  January  31,  1916. 

Anderson. 


Acet. 
No. 


ClassifioatioB. 


Intanffible  Capital — 

101  Organization     

102  Franchises    

Going  value   

Development  cost    

Tangible  Capital — 

105  Land    

106  Buildings 

107  Steam  power  plant  equipment   

Ill    Boiler  plant  equipment  

113    Miscellaneous  power  plant  equipment 

120  Transmission  system    

121  Substation  equipment   

140  Distribution  system   

141  Line  transformers  

142  Consumers'  meters   

160  Municipal  street  lighting  

162  General  office  equipment  

166  Consumers'  installations   

168  Miscellaneous  equipment 

169  Utility  equipment 

'  Workmg  capital    

Total    


OHginal 
Cost. 

Deprecia- 
tion 
Annuity. 

$  23,719 

830 

18,731 

6,500 

3,330 

10,895 

$     62.30 

30,828 

582.56 

23,127 

629.62 

3,606 

16,479 

526.r.0 

7,616 

143.23 

17,123 

331.02 

2,433 

45.77 

7,479 

214.93 

2,561 

'       87.62 

1,136 

47.32 

655 

574 

375 

71.10 

8,700 

$186,690 


$2,731.97 


T^BLE  NO.  2. 
The  Ritermountain  Railway,  Light,  &  Power  Company. 
Valuation  as  of  January  31,  1917. 
Conmiission's  Engineering  Staff. 


Acct 
No. 


Classification. 


Intangible  Capital — 

101  Organization 

102  Franchises     

Tangible  Capital — 

105  Land  and  right  of  way 

106  Buildings 

107  Steam  power  plant  equipment   

Ill    Boiler  plant  equipment 

113    Miscellaneous  power  plant  equipment 

120  Transmission  system    

121  Substation  equipment    

140  Distribution  system   

141  Line  transformers  

142  Consiuners'  meters    

160  Municipal  street  lighting 

162  Qen^al  office  equipment 

166  Customers'  installations 

168  Miscellaneous  equipment 

169  Utility  e<juipment  '. 

Merchandise  and  plant  supplies 

Coal  on  hand  

Working  cash  capital 

Total    

P.U.R1918B. 


Original 
Cost. 

Deprecia- 
tion 
Annuity. 

$    2,077 

400 

3,180 

9,735 

$     46.73 

27,491 

519.58 

23,327 

684.02 

290 

16,208 

517.84 

7,417 

140.18 

16,116 

311.03 

2,319 

43.83 

6,933 

198.90 

2,370 

81.28 

873 

36.39 

590 

534 

357 

67.88 

4,964 

350 

3,383 

$128,914        $2,697.66 
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Aoet 
No. 


TABLE  Na  3. 

Hie  Intermountain  Railway,  Light,  &  Power  Compsjij. 

Comparison  of  Values. 


Classification. 


Intanjpble  Capital — 

101  Organization     

102  Franchises    

Goinff  value   

Devetopment  cost   

Total  intangible  capital 

Tangible  Capital — 
106    Land  ana  right  of  way 

106  Buildings 

107  Steam  power  plant 
111    Boiler  plant  equipmen' 
113    Miscellaneous  power  plant  equipment 

120  Transmission  system    

121  Substation  equipment    

140  Distribution  system  

141  Line  transformers  

142  Consumers^  meters 

160    Municipal  street  lighting  

162    General  office  equipment 

166    Customers*  installations 

168  Miscellaneous  equipment 

169  Utility  equipment 

Total  tangible  capital   

Working  capital    «. . . . 

Grand  Total  


Original  Cost 

Anderson. 

Rankin. 

$  23,719 

$    2,077 

830 

400 

18,731 

6,500 

$  49,780 

$    2,477 

3,330 

3,180 

10,896 

9,735 

30,823 

27,491 

23,127 

23,327 

3,606 

290 

16,479 

16,208 

7,615 

7,417 

17,123 

16,116 

2,433 

2,319 

7,479 

6,933 

2,561 

2,870 

1,135 

873 

655 

590 

574 

534 

375 

357 

$128,210 

$117,740 

8,700 

8,697 

.<^186,690 

$128,914 

TABLE  NO.  4. 

Statement  of  Construction  Orerheada. 

Anderson. 


Items  Included  in  Overhead 
Charges. 


105  Land 

106  Buildings 

107  Steam  power  plant  equip't . . 
HI  BoiW  plant  equipment  . . . . 
113  Misc.  power  plant  equip't . . 

120  Transmission  system 

121  Sub-station  equipment 

140  Distribution  system   

141  Line  transfcnrmers 

142  Meters   

160  Municipal  street  lighting  . . 

162  General  office  equipment  . . . 

166  Customers'  installations  .... 

168  Miscellaneous  equipment  . . . 

169  Utility  equipment 
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3 

1 

5 
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5 

7 
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2 
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0 
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3 

5 

4 

0 

0 

2 

5 

0 

0 
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.0 

5 
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19 
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TABLE  KO.  6. 

Statement  of  Constniction  Overheads. 

Engineering  Staff. 


Acct. 
Ma. 


Classiflcation. 


10»  Land  

106  Buildings 

107  Steam  power  plant  equip't. . 
Ill  Boiler  plant  power  equip't. . 
113  Misc.  power  plant  equipment 

120  Transmission  system 

121  Substation  equipment 

140  Distribution  system  

141  Line  transformers 

142  Consumers'  meters   

160  Mimicipal  street  lighting  . . . 

162  General  office  equipment  ... 

166  Customers'  installations   ... 

168  Miscellaneous  equipment  ... 

169  Utility  equipment 


•o 

a 

1. 

Ill 
III 

III 

1^ 

H 

kS£ 

Ss 

hss 

S6£' 

0 

0 

0 

5 

1 

3 

5 

0 

2 

1 

2 

7 

3 

2 

1 

2 

7 

s 

2 

1 

2 

0 
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0 

0 

S 

6 

3 

2 

1 

2 

6 

2 

2 

1 

2 

6 

3 

2 

0 

1 

4 

1 

1 

0 

1 

3 

1 

1 

0 

2 

5 

3 

2 

0 

2 

0 

1 

0 

0 

1 

0 
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TABLE  NO.  6. 
Comparison  of  Construction  Overheads. 


Acct. 
No. 


Classification. 


Anderson. 


Per  Cent. 


Kankin. 


Per    Cent. 


105  Land     

106  Buildings 

107  Steam  power  plant  equipment   , , . . . 

Ill  Boiler  plant  equipment 

113  Miscellaneous  power  plant  equipment 

120  Transmission  system    

121  Substation   equipment    

140  Distribution  system   

141  Line  transformers   

142  Consumers'  meters   

160  Municipal  street  lighting 

162  General  office  equipment 

166  Customers'  installations 

168  Miscellaneous  equipment 

169  Utility  equipment 


11 
16 
19 
26 
17 
22 
15 
19 
11 
11 
21 
8 
12 
7 
7 


6 

11 

15 

15 

2 

20 

12 

12 

7 

6 

12 

3 

5 

2 

2 


[2]  From  an  analysis  of  the  valuation  submitted  by  Anderson, 
it  is  apparent  that  he  included  in  his  inventory  of  miscellaneous 
equipment  and  of  general  office  equipment  numerous  items  of 
small  value  per  item,  having  a  life  of  less  than  one  year.  Sudi 
items  are  properly  charged  to  the  operating  expense  accounts  at 
the  time  of  purchase,  and  should  therefore  not  be  included  in 
the  inventory  of  the  physical  property  embraced  under  the  fixed 
capital  accounts.    Aside  from  intangible  values,  however,  the 
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differences  in  the  valuations  submitted  are  larger  in  the  allow- 
ances ma^  for  construction  overheads.  Rankin  testified  that 
the  sum  of  $1,424  should  be  added  to  his  valuation,  making  the 
original  cost  of  the  property,  including  working  capital,  organiza- 
tion expense,  and  cost  of  securing  franchises,  $180,338. 

[8]  In  tables  Nos.  4  and  5  will  be  found  statements  of  the 
construction  overheads  applied  in  the  valuations  submitted,  and 
in  table  No.  6  a  comparison  of  th  j  construction  overheads  applied 
by  the  two  engineers  is  given.  The  Commission  is  of  the  opinion 
that  the  construction  overheads  applied  by  its  engineering  staff, 
amounting  to  over  13  per  cent  of  the  field  cost  of  the  inventoried 
property,  are  reasonable  and  liberal ;  and  that  the^  allowances 
claimed  by  Anderson  are  excessive  for  a  property  of  the  character 
and  magnitude  of  the  one  under  investigation.  Anderson  has 
also  included  in  his  valuation  certain  items  unintentionally  omit- 
ted by  the  Commission's  engineering  staff,  and  due  consideration 
will  be  given  to  the  value  of  such  omitted  property  in  detennin- 
ing  the  fair  value  of  the  property  for  rate-making  purposes. 

[4]  Under  the  caption  of  "Organization"  Kankin  made  an  al- 
lowance of  $2,077,  while  Anderson's  valuation  includes  $23,719 
for  the  same  item.  Eankin  testified  that  his  allowance  covered 
only  the  cost  of  incorporating  the  company  and  other  necessary 
expenditures  incident  to  its  organization,  and  putting  it  in  readi- 
ness to  do  business.  On  page  4  of  Anderson's  exhibit  No.  1,  he 
bases  his  claim  for  organization  on  18 J  per  cent  of  the  original 
cost  of  the  property,  and  itemizes  this  amount  as  follows : 

Investigation     1}  per  cent 

Legal  expenses    1  per  cent 

Discount  on  securities  15  per  cent 

General  office  expense  and  contingencies 1  per  cent 

T&tal    ISi  per  cent 

The  Commission  has  previously  disallowed  the  element  of  dis- 
count on  securities  in  determinii^  the  fair  value  of  public  utility 
properties  for  rate-inaking  purposes,  so  it  will  not  be  necessary 
to  discuss  this  matter  further  in  connection  with  this  investiga- 
tion.  However,  from  an  examination  of  the  allowances  made 
for  construction  overheads,  and  the  items  included  therein,  the 
Conmiission  is  of  the  c^inion  that  the  allowance  made  by  its 
engineering  staff  for  organization  expenses  is  too  conservative, 
and  finds  the  proper  allowance  in  this  case  to  be  $3,000« 
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Anderson  testified  that  an  allowance  of  $1^731  should  be 
made  for  going  value^  and  based  this  estimate  upon  one  and  one- 
half  times  the  net  earnings  of  the  company  for  the  year  1916. 
The  net  earnings^  so  used  by  Anderson  (approximately  $12,500) 
in  this  estimate,  do  not  agree  with  the  net  earnings  reported  by 
Herbert,  statistician  for  the  Commission  ($9,736.21).  It  is 
probable  that  Anderson  used  the  combined  earnings  of  the  electric 
and  steam-heating  departments  of  the  company  for  the  year  1916, 
although  this  is  not  clear  from  Anderson's  exhibit  or  from  the 
record  in  this  case.  Further,  it  is  apparent  that,  in  arriving 
at  the  net  earnings  for  the  year  1916,  Anderson  did  not  include 
in  operating  expenses  any  allowance  for  depreciation.  This 
statement  is  also  true  of  the  amount  reported  by  the  Commis- 
sion's statistician,  for  the  reason  that  no  amount  was  shown  on 
the  books  of  the  defendant  for  that  purpose. 

Under  the  caption  "Development"  Anderson  included  $6,500 
as  a  part  of  the  value  of  the  electric  property.  It  is  not  clear, 
from  either  the  record  or  his  exhibit,  what  is  included  in  this 
amount,  but  it  is  in  all  probability  intended  as  a  part  of  the 
going-concern  value  of  the  property,  or  the  cost  of  establishing 
the  business. 

The  amounts  included  in  the  reports  of  the  two  engineers  for 
working  capital  are  approximately  the  same.  These  amounts 
are  made  up  of  the  average  differences  between  "receivables"  and 
"payables,"  materials  and  supplies  on  hand,  and  a  reasonable  al- 
lowance for  working  cash  capital  Apparently  Anderson  adopted 
the  amount  developed  by  the  Commission's  statistician  as  a  fair 
allowance,  and  included  the  same  in  his  report. 

Book  Value. 

[5]  As  has  been  heretofore  set  out  in  this  opinion  the  Inter- 
mountain  Railway,  Light,  &  Power  Company  purchased  this 
property  on  July  1,  1912,  and  paid  therefor,  either  in  securities 
or  in  obligations  assumed,  the  sum  of  $142,803.86.  Herbert 
testified  that  the  additions  to  "plant"  from  July  1,  1912,  to  De- 
cember 31,  1916,  amounted  to  $95,475.96,  making  the  book 
value  of  the  property  as  of  December  31,  1916,  $238,- 
279.82.  Of  the  additions  made  to  this  property  from  July 
1,    1912,   to  December   31,   \916,   $95,399.37   represents   ad- 
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diticms  to  •the  electric  plant  and  $76.59  represents  addi- 
tions to  the  steam-heating  plant.  It  is  further  shown  in  Herbert's 
exhibit  ^'A,"  page  16,  that  the  expenditures  for  additions  to 
plant  from  October  1,  1911,  to  June  80,  1912,  amounted  to 
$563.45,  while  during  that  same  period  the  book  value  of  the  prop- 
erty increased  by  $96,413.87.  While  it  cannot  be  determined 
either  from  the  record  or  from  Herbert's  report,  it  is  entirely 
probable  that  the  above  amount  of  $563.45  covers  the  additions 
to  both  the  electric  and  heating  properties  during  that  period. 
It  is  further  shown  on  page  15  of  Herbert's  exhibit  "A"  that  of 
the  additions  to  the  electric  property  from  June  30,  1912,  to 
December  31,  1916,  amounting  to  $95,399.37,  engineering  and 
supervision  constituted  $16,299.09  of  that  amount,  or  more  than 
20  per  cent  of  the  construction  during  that  period.  It  is  hardly 
necessary  for  the  Commission  to  point  out  that  20  per  cent  for 
engineering  and  supervision  is  entirely  excessive  and  unreason- 
able for  a  property  of  this  kind.  While  the  charge  for  engineer- 
ing and  supervision  is  carried  as  part  oi  the  book  value  of  this 
property,  there  is  nothing  before  the  Commission  to  show  that 
such  an  amount  has  ever  been  paid  by  the  company.  Under  such 
conditions,  the  Commission  should  not  be  expected  to  include 
under  book  value  anything  more  than  the  reasonable  value  of  such 
services.  The  so-called  book  value  of  this  property,  as  above  set 
out,  covers  both  the  steam-heating  and  electric  property  of  the 
company.  Likewise,  no  deductions  therefrom  appear  to  have 
ever  been  made  on  account  of  abandoned  property. 

The  Herbert  exhibit,  taken  from  the  books  of  the  company, 
discloses  total  construction  expenditures  on  this  property  from 
its  inception  up  to  December  31,  1916,  in  the  sum  of  $142,- 
429.40.  This  amoimt  is  compiled  from  Herbert's  exhibit  "A" 
as  follows: 

Confltmction  account,  October  1,  1911    $  4((,$89.0(^ 

Additions  to  electric  property,  October  1,  1911,  to  December  1, 

1016    70,733.73 

Kngineering  and  supervision,  October  1,  1011,  to  December  1, 

1016    16,229.00 

Additions  to  steam-heating  property,  October  1,  1911,  to  De- 
cember 31,   1916    76.50 

Total    $142,429.40 

The  above  amonnt  includes  the  cost  of  property  that  has  been 
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abandoned  or  replaced  on  account  of  depreciation  and  obsoles- 
cence. 

The  Commission  finds  that  the  bod^  value  of  the  defendant's 
property  bears  practically  no  relation  to  its  actual  ooet  to  the 
company^  and  that  the  amount  so  determined  is  of  little  or  no 
value  to  the  Commission  for  Hie  purpose  oi  determining  the  fair 
and  reasonable  value  of  the  defendant's  electric  property  for 
rate-making  purposes. 

Depredation. 

It  is  now  generally  conceded  by  all  rate-making  authorities 
that,  in  addition  to  current  operating  expenses  and  a  fair  return 
on  the  capital  invested  in  its  {^operty  and  business,  a  public 
utility  is  entitled  to  earn  an  amount  sufficient  to  replace  its  de- 
preciable property  when  it  must  be  abandoned  or  superseded  for 
whatever  cause.  This  statement  is  believed  to  be  fundamental, 
and,  while  there  are  some  early  decisions  of  the  courts  which 
refuse  to  allow  anything  for  depreciation  over  and  above  current 
operating  expenses,  the  later  decisions  of  both  courts  and  com- 
missions unanimously  recognize  the  justificaticm  of  such  depre- 
ciation allowance.  It  follows,  therefore,  that  if  the  rates  of  a 
public  utility  are  so  adjusted  as  to  provide  an  annual  gross 
revenue  sufficient  to  meet  operating  expenses,  pay  a  fair  return 
on  the  investment  in  its  property  and  business,  and  provide  an 
annual  depreciation  annuity  which,  with  the  interest  accruals 
thereto,  will  replace  the  depreciable  property  at  the  end  of  its 
useful  life,  the  capital  invested  in  the  property  of  the  utility 
will  in  no  wise  have  been  confiscated. 

[6]  The  question  of  whether  or  not  a  deduction  on  account 
of  accrued  depreciation  should  be  made  in  arriving  at  the  fair 
value  of  a  public  utility  property  for  rate-making  purposes  has 
been  the  subject  of  more  or  less  controversy  in  rate-making  pro- 
ceedings before  public  service  commissions.  The  early  decisions 
of  both  courts  and  commissions  appear  to  have  almost  universally 
held  that  some  deduction  on  account  of  accrued  depreciation 
should  be  made,  although  the  majority  of  the  earlier  court  de- 
cisions are  cases  involving  the  fair  value  of  the  property  for 
purchase  or  transfer,  rather  than  for  rate  making.  Whether  or 
not  such  deductions  as  were  made  were  based  on  so^mlled  theo- 
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Tetical  depreciation  or  on  the  depreciation  determined  by  actual 
inspection  is  by  no  means  clear  from  a  reading  of  these  earlier 
decisions,  and  as  a  result  the  question  of  whether  or  not  theoreti- 
cal depreciation  or  actual  depreciation  as  determined  by  inspec- 
tion should  be  deducted  from  the  original  cost  or  reproduction 
cost,  as  the  case  may  be,  has  been  presented  many  times  to  regu- 
latory bodies. 

It  is  therefore  necessary  for  a  regulatory  body,  in  dealing 
with  the  question  of  depreciation,  to  determine,  first,  the  proper 
annual  amount  to  be  set  aside  as  a  depreciation  requirement, 
as  well  as  whether  or  not  such  requirement  shall  be  set  aside  on 
the  straight-line  or  sinking-fund  basis;  second,  whether  or  not 
deduction  on  account  of  accrued  depreciation  shall  be  made  in 
arriving  at  the  fair  value  for  rate-making  purposes ;  and,  third, 
by  what  means  or  method  such  depreciation  as  is  to  be  deducted 
shall  be  measured  or  determined. 

It  must  be  remembered  at  the  outset,  however,  that  the  Com- 
mission is  attempting  to  determine  the  fair  value  of  the  property 
of  the  utility,  not  for  the  purpose  of  purchase  or  sale,  but  for 
the  purpose  of  determining  fair  and  reasonable  rates;  in  other 
words,  that  value  for  rate  making  which  is  fair  to  both  the  in- 
vestor and  the  consumer  alike. 

Two  general  methods  of  setting  aside  reserves  for  the  replace- 
ment of  depreciable  property  are  in  general  use ;  one  of  these  is 
known  as  the  ^^straight-line"  method  and  the  other  as  the  ^^sink- 
ing-fund'' method.  Under  the  straight-line  method  amounts  are 
set  aside  annually  which,  without  the  inteirest  accruals  thereto  or 
unaided  by  the  earnings  of  the  unexpended  balances  in  sucb 
fund,  will  replace  the  depreciable  property  at  the  end  of  its- 
useful  life.  Under  the  sinking-fund  method  only  such  amounts 
are  set  aside  annually  as,  with  the  interest  accruals  thereto,  will 
replace  ike  depreciable  property  at  the  end  of  its  useful  life.  The 
sinking-fund  method,  since  its  relies  upon  the  accumulation  of 
interest  to  make  up  the  amount  required  to  replace  depreciable 
property,  demands  a  much  smaller  annual  depreciation  require- 
ment than  the  straight-line  method,  especially  when  the  property 
is  of  a  comparatively  long  life.     Both  of  these  methods  are 
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consumer  and  to  the  utility  alike.  The  Commission  is  of  the 
opinion  that  either  method  may  properly  be  employed. 

It  seems  to  the  Commission  to  be  self-evident  that  if  the  inter- 
est earnings  on  the  amounts  set  aside  annually  for  depreciation 
are  to  be  credited  to  the  depreciation  reserve,  the  investor  in  the 
property  of  the  public  utility  should  receive  a  fair  return  upon 
the  investment  in  the  property  during  its  useful  life,  regardless 
*of  its  physical  condition;  or,  in  other  words,  if  the  annual  depre- 
ciation requirement  is  estimated  and  set  aside  on  the  sinking- 
fund  basis,  a  deduction  on  account  of  depreciation  cannot  prop- 
erly be  made  in  arriving  at  the  amount  upon  which  the  investors 
in  that  property  are  entitled  to  earn  a  fair  return. 

Conversely,  it  is  true  that  if  the  annual  depreciation  require- 
ment is  to  be  set  aside  on  the  straight-line  basis, — ^that  is,  if  a 
sum  is  to  be  set  aside  annually  which,  without  interest  accruals, 
will  replace  the  depreciable  property  at  the  end  of  its  life,  and, 
in  addition,  the  consumer  is  required  to  pay  a  fair  return  on  the 
investment  in  the  property  throughout  its  useful  life, — the  con- 
sumer will  have  paid  to  the  utility  a  sum  which  will  be  in  excess 
of  a  fair  return  by  the  combined  earnings  of  the  depreciation 
reserve.  Since,  therefore,  when  the  sinking-fund  method  of 
providing  for  depreciation  is  followed,  no  deduction  on  ac- 
count of  depreciation  may  fairly  be  made,  it  follows  that,  if  the 
reserve  is  set  aside  on  the  straight-line  basis,  a  sum  equal  to  the 
amount  in  the  depreciation  reserve,  or  such  an  amount  as  the 
r^erve  might  reasonably  have  been,  had  it  not  been  disbursed 
m  the  form  of  dividends,  should  be  deducted  in  arriving  at  the 
fair  value  of  the  property  for  rate-making  purposes,  otherwise 
the  consumer  would  be  required  to  pay  somewhat  higher  rates 
under  the  straight-line  than  under  the  sinking-fund  method. 

Conceding,  therefore,  that  fundamentally  deduction  on  ac- 
count of  depreciation  should  be  made  for  the  reason  that  the 
consumer  is  entitled  to  such  amounts  as  can  be  earned  by  the 
unexpended  balance  in  the  depreciation  reserve,  it  follows  that 
deduction  for  depreciation  should  be  made  to  give  the  consumer 
the  benefit  of  such  earnings,  rather  than  on  the  theory  that  an 
old  property  is  not  as  valuable  for  rate-making  purposes  as  a 
new  one.  Also,  since  by  the  very  nature  of  a  sinking-fund  re- 
serve the  consumer  is  automatically  given  the  benefit  of  the  earn- 
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ings  of  the  unexpended  balance  in  the  depreciation  reserve,  it 
follows  that  no  deduction  on  account  of  depreciation  may  be  made 
when  the  sinking-fund  method  is  employed. 

The  Commission  is  therefore  of  the  opinion  that,  in  arriving 
at  the  fair  value  of  the  property  of  a  public  utility  for  rate- 
making  purposes,  deduction  on  account  of  depreciation  should 
not  be  made  for  the  reason  that  that  property  is  old,  obsolete, 
in  adequate,  or  otherwise  incapable  of  giving  good  service.  Ob- 
viously, if  the  property  were  found  in  such  a  condition  that  rea- 
sonably good  service  could  not  be  had,  it  would  be  the  duty  of 
the  Commission  to  require  that  property  to  be  put  into  condition 
to  give  good  service  before  entering  upon  a  determination  of 
fair  and  reasonable  rates.  If,  in  the  inventory  of  physical  prop- 
erty, only  such  items  as  are  in  use  and  useful,  in  reasonably 
good  service  condition,  and  necessary  to  the  proper  operation 
of  that  property,  are  included,  the  element  of  depreciation — at 
least  in  so  far  as  wear  and  tear,  obsolescence,  and  inadequacy 
affect  the  fair  value  of  the  property  for  rate-making  purposes — 
will  have  been  sufficiently  taken  into  account. 

In  some  cases  before  this  Commission,  in  whidi  the  annual 
depreciation  requirement  has  been  determined  and  allowance 
made  therefor  on  the  straight-line  basis,  the  Conmiission  has 
made  deduction  for  depreciation;  but  such  deduction  has  been 
based  on  the  amount  in  the  depreciation  reserve,  or  on  such  an 
amount  as  the  reserve  might  reasonably  have  been  had  it  not 
been  disbursed  in  the  form  of  dividends.  It  should,  however, 
be  distinctly  understood  that  such  deduction  was  not  made  by 
this  Commission  on  the  theory  that  the  value  of  an  old  property 
for  rate-making  purposes  is  necessarily  less  than  the  value  of  one 
in  a  higher  state  of  newness.  On  the  other  hand,  such  deduc- 
tions were  made  for  the  express  purpose  of  giving  to  the  con- 
sumer the  benefit  of  the  earnings  from  the  unexpended  balance 
in  the  depreciation  reserve.  This  procedure  is  believed  to  be  en- 
tirely in  conformity  with  the  Public  Utilities  Act  creating  this 
Conmiission,  §  34  thereof  providing  that  "the  Commission  shall 
have  power,  after  hearing,  to  require  any  or  all  public  utilities 
to  carry  a  proper  and  adequate  depreciation  account  in  accord- 
ance with  such  rules,  regulations,  and  forms  of  accounts  as  the 
Commission  may  prescribe.     The  Commission  may,  from  time 
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to  time,  ascertain  and  determine,  and  by  order  fix,  the  proper 
and  adequate  rates  of  depreciation  of  the  several  classes  of  prop- 
erty of  each  public  utility.  Each  public  utility  shall  conform  its 
depreciation  accounts  to  the  rates  so  ascertained,  determined, 
and  fixed,  and  shall  set  aside  the  money  so  provided  for  out  of 
the  earnings,  and  carry  the  same  in  a  depreciation  fund,  and 
expend  such  fund  only  for  such  purposes  and  under  such  rules 
and  regulations,  both  as  to  original  expenditure  and  subsequent 
replacement,  as  the  Commission  may  prescribe.  The  income 
from  investments  of  moneys  in  such  fund  shall  likewise  be  car- . 
ried  in  such  fund,''     [Cola  Stat.  Supp.  1914,  p.  454.] 

It  is  apparent  that  the  framers  of  thei  Public  Utilities  Act 
have  provided  in  no  uncertain  terms  that  the  consumer^  and  not 
the  utility,  is  to  receive  the  b^iefit  from  the  income  from  invest- 
ment of  moneys  in  the  depreciation  reserve.  The  consumer  of 
the  service  of  the  utility  may  be  accorded  such  b^iefit,  either 
by  setting  aside  as  an  annual  depreciation  requirement  only  such 
an  amount  as,  with  the  interest  accruals  thereto,  will  replace  the 
depreciable  property  at  the  end  of  its  useful  life,  this  being  an 
obligation  of  the  consumer,  or,  in  the  event  the  annual  deprecia- 
tion requirement  is  determined  and  set  aside  on  the  straight-line 
basis,  the  consumer  may  be  given  the  benefit  of  the  earnings  of 
the  unexpended  balance  in  the  depreciation  reserve  by  deducting 
from  the  investment  of  the  utility  in  its  property  and  business 
such  an  amount  as  has  been  contributed  to  the  depreciation  re-^ 
serve  by  the  consumer,  and  which  has  not  yet  been  expended  in 
replacing  abandoned  property. 

Thus,  it  is  obvious  that  under  certain  conditions  the  full  in- 
vestment of  the  utility  in  its  property,  without  deduction  on  ac- 
count of  depreciation,  may  be  taken  as  a  measure  of  its  fair 
value  for  rate-making  purposes,  and  that  with  equal  propriety^ 
under  other  conditions,  deductions  on  account  of  so-called  depre- 
ciation may  b^  made.  In  either  case  the  fundamental  principle- 
that  the  investor  in  the  property  of  the  utility  is  in  general 
entitled  to  earnings  sufficient  to  meet  current  operating  expenses^ 
pay  a  fair  return  on  the  capital  invested  in  the  property  and 
business,  and,  in  addition,  to  set  aside  annually  an  amount 
which,  with  the  interest  acQn^als  thereto,  will  replace  the  depre- 
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•ciable  property  at  the  end  of  its  useful  life,  should  not  be  vio- 
lated. 

The  Commission  concludes,  therefore,  that  if,  in  inventorying 
the  property  of  a  public  utility,  only  such  property  as  is  in  use 
and  useful  and  in  good  service  condition  is  included,  the  fair 
value  of  that  property  for  rate-making  purposes  may  be  arrived 
at  without  any  determination  of  or  deduction  for  accrued  depre- 
ciation, provided  the  annual  depreciation  requirement  is  deter- 
mined and  set  aside  on  the  so-called  sinking-fund  basis.  It  is 
;also  apparent  from  the  foregoing  that  fair  value  for  rate  making 
may  be  different  in  amount  when  the  depreciation  reserve  is  set 
iiside  on  the  sinking-fund  basis  than  when  it  is  set  aside  on  the 
straight-line  basis.  The  Commission  is,  after  all,  attempting 
to  determine  the  total  annual  amount  which  the  utility  should 
he  fairly  entitled  to  earn  for  the  service  rendered,  and  so-called 
fair  value  is,  in  fact,  of  secondary  importance.  This  annual 
amount  should  be  approximately  the  same,  regardless  of  whether 
the  annual  depreciation  requirement  is  set  aside  on  the  straight- 
line  or  sinking-fund  basis,  or  regardless  of  whether  or  not  deduc^ 
tion  on  account  of  accrued  depreciation  is  or  is  not  made. 

[7]  The  public  utilities  have  quite  generally  contended  that, 
if  any  deduction  on  account  of  depreciation  is  to  be  made,  it 
must  be  m?»de  on  the  basis  of  actual,  rather  thpr^  tbCCrctical^  dc- 

ipimiation.  iNotwithstanding  the  contention  of  the  reprC^^Z!^'' 
itivee  of  the  public  utilities  as  to  the  method  of  determining  depre- 
ciation, and  the  ^decision  of  the  supreme  court  of  the  state  of 
Idaho  upholding  the  view  that  only  observed  or  actual  deprecia- 
tion may  be  properly  deducted,  many  very  high  authorities  have 
condemned  in  no  vnoertain  terms  the  actual  inspection  method 
as  a  measure  of  accrued  depreciation.  Since,  in  accordance  with 
the  views  herein  expressed,  deduction  on  account  of  depreciation 
may  be  made  only  when  the  reserve  is  set  aside  on  the  straight- 
line  basis,  and  then  for  the  purpose  of  giving  the  consumer  the 
benefit  of  the  earnings  from  the  unexpended  balance  in  the  depre- 
ciation reserve,  it  follows  that  such  deduction  as  is  made  must 
be  based  upon  either  the  unexpended  balance  in  this  reserve, 
or  on  what  this  balance  might  have  been  had  it  not  been  dis- 

•  Murray  v.  Public  Utilities  Commission,  27  Idaho,  603,  L,R.A.19iaF,  756, 
P.U.R.1915F,  436,  160  Pac.  47. 
P.Ult.l918B. 
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bursed  in  the  form  of  dividends.  Obviously,  this  amount  bears 
no  relati(m  to  the  depreciation  determined  by  actual  inspection, 
and  the  Commission  must  therefore  hold,  as  heretofore,  that  the 
amoimt  of  depreciation  as  determined  by  actual  inspection  has 
no  bearing  on  the  fair  value  for  rate-making  purposes  of  a  pub- 
lic utility  property.  In  the  case  of  Be  Mountain  States 
Teleph.  &  Teleg.  Co.  3  Colo.  P.  U.  C.  122,  at  page  270,  P.U.R. 
1917B,  198,  this  Commission,  for  the  reasons  therein  stated,  re- 
jected the  actual  inspection  method  as  a  means  of  determining 
accrued  depreciation. 

Much  of  the  present  confusion  attending  the  general  subject 
of  depreciation  has  apparently  come  about  through  the  erroneous 
assumption  that  fair  value  for  rate  making  and  the  fair  price 
for  exchange  (transfer  of  title)  are  or  should  be  identical.  The 
principles  underlying  the  determination  of  the  price  for  exchange 
are  the  same,  whether  the  property  involved  is  private  or  quasi 
public,  and,  simply  stated,  are  the  cost  or  estimated  cost  of  that 
property  as  of  the  present  time,  plus  any  other  factors  of  value, 
from  which  is  deducted  any  outstanding  liabilities,  such  as  a 
'mortgage,  and,  in  addition,  the  cost  to  put  the  property  in  good 
condition,  which  is  usually  termed  depreciation.  Depreciation 
in  a  purchase  case  is  similar  to  a  mortgage,  each  being  a  liability 
assumed  by  the  purchaser. 

Obviously,  the  treatment  of  depreciation,  as  well  as  the  method 
of  determining  or  measuring  it,  should  not  be  the  same  in  a  pur- 
chase case  as  in  a  case  involving  fair  and  reasonable  rates. 

Fair  Value  of  Electric  Property. 

After  giving  due  consideration  to  the  evidence  bearing  on  the 
value  of  defendant's  electric  property,  and  considering  that  prop- 
erty as  a  going  concern  with  an  established  business  and  in  suc- 
cessful operation,  the  Commission  finds  the  fair  value  of  this 
property  for  rate-making  purposes  to  be  $139,500.  In  arriving 
at  this  amount  the  Commission  has  considered  that  the  annual 
depreciation  requirement  will  be  determined  and  set  aside  on  the 
sinking-fund  basis,  and  has  therefore,  in  accordance  with  the 
principles  hereinbefore  announced,  made  no  deduction  on  ac- 
count of  accrued  depreciation. 
P.U.R.1918B. 
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Revenues  and  Expenses. 

Following  are  the  gross  earnings  from  electric  operations  of 
the  Lamar  property  of  the  Intermoontain  Railway,  Li^t,  & 
Power  Company  for  the  year  ended  December  31,  1916,  as  re- 
ported by  Herbert: 

Commercial   lighting — ^business    $12,083.54 

Commercial  lighting — domestic   8,070.89 

Municipal  street  lighting   2,149.10 

Municipal   building  lighting    133.23 

Commercial  power    .' '. . .  •  3,888.53 

Municipal  power   708.43 

Merchandise  and  jobbing 2,321.37 

Miscellaneous  revenues    15.50 

ToUl    '. $29,370.59 

The  above  statement  includes  the  earnings  of  the  territory 
adjacent  to  Lamar,  including  Wiley,  for  the  period  from  July  1, 
1916,  to  December  31,  1916,  only.  It  cannot  be  said,  therefore, 
that  the  above  amount  is  representative  of  the  average  annual 
earnings  from  the  present  consumers  and  development  of  the 
property.  Since  the  entire  additional  property  has  been  included 
in  the  valuation,  one  year's  revenues  and  expenses  for  such 
property  must  likewise  be  taken  into  consideration  in  testing  the 
reasonableness  of  the  present  rates. 

The  Commission  is  further  of  the  opinion  that  the  business  of 
the  defendant  is  reasonably  wdl  developed.  There  is  produced 
herewith  in  table  No.  7  the  earnings  of  a  number  of  utilities 
operating  in  communities  in  Colorado  similar  to  and  of  approxi- 
mately the  same  size  as  Lamar.  From  this  table  it  is  apparent 
that  the  earnings  per  capita  of  the  Lamar  property  of  the  Inter- 
mountain  Railway,  Light,  &  Power  Company  compare  favorably 
with  those  of  utilities  operating  in  similar  localities  and  under 
similar  conditions.  While  the  total  earnings  per  capita  at  Lamar 
appear  to  be  above  the  average,  the  per  capita  earnings  from 
street  lighting  are  much  below  the  average  of  cities  of  about  the 
same  size.  The  Commission  is  of  the  opinion  that  a  schedule  of 
rates  for  street  lighting  should  be  provided,  which  will  be  con- 
ducive to  more  and  better  street  lighting  in  the  city  of  Lamar. 

Operating  Expenses. 

The  Commission  has  before  it  statements  and  exhibits  of  the 
operating  expenses  of  the  electric  and  steam-heating  depart- 

P.U.R.1918B. 

Digitized  by  VjOOQIC 


108 


COLORADO  PUBLIC  UTIUTIES  COMMISSION, 


t 
►J? 

no 


I 

I 


Si 

n 


all 

a  go 


a  0)  . 
g  -M  oi 


3  *-5 

,®  (£  "Si 

^5 


8& 


2?» 


fH  ^         r4  ri  Oi      '  fH  wi 


ss  s  »  s  SI  s;  IS  &  s  q  ^ 


S  fS  9  3  ^  8  S  a;  le  8  f2 


o 
u 


s  s  ^  :3  )^  »  » fS  9  ss  s 

ttMCOt-T         <D  ^  U>  '«•'«• 


"I 

o 


Is- 

9 


I 


P.U.R.1918B. 


?  g  {::  S^  S  li)  ^  9  ^  »  3 


l§§§§§l§§§l 


^. 


^  *  fl    •  fl  9  o 
s  S  -^  ^  <•  4  ^ 


a  S  o 
^  "*  ^  a 

4>    « 


a 

3 
t 

§1 


I 


US? 


u   O   V 
£  «  « 

IS" 


Digitized  by 


Google 


LAMAR  V.  INTERMOUNTATN  RAILWAY,  L.  k  P.  CO.  109 

ments  for  the  year  ended  December  31,  1916.  An  attempt  has 
been  made  by  the  company,  in  connection  with  the  operating 
expenses  of  the  electric  department,  to  apportion  these  between 
the  Lamar  and  Wiley  territories.  These  apportionments  appear 
to  have  been  made  on  a  purely  arbitrary  basis  and  are  of  no  value 
to  the  Commission  in  this  case.  It  is  not  clear  that  such  ex- 
penses as  have  been  assigned  to  the  steam-heating  department 
have  been  properly  determined,  or  that,  in  the  accounting  scheme 
adopted  by  the  company,  the  electric  department  has  been  prop- 
erly credited  for  service  rendered  to  the  steam-heating  depart- 
ment. 

[8]  This  Commission  has  heretofore  found  that  it  has  no 
jurisdiction  over  the  rates  and  service  of  steam-heating  utilities, 
end  will  not  at  this  time  attempt  to  regulate  the  rates  and  charges 
paid  by  steam-heating  consumers  in  Lamar.  On  the  other  hand, 
in  order  to  determine  the  reasonableness  of  the  present  rates  for 
electric  service,  it  is  necessary  in  some  manner  to  properly  appor- 
tion the  operating  expenses  of  the  Lamar  plant  as  between  the 
electric  and  steam-heating  departments  thereof.  When  separate 
plants  are  operated  for  the  purpose  of  furnishing  steam-heating 
and  electric  service,  the  division  of  the  entire  operating  expenses 
of  the  utility  is  comparatively  simple.  In  the  case  of  utilities 
similar  to  the  one  now  under  investigation  utilizing  exhaust 
steam  for  heating  purposes,  the  division  of  operating  expenses  is 
practically  impossible.  While  theoretically  such  expenses  may 
be  fairly  apportioned,  in  practice  sufficient  data  are  seldom  avail- 
able for  the  purpose.  At  certain  seasons  or  periods,  the  supply 
of  exhaust  steam  may  be  more  than  sufficient  to  meet  the  demands 
of  the  steam-heating  consumers,  while  at  other  periods  live  steam 
must  be  used  directly  from  the  boilers.  The  problem  is  further 
complicated,  for  the  reason  that  the  maximum  demands  of  the 
electric  and  steam-heating  consumers  are  by  no  means  coincident. 
For  these  reasons,  the  Conmiission  finds  it  impracticable  to  de- 
termine what  portion  of  the  coal  consumed,  or  of  the  labor  em-^ 
ployed,  as  well  as  many  other  joint  items  of  expense,  are  prop- 
erly assignable  to  the  supply  of  steam  heat.  Further,  it  may  be 
that  a  portion  of  the  investment  of  the  company  in  land,  build- 
ings, and  boiler-plant  equipment  should  be  considered  as  a  part 
of  the  investment  in  the  steam-heating  property.    But  what  per- 
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tion  should  this  be  ?  The  buildings  are  no  larger,  and  no  more 
or  larger  boilers  are  in  service  than  would  have  been  installed 
for  the  electric  property  alone. 

After  giving  due  consideration  to  the  conditions  surrounding 
the  operation  of  the  electric  and  steam-heating  properties,  4:he 
Commission  has  reached  the  conclusion  that,  in  this  case  at  least, 
exhaust  steam  is  in  every  sense  a  by-product  of  the  electric  plant ; 
that  the  revenue  derived  from  the  sale  of  steam  heat  may  prop- 
erly be  considered  as  a  nonoperating  revenue  of  the  electric  prop- 
erty; and  that  the  operating  expenses  directly  assignable  to  the 
steam-heating  property  may  properly  be  considered  as  nonoperat- 
ing expenses  assignable  to  the  electric  property.  In  fact,  this 
conclusion  is  in  conformity  with  the  classification  of  accounts 
established  by  the  Commission  for  electric  light  and  power  utili- 
ties. Account  No.  784  of  such  classificadon  considers  revenues 
from  the  sale  of  exhaust  or  live  steam  as  a  nonoperating  revenue, 
and  the  expenses  assignable  to  the  operation  of  steam-heating 
property  as  a  nonoperating  expense. 

The  ^jttly  expenses  that  are  directly  assignable  to  the  steam- 
heating  property  of  the  defendant  are  interest  and  depreciation 
on  the  investment  in  mains  and  meters  and  such  maintenance 
expenses  as  may  be,  and  are,  charged  directly  to  the  steam-heat- 
ing department.  The  Commission  finds  that  the  sum  of  $750 
is  a  fair  allowance  to  be  made  in  this  case  for  interest  and  depre- 
ciation on  the  investment  of  the  defendant  in  its  steam-heating 
distribution  system,  and  that  a  fair  allowance  for  maintenance 
and  other  expenses  directly  chargeable  to  the  steam-heating  prop- 
erty is  $432.80  per  year,  making  the  total  cost  of  supplying 
steam-heating  s^'vice  that  can  be  directly  assigned  thereto  $1,- 
182.80.  The  Commission  further  finds  that  the  operating  Teve- 
nues  of  the  steam-heating  department  of  the  defendant  amounted 
to  $3,343  for  the  year  ended  December  31,  1916.  The  income 
statement  of  the  defendant  for  the  year  ended  December  31, 
1916,  should,  therefore,  be  modified  to  the  extent  that  the  revenue 
from  the  sale  of  steam  heat  should  appear  as  a  nonoperating 
revenue,  and  that  the  operating  expenses  of  the  steam-heating 
department,  amounting  to  $1,182.80,  should  appear  as  a  non- 
operating  expense.    No  attempt  whatever  has  been  made,  or  need 

be  made,  to  apportion  such  expense  as  labor,  fuel,  conmiercial 
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expense,  general  expense,  and  taxes  between  the  steam-heating 
and  electric  departments. 

[9, 10]  While  such  treatment  of  a  utility  supplying  both  elec- 
tric and  steam-heating  service  appears  to  the  Commission  to  be 
fair  to  all  parties  interested,  it  might  not  be  proper  if  a  utility 
placed  its  rates  for  steam-heating  service  at  so  low  a  point  that 
the  revenues  therefrom  would,  not  meet  the  fixed  charges  on  the 
investment  in  the  steam-heating  property.  While  the  steam- 
Iieating  business  of  itself  could  not  be  operated  at  a  profit  in  a 
town  the  size  of  Lamar  under  the  rates  and  charges  now  in  effect 
for  steam-heating  service,  an  electric  utility  utilizing  exhaust 
steam  may  with  propriety  supply  such  steam-heating  service  at 
any  rate  it  may  choose,  so  long  as  its  total  net  revenues  are  not 
actually  reduced  thereby.  Obviously,  the  value,  rather  than  the 
cost  of  service,  must  govern  in  the  matter  of  establishing  rates 
for  steam-heating  service  under  the  conditions  now  existing  at 
Lamar.  Fortunately  on  account  of  the  very  limited  extent  of 
the  steam-heating  property  of  the  defendant,  this  service  can  be 
sold  at  a  profit,  and  such  profit  accrues  to  the  benefit  of  every 
electric  and  steam-heating  consumer  served  by  the  company. 

Except  that  in  so  far  as  replacements  of  property  have  been 
charged  to  the  maintenance  accounts,  no  allowance  for  deprecia- 
tion was  included  in  the  operating  expenses,  as  reported  by  the 
Commission's  statistician.  Rankin  estimated  the  annual  depre- 
ciation annuity  at  $2,598,  and  Anderson  at  $2,Y32.  The  Com- 
mission is  of  the  opinion  that  at  the  present  time  an  annual  de- 
preciation allowance  of  $2,000  to  be  set  aside  on  the  sinking- 
fund  basis  is  adequate. 

From  the  exhibits  submitted  in  this  case,  the  Commission 
lias  compiled  the  following  income  statement  for  the  Lamar  prop- 
erty of  the  Intermountain  Railway,  Light,  &  Power  Company, 
for  the  year  ended  December  31,  1916 : 

INCOME  STATEMENT. 
Operating  Revenues — 

Commercial   lighting — business    $12,083.54 

Commercial  lighting  8,070.89 

Municipal  street  lighting   2,149.10 

Commercial   power    3,888.53 

Municipal  building  lighting  133.23 

Municipal  power 708.43 

Merchandise  and  jobbing 2,321.37 

Miscellaneous  electric  revenues  15.50 

Total  operating  revenues $29,370.59 

P.U.B.191815. 
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Operating  Expen 

Steam  power  generation   $10,996^ 

TranamiBsion  expense  10.75 

Distribution  expense  1,504.98 

Utilization  expense 1,515^ 

Commercial  expense   2,066.26 

New  business  expense 270.93 

General  expense   1,831.86 

Taxes    2,456.02 

Annual  depreciation  annuity  2,000.00 

Total  operating  expenses  $22,652.71 

Net  revenue $6,717.88 

Nonoperating  revenues  (exhaust  steam)    $3,343.06 

Nonoperating  expenses  (steam  heating  system)   ....•       1,182.80 

Net  nonoperating  revenues  $2490.26 

Total  net  revenue  available  for  dividends  and 

surplus    $8,878.14 

The  Commission  has  previously  called  attention  to  the  fact, 
however,  that  the  electric  revenues  for  the  year  ended  December 
31,  1916,  included  the  revenues  from  Wiley  for  a  period  of  six 
months,  whereas  the  revenues  and  expenses  of  this  division  of  the 
property  should  be  considered  for  a  period  of  one  year  for  the 
purpose  of  determining  the  reasonableness  of  the  present  rates. 
When  this  territory  is  fully  developed,  there  will  no  dofubt  be  a 
material  increase  in  the  annual  net  revenue  of  the  defendant  over 
that  of  1916. 

It  is  also  the  opinion  of  the  Commission  that  the  present  plant 
of  the  defendant  may  be  more  economically  operated  in  the  fu- 
ture. The  coal  consumption  at  this  plant,  for  example,  was  in 
excess  of  15  pounds  per  kilowatt  hour  generated  for  the  year 
1916.  This  high  consumption  of  coal  is  accounted  for  by  the 
fact  that  during  a  large  portion  of  that  year  construction  work 
was  in  progress,  and  the  new  generation  equipment,  when  it  was 
operated  at  all,  was  opiating  noncondensing,  whereas  such  equip- 
ment is  designed  for  condensing,  operation.  This  property  now 
has  a  fairly  good  load  factor  on  account  of  the  power  business 
recently  acquired,  and  no  doubt  the  coal  consumption  of  15 
pounds  per  kilowatt  hour  will  be  materially  reduced  in  the  fu- 
ture. 

While  the  Conunission  is  of  the  opinion  that  the  revenues  of 
the  defendant  will  be  greater  in  the  future  than  for  the  year 
1916,  and  that  the  economies  in  operation,  above  pointed  out, 
will  tend  to  increase  the  net  revenues,  it  is  by  no  means  appar- 
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ent  at  this  time  that  such  increases  will  offset  the  increasing  cost 
of  coal,  labor,  and  material  and  supplies. 

In  all  cases  pending  before  the  Commission  pertaining  to  the 
operation  of  electrical  public  utilities,  material  increases  in  the 
cost  of  labor,  materials,  and  supplies  are  apparent.  Statements 
of  operating  expenses  and  revenues  in  cases  presented  to  the 
Commission  within  a  period  of  one  year  last  past,  which  would 
have  at  the  time  of  the  presentation  of  the  facts  pertaining  to  the 
valuations  and  rates  of  the  public  utilities  under  consideration 
resulted  in  decreases  in  rates  and  charges,  have  so  changed  within 
a  period  of  the  last  twelve  months,  due  principally  to  the  in- 
creases in  prices  of  coal,  that  the  Commission  is  confronted  in 
these  cases  with  present  facts  which  justify  no  decrease  in  rates 
and  charges,  but  in  certain  classes  of  service  call  for  increases. 
After  all  is  said,  the  important  factor  in  a  rate  case  is  the  net 
revenue  of  the  corporation.  The  Commission  must  carefully  con- 
sider the  reasonableness  of  the  operating  expenses  of  the  public 
utility,  and  endeavor  to  determine  the  normal  operating  expenses 
upon  which  to  base  a  decision.  The  Commission  is  unable  to 
determine  at  this  time  whether  the  operating  expenses  of  this 
public  utility  are  normal  or  abnormal.  Certainly  the  cost  of  coal 
has  increased  beyond  expectations  of  the  managers  of  the  public 
utility,  and,  when  considered  in  connection  with  the  increased 
cost  of  labor  and  supplies,  a  very  complicated  proposition  is 
placed  before  the  Commission  for  solution.  It  is  entirely  possi- 
ble that  under  the  conditions  of  operation  surrounding  this  util- 
ity, as  presented  at  the  hearing  of  this  cause  on  the  20th  day  of 
March,  1917,  it  would  have  been  possible  for  the  Commission  to 
order  substantial  reductions  in  rates  and  charges  pertaining  to 
certain  classes  of  service  furnished  by  this  public  utility.  How- 
ever, this  Commission  is  unable,  fairly  and  intelligently,  to  ascer- 
tain the  normal  operating  expenses  for  this  public  utility  at  this 
time. 

Raies. 

The  present  principal  rates  for  electric  service  now  in  force 
and  effect  in  the  city  of  Lamar,  as  filed  with  the  Commission^ 
are  as  follows: 
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Commercial  Lighting — Residence  Service. 

Bate. 

Base  rate,  16  cents  per  kilowatt  hour. 

Prompt  Payment  Discount. 

Discount  of  1  cent  per  kilowatt  hour  is  allowed  on  all  bills 
paid  on  or  before  the  10th  day  of  the  month  next  succeeding 
that  in  which  service  is  rendered.  Added  quantity  discounts  are 
allowed  according  to  the  following  table: 

Bills  amounting  to  $10,  and  not  exceeding  $20,  per  month, 
10  per  cent  discount. 

Bills  amounting  to  $20,  and  not  exceeding  $30,  per  month, 
15  per  cent  discount. 

Bills  amounting  to  $30,  and  not  exceeding  $40,  per  month, 
20  per  cent  discount. 

Bills  in  excess  of  $40  per  month,  25  per  cent  discount. 

Minimum  Guaranty. 

The  minimum  guaranty  for  domestic  service  is  $1.50  per 
month  gross,  upon  which  a  discount  of  10  cents  is  allowed  if 
paid  on  or  before  the  10th  day  of  the  month  next  succeeding 
that  in  which  service  is  rendered. 

Commercial  Lighting — Business  Service. 

Bate. 

Up  to  200  kilowatt  hours  consumption  per  month,  the  rate 
for  business  service  is  the  same  as  for  domestic  service. 

For  monthly  consumptions  in  excess  of  200  kilowatt  hours 
per  month,  and  not  exceeding  400  kilowatt  hours  per  month,  a 
discount  of  30  per  cent  is  allowed. 

For  consumptions  of  400  kilowatt  hours,  or  more,  per  month, 
33^  per  cent  discount  is  allowed. 

Minimum  Ouaranty. 

The  minimum  for  business  service  is  $3  per  month  gross,  upon 
which  a  discount  of  20  cents  is  allowed  for  payment  on  or  before 
the  10th  day  of  the  month  next  succeeding  that  in  which  service 
is  rendered. 
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Conhtnercial  Power. 
Rate. 

8  c  per  kw.  hr.  for  the  first  200  kw.  hr. 

7ic  per  kw.  hr.  lor  eaeh  kw.  hr.  over  200  up  to  250  kw.  ya» 
7  c  per  kw.  hr.  for  each  kw.  hr.  over  250  up  to  300  kw.  hr. 
6ic  per  kw.  hr.  for  eadi  kw.  hr.  over  300  up  to  400  kw.  hr. 
6  o  per  kw.  hr.  for  each  kw.  hr.  over  400  up  to  500  kw.  hr. 
6ic  per  kw.  hr.  for  each  kw.  hr.  over  500  up  to  700  kw.  hr. 
6  c  per  kw.  hr.  lor  each  kw.  hr.  over  700  up  to  1,200  kw.  hr. 
4ic  per  kw.  hr.  for  each  kw.  hr.  over  1,200  up  to  1,500  kw.  hr. 
4  c  per  kw.  hr.  for  each  kw.  hr.  over  1,500  up  to  2,000  kw.  hr.  " 
die  per  kw.  hr.  lor  each  kw.  hr.  over  2,000  up  to  3,000  kw.  hr. 
3  c  per  kw.  hr.  for  each  kw.  hr.  over  3,000  up  to  4,000  kw.  hr. 
2ic  per  kw.  hr.  for  eaeh  kw.  hr.  over  4,000  up  to  6,000  kw.  hr. 
24c  per  kw.  hr.  for  each  kw.  hr.  over  6,000  kw.  hr. 

Prompt  Payment  Discount. 

A  discount  of  10  per  cent  is  allowed  on  all  bills  paid  on  or 
before  the  10th  day  of  the  month  next  succeeding  that  in  which 
service  is  rendered. 

Minimum  Oiuiranty. 

Minimum  $1  per  h.  p.  of  motors  connected  up  to  14  h.  p.  and 
50c  per  h.  p.  of  connected  load  over  14  h.  p. 

Street  Lighting. 

400  watt  tungstens,  per  month  $10.00  net 

32  c.  p.  tungstens,  per  month  2.76  net 

"^  16  c.  p.  tungstens,  per  month  1.50  net 

The  above  rates  for  street  lighting  are  for  all-night  service. 
The  company  installs  and  maintains  all  street  lighting  equip- 
ment. 

Irrigation  Pumping  Service. 

Bate. 

$1  per  month  per  h.  p.  of  motor  or  motors  connected. 

Energy  Charge. 

3  cents  per  kilowatt  hour  for  all  energy  consumed. 

Prompt  Payment  Discount. 

A  discount  of  5  per  cent  is  allowed  on  all  bills  paid  on  or 
before  the  10th  day  of  the  month  next  succeeding  that  in  which 
service  is  rendered. 

The  present  schedule  of  rates  for  domestic  and  commercial 
lighting  now  in  effect  in  the  city  of  Lamar  has  no  doubt  been 
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inherited  from  former  companies  and  embodied  in  various  fran- 
chises. The  schedule  is  very  poorly  constructed,  and  it  is  doubt- 
ful whether  any  consumer  of  the  company  could  determine 
whether  or. not  he  had  been  billed  in  accordance  with  its  terms. 
Further,  discriminatory  "step"  discounts  are  provided  whereby 
\mder  certain  conditions  a  consumer  by  increasing  his  monthly 
consumption  may  materially  reduce  his  bill. 

[11]  The  Commission  is  of  the  opinion  that  the  minimum 
guaranties  now  in  effect  in  the  city  of  Lamar  are  excessive,  and 
further  that  the  minimum  bill  for  commercial  service  should 
not  exceed  the  minimum  guaranty  for  domestic  service,  merely 
for  the  reason  that  the  consumer  is  classified  as  a  commercial 
user.  The  Commission  can  see  no  good  reason  why  the  conuner- 
eial  lighting  consumer,  with  perhaps  five  or  six  lamps  connected, 
should  guarantee  a  minimum  monthly  bill  of  $3,  while  a  resi- 
dence consumer  with  perhaps  forty  or  fifty  lamps  connected  is 
required  to  guarantee  a  minimum  of  $1.50.  While  a  higher 
minimum  may  properly  be  required  from  the  larger  consumers 
than  from  the  smaller  ones,  this  minimum  should  apply  to  all 
lighting  consumers  alike  without  r^ard  to  the  manner  in  which 
the  installation  of  the  consumers  happens  to  be  classified.  The 
defendant  wiU  be  required  to  file  with  the  Commission  a  ne^ 
schedule  of  rates,  providing  a  minimum  monthly  guaranty  based 
upon  the  consumer's  connected  load,  and  which  guaranty  shall 
apply  to  all  lighting  consumers  alike.  In  the  opinion  of  the 
Commission  a  minimum  guaranty  of  12^  cents  per  month  per 
100  watts  connected,  and  in  any  event  not  less  than  $1.25  per 
month  net,  is  reasonable  in  this  case. 

The  street  lighting  rates  now  in  effect  in  Lamar  are  in  some 
respects  higher  than  they  should  be.  The  city,  however,  is  very 
poorly  lighted,  as  is  indicated  by  the  small  payment  per  capita 
for  street  lighting,  even  under  rates  somewhat  higher  than  the 
average.  On  account  of  the  small  amount  of  street  lighting  now 
being  used  by  the  city,  the  Commission  is  of  the  opinion  that 
the  present  rates  should  not  be  disturbed,  but  that  a  new  schedule 
of  rates  should  be  provided  which  will  enable  the  city  to  ma- 
trially  increase  its  present  street  lighting  without  a  correspond- 
ing increase  in  the  price  paid  per  lamp. 

While  the  Commission  is  convinced  that  the  cost  of  operating 
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this  particular  property  for  the  year  1916  is  by  no  means  repre- 
sentative of  the  cost  of  operating  it  under  more  favorable  mar- 
ket and  operating  conditions,  it  is  entirely  possible  that  at  best 
the  cost  of  operation  will  temporarily  increase  rather  than  de- 
crease. With  the  exceptions  above  noted  the  Commission  is  there- 
fore not  inclined  to  order  any  material  reduertions  in  the  present 
rates  at  this  time,  but  will  require  the  defendant  to  file  a  new 
schedule  in  accordance  with  the  findings  herein.  The  following 
schedule  of  rates  for  electric  service  will  remove  the  discrimina- 
tions and  objections  hereinbefore  pointed  out.  The  Commis- 
sion is  of  the  opinion  that  these  rates  are  reasonable  under  the 
conditions  prevailing  at  this  time. 

Bates  for  Electric  Service. 

Commercial  Lighting. 

Bate. 

For  the  first  40  kilowatt  hours*  consumption  per  month,  $0.14 
pCT  kw.  hr. 

For  the  next  60  kilowatt  hours'  consumption  per  month,  $0.13 
per  kw.  hr. 

For  the  next  200  kilowatt  hours'  consumption  per  month, 
$0.11  per  kw.  hr. 

For  the  next  200  kilowatt  hours'  consumption  per  month, 
$0.09  per  kw.  hr. 

For  all  consumption  in  excess  of  500  kilowatt  hours  per  month, 
$0.07  per  kw.  hr. 

Prompt  Payment  Discount. 

A  discount  of  6  per  cent  will  be  allowed  on  all  bills  paid  on  or 
before  the  10th  day  of  the  month  next  suoeeeding  that  in  which 
service  is  rendered. 

Minimum  Guaranty. 

The  consumer  must  guarantee  a  minimum  monthly  bill  of  12| 
oents  net  per  100  watts  connected,  and  in  any  event  a  minimum 
monthly  bill  of  not  less  than  $1.25  net.  In  determining  the 
connected  load  for  the  purpose  of  calculating  minimum  monthly 
bills,  heating  devices,  fans,  and  small  utility  motors  not  exceed- 
ing ^  horse  power  in  size,  shall  not  be  considered  as  forming  a 
part  of  the  consumers'  connected  load,  provided  that  in  the  case 

P.U.R.1918B. 

Digitized  by  VjOOQIC 


118  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

of  laundries,  tailor  shops,  and  similar  establishments  making  a 
large  use  of  such  utility  devices,  the  same  shall  be  included  as  a 
part  of  the  consumer's  connected  load. 

AvaUabilitjf. 

This  schedule  shall  be  available  to  all  consumers  using  the  com- 
pany's standard  lighting  service. 

Commercial  Power. 

Bate. 

For  the  first  100  kw.  hr.  consumption  per  month,  $0.08  per 
kw.  hr. 

For  the  next  300  kw.  hr.  consumption  per  month,  $0.07  per 
kw.  hr. 

For  the  next  400  kw.  hr.  consumption  per  month,  $0.06  per 
kw.  hr. 

For  the  next  500  kw.  hr.  consumption  per  month,  $0.05  per 
kw.  hr. 

For  the  next  700  kw.  hr.  consumption  per  month,  $0.04  per 
kw.  hr. 

For  the  next  2,000  kw.  hr.  consumption  per  month,  $0.03  per 
kw.  hr. 

For  the  next  2,000  kw.  hr.  consumption  per  month,  $0.02J 
per  kw.  hr. 

For  all  consumption  in  excess  of  6,000  kw.  hr.  per  month, 
$0.02  per  kw.  hr. 

Prompt  Payment  Discount. 

A  discount  of  10  per  cent  will  be  allowed  on  all  bills  paid  on 
or  before  the  10th  day  of  the  month  next  succeeding  that  in 
which  service  is  rendered. 

Minimum  Guaranty. 

The  consumer  must  guarantee  a  minimum  monthly  bill  of  $1 
net  per  rated  horse  power  of  motors  connected,  up  to  and  includ- 
ing 10  horse  power,  and  a  minimum  monthly  bill  of  50  cents 
net  per  rated  horse  power  for  all  connected  load  in  e&cess  of  10 
horse  power. 

Availability. 

This  schedule  shall  be  available  to  all  consumers  using  the 
company's  standard  power  service. 
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IrrigcUion  Pumping. 

Hale. 

Fixed  Charge. 

$1  per  month  per  horse  power  of  connected  load. 

Energy  Charge. 

3  cents  per  kilowatt  hour  for  all  energy  consumed. 

Prompt  Payment  Discount. 

A  discount  of  5  per  cent  will  be  allowed  on  all  bills  paid  on  or 
before  the  10th  day  of  the  month  next  succeeding  that  in  T^hich 
service  is  rendered. 

AvailahilUy. 

Available  for  irrigation  pumping  service  only. 

Municipal  Street  Lighting. 

Bate,  AllrNight  Schedule. 

For  the  first  4,000  watts  of  connected  load,  4  cents  net  per 
watt  per  month. 

For  each  additional  watt  of  connected  load  not  exceeding  3,000 
watts,  %o  cent  net  per  watt  per  month. 

For  a  connected  load  in  excess  of  7,000  watts,  2^  cents  net 
per  watt  per  month  for  the  entire  connected  load. 

Terms  and  Conditions. 

The  company  will,  except  in  the  case  of  ornamental  street 
lighting,  furnish  and  install  all  lamps^  wires,  poles,  fixtures,  and 
other  equipment  required  in  rendering  municipal  street  lighting 
service,  and  will  maintain  and  operate  the  same. 

Bills  will  be  rendered  by  the  company  and  paid  by  the  city 
in  equal  monthly  instalments  at  the  end  of  each  month. 

Heating  and  CooJcing. 

Rate. 

For  the  first  30  kw.  hr.  consumption  per  month,  $0.06  per 
kw.  hr. 

For  the  next  70  kw.  hr.  consumption  per  month,  $0.05  per 
kw.  hr. 

For  all  consumption  in  excess  of  100  kw.  hr.  per  month,  $0.04 

per  kw.  hr. 
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Prompt  Payment  Discowni. 

A  discount  of  5  per  cent  will  be  allowed  on  all  bills  paid  on  or 
before  the  10th  day  of  the  month  next  succeeding  that  in  whkh 
service  is  rendered. 

Minimum  Ouarwnty. 

50  cents  per  month  per  outlet  or  heating  element  installed. 

AvaAlabUUy. 

This  schedule  shall  be  available  for  healing  and  cooking  piuv 
poses  only. 

Special  Bates^ 

All  special  rates  and  schedules  now  in  effect  in  the  town  of 
Lamar  are  to  be  discontinued,  and  the  consumers  now  enjoying 
such  special  rates  are  to  be  placed  on  the  above  schedules. 


HililNOIS  PUBLIC  UTOilTlBS  COMMISSIOIC. 

BE  LITTLE  YOBK  ELBCTBIC  COMPANY. 
[No.  60«a.] 

Return  —  Penalty  far  inefficiencU' 

1.  The  Illinois  CommiBsion  will  not  allow  as  high  a  rate  of  return 
where  the  business  of  a  utility  has  been  conducted  upon  an  unsyste- 
matic basis,  as  it  will  in  a  case  in  which  the 'business  has  been  eMcient- 
ly  managed. 

Return  —  Electric  utilUp  —  Percentage, 

2.  An  allowance  of  a  7  per  cent  return  was  made  by  the  IlUnoia 
Conunission  upon  the  tentative  valuation  of  the  property  of  a  small 
electric  utility^  although  its  business  had  been  conducted  in  an  unsyste- 
matic manner. 

Service  —  Meter  rentals. 

3.  A  public  utility  should  not  charge  a  meter  rental  for  meters 
i)wned  by  it. 

[November  6,  lOiT.j 

Petition-  for  advance  in  rates  for  electric  service  in  Little 
York,  County  of  Warren,  atated  in  rate  schednle  L  P-  U.  O.  1, 
of  the  Little  York  Electric  Company.  The  proposed  schedule 
was  permanently  suspended  and  a  new  schedule  authorized  as 
follows:    For  the  first  15  kw.  hr.  used  per  month,  18  cents  p^ 
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kw.  Hr. ;  for  all  in  excess,  15  cents  per  kw.  hr. ;  minimum  bill, 
$1  per  month  per  meter. 

After  specifying  the  time  and  place  of  hearings  upon  the  peti- 
tion, the  nature  of  the  community  served  and  of  the  service  ren- 
dered by  the  company,  the  opinion  continues. 

Shaw,  Commissioner:  The  most  reliable  information  availa- 
ble in  the  record  as  to  the  cost  of  the  property  and  its  normal 
operating  expense  is  derived  from  the  report  of  the  engineering 
staff,  who,  as  previously  noted,  made  an  investigation  regarding 
these  and  other  features  of  the  electric  system  in  Little  York. 
This  report  indicates  that  a  normal  reproduction  cost  of  the  prop- 
erty would  not  be  less  than  $8,000,  and  that  the  aggregate  depre- 
ciation would  not  amount  to  more  than  $2,000,  thus  indicating 
that  on  a  conservative  basis  the  present  value  of  the  electric  sys- 
tem would  be  not  less  than  $6,000.  Likewise  the  report  indi- 
cates that  the  normal  operating  expenses  of  the  system  would  be 
not  less  than  $1,850  per  annum.  This  estimate  of  operating 
expense  was  prepared  after  examining  the  property,  studying  the 
methods  of  operation,  and  securing  all  available  data  regarding 
actual  expenses  incurred.  This  estimate  includes  no  allowance 
for  uncoUectable  bills  or  depreciation.  The  engineering  staff 
estimate  that  the  former  would  amount  to  $25  per  year,  and  that 
the  latter  would  amount  to  $480  per  year.  The  engineering  staff 
estimate  that  the  electricity  used  in  the  public  garage  and  black- 
smith shop,  heretofore  mentioned,  will  amount  to  approximately 
150  kilowatt  hours  per  month. 

The  books  of  the  company  show  no  statement  of  revenues  col- 
lected under  the  existing  rates,  but  from  the  meter  readings 
collected  by  the  engineering  staff  it  would  appear  that  this  reve- 
nue will  amount  to  approximately  $2,664,  including  revenue 
from  current  sold  to  the  garage  and  blacksmith  shop,  and  that 
tinder  the  proposed  rate  the  revenue  would  amount  to  $3,365, 
assuming  consumptions  similar  to  those  of  the  past. 

[1]  It  appears  from  the  examination  conducted  by  the  engi- 
neering staff  that  the  business  of  the  company  in  Little  York 
is  handled  upon  a  very  unsystematic  basis,  that  no  records  are 
available  regarding  operating  expenses  or  operating  revenues, 
and  the  Commission  does  not- believe  that  in  its  determination 
of  an  equitable  rate  of  return  upon  the  value  of  the  property  it 
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should  allow  a  rate  of  return  which  would  be  allowed  if  the 
property  were  conducted  upon  a  more  business-like  basis.  It  is 
entirely  probable  that,  if  meter  tests  were  made  with  regularity, 
it  would  be  found  that  the  revenues  of  the  company  under  its 
existing  schedule  of  rates  might  be  somewhat  increased.  It  is 
also  probable  that  some  attention  given  to  the  methods  of  opera- 
tion would  develop  more  economical  methods.  It  has  been  con- 
trary to  the  policy  of  the  Commission  to  determine  upon  an  arbi- 
trary rate  of  return  to  be  allowed  in  all  cases  coming  to  its 
attention ;  since  to  do  so  would  offer  no  incentive  for  economical 
and  efficient  operation,  but  would  rather  tend  to  discourage  utility 
operators  from  exercising  good  business  judgment  in  the  con- 
duct of  their  business. 

[2,  3]  Having  considered  the  schedule  herein  proposed,  the 
testimony  adduced,  and  the  representations  and  arguments  made, 
and  being  fully  advised  in  the  premises,  the  Commission  finds 
that  for  the  purpose  of  the  issue  herein  the  property  of  the 
Little  York  Electric  Company  may  be  considered  as  having  a 
value  of  at  least  $6,300,  including  an  amount  for  working  capi- 
tal; that  for  the  purposes  herein  the  normal  operating  expenses 
of  the  company,  including  taxes,  insurance,  annual  depreciation, 
and  uncollectable  bills,  may  be  taken  at  $2,360 ;  that  a  reasona- 
ble rate  of  return  to  be  allowed  for  ratfe-making  purposes  upon 
the  tentative  valuation  heretofore  found  should  be  7  per  cent; 
that  the  schedule  of  rates  herein  proposed  should  be  permanently 
suspended,  annulled,  and  canceled;  that  the  schedule  of  rates 
fixed  in  the  order  herein  will  return  to  the  Little  York  Electric 
Company  7  per  cent  upon  the  tentative  valuation  herein  found ; 
that  the  practice  of  charging  a  meter  rental  for  meters  owned 
by  the  utility  should  be  abandoned;  that  the  Little  York  Elec- 
tric Company  should  purchase  the  meters  of  those  consumers 
who  at  present  own  them,  at  their  present  value,  giving  due  al- 
lowance for  accrued  depreciation;  that  the  service  rendered  to 
the  public  garage,  blacksmith  shop,  and  harness  shop  operated 
by  the  manager  of  the  Little  York  Electric  Company,  should  be 
charged  for  at  the  schedule  of  rates  herein  ordered 
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INDIANA  PUBLIC  SERVICE  COMMISSION. 

FEED  W.  KELLER 

V. 

CITY  OF  MISHAWAKA. 

[No.  2952.] 

Katen  —  Water  —  Minimumr  charge  —  Store  and  office  huilding  —  I>f«- 
erimination, 

A  water  utility  should  make  but  one  minimum  eharge  for  water 
service  to  the  owner  of  a  building  housing  several  tenants,  instead  of  a 
separate  minimum  charge  for  each,  where  there  is  but  one  meter  serv-' 
ing  the  building. 

[January  7,  1918.] 

Pbtition  oi  Fred  W.  Keller  to  require  the  city  of  Mishawaka 
to  furnish  water  service  for  a  building  in  said  city  on  the  basis 
of  schedule  rates  with  a  minimum  charge  of  $1.35  per  quarter; 
granted. 

By  the  Commission:  On  April  30,  1917,  Fred  W.  Keller 
filed  his  petition  against  the  city  of  Mishawaka,  in  which  he 
alleged  that  said  city  owned  and  operated  a  municipal  water- 
works and  is  engaged  in  the  business  of  supplying  water  in  said 
city;  that  petitioner  owns  a  building  in  said  city  and  that  the 
same  is  an  office  and  store  building;  that  on  the  first  floor  there 
are  five  store  buildings  which  are  rented  by  petitioner  to  dif- 
ferent tenants;  that  the  second  story  of  said  building  is  used 
as  and  for  offices  and  lodge  hall,  and  that  there  are  eight  sepa- 
rate and  independent  tenants  of  petitioner  occupying  said  second 
story;  that  petitioner  rents  said  thirteen  different  premises  to 
thirteen  different  tenants,  and  by  his  contract  with  each  of 
them  the  petitioner  is  bound  and  required  to  pay  all  water  rent 
for  water  used  in  all  of  said  premises ;  that  petitioner  applied  for 
service  to  the  respondent,  which  installed  one  meter  and  water 
main  into  said  premises,  and  that  until  about  the  first  day  of 
January,  1916,  said  respondent  charged  this  petitioner  for  said 
service  according  to  its  duly  adopted  and  published  rates.  Said 
schedule  of  rates  provides  for  a  minimum  charge  of  $1.35  per 
quarter  year  for  less  than  1,500  cubic  feet  of  water  consumed. 

Plaintiff  further  alleges  that  respondent  has  arbitrarily  and 
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unlawfully  fixed  the  minimum  charge  for  petitioner  for  his  said 
building  at  $17.55. 

At  the  hearing  the  parties  appeared  by  counsel  and  agreed  to 
the  following  facts  in  this  case,  to  wit : 

"The  parties  to  the  above  proceeding  pending  before  the  Pub- 
lic Service  Commission  of  Indiana  hereby  stipulate  that  the  fol- 
lowing are  all  the  material  facts  in  said  controversy,  and  that  said 
Commission  shall  receive  and  consider  this  stipulation  as  the 
evidence  in  the  matter. 

"It  is  agreed  that  the  respondent,  city  of  Mishawaka,  is  a 
municipal  corporation  located  in  the  state  of  Indiana,  and  that 
as  such  it  owns  and  operates  a  municipal  waterworks  in  said  city^ 
and  is  the  only  utility  of  that  kind  furnishing  water  to  the  resi- 
dents and  users  of  water  in  said  city. 

"That  the  following  is  the  lawful  and  published  schedule  of 
rates  charged  by  said  city  for  the  use  of  water : 

1,500  cu.  ft.  or  less $1.35 

1,500  to  5,000  cu.  ft 9^  per  100 

5,000  to  10,000  cu.  ft 8^  per  100 

10,000  to  15,000  cu.  ft ,     74  per  100 

15,000  to  20,000  cu.  ft 6^  per  100 

20,000  to  30,000  cu.  ft 5*  per  100 

Over  30,000 20%  discount 

Minimum  charge  per  quarter ^ $1.85 

"That  the  petitioner,  Fred  W.  Keller,  is  the  owner  of  a  block 
or  building  in  said  city  of  Mishawaka,  which  building  has  five 
stores  on  the  first  floor,  and  a  number  of  offices  and  apartments 
on  the  second  floor;  and  including  all  stores,  offices,  and  apart- 
ments there  are  thirteen  different  tenants  and  occupants  in  said 
block  or  building. 

"That  the  said  building  is  served  with  water  by  the  respondent 
through  one  service  pipe  and  one  meter.  That  all  said  thirteen 
tenants  and  occupants  use  water  in  said  building  received  through 
said  one  service  pipe  and  one  meter.  That  said  meter  is  read 
quarterly,  and  that  the  petitioner  pays  the  water  charges  for  the 
whole  building  and  for  all  the  tenants. 

*'That  when  the  use  of  water  for  each  quarter  of  a  year  at  the 
schedule  of  rates  as  above  set  out  makes  a  quarterly  charge  of 
less  than  $17.55,  the  respondent  charges  the  petitioner  for  thir- 
teen minimum  charges  at  the  rate  of  $1.35  each,  which  $1.35  is 
the  minimum  quarterly  charge  fixed  by  the  rules  and  schedule 
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of  said  water  department  That  in  each  such  case  the  charge 
made  against  the  petitioner  is  13  times  $1.35  or  $17.65,  pro- 
vided his  thirteen  separate  apartments  or  stores  are  occupied, 
if  not,  a  reduction  is  allowed  for  any  empty  quarter.  That  the 
respondent  charges  the  petitioner  the  sum  of  $17.55  per  quarter 
(when  all  apartments  and  stores  are  occupied)  as  a  minimum 
charge,  for  the  reason  and  on  the  theory  that  its  said  water  de- 
partment and  system  must  at  all  times  be  ready  to  serve  thirteen 
different  users  of  water. 

"That  the  following  is  a  table  showing  the  amounts  of  water 
used  in  said  building  during  certain  quarters  according  to  the 
meter  therein,  and  the  amount  of  the  quarterly  charge  paid  by 
the  petitioner  to  the  respondent : 

Dec  21,  1915,  to  March  IS,  1916 14,300  cu.  ft.  $17.65 

Mar.  18,  1910,  to  June  20,  1916 : 14,800  cu.  ft.  17.55 

June  20,  1916,  to  Sept.  21,  1916 11,900  cu.  ft.  17.55 

Sept.  21,  1916,  to  Dec.  22,  1916 14,300  cu.  ft.  17.55 

Dec  22,  1916,  to  Mar.  21,  1917 15,600  cu.  ft.  17.55 

Mar.  21,  1917,  to  June  18,  1917 12,400  cu.  ft.  17.55 

June  18,  1917,  to  Sept.  20,  1917  ., 13,100  cu.  ft.  17.55 

''That  before  December  21,  1915,  the  respondent  charged  the 
petitioner  for  a  minimum  quarterly  at  the  rate  of  $1.35.  per 
quarter,  instead  of  $17.55  per  quarter  since  said  date.  This 
was  during  the  period  that  the  city  was  completing  the  installa- 
tion of  meters  and  before  the  board  of  public  works  of  respond- 
ent city  had  definitely  decided  to  fix  the  family  or  separate  user 
as  the  imit  of  charge.'^ 

A  minimum  charge  for  water  users  is  justified  on  the  ground 
that  a  charge  should  be  allowed  to  cover  certain  items  of  operat- 
ing expenses  which  bear  little  or  no  relation  to  the  amount  of 
water  consumed,  and  which  vary  with  the  number  of  customers, 
such  as  expenses  incurred  in  reading  meters,  carrying  accounts, 
billing  and  maintenance  of  meters.  Lake  Forest  v.  Lake  Forest 
Water  Co.  (HI.)  P.U.K.1915D,  1008. 

So  long  as  the  respondent  has  but  one  meter  serving  this  build- 
ing, it  should  make  only  one  minimum  charge. 

The  Commission  therefore  finds  that  the  minimum  charge  of 
$17.65  made  by  respondent  is  unreasonable^  unjust,  and  unjustly 
discriminatory. 
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MAINi:  PUBLIC  UTILITnSS  COBOflSSION. 

BE  POBTLAND  TERMINAL  COMPANY  et  aL 

[R.  R.  327.] 

Service  —  Physical  cotmecHon  "between  steam  and  eleetric  railways  — 
DeUvery  of  carload  freight. 

1.  A  physical  connection  was  ordered  between  the  tracks  of  a  steam 
railroad  and  an  electric  railroad  for  the  purpose  of  delivering  over  the 
electric  railroad  carload  freight  shipments  at  or  near  the  places  of 
business  of  numerous  consignees,  uid  thus  eliminating  a  long  and  in- 
convenient haul  by  team  from  the  unloading  tracks  of  the  steam  rail- 
road. 

Service  —  Power  of  Commission  —  Physical  connection  of  railroads  — 
Manner  of  construction* 

2.  Upon  ordering  a  physical  connection  between  railroads,  the 
Maine  Commission  will  not  determine  the  details  of  the  manner  of 
constructing  the  tracks  to  carry  out  the  object  of  the  physical  con- 
nection; since  such  matters  must  be  worked  out  by  the  companies  con- 
cerned. 

[November  6,  1017.] 

Application  by  business  and  manufacturing  concerns  for  es- 
tablishment of  physical  connection  between  the  Portland  Termi- 
nal Company  and  the  Cumberland  County  Power  &  Light  Com- 
pany ;  order  requiring  physical  connection  to  be  made  at  Summer 
street  in  the  city  of  South  Portland  for  use  on  or  before  January 
1,  1918.  The  Portland  Terminal  Company  was  required  to  do 
all  the  work  and  furnish  all  the  materials  except  that  the  Cumber- 
land County  Power  &  Light  Company  was  required  to  furnish 
the  work  and  materials  necessary  to  enable  it  to  operate  its  elec- 
tric cars  on  the  connecting  tracks.  The  expense  of  the  con- 
struction was  apportioned  75  per  cent  of  the  work  done  by  the 
Portland  Terminal  Company  to  be  borne  by  it  and  25  per  cent 
thereof  to  be  paid  by  the  Cumberland  County  Power  &  Light 
Company.  The  expense  of  construction  work  required  to  be 
done  by  the  latter  company  was  ordered  to  be  borne  by  it. 

Appearances:  Verrill,  Hale,  &  Booth  for  applicant  Cumber- 
land Shipbuilding  Company;  John  F.  A.  Merrill,  District  At- 
torney, for  applicant  Colonel  Geo.  W.  Gatchell,  C.  A.  C. ;  E.  H. 
Wilson  for  applicant  City  of  South  Portland ;  William  F.  Spear 
for  applicant  William  Spear  Company ;  N.  W.  Brown  for  appli- 
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cant  E.  W.  Brown  &  Company;  R.  W.  Nichols  for  Portland 
Products  Company;  Edmund  K.  Norton  for  applicant  Portland 
Shipbuilding  Company ;  Phillip  H.  Doyen  for  applicants  P.  H. 
Doyen  Shipbuilding  Company  and  P.  H.  Doyen  Company; 
Charles  H.  Blatchford  for  respondent  Portland  Terminal  Com- 
pany; William  M,  Bradley  for  respondent  Cumberland  County 
Power  &  Light  Company. 

By  the  Commission :  This  is  an  application  under  the  provi- 
sions of  chapter  48  of  the  Public  Laws  of  the  State  of  Maine  for 
the  year  1917,  relating  to  physical  connection  between  steam 
and  electric  railroads.  The  application  was  received  at  the  offices 
of  the  Commission  on  October  16,  1917,  and  upon  the  same  day 
order  was  issued  for  a  public  hearing,  to  be  held  at  grand  jury 
room  in  county  building  at  Portland,  on  the  2d  day  of  November, 
A.  D.  1917,  at  9 :30  oVlock  in  the  forenoon.  Notice  of  said  hear- 
ing was  given  to  each  applicant  and  to  each  respondent ;  and  at 
the  public  hearing  held  at  the  above-named  time  and  place  each 
applicant  was  either  personally  present  or  represented  by  counsel, 
and  each  respondent  was  represented  by  counsel.  At  the  hearing 
full  opportunity  was  given  and  taken  advantage  of,  for  each  ap- 
plicant and  each  respondent  to  fully  present  evidence. 

Briefly  stated,  the  following  appears  to  be  a  fair  statement  of 
what  the  evidence  warrants  us  in  finding  to  be  the  facts : 

[1]  That  division  of  the  Boston  &  Maine  Railroad  which  is 
known  as  the  Eastern  Division  runs  through  the  city  of  South 
Portland  and  into  the  city  of  Portland,  where  it  terminates  in 
the  freight  yard  of  the  Portland  Terminal  Company.  At  the 
junction  of  Summer,  Evans,  and  Brown  streets,  it  passes  at 
grade  with  these  streets.  The  electric  railroad  of  the  Cumber- 
land County  Power  &  Light  Company,  passing  along  Brown 
street  into  Summer  street,  crosses  the  tracks  of  this  steam  rail- 
road at  grade.  There  is  at  present  no  physical  connection  be- 
tween the  tracks  of  the  above-named  electric  railroad  and  the 
above-named  steam  railroad,  by  means  of  which  cars  upon  either 
can  be  hauled  to  the  other  for  interchange  and  either  loading  or 
delivering,  with  the  result  that  these  applicants  are  compelled 
to  have  such  commodities  as  come  to  them  by  freight  hauled  by 
the  steam  railroad  into  its  freight  yard,  and  there  unloaded  from 
the  cars  onto  trucks  or  other  vehicles,  and  hauled  distances  vary- 
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TTig  from  1  to  2  mUes  to  the  plants  of  these  applicants.  Prior  to 
the  enactment  of  chapter  48,  there  was  no  authority  for  requir- 
ing physical  connection  between  steam  and  electric  railroads,  and 
the  legislature  in  enacting  this  statute  saf^narded  the  ri^ts  of 
steam  railroads  and  electric  railroads  in  several  ways.  For  il- 
lustration, before  this  Commission  has  any  authority  to  act>  it 
must  be  made  to  appear  that  the  connection  is  practicable ;  that 
it  can  be  accomplished  without  endangering  the  equipment, 
tracks,  or  appliances  of  either  the  steam  or  the  electric  railroad ; 
that  public  convenience  and  interest  require  the  same;  that  no 
electric  railroad  shall  be  required  to  engage  in  interstate  com- 
merce; that  no  steam  railroad  shall  be  required  to  "short  haul'' 
itself  nor  give  the  use  of  its  tracks  or  terminal  facilities  to  an- 
other carrier  engaged  in  like  business;  and  that  both  the  steam 
and  electric  railroads  shall  receive  proper  compensation  for  the 
several  services  performed  by  means  of  the  physical  connection. 
But  the  legislature  recognized  the  necessity  for  physical  con- 
nection between  steam  and  electric  railroads.  It  is  well  known 
that  electric  railroads  are  now  extensively  engaged  in  the  hauling 
of  freight  in  regular  freight  cars  along  many  of  our  public  streets. 
It  is  equally  well  known  that  many  of  the  lines  of  our  local  roads 
pass  through  localities  which  either  have  no  steam  railroad  facili- 
ties, or,  if  they  exist,  they  are  so  far  distant  as  to  be  practically 
useless.  It  was  believed  that  physical  connection  between  com- 
mon carriers  of  these  two  classes  could  be  made  at  some  conven- 
ient point,  and  that  by  means  of  this  connection  carload  lots  of 
freight  could  be  hauled  to  a  certain  destination  by  the  steam  rail- 
road and  then  conveyed  the  balance  of  their  journey  upon  an 
electric  railroad,  and  placed  by  the  latter  at  some  convenient  point 
for  unloading  by  the  consignee.  It  was  felt  that  this  service 
was  no  more  nor  less  than  a  mere  carting  service,  giving  to  the 
consignee  the  opportunity  of  having  delivered  at  or  near  his 
place  of  business  or  residence  a  carload  of  goods  which,  without 
this  service,  might  be  delivered  upon  an  unloading  track  of  the 
steam  railroad  several  miles  away,  and  necessitate  a  long  and 
inconvenient  haul  by  team.  Otherwise  stated,  it  was  felt  that 
by  means  of  the  electric  railroad  a  consignee  might  conveniently 
haul  his  goods  in  a  loaded  car  to  the  place  of  delivery,  instead  of 
taking  delivery  at  a  distant  point  on  the  steam  railroad,  and  haul- 
ing the  goods  in  vehicles  drawn  by  animal  power  over  the  high- 
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waj*  And  the  legislature  in  &e  act  ezpresflly  stated  that  ^Hhe 
iuties  imposed  npon  carriers,  and  the  authority  conferred  up<m 
the  Public  Utilities  Commission,  by  this  act,  shall  extend  only 
to  an  auxiliary  service  by  electric  railroads,"  thus  expressly  stat- 
ing a  belief  that  nothing  more  than  this  auxiliary  service  was 
needed  or  justifiable.  In  the  present  case  it  definitely  appears 
that,  so  far  as  goods  belonging  to  any  of  the  petitioners  is  con- 
cwned,  their  steam  railroad  journey  is  ended  when  they  arrive 
at  the  freight  yard  of  the  Portland  Terminal  Company  in  Port- 
land. There  is  no  way  under  existing  conditions,  and  with 
present  facilities,  that  the  Portland  Terminal  Company,  or  any 
other  steam  railroad  doing  business  within  the  limits  mentioned 
in  the  Portland  Terminal  Company's  charter,  can  deliver  f rei^t 
to  any  of  these  applicants  except  somewhere  within  the  limits  of 
the  terminal  company's  freight  yard.  It  follows  that  no  ques- 
tion of  short  hauling  is  involved.  It  also  follows  that  any  service 
which  the  electric  railroad  can  perform  for  these  applicants  is 
the  auxiliary  service  mentioned  in  the  statute. 

The  evidence  showed,  and  the  interested  parties  present  all 
agreed,  that  a  physical  connection  between  the  two  railroads  at 
some  point  was  practicable,  and  that  the  same  could  be  accom- 
plished without  ^idangering  the  equipment,  tracks,  or  appliances 
of  either  party,  and  that  public  convenience  and  interest  required 
such  a  connection.  The  Cumberland  County  Power  &  Light 
Company,  in  its  answer  and  in  its  evidence,  admitted  and  stated 
that  the  connection  asked  for  ought  to  be  made  at  the  point  sug- 
gested in  the  application,  and  that  the  service  capable  of  being 
rendered  by  means  of  such  connection  ought  to  be  rendered,  could 
safely  and  reasonably  be  rendered,  and  expressed  its  entire  will- 
ingness and  desire  to  make  the  connection.  The  only  dispute  re- 
lated to  the  place  at  which  a  physical  connection  should  be  mada 
The  Portland  Terminal  Company  suggested  and  argued  that  the 
proper  place  would  be  on  Commercial  street,  at  a  point  virtually 
within  its  freight  yard.  It  pointed  out  that  prior  to  the  building 
of  the  new  bridge,  so-called,  the  electric  railroad  had  its  tracks 
laid  npon  Conunercial  street,  close  beside  the  steam  railroad 
tracks,  and  that  for  $1,500  or  less  a  connection  at  this  point  could 
be  made  and  used  by  the  steam  railroad  and  the  electric  railroad 
in  the  service  of  these  applicants  and  all  others  situated  along 
this  line  of  the  electric  railroad.     The  terminal  company  frankly 
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admitted  that  it  was  entirely  practicable  to  make  fhe  oonneotion 
at  Summer  street,  but  insisted  that  it  was  more  oonv^ent  and 
cheaper  for  all  parties  to  use  the  Conmaercial  street  location. 

On  the  other  hand,  the  electric  railroad  placed  upon  the  witness 
stand  its  engineer,  who  pointed  out  several  reasons  why  it  was 
impracticable,  if  not  impossible,  to  use  the  Commercial  stre^ 
<5onnection.  In  the  first  place,  he  said  that  the  tracks  of  the 
electric  railroad  as  now  built,  where  they  go  over  Park  street, 
have  a  curvature  of  such  a  character  and  of  so  small  a  radius  that 
it  would  be  impossible  to  haul  even  one  standard  freight  car 
around  this  curve ;  and  ho  pointed  out  that  the  evidence  showed 
that  the  shipbuilding  companies  would  have  oftentimes  loads  that 
occupied  two  flat  cars  and  sometimes  three,  and  that  the  above- 
named  curve  made  it  physically  impossible  to  haul  that  kind  of  a 
load  along  the  electric  car  track.  He  further  pointed  out  that  to 
give  a  proper  curve  would  involve  not  only  a  large  expense  to  the 
electric  railroad,  but  would  necessitate  building  the  tracks  upon 
the  place  where  the  sidewalk  now  exists,  and  necessitate  running 
the  cars  so  near  to  existing  buildings  as  to  endanger  the  equip- 
ment. He  further  pointed  out  that  the  bridge  over  which  the 
electric  locomotive  and  cars  must  pass  if  the  Commercial  street 
connection  be  used  is  not  of  sufficient  capacity  to  carry  the  stress 
and  load  which  would  be  put  upon  it.  Evidence  was  offered 
showing  other  reasons  why  it  was  either  impossible,  or  nearly  so, 
to  construct  and  use  the  physical  connection  at  the  place  su^ested 
by  the  terminal  company.  The  evidence  fully  satisfies  us  that 
we  are  not  warranted  in  ordering  the  connection  at  Commercial 
street. 

The  connection  at  Summer  street  can  very  readily  be  made, 
and  it  seems  to  be  the  only  place.  Without  going  into  the  de- 
tails, it  is  sufficient  to  say  that  at  a  reasonable  expense  a  physical 
connection,  ideal  in  every  respect,  can  be  made  at  this  point,  and 
we  see  no  reason  for  denying  the  application.  The  Cumberland 
Shipbuilding  Company  is  under  contract  with  the  Federal  gov- 
ernment to  build  nine  hulls  at  a  total  cost  of  $2,700,000.  The 
other  shipbuilding  companies  are  similarly  engaged  on  a  smaller 
scale.  The  other  applicants  will  have  a  considerable  number  of 
carload  lots  of  freight  which  can  be  delivered  at  their  plants  by 
means  of  this  physical  connection  and  spur  tracks  and  other  con- 
struction furnished  by  the  electric  railmr  ^      It  would  be  diflScult, 
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if  not  impossible,  to  find  a  case  which  so  fully  fits  the  law  as  the 
one  disclosed  by  the  evidence  before  us. 

It  is,  of  course,  understood  that  this  Oomiuission  has  no  juris- 
diction except  in  intrastate  matters.  We  understand  that  counsel 
for  the  terminal  company  claims  tffat  carloads  of  freight  coming 
from  outside  the  state,  and  intended  for  any  of  these  applicants, 
is  still  subject  to  the  Interstate  Commerce  Law  beyond  the  time 
and  place  of  the  arrival  of  such  a  car  in  the  freight  yard  of  the 
terminal  company,  and  that  this  Commission  has  no  jurisdiction 
to  compel  the  terminal  company  to  deliver  any  such  car  to  the 
electric  railroad  company  for  transportation  to  the  premises  of 
any  of  these  applicants.  This  matter  is  not  before  us,  and  we 
express  no  opinion  in  regard  to  it.  If  the  matter  is  intrastate, 
we  have  no  jurisdiction ;  if  it  is  intrastate,  we  have.  We  will 
decide  the  question  of  our  jurisdiction  when  that  question  is 
properly  before  us.  All  that  we  are  now  called  upon  to  properly 
decide  is  whether  a  physical  connection  for  use  in  accordance 
with  the  provisions  of  chapter  48  shall  or  shall  not  be  ordered. 

[2]  At  the  hearing  the  terminal  company  suggested  that,  if 
the  connection  was  made  at  Summer  street,  it  would  be  necessary 
to  build  a  siding  consisting  of  two  parallel  tracks,  each  of  six 
to  ten  car  capacity,  in  order  that  one  might  be  used  for  the  placing 
of  empty  cars  when  returned  from  the  plants  of  the  applicants 
by  the  electric  railroad.  And  the  chief  engineer  of  the  terminal 
company  stated  that  there  was  not  sufficient  room  upon  the  present 
right  of  way  of  the  terminal  company  at  this  point  to  construct 
such  double  track,  and  that  it  would  be  necessary  to  either  pur- 
chase or  condemn  additional  land,  make  a  considerable  fill,  and 
possibly  result  in  quite  a  delay.  On  the  other  hand,  counsel  and 
witnesses  for  the  electric  railroad  insist  that  a  single  track  of 
ten-car  capacity  is  all  that  is  necessary,  and  that  such  a  track  can 
be  built  upon  the  present  right  of  way  of  the  terminal  company, 
and  will  require  comparatively  little  fill.  We  do  not  think  it  is 
for  us  to  determine  the  details  of  the  manner  in  which  a  proper 
track  or  tracks  shall  be  built  for  convenient  use  by  the  railroads 
in  the  carrying  out  of  the  objects  of  the  physical  connection.  As 
we  see  it,  we  have  performed  our  full  duty,  and  perhaps  ex- 
hausted our  entire  authority,  when  we  order  a  physical  connec- 
tion at  this  particular  place,  and  require  that  such  connection 
shall  have  a  sufficient  capacitv  to  a<5commodate  a  reasonably- ^tt- 
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ticipated  number  of  oars.  The  two  companies  must  work  out  the 
details  themselves ;  and  if  it  is  necessary  for  the  steam  railroad  to 
acquire  additional  property  in  order  to  so  construct  a  proper 
physical  connection  and  necessary  appliances,  it  has  the  authority, 
and  it  will  be  its  duty,  to  acquire  this  land.  The  steam  railroad 
knows  better  than  we  do  what  is  necessary  to  properly  saf^uard 
the  operation  of  its  trains  which  will  pass  this  physical  connec- 
tion, as  well  as  the  trains  which  will  be  run  upon  and  over  this 
physical  connection. 

Being  in  no  doubt  whatever  as  to  the  necessity  of  the  connec- 
tion, or  as  to  the  place  where  it  should  be  constructed,  we  make 
the  following  findings  of  fact  and  the  following  order : 

We  find  as  a  matter  of  fact, 

That  a  physical  connection  at  the  place  mentioned  in  the  pend- 
ing petition,  between  the  tracks  of  said  Portland  Terminal  Com- 
pany and  said  Cumberland  County  Power  &  Light  Company,  is 
practicable; 

That  the  same  may  be  accomplished  without  endangering  the 
equipment,  tracks,  or  appliances  of  either  of  said  companies ; 

That  there  are  no  existing  steam  railroad  facilities  which  can 
be  with  reasonable  facility  used  by  the  parties  who  desire  the 
jBervice  of  said  Cumberland  County  Power  &  Light  Company,  by 
means  of  such  physical  connection. 


MAINE  PUBLIC  UTUilTIES  COMMISSION. 

CHARLES  A.  HILL  et  al. 

V. 

NEW  ENGLAND  TELEPHONE  &  TELEGBAPH  COMPANY. 
CHARLES  A.  HILL  et  al. 

V. 

MAINE  TELEPHONE  &  TELEGRAPH  COMPANY. 

[F.  C.  No8.  126  and  127  Consolidated.] 

Service  —  Telephones  —  Replacing  iron-iHre  trunk  line  with  copper 
wire  —  Expense, 
]  1.  A  telephone  company  was  not  required  to  replace  an  iron-wire 

trunk  line  with  copper  wire  where  it  appeared  that  it  would  OMt  up- 
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ward  of  $8,000,  and  would  require  an  increase  (A  more  than  $5  a  year 
to  the  ratefl  to  be  charged  each  of  the  subscribers,  and  that  the  sub- 
scribers did  not  want  to  pay  the  additional  rate. 
J^iscriminatian  —  Bates  —  Telephone  toll  charges  —  Distance  —  Ooni' 
putation. 

2.  Telephone  toll  rates  are  not  unreasonable  merely  because  a  lower 
charge  is  made  for  messages  between  two  towns  that  are  routed  through 
and  beyond  a  third  town  to  which  a  higher  charge  is  made  for  the 
scone  service,  where  it  appears  that  the  rates  are  computed  upon  the 
air-line  distance  between  the  towns,  rather  than  the  actual  course  which 
the  messages  take,  in  accordance  with  the  general  practice  of  telephone 
companies. 

S<n^ice  —  Telephones  —  Physical  connection. 

3.  Telephone  companies  having  physical  connection  should  not  be 
required  to  connect  their  lines  at  another  point  where  their  lines  are 
about  a  mile  apart,  merely  for  the  purpose  of  reducing  the  routing  dis- 
tance of  toll  messages,  where  it  appears  that  the  one  company  has  no 
right  to  invade  the  territory  occupied  by  the  other  company,  and  tliat 
if  the  connection  was  made  it  would  create  no  lessening  of  the  toll 
charges  that  are  based  upon  the  air-line  distance  rather  than  the  actual 
routing  of  messages. 

I^isorimination  —  Bates  —  Telephone  toll  cJiarges  *  Difference  in 
rates  for  messages  sent  to  different  telegraph  companies  —  Ab' 
sorption  of  rate  "by  one  telegraph  company, 

4.  No  ground  exists  for  complain't  against  a  telephone  company 
because  of  a  difference  in  message  charges  for  sending  telegrams  through 
its  exchange,  via  different  telegraph  companies,  where  it  appears  that 
the  one  telegraph  company  absorbs  a  portion  of  the  telephone  toll  in  call- 
ing the  telegraph  office  for  dictation  of  a  message,  resulting  in  a  reduced 
telephone  rate,  and  that  the  other  telegraph  ccnnpany  refuses  to  do  ao, 
with  the  result  that  persons  sending  messages  to  the  latter  company 
must  pay  the  regular  telephone  rate. 

Service  —  Telephones  —  Grouping  of  subscribers  on  particular  line. 

5.  Persons  engaged  in  business  who  contract  for  party-line  tele- 
]Aone  service  should  be  placed  upon  a  Hne  having  business  telephones 
only,  and  not  upon  a  line  having  residence  telephones. 

[November  8,  1917.] 

Complaint  against  the  rates  and  service  of  the  New  England 
Telephone  &  Telegraph  Company  and  the  Maine  Telephone  & 
Tel^raph  Company ;  dismissed. 

Appearances :  Benedict  F.  Maher  for  complainants ;  George  E. 
Grant,  Esq.,  for  each  respondent. 

By  the  Commission:  These  are  complaints  filed  by  the  same 

parties  complaining  against  the  Maine  Telephone  &  Telegraph 

Company  and  the  New  England  Telephone  &  Telegraph  Com- 
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pany,  which  at  the  time  of  the  hearing,  being  so  nearly  identi- 
cal in  character,  were  consolidated  by  agreement  of  the  parties 
and  heard  together,  and  can  and  will  be  decided  as  one  cause. 
Each  complaint  is  dated  July  18,  1917.  Notice  of  public 
hearing  was  given  upon  each,  and  upon  ike  28th  day  of  August 
public  hearing  was  held  at  Belgrade,  with  each  party  repre- 
sented as  above  indicated. 

At  the  hearing  it  developed  that  the  complainants  understood 
that  the  New  England  company  was  operating  in  the  territory 
where  complainants  resided  and  had  service,  but  it  was  shown 
to  the  satisfaction  of  all  concerned  that  the  complainants  were 
in  error  for  the  reason  that  the  New  England  company,  while  it 
had  lines  in  a  portion  of  Belgrade,  did  not  itself  serve,  and  was 
not  in  a  position  to  serve,  any  of  the  complainants.  The  evi- 
dence was  therefore  directed  against  the  Maine  company,  and 
no  evidence  was  presented  against  the  New  England  company 
which  we  are  authorized  or  warranted  in  considering  in  any  way. 
It  will  appear  later  in  this  decision  the  extent  to  which  the  New 
England  company  is  interested,  and  the  error  into  which  the 
complainants  fell  with  reference  to  the  New  England  company. 

The  Maine  Telephone  &  Telegraph  Company  is  authorized  to 
serve  the  town  of  Belgrade  and  adjoining  territory,  and  has 
trunk  lines  running  from  Belgrade  to  Augusta.  It  has  service 
lines  in  the  town  of  Belgrade  which  reach  within  a  little  over 
a  mile  of  the  New  England  company's  lines,  in  the  northeast 
part  of  the  town,  but  has  no  direct  connection  with  the  New 
England  company  except  at  Augusta,  with  the  result  that  mes- 
sages from  Belgrade  to  points  outside  of  the  Maine  company's 
territory  have  to  go  through  Augusta.  The  Maine  company 
has  no  actual  exchange  at  Belgrade,  but  employs  the  Mount 
Vernon  conjpany  to  do  its  switching  at  the  Moimt  Vernon  ex- 
change, and,  as  above  stated,  has  its  long-distance  messages  rout- 
ed via  Augusta  over  the  New  England  company's  lines  and 
through  the  New  England  company's  switchboard.  The  Maine 
company  has  at  Belgrade  forty-seven  subscribers  during  the  sum- 
mer season,  and  after  the  close  of  the  season  it  drops  to  about 
thirty-five,  and  has  an  all  the  year  round  rate  and  a  seasonal  or 
summer  rate  for  part  of  the  year  customers. 

This  case  is  undoubtedly  typical  of  a  considerable  number  of 
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cases  which  have  to  be  met  by  public  utilities  commissions  and 
public  utility  companies.  By  this  we  mean  that  the  circum-^ 
stances  which  the  cu8t(»ner  knows,  and  which  constitute  the  ap- 
parent facts,  are  of  such  a  character  as  to  lead  him  to  believe 
that  the  company  is  not  performing  its  full  duty  and  is  needlessly 
misusing  its  customers.  These  circumstances  unexplained  would 
warrant  a  customer  in  entertaining  this  opinion,  but  these  cir- 
cumstances do  not  always  constitute  the  exact  fact.  They  make 
the  facts  apparent  rather  than  real,  and  an  explanation  oftentimes 
satisfies  the  customer  that  those  things  which  he  felt  were  griev- 
ances are  really  necessary  incidents  in  the  operation  of  a  company 
in  a  small  territory  and  cannot  be  fully  remedied  or  changed 
without  either  adding  an  undue  burden  to  the  company  or  an  un» 
bearable  burden  to  the  customers.  Take  for  illustration  the 
statement  of  Mr.  Hill  and  his  witnesses  in  this  case,  statements 
made  with  apparent  belief  in  their  truthfulness  and  with  un- 
doubted earnestness  in  pressing  the  claim  that  some  relief  should 
be  granted.  Mr.  Hill  and  his  witnesses  stated  that  many  times 
during  the  summer  they  have  been  unable  to  get  long-distance 
messages  from  Providence  and  Boston  and  other  cities;  that 
oftentimes  the  party  desiring  the  call  at  Belgrade  was  delayed 
for  several  hours,  was  unable  to  hear  with  any  degree  of  distinct- 
ness when  the  connection  was  made,  and  suffered  exceeding  an- 
noyance, and  in  some  instances  quite  serious  loss ;  that  customers 
at  places  other  than  at  the  hotel  were  unable  to  get  Augusta 
and  through  Augusta  unable  to  get  Lewiston,  Waterville,  and 
other  near-by  connections.  Complaint  was  also  made  that  there 
should  be  an  exchange  at  Belgrade,  rather  than  at  Mount  Ver- 
non; and  that  the  closing  of  the  Mount  Vernon  exchange  on 
Sundays  between  10  a.  m.  and  5  p.  m.  was  exceedingly  inconven- 
ient. Also  that  the  repair  or  trouble  man  who  was  supposed  to 
look  out  for  Belgrade  services  had  so  large  a  territory  that  tele- 
phones often  were  out  of  commission  for  three  to  six  hours,  and 
sometimes  for  several  days.  Bitter  complaint  was  made  of  the 
fact  that  the  trunk  line  between  Belgrade  and  Augusta  was  iron 
wire,  instead  of  copper  wire,  the  claim  being  made  that  with  cop- 
per wii-e  the  service  would  be  much  improved.  Complaint  was 
also  made  that  the  rate  from  Belgrade  to  Waterville  was  only 
10  cents,  while  the  rate  from  Belgrade  to  Augusta  was  20  cents, 
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and  that  all  messages  from  Belgrade  to  Waterville  had  to  go 
around  through  Augusta,  a  much  longer  distance  than  the  direct 
route  between  Belgrade  and  Waterville.  Complaint  was  also 
made  that  lines  were  overloaded  and  that  the  company  had 
grouped  upon  its  lines  the  wrong  kind  of  people,  meaning  by 
this  that  business  houses  and  residences  were  intermingled  and 
that  when  a  business  man  desired  to  conduct  a  business  talk,  he 
was  oftentimes  interrupted  and  frequently  listened  to  by  parties 
upon  residence  telephones ;  also  that  to  send  a  telegram  from 
Belgrade  through  the  Western  Union  office  at  Augusta  cost  but 
5  cents  in  addition  to  the  telegraph  charges,  while  to  send  a  tele* 
gram  via  the  Postal,  through  the  same  city,  cost  20  cents. 

These  various  matters  to  the  interested  parties  beyond  ques- 
tion constituted  in  their  minds  a  substantial  grievance,  and  raised 
in  their  opinion  a  necessity  for  prompt  and  efficient  treatment 
And  if  there  was  no  explanation  and  no  justification,  under  cir- 
cumstances fairly  within  the  control  of  the  company,  the  griev- 
ance would  be  real  and  a  remedy  should  be  sought  and  applied. 
But  when  the  actual  facts  are  presented,  various  matters  appear 
in  a  very  different  light;  and  to  the  ead  that  the  complainants 
in  this  particular  matter  and  the  general  public  wherever  located 
may  fully  understand  some  of  the  difficulties  and  impossibilities 
in  complying  with  the  requests  and  apparent  needs  of  customers, 
we  have  decided  to  discuss  diis  particular  matter  at  greater  length 
than  would  perhaps  be  necessary  if  this  were  the  only  case  ever 
to  be  considered ;  and  have  concluded  that  the  various  ocMnplaints 
and  the  answers  thereto  of  the  company  should  be  set  down 
herein;  and  have  concluded  that  each  grievance  and  its  answer 
should  be  grouped  in  this  opinion. 

(1)  As  to  the  inadequacy  of  the  service  by  the  Maine  com- 
pany whereby  parties  desiring  at  Belgrade  long-distance  connec- 
tion with  places  outside  of  the  state  are  delayed,  and  at  times 
unable  to  hear  when  the  connection  is  made.  Evidence  was  pre- 
sented showing  that  this  thing  occurs  at  Belgrade  with  some 
frequency,  but  none  of  the  two  or  three  witnesses  who  testified 
was  able  to  state  whether  the  trouble  was  upon  the  lines  of  the 
Maine  company  or  upon  the  lines  of  some  company  operating 
within  the  state  of  Maine  or  upon  the  lines  of  some  of  the  com- 
panies over  whidi  the  message  passed  outside  of  the  state  ol 
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Maine.  Aside  from  the  absence  of  a  copper  circuit  between  Bel- 
grade and  Augusta,  no  evidence  was  presented  showing  inade- 
quacy of  equipment  or  service  by  the  Maine  company.  It  is 
manifest  that,  in.  the  absence  of  evidence  showing  failure  upon 
the  part  of  the  Maine  company,  this  Commission  can  issue  no 
order  or  suggest  any  remedy  so  far  as  the  Maine  company  is 
concerned. 

[1]  (2)  As  to  the  copper  circuit  between  Belgrade  and  Au- 
gusta. Admittedly  such  a  circuit  would  improve  the  service 
which  Belgrade  is  now  receiving,  but  it  appears  that  to  build 
such  a  circuit  would  now  cost  upward  of  $3,000  and  add  that 
amount  to  the  investment  of  the  company.  K  6  per  cent  is  a 
fair  return  upon  investment,  and  if  no  more  than  2  per  cent 
upon  this  particular  kind  of  equipment  is  fair  for  depreciation, 
this  would  make  necessary  a  return  of  $240  a  year  which,  distrib- 
uted among  the  forty-seven  subscribers  at  Belgrade,  would  mean 
an  addition  of  something  more  than  $5  a  year  to  the  rate  to  be 
charged  each  subscriber.  The  company  took  the  matter  of  a  cop- 
per circuit  up  with  Mr.  Hill,  who  rims  a  large  and  very  splendid 
hotel  at  Belgrade,  and  stated  to  him  that  if  he  felt  that  he  could 
afiFord  to  put  in  a  branch  exchange  in  his  hotel  at  a  rental  of 
about  $600  a  year,  the  company  would  put  in  a  copper  circuit 
between  Belgrade  and  Augusta.  Mr.  Hill  did  not  feel  that  he 
could  afford  this  added  expense,  and  the  company  did  not  feel 
that  it  could  afford  to  make  the  investment  at  its  own  expense. 
We  do  not  believe  that  these  customers  at  Belgrade  would  want 
to  stand  this  additional  rate,  and  we  do  not  feel  justified  in  ask- 
ing the  company  to  go  to  this  expense  without  any  recompense 
or  possibility  of  recompense. 

[2]  (3)  As  to  the  difference  in  rate  between  messages  from 
Belgrade  to  Waterville  and  Belgrade  to  Augusta.  The  complain- 
ants say  that  it  is  improper  to  charge  only  10  c^its  for  messages 
between  Belgrade  and  Waterville  and  20  cents  for  messages  be* 
tween  the  same  point  and  Augusta,  especially  in  view  of  the  fact 
that  Waterville  messages  go  the  long  distance  around  Augusta 
into  Waterville.  The  answer  of  the  company  is  that  Belgrade, 
while  it  has  no  actual  physical  exchange  in  existence,  is  neces- 
Barily  regarded  in  tel^hone  operation  as  a  potential  exchange. 
By  this  the  company  means  that  it  is  obliged  to  publish  a  rate 
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between  Belgrade  and  any  other  point  reached  on  its  own  lines 
or  through  its  connection,  and  that,  although  no  actual  exchange 
exists  at  Belgrade,  it  must  be  assumed  that  Belgrade  is  the  initial 
point  of  all  messages,  and  that  some  place  in  Belgrade  must  be 
r^arded  as  the  point  from  which  charges  for  toll  service  are 
to  be  computed ;  and  that  in  this  particular  toll  business  the  air- 
line distance  between  Belgrade  and  Waterville  and  between  Bel- 
grade and  Augusta  is  taken  as  the  distance  upcm  which  the  rate 
is  to  be  computed,  rather  than  the  actual  course  which  the  mes- 
sage takes  through  Augusta  and  into  Waterville.  Thus  com- 
puted, the  distance  between  the  Belgrade  potential  exchange  and 
Waterville  central  office  is  13.3  miles,  and  the  distance  from 
Belgrade  to  Augusta  is  16  miles.  It  thus  appears  that  the  10 
cent  and  20  cent  charge  is  in  accord  with  not  only  the  published 
I'ates  of  the  Maine  company  and  the  New  England  company,  but 
is  in  accordance  with  the  general  practice  of  telephone  companies 
everywhere. 

[3]  (4)  As  to  the  suggestion  that  there  should  be  a  connec- 
tion between  the  lines  of  the  Maine  company  and  the  New  Eng- 
land company  near  the  house  of  Herman  Adams,  where  the  two 
lines  are  a  trifle  over  a  mile  apart,  the  answer  is  that  the  New 
England  company  has  no  right  in  the  territory  now  occupied  by 
the  Maine  company,  and  that,  if  this  connection  was  actually 
made,  it  would  create  no  lessening  of  the  toll  charges  for  Bel- 
grade subscribers,  for  the  reason  that  the  air-line  distance  is  the 
basis,  rather  than  the  actual  routing,  of  messages. 

(5)  As  to  the  nonexistence  of  an  actual  exchange  at  Belgrade 
and  the  using  of  the  exchange  at  Mount  Vernon  for  Belgrade 
services.  And  in  this  same  connection  the  closing  of  the  Mount 
Vernon  exchange  on  Sundays.  The  general  manager  of  the 
Maine  company  testified  that  a  few  years  ago  there  was  an  ex- 
change at  Belgrade,  and  the  company  leased  all  of  the  property, 
including  the  exchange  which  it  had  at  Belgrade,  to  an  individ- 
ual, who  tried  to  run  the  business.  He  made  a  distinct  failure, 
was  unable  to  render  adequate  service,  and  the  company  had  to 
cancel  the  lease  and  resume  the  service.  As  a  measure  of  econ- 
omy and  a  means  of  operating  the  business  without  making  a  loss, 
the  exchange  was  discontinued,  and  the  Mount  Vernon  company, 
which  has  something  over  200  subscribers,  was  employed  to  do 

P.U.R.1918B. 

Digitized  by  LjOOQIC 


HILL  V.  NEW  ENGLAND  TELEPH.  t  TELEO.  CO.  130 

the  switching  service  at  an  expense  of  $6  per  year  per  telephone, 
granting  at  the  same  time  as  a  part  of  the  trade  connection  to 
Belgrade  subscribers  with  all  of  the  Mount  Vernon  subscribers 
without  charge.  This  is  said  to  be  the  only  arrangement  under 
which  the  company  can  operate  wiUiout  serious  loss,  and  that  to 
operate  an  exchange  with  two  day  operators  and  a  night  opera- 
tor would  involve  an  expense  which  could  not  be  borne  by  the 
customers,  and  which  could  not  be  borne  by  the  company  except 
at  a  considerable  loss.  As  to  the  Sunday  closing,  the  company 
points  out  that  the  operators  at  Mount  Vernon  could  not  be 
expected  to  work  seven  straight  days  every  week,  and  that  it  is 
impossible  to  obtain  a  competent  operator  to  go  in  as  a  substitute 
for  a  few  hours  one  day  of  each  week. 

[4]  (6)  As  to  the  difference  in  expense  to  Belgrade  subscrib- 
ers in  sending  telegrams  through  Augusta  via  the  Western  Union 
and  the  Postal  Telegraph  Company.  The  New  England  com- 
pany, it  seems,  has  a  contract  with  the  Western  Union  by  virtue 
of  which  the  Western  Union  absorbs  a  portion  of  what  would 
otherwise  be  the  telephone  toll  in  calling  the  telegraph  office  for 
dictation  of  a  m.essage.  This  results  in  a  5-cent  charge  between 
Belgrade  and  Augusta.  The  New  England  company  offered  the 
same  contract  to  the  Postal  company,  but  for  reasons  not  dis- 
closed the  Postal  company  declined  to  enter  into  such  a  contract. 
The  result  is  that  persons  calling  the  Postal  company  must  pay 
the  regular  20-cent  telephone  rate  between  Belgrade  and  Augus- 
ta, this  being  the  same  rate  that  would  have  to  be  paid  on  a  call 
to  any  person  in  Augusta. 

(7)  As  to  the  matter  of  telephones  at  Belgrade  being  out  of 
commission  for  a  considerable  period  of  time.  The  claim  is 
made  that  the  repair  man  who  has  the  Belgrade  territory  under 
his  immediate  charge  has  too  large  a  field  and  too  many  stations 
to  care  for,  with  the  result  that  Some  telephones  are  out  of  com- 
mission several  hours  and  a  few  several  days.  The  company 
points  out  that  their  repair  man  has  less  than  300  stations  undfr 
his  supervision,  where  in  adjacent  territory  repair  men  have  in 
some  instances  600,  and  in  other  instances  900,  stations.  It  is  a 
fact  that  the  Belgrade  man  has  a  considerable  territory  to  cover, 
but  the  company  says  that  its  records  and  the  records  of  other 
telephone  companies  show  that  three  to  six  hours  is  a  compara- 
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tively  short  time  within  which  to  r^nedy  a  telephone  difficulty, 
and  that  it  is  not  unusual  or  avoidable  for  a  particular  telephone 
to  be  out  of  commission  several  days.  They  also  point  out  that 
during  the  past  two  summers,  when  the  greater  amount  of  dilTi- 
culty  occurred,  there  have  been  in  the  Belgrade  section  electric  i 

storms  of  unusual  violence,  and  frequently  resulting  in  damage  | 

to  telephone  equipment,  and  rendering  it  impossible  for  imme-  ' 

diate  rehabilitation.  I 

[5]  (8)  As  to  the  lines  being  overloaded  and  an  improper 
grouping  of  subscribers  upon  different  lines.     Mr.   Hill  was  ' 

under  the  impression  in  the  beginning  that  only  two  kinds  of 
service  were  offered  by  the  Maine  company,  private  lines  and 
fifteen-party  or  farmers'  lines.  The  published  schedules  of  the 
company  and  the  testimony  offered  at  the  hearing  show  that  the  j 

company  offers  single  party,  two-party,  four-party,  six-party,  and 
fifteen-party  service.    Mr.  Hill's  contract  when  produced  showed  ! 

that  he  had  six-party  service.    So  it  appears  that  subscribers  in  *   ! 

Belgrade  can  obtain  these  different  kinds  of  service  if  they  are  I 

willing  to  pay  the  rate  charged  for  that  kind  of  service.  As  to 
the  grouping  of  subscribers  on  a  particular  line,  we  feel  that  the 
company  has  not  exercised  the  best  possible  judgment.  It  is  a 
fact  that  when  a  person  contracts  for  this  six-party  service,  and  i 

is  engaged  iii  trade  or  business  of  any  sort,  he  should  be  placed 
^ipon  a  line  where  all  the  customers  are  business  or  trades  peo- 
ple. He  should  not  be  placed  upon  a  line  where  residence  tele- 
phones exist  The  annoyances  of  this  intermingling  are  so  mani- 
fest and  universal  that  no  particular  comment  need  be  made.  In 
a  small  community  lots  of  people  have  the  time  and  the  inclina- 
tion to  listen  in  on  the  line.  This  practice  of  course  interferes 
with  the  service.  It  is  to  be  expected,  and  will  ever  be  present, 
in  the  telephone  business.  The  company  recognizes  its  failure  in 
this  regard,  and  frankly  stated  that  this  condition  would  be  reme- 
died and  made  an  offer  at  the  hearing  to  accommodate  Mr.  Hill 
and  other  complainants,  and  since  the  hearing  has  regrouped 
the  subscribers  on  several  of  its  lines,  as  appears  from  a  letter  ! 

recently  sent  to  the  Commission  with  the  stat^nent  that  the  com-  I 

pany  has  written  acknowledgment  of  the  satisfactory  results  of  \ 

this  regrouping. 

As  a  general  proposition  it  may  be  well  to  state  that  persons 
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living  in  somewhat  small  communities  mnst  realize  that  they  can- 
not be  granted  or  receive  the  same  kind  of  service  that  is  ren- 
dered in  large  cities.  The  company's  revenue  is  limited.  If  it 
is  to  render  any  service  and  continue  to  render  somewhat  ade- 
quate service,  it  must  receive  in  revenue  sufficient  to  pay  its 
operating  expenses,  provide  reasonably  for  depreciation,  and  pay 
something  by  way  of  return  to  those  people  who  have  invested 
their  money,  else  the  time  will  come  when  new  capital  is  needed, 
and  no  person  will  be  ready  to  furnish  it,  with  the  result  that 
the  service  will  deteriorate  or  perhaps  cease.  While  the  company 
should  render  as  good  service  as  it  can  reasonably  afford,  this 
Commission  and  the  customers  of  the  company  must  recognize 
the  fact  that  there  are  limits  beyond  which  the  company  can- 
not voluntarily  go  and  cannot  be  compelled  to  go.  This  particu- 
lar company  should  see  to  it  that  its  repair  man  reasonably  takes 
care  of  each  station.  It  should  see  that  its  customers  are  prop- 
erly grouped,  and  should  do  all  that  is  possible  to  render  its 
own  equipment  adequate  for  the  service  offered  at  the  price 
charged.  We  do  not  feel,  however,  that  in  this  particular  case 
there  is  any  order  which  we  would  be  justified  in  issuing. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 

CITY  OF  FALL  RIVER  et  al. 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

SAME 

v. 

BAY  STATE  STREET  RAILWAY  COMPANY. 

(—  MasB.  —,  117  N.  E.  915.) 

CanstUuHonal  law  —  Jurisdiction  —  Impairment  of  contract  *  Grant 
of  location, 

1.  The   Massachusetts   Public   Service   Commission    has    power   to 

regulate  and  establish  such  fares  for  a  street  railway  company  as  will 

allow  it  reasonable  compensation  for  the  service  rendered,  independently 

of  whatever  conditions  relative  to  lares  may  have  been  fixed  in  ante* 
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ced^t  grants  -of  location  to  such  utility  by  a  municipality  acting  under 
legislative  authorization. 
Appeal  and  review  «  Jurisdiction  of  appellate  court  —  Finding  based 
on  conclusion  of  fact.  • 

2.  The  exercise  of  the  discretion  of  the  Massachusetts  Public  Serr* 
ice  Commission,  based  on  its  conclusions  of  fact  as  to  the  financial  con- 
dition of  a  street  railway  utility,  allowing  it  to  increase  a  fare  fixed 
by  a  grant  of  location  by  a  municipality,  will  not  be  annulled,  modified, 
or  amended  by  the  supreme  judicial  court,  where  it  is  unable  to  perceive 
in  the  record  any  conclusions  of  fact  which  were  imlawfuU 

[December  8,  1917.]  * 

Petition  by  the  city  of  Fall  River  to  annul  the  order  of  the 
Public  Service  Commission  allowing  a  new  schedule  of  rates, 
other  than  fixed  by  the  grant  of  location,  for  the  Bay  Street  Rail- 
way Company.  Appeal  from  the  Supreme  Judicial  Court  of 
Suffolk  County  on  order  sustaining  demurrer  to  the  petition; 
decree  affirmed.  The  second  case  was  an  action  of  contract  by 
the  city  of  Fall  River  on  the  bond  given  by  the  utility  to  enforce 
its  provision  as  to  the  matter  of  the  disputed  fare,  reported  from 
the  Supreme  Judicial  Court,  Bristol  County,  in  a  finding  for  the 
utility  defendant ;  judgment  ordered  to  be  entered  for  defendant. 

Appearances:  Arthur  S.  Phillips,  of  Fall  River,  for  plain- 
tiffs; Currier,  Young,  &  Pillsbury,  of  Boston  (S.  H.  Pillsbury 
and  F.  B.  Greenhalge,  both  of  Boston,  of  counsel),  for  defend- 
ants. 

Braley,  J.,  delivered  the  opinion  of  the  court : 
It  appears  among  the  terms  of  the  grant  of  location  to  the 
Globe  Street  Railway  Company,  to  whose  franchises  and  obliga- 
tions so  far  as  involved  in  the  cases  at  bar  the  defendant  com- 
pany has  succeeded,  that  the  company  was  "to  construct,  elec- 
trically equip,  and  maintain  its  tracks  ...  on  Slade's  ferry 
bridge  .  .  .  according  to  the  plans  on  file,"  subject  to  the 
conditions  that  the  company,  its  successors,  and  assigns,  "shall 
80  long  as  its  tracks  continue  to  be  on  said  .  .  .  bridge  keep 
in  repair  at  its  own  expense  all  of  the  roadway  of  said  bridge 
for  its  entire  length  to  the  satisfaction"  of  the  city  engineer  and 
the  surveyor  of  highways,  and  shall  furnish  a  bond  "for  the  faith- 
ful  fulfilment  of  the  terms  and  conditions  of  this  order."  The 
order  was  passed  October  21,  1895,  and  the  bond  having  been 
given  and  approved,  and  the  location  having  been  accepted  and 
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Continuously  used  as  a  part  of  its  railway  system,  the  oompany 
and  its  successors  were  bound  to  comply  with  this  condition. 
Pub.  Stat.  chap.  118,  §  lY;  Rev.  Laws,  chap.  112,  §  11;  Wor- 
cester V.  Worcester  ConsoL  Street  E.  Co.  192  Mass.  106, 113, 115, 
78  N.  E.  222.  But  as  pointed  out  in  Springfield  v.  Springfield 
Street  E.  Co.  182  Mass.  41,  64  N.  E.  577,  the  l^slature  may 
modify  or  annul  a  location  of  this  nature  without  violation  of 
any  constitutional  provision.  By  Stat.  1898,  chap.  678,  §,11, 
street  railways  were  relieved  "from  all  obligation  thereafter  to 
keep  any  portion  of  the  surface  material  of  streets,  roads,  and 
bridges  in  repair,  unless  the  obligation  so  to  do  had  been  imposed 
in  a  grant  of  an  original  location,  which  the  statute  defined  to 
mean  the  first  location  granted  to  the  company  in  the  city  or 
town  as  to  whose  streets,  roads,  or  bridges  there  might  be  a  ques- 
tion." Worcester  v.  Worcester  ConsoL  Street  E.  Co.  182  Mass. 
49,  52,  64  N.  E.  582.  The  agreed  facts  show  that  the  location 
in  question  was  not  the  first  or  original  location,  and  neither  the 
company  nor  its  successor  was  required,  after  the  passage  of  the 
statute,  to  reimburse  the  plaintiff  city  for  expenditures  in  mak- 
ing repairs.  The  city,  however,  contends  that  Stat  1911,  chap. 
552,  superseded  Stat.  1898,  chap.  578,  §  11,  by  expressly  requir- 
ing the  company  and  its  successors  to  make  such  repairs  as  might 
be  needed.  Stat.  1911,  chap.  552,  amends  Stat  1910,  chap.  654, 
§  6,  and  when  the  original  and  amendatory  acts  are  read  in  con- 
junction it  is  manifest  that  Stat  1910,  chap.  654,  §  1,  provides 
solely  for  ^^he  reconstruction  of  the  joint  railroad  and  highway 
bridge  commonly  known  as  Slade's  ferry  bridge  .  .  .  the  Old 
Colony  Eailroad  Company,  its  successors  or  assigns,  shall  recon- 
struct said  Slade's  ferry  bridge,  and  locate  the  same  at  a  point 
northerly  thereof,  but  not  exceeding  100  feet  therefrom,  in  the 
manner  hereinafter  stated.  ....  The  said  reconstructed  bridge 
shall  be  of  sufficient  width  to  provide  two  tracks  for  the  railroad 
part,  and  also  two  tracks  for  street  railways  on  the  highway  part 
so  that  two  street  cars  may  conveniently  jneet  and  pass  each  other 
thereon  while  going  in  opposite  directions;  and  due  provision 
shall  be  made  for  the  accommodation  of  foot  passengers.'' 

It  is  only  upon  completion  of  the  new  bridge  auikhorized  by  the 
statute  that  §  6  as  amended  becomes  operative,  and  the  old 
bridge  built  under  Stat  1872,  chap.  295,  is  to  be  dis<jontinued 
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for  ^^ighway  and  railroad  purposes.''  It  is  not  contended  that 
the  new  bridge  has  been  built,  with  the  approaches  and  ways, 
and  opened  for  use  as  provided  in  Stat.  1010,  chap.  654,  as 
amended,  which  contains  no  repeal  of  Stat.  1906,  chap.  463,  pt. 
8,  §  79,  recodifying  Eev.  Laws,  chap.  112,  §  44,  which  re-enacted 
Stat  1898,  chap.  578,  §  11.  And  Stat.  1911,  chap.  552,  is 
inapplicable,  that  "any  street  railway  company  owning  the  tracks 
on  the  highway  part  of  the  old  Slade's  ferry  bridge,  shall  have 
the  right  to  lay  double  tracks  on  the  highway  part  of  said  recon- 
structed bridge  and  to  connect  its  tracks  with  the  same  on  both 
sides  of  the  river,  .  .'  .  subject,  however,  to  all  tiie  conditions 
as  to  fares  and  other  matters  mentioned  in  the  grant  of  location 
to  the  Globe  Street  Railway  Company  by  the  board  of  ald^men 
of  the  city  of  Fall  River  ...  on  the  old  Slade's  ferry  bridge, 
which  are  hereby  approved  and  oonfirmed ;  and  all  successors  and 
assigns  of  said  Globe  Street  Railway  Company  shall  be  bound 
by  and  subject  to  the  said  conditions." 

[1,  2]  The  grant  of  location  contained  the  further  condition 
the  performance  of  which  also  was  secured  by  the  bond,  that  the 
railway  company  will  sell  six  tickets  for  a  sum  not  exceeding  25 
cents,  "each  of  which  shall  entitle  a  passenger  to  one  ride  over 
said  company's  lines  in  this  city  on  as  favorable  conditions  as 
their  passengers  are  now  carried.  The  fares  for  passengers  with- 
out tickets  are  not  to  be  aflFected  by  the  above  rate  for  tickets.'* 
And  this  provision  has  not  been  complied  with  by  the  company 
since  March  15,  1917.  But  Stat.  1913,  chap.  784,  witii  certain 
exceptions  not  applicable  in  the  present  case,  placed  the  subject 
of  fares  on  all  street  railways  under  the  ^elusive  control  of  the 
Public  Service  Commission.  It  provides  in  §  29  that  "this  act 
shall  be  deemed  and  construed  as  a  remedial  act  and  in  enlarge- 
ment and  extension  of  all  previous  acts  and  existing  laws  con- 
ferring upon  or  vesting  in  the  Coromission  any  jurisdiction, 
powers  or  discretion  with  respect  to  any  subject  or  matter  treated 
in  this  act,"  and  "...  all  acts  and  parts  of  acts  whidi 
would  in  any  way  limit  or  prevent  the  exercise  to  the  fullest 
extent  of  any  of  the  jurisdiction,  powers,  authority  or  discretion 
delegated  herein  to  the  Commission  are  hereby  repealed." 

The  statute  being  constitutional  and  the  powers  of  the  Con^ 
mission  plenary  over  the  regulation  and  establishment  of  fares 
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on  street  railways,  independently  of  whatever  conditions  may 
have  been  imposed  in  antecedent  grants  of  location  by  selectmen 
of  towns  or  municipal  boards  (Board  of  Survey  v.  Bay  State 
Street  R  Co.  224  Mass.  463,  469,  113  K  E.  273),  the  decision 
under  which  the  "4J-cent  ticket  sold  in  strips  of  six  tickets  for 
25  cents  in  the  city  of  Fall  River"  was  withdrawn  and  the  re- 
fusal to  give  the  rulings  requested  by  the  plaintiff  disclose  no 
errors  of  law.  If  from  the  allegations  of  the  bill,  admitted  by 
the  demurrer,  it  is  to  be  assumed  that  an  order  was  entefred  in 
conformity  with  the  decision,  the  inquiry  under  Stat  1913,  chap. 
784,  §§  20,  21,  whether  an  increase  of  fare  is  necessary  "in 
order  to  obtain  a  reasonable  compensation  for  the  service  ren- 
dered," is  primarily  a  question  of  fact.  It  is  not  limited  to  any 
particular  part  of  the  system  which,  if  operated  by  itself,  might 
be  found  to  be  more  than  self-sustaining.  And  the  question 
whether  the  company  should  be  permitted  to  withdraw  the  com- 
mutation tickets  called  for  the  exercise  of  the  sound  discretion 
and  judgment  of  the  Commission,  based  on  the  evidence  of  the 
company's  financial  condition,  and  ability  to  serve  efficiently  the 
public  dependent  upon  the  maintenance  of  its  entire  system  of 
intercommunication  and  transportation.  We  are  unable  to  per- 
ceive on  the  record  before  us  any  conclusions  of  fact,  in  so  far  as 
conclusions  of  fact  are  involved,  which  were  unlawful.  It  is 
only  where  "...  any  rulings  or  orders  of  the  Commission 
.  .  .  are  unlawful,"  that  this  court  in  equity  can  "annul, 
modify,  or  amend"  them  "to  the  extent  only  of  such  unlawful- 
ness." Stat.  1913,  chap.  784,  §  27;  Bulkeley  v.  New  York,  K 
H.  &  H.  K.  Co.  216  Mass.  432,  433,  103  K  E.  1033.  The 
plaintiff,  on  whom  the  burden  rests,  having  failed  to  show  re- 
versible error  in  either  the  suit  in  equity  or  the  action  at  law,  the 
result  is  that  in  the  first  case  the  decree  of  the  single  justice  sus- 
taining the  demurrer  and  dismissing  the  biU  should  be  affirmed, 
wilii  costs  of  the  appeal,  and  in  the  second  case  judgment  is  to 
be  entered  for  the  defendant. 

Ordered  accordingly, 
P.UJEL1918B.  10 
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BE  T.  J.  MANN. 

[P.  S.  C.  2016.] 

Service  -«  Telepfione  —  Discontinuance  because  of  use  of  profane  Ian* 
guage  —  Be'estahlishment^ 

Telephone  service  which  had  been  discontinued  for  three  weeks  be- 
cause of  profane  and  abusive  language  used  by  a  subscriber  to  operators 
was  ordered  re-established  where  the  offender  admitted  his  error,  was 
willing  to  make  amends,  and  stated  that  the  offense  would  not  be  re- 
peated. 

[December  18,  1917.] 
Petition  for  restoration  of  telephone  service ;  granted. 

By  the  Commission :  The  petitioner  is  a  plumber  by  trade, 
with  a  place  of  business  in  the  West  Roxbury  district  of  the 
city  of  Boston.  He  is  a  subscriber  to  exchange  service,  and  baa 
been  deprived  of  service  by  the  New  England  Telephone  &  Tele- 
graph Company,  and  now  asks  the  Commission  to  order  its  restor- 
ation. It  appears  that  in' the  past  he  has  had  several  altercations 
with  the  company,  and  has  addressed  profane  and  abusive  lan- 
guage, not  only  to  officials,  but  also  to  operators  in  the  Bellevue 
exchange.  Some  time  ago  he  was  warned  by  the  company  that, 
njx)n  the  repetition  of  this  offense,  his  telephone  would  be  re- 
moved. A  subsequent  dispute  with  the  company  l6d  to  a  renewed 
outbreak,  and,  upon  complaint  of  the  operators,  service  waa  dis- 
continued on  November  19,  1917. 

At  the  public  hearing  several  of  the  operators  employed  in  the 
Bellevue  exchange  appeared  and  testified  to  the  language  used 
by  the  petitioner  which  had  been  the  cause  of  complaint,  and  some 
stated  that  they  would  resign  their  positions  if  his  service  were 
restored.  The  petitioner  did  not  contradict  this  testimony,  but 
acknowledged  his  fault  and  offered  to  apologize  in  person  to  each 
of  the  operators,  if  that  were  desired. 

Under  modern  conditions,  telephone  service  is  essential  to  the 
successful  conduct  of  most  undertakings;  and  it  is  not  unlikely 
that  the  business  of  the  petitioner  may  be  seriously  and  perma- 
nently injured  if  his  telephone  is  not  soon  restored.  It  goes  with- 
out saying  that  the  operators  ought  to  be  protected  in  every  way 
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against  profane  and  abusive  language.  It  would  be  intolerable 
if  they  were  obliged  to  submit  to  it ;  but  deprivation  of  service 
is  not  the  only  remedy.  Profane  cursing  and  swearing  are  of- 
fenses against  the  laws  of  the  oonunonwealth,  and  punishment 
may  be  sought  by  ordinary  proceedings  in  the  criminal  courts. 

At  all  events,  the  petitioner  has  now  been  deprived  of  service 
for  more  than  three  weeks,  admits  his  error,  is  willing  to  make 
amends,  and  states  that  the  offense  will  not  be  repeated.  Under 
the  circumstances  we  are  of  the  opinion  that  retribution  has  been 
sufficient  and  should  not  go  to  the  length  of  a  permanent  depriva- 
tion of  service,  and  that  his  service  ought  now  to  be  restored. 
If  disputes  arise  in  the  future,  the  attention  of  the  petitioner 
is  called  to  the  fact  that,  if  any  complaint  is  taken  up  in  an 
orderly  way  with  the  telephone  department  of  the  Commission, 
better  results  are  likely  to  be  secured  than  from  resort  to  violent 
language. 

The  present  finding  of  the  Commission,  that  the  service  of  the 
petitioner  should  now  be  restored,  is  made  upon  the  distinct  un- 
derstanding that  the  retention  of  this  service  is  conditioned  upon 
the  petitioner's  good  conduct,  and  that  the  repetition  of  the  of- 
fense will  justify  the  company  in  a  further  suspension  of  his 
telephone  service,  if  such  action  is  necessary  to  protect  its  em- 
ployees from  abuse. 


MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

HENRY  SULLWOLD 

V. 

FOUR  LAKES  RURAL  TELEPHONE  COMPANY. 

Public  utilities  —  Jurisdiction  of  Commission  —  Mutual  telephone 
company. 

1.  A  mutual  telephone  company  is  subject  to  the  jurisdiction  of  the 
Minnesota  CommiBsion  under  cliapter  152  of  the  Laws  of  1015,  if  it 
furnishes  sendee  to  the  public;  the  form  of  the  organization  being  im- 
mater  iaL 

Pi»cHnUnati€ni  —  I>uty  to  serve  —  Mutual  telephone  company. 

2.  It  is  the  duty  of  a  mutual  telephone  c<nnpany,  being  a  publio 
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utility,  to  furnish  service  to  an  applicant  ready  to  comply  with  the 
eonditions  upon  which  serrice  is  furnished  to  others. 

[November  19,  1917.] 

PsTiTioif  for  an  order  requiring  the  re-establishment  of  tele- 
phone service;  granted. 

Appearances:  Edwin  D.  Bu£Snton  for  Complainant;  H«  M. 
Comf(»rt  for  Respondent. 

By  the  Commission:  The  above  matter  came  on  for  hearing 
on  June  18, 19,  and  20,  1917,  and,  upon  review  of  the  testimony, 
the  Commission  finds  as  follows : 

The  complainant,  Henry  Sullwold,  does  now,  and  has  for  the 
past  seven  years,  resided  on  a  farm  in  the  township  of  Oakdale, 
Washington  county,  which  is  located  approximately  6  miles 
southwest  of  Stillwater,  Minnesota. 

The  respondent,  the  Four  Lakes  Rural  Telephone  Company, 
is  a  copartnership,  organized  during  the  year  1906,  and  operates 
five  circuits  of  rural  lines  in  the  townships  of  Grant,  Oakdale, 
Baytown,  and  Stillwater,  Washington  county,  at  the  present  time 
serving  thirty-seven  subscribers.  The  lines  of  the  respondent 
company  have  been,  and  are  now,  connected  with  tbe  local  ex- 
change of  the  Northwestern  Telephone  Exchange  Company  at 
Stillwater,  Minnesota,  for  service  with  that  exchange  under  three 
different  contracts  since  its  organization ;  the  terms  of  the  latest 
contract,  dated  July  1,  1916,  providing  that  the  respondent  com- 
pany shall  pay  to  the  Northwestern  Telephone  Exchange  Com- 
pany yearly  in  advance,  the  sum  of  $4  for  each  telephone  instru- 
ment connected  to  the  lines  of  the  respondent  company.  By 
virtue  of  this  connection,  the  subscribers  of  the  respondent  com- 
pany are  able  to  communicate,  not  only  among  themselves,  but 
with  each  and  every  subscriber,  both  local  and  rural,  connected 
with  the  local  exchange  at  Stillwater,  and  has  access  to  the  long- 
distance service  of  the  Northwestern  company.  It  has  been  the 
custom  of  the  respondent  company  to  generally  require  its  sub- 
scribers to  become  shareholders  of  the  company,  although  it  has 
and  does  furnish  service  to  subscribers  who  are  not  required  to 
become  shareholders  of  the  company.  It  has  also  been  the  custom 
of  the  company,  in  order  to  furnish  service  to  its  subscribers,  to 
construct  its  telephone  lines  along  the  highways,  the  cost  of 
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which  is  diyided  among  its  shareholders;  the  subscriber  paying 
for  the  cost  of  the  stub  line  from  his  residence  to  the  main  line 
of  the  telephone  company  on  the  highway,  the  shareholder  there- 
after to  pay  his  prorated  share  of  the  cost  of  maintenance  and 
such  other  operating  expenses  as  the  company  may  have  by 
assessments  each  year,  which  assessments  have  amounted  to  from 
$9  to  $9.50  per  year  for  each  shareholder.  The  subscriber  of  the 
company,  who  is  not  a  shareholder,  pays  to  the  company  a  flat 
rate  of  $1.50  per  month. 

The  complainant,  Henry  Sullwold,  has  been  a  member  of  the 
copartnership,  and  has  received  telephone  service  from  the  com- 
pany since  July,  1910.  The  branch  line  serving  Mr.  Sullwold 
extended  from  a  point  known  as  Venske's  comer,  in  a  westerly 
direction  across  the  private  property  of  the  complainant  to  his 
residence,  a  distance  of  some  1,300  feet.  This  particular  piece 
of  line,  in  reaching  the  residence  of  the  complainant,  crossed  the 
two  small  lakes  on  his  property,  one  of  which  was  approximately 
25Q  feet  in  width  and  the  other  approximately  800  feet  in  width, 
there  being  a  considerable  rise  in  the  land  intervening  between 
the  two  lakes.  The  line  serving  the  complainant  continued  from 
his  residence  across  his  private  property  in  a  northwesterly  direc- 
tion, and  served  a  subscriber  by  the  name  of  Otto  Krause.  Some 
time  after  the  line  was  constructed  across  the  private  property 
of  the  complainant  to  serve  him  and  the  subscriber.  Otto  Krause, 
an  additional  subscriber  by  the  name  of  Geo.  Houck,  living 
directly  south  of  the  complainant's  residence  on  an  east  and  west 
highway  bounding  the  south  line  of  the  complainant's  farm,  was 
secured.  To  serve  this  subscriber,  the  complainant  permitted  the 
company  to  extend  the  telephone  line  from  his  residence  along 
his  private  driveway,  which  runs  directly  south  from  his  resi- 
dence to  the  east  and  west  highway  just  mentioned.  This  line 
was  later  extended  to  serve  a  subscriber,  J.  Eder,  living  along 
this  highway  at  a  point  approximately  J  mile  west  of  the  sub- 
scriber Geo.  Houidc  Serving  the  subscriber  Houck  over  the  ex- 
tension built  on  the  private  driveway  of  the  complainant  at  that 
time  relieved  the  company  from  building  a  line  from  the  afore- 
mentioned Venske's  comer  along  the  highway  around  the  east 
and  south  side  of  the  Sullwold  farm,  a  distance  of  betweei\  i  and 
f  of  a  mile.    Some  time  later,  however,  the  portion  of  line  on  the 
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private  driveway  of  the  complainant  to  serve  the  subscriber  GeOr 
Hoiick  was  removed,  and  a  line  was  constructed  from  the  Venske 
comer  along  the  highway  to  the  Geo.  Houck  farm. 

The  land  between  the  Venske  corner  and  the  SuUwold  resi- 
dence was  used  as  a  field  and  for  pasturing  purposes,  and  through 
improper  maintenance,  the  wires  on  the  line  across  this  property 
at  times  became  so  slack  as  to  come  so  close  to  the  ground  at  a 
point  where  the  land  rises  between  the  lakes  that  horses  of  the 
complainant  came  in  contact  with  the  wires.  On  June  25,  1916, 
either  from  a  storm  or  from  horses  coming  in  contact  with  the 
wire,  a  pole  on  this  line  which  stood  in  the  West  Lake  was  broken 
down,  permitting  the  wires  to  fall  to  the  ground  and  lie  in  the 
water,  which  caused  an  interruption  in  the  service  to  the  com- 
plainant, the  subscriber  Otto  Krause,  as  well  as  other  subscribers 
served  by  this  circuit,  living  east  and  north  of  the  complainant. 
To  restore  the  service,  it  was  necessary  to  replace  the  broken  pole 
with  a  new  pole,  and  a  dispute  arose  between  the  complainant  and 
the  oflScers  of  the  company  as  to  the  location  of  this  pole  and  the 
payment  of  the  expenses  necessitated  in  the  repairs.  This  dispute 
resulted  in  disconnecting  the  SuUwold  portion  of  the  line  at 
Venske's  comer,  depriving  the  subscribers  Sullwold  and  Otto 
Krause  of  service ;  and  in  order  to  give  service  to  the  subscriber 
Otto  Krause,  a  line  was  constructed  in  a  southerly  direction  from 
his  residence  for  a  distance  of  approximately  i  mile,  connecting 
it  to  the  main  line  near  the  subscriber  J.  Eder.  The  complain- 
ant has  been  without  service  since  June  25,  1916,  and  the  com- 
pany has  refused  to  restore  service  to  him  until  he  has  settled 
certain  claims  for  repairs  and  construction  of  the  line,  varying 
in  amounts  from  $5  to  $57.  A  large  portion  of  the  $57  claim 
represents  the  cost  of  reconstruction  and  construction  of  portions 
of  the  company's  line  distributed  among  the  shareholders  and 
which  was  paid  by  them,  and  the  company  is  attempting  to  col- 
lect from  the  complainant  the  total  amount  on  the  grounds  that 
he  was  responsible  because  of  a  dispute  having  arisen  as  to  the 
location  of  the  pole  required  to  repair  the  line  leading  to  his 
residence,  and  the  construction  of  the  line  from  the  Venske  cor- 
ner along  the  highway  around  the  complainant's  farm  to  the  sub- 
scriber Geo.  Houck,  and  the  removal  of  a  portion  of  line  on  the 
private  driveway  of  the  complainant.    The  complainant  had  paid 
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his  assefisment  or  share  of  the  operating  cost  of  the  companv, 
together  with  the  $4  switching  charges  for  the  connections  at 
Stillwater,  for  the  year  1916. 

^  The  attorney  for  the  respondent  claims  that  the  original  co- 
partnership expired  by  limitation  on  Mai:ch  3,  1916,  and  that 
the  copartnership  as  a  mutual  concern  does  not  come  under  the 
jurisdiction  of  this  Commission,  as  provided  for  in  chapter  152 
of  the  General  Laws  of  1915. 

Although  a  technical  reorganization  of  the  copartnership  took 
place,  no  formal  action  was  taken  at  any  time  to  deprive  the  com- 
plainant of  his  membership  in  the  organization. 

The  complainant  seeks  the  restoration  of  his  service ;  is  willing 
to  construct  a  line  from  his  residence  along  his  private  driveway 
so  as  to  connect  with  the  main  line  of  the  telephone  company, 
and  to  abide  by  all  the  rules  and  regulations  of  the  company. 

[1,  2]  As  in  previous  cases  of  this  nature,  the  following  ques- 
tions arise : 

1.  Is  the  Four  Lakes  Rural  Telephone  Company  subject  to 
the  provisions  of  chapter  152,  Laws  of  1915  ? 

2.  If  so,  is  it  obliged  to  give  telephone  service  to  the  complain- 
ant? 

Section  2  of  the  Telephone  Act  provides  as  follows:  "The 
term  'telephone  company*  as  used  in  this  act  shall  mean  and 
apply  to  any  person,  firm,  association  or  any  corporation,  private 
or  municipal,  owning  or  operating  any  telephone  line  or  tele- 
phone exchange  for  hire  wholly  or  partly  within  this  state,  or 
furnishing  any  telephone  service  to  the  public." 

The  real  question  is,  What  kind  of  service  is  being  performed  ? 
The  form  of  the  organization  is  not  material.  It  clearly  appears 
from  the  facts  in  this  case  that  the  company  is  furnishing  tele- 
phone service  to  the  public,  and  is  therefore  subject  to  the  tele- 
phone law.  This  conclusion  is  supported  by  the  following  deci- 
sions: Reading  Cent  Teleph.  Co.  y.  Fayette  Rural  Teleph.  Co. 
(Mich.)  P.U.R.1915A,  59;  Pike  County  Teleph.  Co.  v.  Noble 
(HI.)  P.U.R.1915C,  336;  State  Public  Utilities  Commission 
ox  rel.  Noble  Teleph.  Co.  v.  Noble  Mut.  Teleph.  Co.  268  111.  411, 
P.U.R.1915D,  772,  109  K  E.  298,  Ann.  Cas.  1916D,  897. 

Other  decisions  may  be  cited. 

Section  4  clearly  answers  the  second  question,  and  reads  as 
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ioUows:  "It  shall  be  the  duty  of  every  telephone  company  to 
furnish  reasonably  adequate  service  and  facilities  for  the  accom- 
modation of  the  public." 

It  is  the  duty  of  a  public  utility  to  furnish  reasonable  and^ 
adequate  public  service  without  discrimination,  and  it  follows 
that  this  company  must  furnish  the  complainant  with  adequate 
telephone  facilities. 

The  attorney  general,  in  an  opinion  dated  August  8,  1916, 
stated  as  follows :  "As  to  the  mutual  companies  included  in  the 
provisions  of  said  law,  I  am  of  the  opinion  that  they  are  public 
utilities,  and  they  cannot  refuse  to  install  a  telephone  and  furnish 
service  to  one  applying  for  the  same  on  the  sole  ground  that  he  is 
not  a  stockholder  of  the  company." 

Also  in  an  opinion  of  the  attorney  general  dated  November  1, 
1917,  he  states:  "All  of  the  so-called  mutual  telephone  com- 
panies, as  well  as  all  other  telephone  companies  which  own  or 
operate  any  telephone  line  or  telephone  exchange  for  hire,  wholly 
or  partly  within  this  state,  or  which  furnish  any  telephone  serv- 
ice to  the  public,  are,  therefore,  within  the  scope  of  lie  act" 

It  is  the  custom  of  the  company  not  to  have  more  than  eight 
subscribers  on  each  circuit,  and  it  claims  that  it  cannot  furnish 
the  complainant  with  service  for  the  reason  that  the  circuits 
now  passing  within  the  immediate  vicinity  of  the  complainant's 
farm  already  serve  eight  stations.  The  evidence  clearly  shows 
that  by  stringing  J  of  a  mile  of  circuit,  the  cost  of  which  is  nomi- 
nal, and  the  transferring  of  one  subscriber  to  a  circuit  which  now 
serves  but  seven  subscribers,  that  such  a  rearrangement  will  pro- 
vide a  circuit  in  the  immediate  vicinity  of  the  complainant's 
farm,  with  only  seven  subscribers  to  which  the  complainant's 
service  can  be  connected. 

It  is  therefore  ordered  that  the  Four  Lakes  Rural  Telephona 
Company  be,  and  the  same  is  hereby,  required  to  give  to  Henry 
Sullwold,  the  complainant,  the  same  telephone  facilities  and  serv- 
ice as  it  does  to  other  subscribers  upon  its  lines. 
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UXKKEBOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

P.  H.  KULLE 

V. 

OLE  M.  SMITH  and  P.  Nordlund,  President  and  Manager  of  the 
Alyarado  Telephone  Ciompany. 

Service  —  TelephiHite  —  Transfer  of  mihaeribers  to  other  drcuite. 

A  telephone  company  has  the  right  to  rearrange  subscribers'  lines 
and  circuits,  and  r^;roup  subscribers  by  transferring  them  to  other  cir.- 
euits,  when  it  does  not  impair  the  service,  and  when,  in  the  judgment 
of  the  company,  it  is  to  its  interest  to  do  so. 

[November  16,  1917.] 

Complaint  against  Alvarado  Telephone  Company  for  failure 
to  furnish  telephone  connection;  dismissed. 

By  the^ Commission:  Examination  of  the  verified  petition 
and  answer  discloses  that  the  complainant  has  had  telephone 
service  for  a  period  of  six  years  over  a  rural  line  connected  with 
a  switchboard  at  Alvarado;  tliat  during  the  month  of  June, 
1917,  he  entered  into  a  verbal  agreement  with  O.  M.  Smith, 
president  of  the  Alvarado  Telephone  Company,  under  the  terms 
of  which  he  was  to  haul,  free  of  charge,  a  sufficient  number  of 
poles  and  the  wire  to  construct  ^  mile  of  telephone  line,  with  the 
understanding  that  the  line  running  south  of  the  complainant's 
farm  was  to  be  left  in  service  as  far  as  his  next  neighbor,  a  dis- 
tance of  1^  miles. 

This  agreement  was  submitted  to  the  board  of  directors  of  the 
Alvarado  Telejdione  Company,  who  refused  to  sanction  the  prop- 
osition, ordered  the  construction  of  the  line  between  the  P.  H. 
Kulle  and  Paul  Dagoberg  farms  and  the  dismantling  of  1  mile 
of  line  south  of  the  complainant's  farm.  This  mile  of  line  was 
ordered  removed  because  there  are  no  farmers  living  near  it,  and 
because  the  material  was  required  for  the  extension  of  other 
lines. 

The  telephone  line  from  the  north,  terminating  at  the  Paul 
Dagoberg  farm,  is  known  as  line  No.  29  and  serves  nineteen  or 
twenty  telephones.  The  telephone  line  from  the  south,  termi- 
nating  at  the  complainant's  farm,  is  known,  as  line  No.  15,  and 
serves  twenty-four  telephones.     The  rearrangement  of  the  lines 
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would  result  in  the  transferring  of  the  complainant's  telephone 
from  a  line  serving  twenty-four  stations  to  a  line  serving  nin^ 
teen  or  twenty  stations,  and  should  improve  his  service  to  a  small 
extent.  The  complainant  refuses  to  accept  service  over  line  No. 
29  for  the  reason  that  he  wishes  to  be  able  to  converse  with  his 
ftearest  neighbor  to  the  south  without  the  necessity  of  a  coimeo-^ 
tion  through  the  switchboard.  The  company  has  not  refused 
telephone  service  to  the  complainant,  but  only  desires  to  transfer 
his  telephone  to  another  circuit  than  that  from  whidi  he  has  been 
receiving. 

The  Commission  is  of  the  opinion  that  a  telephone  company 
has  the  right  to  rearrange  subscribers'  lines  and  circuits,  and 
regroup  subscribers  by  transferring  them  to  other  circuits,  when 
it  does  not  impair  the  service,  and  when,  in  the  judgment  of  the 
company,  it  is  to  its  interest  to  do  so. 

In  this  case,  the  rearrangement  of  the  lines  which  would  re- 
quire the  complainant  to  obtain  a  connection  through  a  central 
office  in  order  to  commimicate  with  his  nearest  neighbor  to  the 
south  should  not  materially  impair  his  service,  and  the  fact  that 
his  telephone  would  be  coimected  to  a  line  serving  fewer  sub- 
scribers ought  rather  to  improve  the  service  to  the  complainant, 
the  rearrangement  further  permitting  the  company  to  use  the 
material  of  a  portion  of  the  line  not  now  required  to  serve  sub- 
scribers for  extensions.  The  complaint  is  therefore  ordered  dis- 
missed. 


NEBRASKA  STAllS  RAILWAY  COHBnSSION. 

BE  FAIEFIELD  TELEPHONE  COMPANY. 

[Application  No.  3,228.] 

Security  issues  —  Purpose  —  Discharge  of  obligation. 

1.  Failure  to  compenBate  the  officers  of  a  utility  for  their  labors  in 
the  construction  of  a  substantial  portion  of  a  plant  constitutes  an  obli- 
gation, within  the  meaning  of  art.  18  of  Nebraska,  Rev.  Stat.  1913,  for 
the  discharge  of  which  the  company  will  be  authorized  to  issue  addi- 
tional stock,  where  it  is  apparent  that  the  claim  for  reimbursement  is 
equitable  and  fair,  and  the  total  amount  of  the  outstanding  and  au- 
thorized stock  will  not  equal  the  value  of  the  property  of  the  company. 
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Security  issues  —  Amount  —  Discharge  of  obligation  to  officers  —  Ex- 
cess dividends, 

2.  The  amount  of  dividends  paid  by  a  utility  company  to  its  officera 
in  excess  of  a  reasonable  rate  per  annum  should  be  deducted  from  the 
value  of  services  rendered  by  such  officers,  in  determining  the  extent  of 
the  company's  unpaid  obligation  therefor,  upon  the  issuance  of  stock  in 
discharge  thereof,  but  in  estimating  the  present  value  of  such  services^ 
an  allowance  should  be  made  for  a  return  thereon  at  the  same  rate 
recognized  as  fair  upon  capital  contributions. 

Betum  —  Telephones  —  Amount, 

3.  A  return  of  8  per  cent  on  the  par  value  of  the  stodt  of  a  small 
well-managed  telephone  company  was  held  reasonable. 

J>epreciation  —  Telephone  plant  —  Obsolescence, 

4.  An  allowance  must  be  made  for  obsolescence  in  providing  for  de- 
preciation of  a  telephone  plant,  for,  otherwise,  it  will  be  unable  to  fur- 
nish modem  service. 

Service  —  Telephones  —  Change  to  metallic  —  Surpltis, 

6.  A  telephone  company  which  has  maintained  its  plant  in  good 
condition  and  paid  fair  dividends  should  make  use  of  its  surplus  to 
change  from  a  grounded  to  a  metallic  service. 
Depreciation  —  Deferred  —  Provision  for  dividends, 

6.  Payment  into  a  fund  to  take  care  of  deferred  depreciation  should 
take  precedence  over  the  payment  of  dividends,  since  it  is  the  company's 
first  duty  to  furnish  adequate  service. 

[December  29,  1917.] 

Application  of  the  Fairfield  Telephone  Company  for  au- 
thority to  issue  $8,600  par  value  stock;  authority  to  issue  $6,650 
par  value  common  stock,  granted ;  reserve  fund  for  depreciation 
and  reconstruction  increased  to  $5,000 ;  all  grounded  circuits  to 
be  replaced  by  full  metallic  construction. 

By  the  Commission:    This  is  an  application  of  the  Fairfield 

Telephone  Company  of  Fairfield,  Nebraska,  hereinafter  called 

''the  company,"  for  authority  to  issue  its  capital  stocks  in  the 

amount  of  $8,600  par  value,  for  the  alleged  purpose  of  making 

the  company's  capital  account  correspond  with  the  value  of  its 

property.     The  amount  of  capital  stock  now  outstanding  is 

$4,300.    The  compan/s  general  account  balances  are  as  follows : 

AeseU, 

Exchange  central  equipment •  •  • .  $1,753.33 

Aerial  equipment 8,959.69 

Subscribers'  station    3,481.32 

UtiUty  equipment   546.22 

Material  and  supplies   88.40 

Garage  building    38.10 

Toll-line  equipment  817.66 

Bills  receivable 270.33 

Cash  on  hand 1,809.28 

Total    »17,714.33 
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Liabilities. 

Capital  stock  paid  in »•  $4,300.00 

Reserve  fund    2,300.00 

Undivided   surplus    10,987.92 

Bills  payable   126.41 

Total    $17,714.33 

No  protest  was  filed  to  the  application,  and  a  hearing  was  held 
at  the  ofiBces  of  the  Commission,  at  which  the  applicant  alone  was 
represented,  No  accounting  or  engineering  study  was  made  of 
the  company's  books  and  plant  by  the  Commission,  in  view  of  the 
showing  made  at  the  hearing  and  the  Commission's  interpreta- 
tion of  the  law  governing  the  case.  The  Commission  is  satisfied 
that  the  value  of  the  company's  property  is  in  excess  of  $12,900, 
— ^the  sum  of  stock  outstanding  and  that  sought  to  be  issued.  The 
plant  is  located  in  a  thriving  town  of  about  1,000  population, 
surrounded  by  a  prosperous  farming  territory,  and  it  occupies 
the  field  exclusively  as  to  telephone  service.  It  is  above  the 
standard  of  construction  usually  found  in  similar  fields,  and  sup- 
plies fairly  good  service.  It  covers  the  territory  of  its  location 
quite  completely,  and  serves  370  subscribers  of  its  own  and  per- 
forms switch  service  for  47  patrons  of  rural  companies.  The 
cost  of  the  plant  averaged  a  trifle  over  $40  per  telephone,  which 
is  below  the  average  of  plants  similarly  situated. 

[1]  The  power  of  a  public  service  corporation,  incorporated 
under  the  laws  of  Nebraska,  to  issue  stocks,  is  limited  to  the  fol- 
lowing purposes:  "The  acquisition  of  property,  the  construc- 
tion, completion,  extension  or  improvement  of  facilities,  or  for 
the  improvement  or  maintenance  of  its  service,  or  for  the  dis- 
charge or  lawful  refunding  of  its  obligations ;  "  and  the  Commis- 
sion is  obliged  to  find  as  a  basis  for  the  issuance  of  a  permit  that 
the  use  of  funds  to  be  secured  by  the  proposed  issue  "is  reason- 
ably required  for  the  said  purposes  of  the  corporation  or  one  of 
them"  (Neb.  Eev.  Stat.  1913,  art.  18).  The  company  makes  no 
claim  that  it  needs  additional  capital  for  the  purchase  or  con- 
struction of  any  property,  or  to  improve  or  maintain  its  service 
in  any  way.  At  the  hearing  it  abandoned  the  claim  of  right  to 
issue  stocks  to  the  full  value  of  its  property;  but  contended  that 
inasmuch  as  a  substantial  portion  of  its  property  had  been  built 

by  the  labors  of  its  oflBcers  and  directors  for  which  no  compensar 
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tion  had  been  made,  that  therefore  it  was  entitled  to  discharge 
this  obligation  by  the  issuance  of  stocks.  The  legal  question  for 
determination  by  the  Cammission  is  whether  such  a  claim  consti- 
tutes an  obligation  within  the  meaning  of  the  law. 

The  plant  in  question  was  built  in  the  main  prior  to  the  en- 
actment of  the  stocks  and  bonds  law.  The  company  had  a  pre- 
carious existence  during  the  first  few  years,  and  considerable 
difficulty  was  experienced  in  financing  the  project  It  was  a 
co-operative  concern  to  begin  with,  comprising  serenty  stockhold- 
ers owning  from  one  to  aour  shares  of  stock,  each  of  a  par  value 
of  $50.  Four  thousand  two  hundred  dollars  of  capital  was 
contributed  at  the  beginning  by  stockholders,  and,  notwithstand- 
ing the  urgent  necessity  for  additional  construction  funds  during 
the  early  years,  only  $100  of  additional  capital  was  contributed. 
Borrowed  funds  to  the  extent  of  $3,300  were  used  in  completing 
the  plant,  in  addition  to  the  investment  of  all  income  during  the 
first  three  years ;  and  it  was  not  until  the  end  of  the  seventh  year 
that  an  8  per  cent  dividend  basis  was  reached.  The  officers 
and  directors  were  obliged  to  contribute  time  and  labor  without 
remuneration  during  the  early  years ;  and  all  of  them,  excepting 
the  secretary,  continued  to  serve  without  compensation  until  the 
present  time.  But  notwithstanding  the  apparently  gratuitous 
character  of  these  services,  the  officials  performed  their  full  duty 
in  the  management  and  conduct  of  the  property.  The  funds  of 
the  company  appear  to  have  been  wisely  expended,  and  complete 
books  of  account  were  kept  at  all  times.  The  present  secretary- 
manager  has  filled  that  position  from  the  beginning.  He  is  a 
business  man  of  considerable  ability,  and  has  carried  on  a  jewel- 
ry and  optical  business  in  Fairfield  jointly  with  his  management 
of  the  telephone  company.  He  testified  that  he  was  employed 
about  sixteen  hours  a  day  on  the  average  in  both  businesses,  one 
half  to  each,  and  that  his  wife  devoted  about  six  days  each  month 
to  doing  the  clerical  work  of  the  company.  His  salary  for  the 
first  two  years  was  only  $200  per  annum,  which  was  gradually 
increased  to  $700  per  annum,  its  present  amount.  The  average 
salary  paid  him  during  the  thirteen  years  of  the  company's  exist- 
ence is  $35.16  per  month,  and  nothing  was  paid  to  the  wife.  In 
addition  to  this  management  and  conduct  of  the  company,  he  was 
also  obliged,  in  conjunction  with  other  officials,  to  carry  the  bur- 
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den  of  the  company's  finances.  They  personally  guaranteed  the 
repayment  of  borrowed  funds,  and  in  order  to  maintain  the  com- 
pany's credit  they  purchased  stock  from  the  stockholders  as  it 
was  offered  for  sale.  Purchases  of  stock  were  made  to  such  an 
extent  that  the  officials  now  own  138  out  of  172  shares  of  stock 
in  force,  and  the  number  of  stockholders  is  reduced  in  number 
from  70  to  12. 

The  record  shows  that  the  official  services  above  described  were 
made  in  the  belief  and  hope  that  their  value  would  return  to  the 
contributors  in  the  increased  values  of  the  company's  property; 
otherwise  they  would  have  demanded  payment  contemporaneous- 
ly with  the  services;  and  if  such  payment  had  been  made  it 
would  have  been  necessary  for  the  company  to  sell  stock  in  order 
to  provide  the  funds  needed  in  constructing  the  plant.  It  is 
apparent  that  all  the  funds  used  in  building  the  plant  came  ulti- 
mately from  the  company's  revenues,  excepting  the  $4,300  con- 
tributed by  stockholders. 

The  Commission  is  of  the  opinion  that  it  would  be  inequitable 
and  unfair  to  deny  to  the  owners  of  the  company  all  reward  for 
their  sacrifices ;  in  fact  the  Commission  believes  that  it  cannot  do 
so,  and  is  of  the  opinion  that  the  company  is  under  a  legal  obli- 
gation to  make  compensation  in  the  premises. 

[2,  8]  The  company  has  partly  compensated  the  contributors 
of  these  services  by  the  payment  of  dividends  above  the  measure 
of  a  reasonable  return.  In  view  of  the  excellent  management  of 
the  company,  the  Commission  adopts  a  return  of  8  per  cent  per 
annum  as  reasonable.  The  deficit  below  this  return  during  the 
first  six  years  of  the  company  amounted  to  $1,274;  the  excess 
above  this  return  in  subsequent  years  amounts  to  $5,237.  Allow- 
ing a  return  of  8  per  cent  on  the  deferred  dividends,  and  dis- 
counting dividends  at  the  same  rate,  shows  that  excess  dividends 
in  the  amount  of  $3,866.60  has  been  paid  during  the  company's 
history,  based  upon  the  capital  account.  This  excess  will,  there- 
fore, be  deducted  from  the  value  of  the  services  rendered  the 
company  by  its  officers  and  for  which  no  compensation  was  paid. 

The  company  made  claim  to  the  following  values  of  official 
services  per  annum :  President,  $100 ;  secretary-manager,  $1,200 ; 
treasurer,  $75 ;  directors,  $25  each.  This  is  considered  excessive 
in  view  of  the  comparative  smallness  of  the  buainesa  and  the 
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'Wages  paid  the  coinpany^s  employees.  The  highest  wages  paid 
in  the  company's  history  are  $60  per  month  to  the  lineman  and 
$28  pep  month  to  operators,  in  return  for  which  full  time  was 
given.  The  Commission  finds  that  the  reasonable  values  of  the 
official  services  described  are  as  follows:  President,  $50  per 
annum;  treasurer,  $25  per  annum,  secretary-manager,  including 
services  rendered  by  his  wife,  $600  per  annum  for  the  first  three 
years,  and  $900  per  annum  for  the  ten  remaining  years;  and 
directors,  three  in  number,  $15  each  per  annum.  We  also  find 
that  inasmuch  as  the  result  of  these  services  inured  to  the  benefit 
of  the  company's  property  contemporaneously  with  their  per- 
formance, that  allowance  should  be  made  for  return  upon  the 
values  so  found  and  at  the  same  rate  recognized  as  fair  upon 
capital  contributions.  The  present  values  of  these  services  are  as 
follows: 

President  at  $50  per  annum  for  13  years $650.00 

Return  thereon  at  S%  per  annum 312.00 

Treasurer  at  $25  per  annum  for  13  years 326.00 

Return  thereon  at  8%  per  annum  156.00 

Seeretary-manager  at  $600  for   first  three  years  and  $900  per 
annum  for  remaining  ten  years,  $10,800,  less  salary  paid 

him,— ^6,495    5,305.00 

Return  thereon  at  8%  per  annum 2,909.60 

Three  directors  at  $15  each  per  annum  for  13  years 585.00 

Return  thereon  at  S%  per  annmn  281 .65 

Total  present  value $10,524.25 

Less  excess  dividends  as  above 3,866.60 

$6,657.65 
Amount  of  company's  obligations  to  stockholders 6,657.65 

The  Commission,  therefore,  finds  that  the  amount  of  $6,650 
par  value  of  the  company's  stock  is  reasonably  required  for  the 
purpose  of  discharging  the  company's  obligations  to  its  stock- 
holders; such  stock,  together  with  the  stock  now  in  force,  to 
represent  at  the  par  value  thereof  the  entire  interest  of  the  stock- 
holders in  and  to  the  property  held  by  the  company.  The  Com- 
mission is  also  of  the  opinion  that  the  stockholders  are  entitled 
to  no  more  than  a  reasonable  return  upon  the  par  value  of  the 
shares  of  stock  held  by  them,  and  that  a  reasonable  return  at  this 
time  and  under  the  circumstances  of  this  case  is  8  per  cent  per 
annum.  The  total  amount  of  the  company's  stock  in  force,  in- 
cluding the  issue  herein  authorized,  will  be  $10,950,  and  the 
approximate  annual  return  thereon  $876,  which  amounts  are  well 
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within  the  present  value  of  the  property  and  the  annual  net  in- 
come of  the  company,  respectively. 

[4-6]  It  appears  from  the  record  that  the  amount  of  revenue 
set  aside  for  deferred  depreciation,  $2,300,  is  insufficient  to  cover 
the  loss  from  this  source.  The  secretary  estimated  existing  depre- 
ciation of  the  company's  property  to  be  20  per  cent  of  its  cost, 
which  amounts  to  the  sum  6f  $3,126.94.  This  induded  nothing 
for  obsolescence.  The  constant  progress  under  way  in  the  art  of 
telephony  must  be  considered  in  providing  for  depreciation, 
otherwise  the  utility  will  be  unable  to  furnish  the  patrons  with 
modern  service,  and  the  company  is  not  doing  so  in  the  instant 
case.  Over  one  half  of  the  riiral  lines  are  of  the  grounded  circuit 
construction  and  nine  tenths  of  its  residence  lines  in  town  are  of 
the  same  type.  Grounded  circuits  permit  of  considerable  induc- 
tive interference  with  the  talking  current  during  electric  storms, 
and  is  made  unserviceable  almost  when  paralleled  by  high-ten- 
sion electric  transmission  lines,  in  fact  leaks  in  transmission 
lines  have  been  known  to  put  grounded  circuit  telephone  service 
out  of  use  for  a  distance  of  100  miles  from  the  location  of  the 
leak.  The  company  in  the  instant  case  has  amassed  a  considerable 
surplus  from  its  revenues,  in  addition  to  maintaining  the  plant 
in  good  condition  and  paying  a  fair  return  to  stockholders.  This 
surplus  should  be  used  for  bettering  the  service.  Metallic  cir- 
cuit construction  should  be  substituted  for  grounded  circuit  con- 
struction as  soon  as  the  necessary  materials  and  labor  are  avail- 
able. For  this  purpose  and  the  covering  of  existing  depreciation 
in  the  property,  the  reserve  fund  should  be  increased  from  its 
present  amount  of  $2,300  to  the  amount  of  $5,000,  of  which  sum 
not  less  than  $3,000  should  be  in  the  form  of  bank  deposits  or 
invested  in  such  securities  as  may  be  realized  upon  readily  as 
needed  for  the  purpose  of  the  fund.  This  requirement  takes 
precedence  over  the  payment  of  dividends,  inasmuch  as  the  obli- 
gation of  a  public  utility  is  first  to  furnish  and  maintain  adequate 

service. 
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NEW  YORK  ST7PREMB  COURT,  APPEIjIiATE  DIVISION,  THIRB 

BBFARTMBNT. 

PEOPLE  EX  REL.  ONEONTA  LIGHT  ft  POWER  COMPANY 
PUBLIC  SERVICE  COMMISSION,  SECOND  DISTBIOT,  et  «1. 

(—  App.  Div.  — ,  169  N.  Y.  Supp.  486.) 

Public  uHlUies  ^  Company  operaUng  on  private  property  —  Bights, 

1.  A  utility  company  acquires  no  right  to  maintain  and  operate  • 
public  electric  utility  on  private  property,  Where  the  etafvte  mider 
which  it  was  incorporated  requiree  the  consent  of  the  local  authorities 
for  the  exercise  of  such  right,  and  such  consent  has  never  been  obtained. 

Public  utilities  —  Commission  jurisdiction, 

2.  Tlie  jurisdiction  of  the  New  York  Public  Service  Commissions 
over  electric  public  utilities,  under  9  68  of  the  Public  Service  ComMta^ 
sions  Law,  is  not  limited  to  those  eonatructed  upon  plri^i«  highways  or 
in  public  places,  but  extends  to  plants  constructed  on  private  property. 

Public  utilities  —  Con^rttction  of  electric  plant  —  What  constitutes, 

3.  A  utility  company,  by  the  erection  of  poles  and  the  installation 
of  wires,  begins  the  construction  of  an  electric  pUMt  within  the  mean- 
ing  of  a  statute  requiring  the  consent  of  a  Commission  therefor,  al* 
though  the  actual  generation  of  electricity  is  carried  on  elsewhere,  where 
another  provision  of  the  statute  defines  the  term '^electric  plant"  as  in- 
cluding all  real  estate,  fixtures,  and  personal  property  operated,  owned, 
used,  or  to  be  used  for  and  tn  connection  with,  or  to  facilitate,  the  gen* 
eration,  transmission,  distribution,  sale,  or  furnishing  of  electricity  for 
lights  heat,  or  power. 

[November  14,  1017.] 

Cbbtiobaki  to  review  determination  of  the  Public  Service 
Commission  of  the  Second  District;  Commission  determination 
afiirmed  and  stay  vacated. 

Argued  before  Kellogg^  P.  J.,  and  Lyon,  Woodward,  Coch- 
rane, and  Sewell,  J  J. 

Appearances:  Thompson  &  Van  Woert,  of  Oneonta  (J.  F. 
Thompson,  of  Oneonta,  of  counsel),  for  appellants;  Ledyard  P. 
Hale,  of  Albany,  for  respondent  Public  Service  Commission; 
N.  P.  Willis,  of  Cooperstown,  for  respondent  Southern  New 
York  Power  Company. 

Lyon,  J.y  delivered  the  opiniiua  of  the  court : 

The  det«nninati0n  of  tJue. Public  Service  OoJnmiaetOB,  Second 
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District,  sought  to  be  reviewed,  directed  that  the  relator  cease 
from  transmitting  and  distributing  electricity  for  lighting,  heat- 
ing, and  power  purposes  in  that  portion  of  the  town  of  Oneonta, 
Otsego  county,  New  York,  lying  westerly  of  the  city  of  Oneonta, 
known  as  Oneonta  Plains. 

In  July,  1916,  the  relator  received  from  a  development  com- 
pany, which  was  the  owner  of  tracts  of  land  at  Oneonta  Plains^ 
a  grant  of  the  right  to  erect  and  maintain  electric  light  and  power 
lines  in  streets,  then  sixteen  in  nimiber,  and  in  public  places, 
upon  certain  conditions,  one  of  which  was  that  the  relator  should 
at  its  own  expense  maintain  electric  lights  at  certain  interseo- 
tions.  Pursuant  to  such  grant  the  relator  set  poles,  and  construct- 
ed and  put  into  operation  an  electric  system,  lighting  private 
houses  as  well  as  streets.  It  did  not  erect  a  generating  plant  at 
Oneonta  Plains,  but  received  its  current  through  connection  with 
its  electric  system  in  the  city  of  Oneonta. 

In  August,  1915,  the  town  board  of  the  town  of  Oneonta  duly 
established  a  lighting  district  at  Oneonta  Plains.  In  November 
following,  the  town  board  granted  to  the  CioUiers  Light,  Heat,  & 
Power  Company  a  consent  and  franchise,  authorizing  it  to  erect 
and  maintain  in  the  streets  in  said  lighting  district  at  Oneonta 
Plains  poles  and  lines  of  wires,  and  to  furnish  electricity  for 
street  lighting  and  for  light,  heat,  and  power  purposes  in  any 
and  all  public  and  private  places  and  buildings  within  said  light- 
ing district,  said  consent  and  franchise  to  be  subject  to  the  ap- 
proval of  the  Public  Service  Commission,  Second  District,  which 
approval  was  given  in  February,  1916.  In  November,  1915,  said 
town  board  and  the  Colliers  company  entered  into  an  agreement 
for  the  installing  by  said  company  of  an  inoandescent  street  light- 
ing system,  to  be  paid  for  at  rates  specified  in  said  government, 
which  was  to  remain  in  force  for  ten  years.  Pollowing  the  ex- 
ecution of  this  agreement  the  Colliers  company  installed  a  lift- 
ing system  at  Oneonta  Plains,  and  placed  electric  lights  in  the 
streets  and  public  places  wherever  directed  by  the  town  board^ 
and  solicited  and  obtained  the  lighting  of  private  houses. 

After  the  Colliers  company  had  obtained  its  franchise  to  oper- 
ate an  electric  system  at  Oneonta  Plains,  the  relator  continued 
to  operate  its  electric  Systran  there,  and  to  solicit  and  obtain  addi- 
tional contracts  for  hoiue  lighting,  and  is  now  furnishing  the 
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same  under  tHe  claim  of  right  to  do  so.  In  August,  ldl6,  the 
Colliers  company  instituted  a  proceeding  before  the  Public  Serv- 
ice Commission,  Second  District,  to  obtain  an  order  restraining 
the  relator  from  continuing  to  operate  its  system  within  said 
lifting  district  On  February  15,  1917,  after  hearing  had,  the 
0<Hnmission  made  the  order  sought  to  be  reyii3wed,  directing  the 
relator  to  desist  within  thirty  days  from  the  date  of  the  service 
of  the  order  upon  it  from  transmitting  and  distributing  electrio- 
ity  for  lighting,  heating,  and  power  purposes  in  that  portion  of 
the  town  of  Oneonta  known  as  Oneonta  Plains.  A  rehearing 
having  been  .denied,  this  proceeding  of  certiorari  was  instituted 
by  the  relator.  The  Colliers  company  has  lately  been  merged 
into  the  Southern  New  York  Power  Company,  whidii  has  become 
a  respondent  herein* 

[1]  The  relator  bases  its  claim  of  right  to  construct,  maintain, 
and  operate  an  electric  system  in  Oneonta  Plains  upon  the 
grounds  that  its  rights  antedate*  the  authority  of  the  Public  Serv- 
ice Commission,  that  the  Public  Service  Commission  had  no 
jurisdiction  over  private  property,  and  that  in  occupying  the 
private  lands  at  Oneonta  Plains  the  relator  did  not  "begin  the 
construction  of  an  electric  plant,'^  within  the  meaning  of  §  68 
of  the  Public  Service  Commissions  Law. 

The  act  under  which  the  predecessor  of  the  relator  was  incor- 
]>orated  (chap.  284,  Laws  1898),  entitled  "An  Act  to  Incorporate 
the  Electric  Water  Power  Company  of  Oneonta,  Otsego  County,? 
created  the  persons  named  a  corporation,  with  power  to  construct 
and  maintain  a  dam  across  the  Susquehanna  river,  and  to  acquire 
lands  for  that  purpose,  and  in  the  final  clause  provided:  'The 
power  granted  by  this  act  to  tran^nit  and  use  dectricity  shall  be 
subject  to  the  general  laws  of  the  state  and  the  municipal  ordi- 
nances of  the  several  villages  and  towns  widiin  which  it  shall  be 
transmitted  or  used.  Such  corporation  shall  not  be  permitted  to 
exercise  any  of  the  powers  conferred  by  this  act  within  the  limits 
of  any  town,  village  or  city,  without  securing  the  consent  of  the 
local  authorities  thereof,  as  provided  by  law  for  the  exercise  of  a 
similar  power  by  any  other  person  or  corporation."    §  5. 

There  is  nothing  in  the  record  indicating  that  the  relator  eve? 
secured  the  consent  of  the  local  authorities  to  construct  or  operate 
an  electric  lifting,  power,  or  heating  system  at  Oneonta  Plains. 
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'No  sxvck  claim  was  made  upon  the  argument,  or  is  contained  in 
the  brief  submitted  on  behalf  of  the  relator,  and  in  fact  it  is  prac- 
tically conceded  that  no  such  consent  was  ever  obtained. 

[2]  As  to  the  claim  that  the  Public  Service  Commission  has 
no  jurisdicticm  orer  private  property,  and  hence  cannot  control 
or  supervise  electric  lighting  and  power  systems,  so  long  as  they 
are  not  constructed  upon  puUic  highways  or  in  public  places,  it 
is  to  be  observed  that  §  68  of  the  Public  Service  Commissions 
Law  makes  no  exception  in  favor  of  a  plant  erected  upon  private 
property.  The  section  provides:  "Xo  .  •  .  electrical 
corporation  shall  begin  construction  of  [an]  •  .  .  electric 
plant  without  first  having  obtained  the  permission  and  approval 
of  the  Commission  of  each  district  within  which  any  part  of  the 
work  of  construction  is  to  be  performed.  .  .  J^  [Laws  1910, 
chap.  480.] 

The  proposition  that  the  construction  and  operation  of  a  light* 
ing  system  by  an  electrical  corporation  is  beyond  the  supervision 
of  the  Public  Service  Commission,  so  long  as  the  electric  current 
is  sold  and  distributed  upon  private  propwty,  contravenes  some 
of  the  most  important  purposes  for  which  the  Public  Service 
Commission  was  created  and  given  supervision  of  this  class  of 
public  utilities,  viz.,  the  protection  of  the  public  from  improper 
And  dangerous  construction  and  from  exorbitant  chaises,  and  the 
protection  of  the  corporation  itself  from  disastrous  competition. 
That  the  l^islature  had  the  power  to  prescribe  the  conditions 
upon  which  a  corporation  to  which  it  gave  existence  might  operate 
cannot  be  questioned.  Jf  either  can  the  right  of  the  Public  Serv- 
ice Commission  to  exercise  authority  over  public  transportation 
oorppratioais  be  doubted.  People  ex  rel.  New  York  &  N.  S.  Trac- 
tion Co.  V.  Public  Service  Commission,  175  App.  Div.  869, 
P.U.R1917B,  957,  162  N.  Y.  Supp.  406. 

[8]  As  to  the  daim  that,  in  doing  what  it  did  in  occupying 
private  lands  at  Oneonta  Plains,  the  relator  did  not  ^^gin  con- 
struction of  an  electric  plant,^'  subdivision  12  of  §  2  of  the  Pub* 
lie  Service  Commissions  Law  provides  that  the  term  "electric 
plant"  includes  all  real  estate,  fixtures,  and  personal  property 
operated,  owned,  used,  or  to  be  used  for  or  in  connection  with, 
or  to  facilitate,  the  generation,  transmission,  distribution,  sale, 
<Hr  furnishing  of  electricity  for  light,  heat,  oar  power.     It  was 
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not  necessary^  in  order  to  create  a  violation  of  the  statute,  that 
the  actual  generation  of  electricity  should  be  carried  on  at  One- 
outa  Plains.  The  erection  of  poles,  and  the  installation  of  i^ires, 
and  the  selling  and  distributing  of  electricity,  by  the  relator, 
constituted  such  violation. 

The  determination  of  the  Public  Service  Commission  should 
be  affirmed,  with  $50  costs  and  disbursements,  and  the  stay,  en- 
joining the  enforcement  of  the  order  appealed  from,  vacated* 

All  concur. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

TRADES  AND  LABOR  COUNCIL  OP  UNIONTOWW 

V. 

PAYETTE  COUNTY  GAS  COMPANY. 

[Complaint  Docket  No.  1,416.] 

JOHN  DUGGAN  et  al. 

V. 

FAYETTE  COUNTY  GAS  COMPANY. 

[Complaint  Docket  No.  1,433.] 

Bates  ^  Jurisdiction  of  Commission  ^  Natural  gas  —  Nonresideni 
corporation  —  Interstate  commerce. 

The  jurisdiction  of  the  Pennsylvania  Commission  over  the  rates  of 
a  natural  gas  company  which  purchases  part  of.  its  product  outside  of 
the  state  and  receives  it  at  the  boundary  line,  where  it  is  mingled  with 
gas  produced  within  the  state,  cannot  be  defeated  on  the  theory  that  the 
distributing  company  is  a  nonresident  corporation  and  that  it  is  en- 
gaged in  interstate  commerce. 

[October  29,  1917.] 

Dkmubbebs.  to  complaint  against  an  increase  in  the  price  of 
natural  gas ;  overruled. 

Akorn,  ConnnissuHier:  These  cases  are  before  us  on  demur- 
rers to  complaints  against  an  increase  in  the  price  of  natural  gas 
from  80  cents  to  35  cents  per  thousand  cubic  feet.  The  respond- 
ent filed  a  new  tariff  effective  the  26th  day  of  April,  1917.    The 
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complaints  were  filed  April  21,  1917,  and  April  25,  1917,  re- 
spectively. 

The  parties  filed  a  stipulation,  wherein  it  is  agreed  as  follows : 
The  respondent  is  a  corporation  created  by  letters  patent  of  the 
state  of  West  Virginia,  dated  October  18,  1900 ;  that  it  has  been 
duly  authorized  to  do  business  in  the  commonwealth  of  Pennsyl* 
vania ;  that  it  obtains  a  supply  of  natural  gas  distributed  to  con- 
sumers in  the  state  of  Pennsylvania  from  wells  in  the  state  of 
Pennsylvania  owned  by  it,  and  from  wells  in  the  state  of  West 
Virginia  under  contract  with  the  Hope  Natural  Gas  Company ; 
that  the  gas  from  West  Virginia  commingles  with  that  from  the 
wells  in  Pennsylvania  in  respondent's  pipe  lines  within  the  lat- 
ter State;  that  of  the  gas  purchased  by  the  respondent  83.12  per 
cent  is  from  wells  in  West  Virginia  and  16.88  per  cent  from 
wells  in  Pennsylvania.  The  main  leading  from  the  wells  in 
West  Virginia  to  the  station  on  the  boimdary  line  between  West 
Virginia  and  Pennsylvania,  called  "Core  Station,^'  belongs  to 
the  Hope  Natural  Gas  Company,  and  the  main  from  that  station 
to  the  consumers  in  Pennsylvania  belongs  to  the  respondent 
That  respondent  is  a  purchaser  of  natural  gas  from  the  Hope 
Natural  Gas  Company  and  pays  therefor  60  per  cent  of  the 
average  price  charged  to  domestic  consumers  from  May  1,  1910, 
to  the  30th  day  of  April,  1920,  and  the  respondent  agrees  that 
from  1910  to  1915  the  price  which  the  Hope  Natural  Gas  Com- 
pany shall  receive  shall  be  not  less  than  12|  cents  per  thousand 
cubic  feet,  and  from  1915  to  1920  not  less  than  14  cents  per 
thousand  cubic  feet 

The  respondent  in  its  demurrer  denies  the  jurisdiction  of  the 
Commission  for  the  following  reasons,  to  wit: 

1.  The  respondent  is  a  nonresident  corporation,  created  and 
organized  under  and  according  to  the  laws  of  the  state  of  West 
Virginia. 

2.  The  business  in  which  the  respondent  is  engaged,  being 
that  of  transporting  and  furnishing  natural  gas  produced  out- 
side of  the  state  of  Pennsylvania  to  consumers  within  the  state 
of  Pennsylvania,  constitutes  interstate  commerce,  and  the  fixing 
of  rates  for  the  said  commodity  does  not  come  within  the  juris- 
diction of  the  state  Commissi(m. 

Prior  to  filing  the  demurrer,  the  respondent  has  filed  an 
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answer^  denying  that  the  proposed  increase  of  rates  was  unfair 
and  unreasonable,  and  thus  submitting  itself  to  our  jurisdiction. 
It  subsequently  made  a  'motion  to  be  permitted  to  withdraw  the 
answer  and  file  a  notice  in  the  nature  of  a  danurrer. 

As  the  jurisdiction  of  the  Commission  is  questioned,  we  deem 
it  advisable  to  have  that  disposed  of  before  proceeding  witii  a 
hearing  on  the  merits. 

The  respondent  is  a  foreign  corporation.  It  is  carrying  on 
business  in  the  state  of  Pennsylvania,  furnishing  natural  gas 
for  light,  heat,  and  power  to  oustom^s  in  Pennsylvania.  It 
could  not  do  this  without  caomplying  with  the  laws  whioh  prac- 
tically place  it  in  the  category  of  a  domestic  corporation.  Its 
foreign  character  does  not  put  it  beyond  the  control  of  tiie  Pub- 
lic Service  Coinmissipn.  The  Public  Service  Company  Law, 
Act  of  July  26,  1913,  includes  foreign  corporations  under  the 
term  ^'corporation'^  as  used  in  that  act  Without  the  approval 
of  the  Commission  it  cannot  exercise  its  powers  and  franchises 
within  the  state.  The  act  specifically  places  foreign  corpora- 
tions under  the  control  of  the  Public  Service  Commission  in  the 
same  manner  as  domestic  corporations.  We  are  of  opinion  that, 
though  the  respondent  is  a  foreign  corporation,  it  is  still  sub- 
ject to  our  control. 

If  the  respondent,  as  it  alleges,  is  engaged  in  interstate  busi- 
ness, then  we  would  be  without  jurisdiction  unless  the  business 
is  of  such  a  purely  local  nature  that  it  still  remains  within  the 
control  of  the  state  in  the  absence  of  any  legislation  on  the  part 
of  Congress. 

The  business  of  the  respondent  is  the  furnishing  of  natural 
gas  to  customers  for  light,  heat,  and  power.  It  is  not  a  transpor- 
tation company.  The  gas  is  transported  in  pipes  from  its  own 
wells  in  Pennsylvania,  and  from  the  central  station,  where  it 
receives  gas  from  the  state  of  West  Virginia.  The  Hope  Na- 
tural Gas  Company,  the  producer  of  gas  in  West  Virginia,  trans- 
ports this  natural  gas  to  the  respondent,  and  delivers  it  at  the 
boundary  line  between  the  two  states.  The  rates  which  the  re- 
spondent proposes  to  increase,  fmd  against  which  increase  the 
complaints  are  filed,  are  for  the  gas  which  is  used  by  the  con- 
sumers. The  gas  is  ddivered  by  the  respondent  into  the  dwell- 
ings or  places  of  business  of  the  consumers,  through  pipes  owned 
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by  the  oonsumer,  and  Is  measured  near  the  place  of  conswnp- 
tioiL  Natural  gas  is  an  article  of  comm^rcey  and  it  may  be 
transported,  and  when  so  transported  fh»n  one  state  to  ano&er 
or  between  states  is  a  subject  of  interstate  commerce.  It  is, 
however,  excepted  from  the  provisions  of  the  Interstate  Oom- 
merce  Act  by  Act  of  Congress  of  June  29,  1906.  Section  1  of 
that  act  provides  "that  the  provisions  of  this  act  shall  apply  to 
any  corporation  or  any  person  or  persons  engaged  in  the  trans- 
portation of  oil  or  other  commodity,  except  water  and  except 
natural  or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe 
lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly 
by  water,  .  .  .  within  the  meaning  and  purpose  of  this 
act,  and  to  any  common  carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property,  .  .  ."  [34  Stat,  at  L. 
684,  chap.  3591,  Comp.  Stat.  1916,  §  8663.] 

So  far  as  natural  gas  i^  concerned,  it  is  not  a  question  of  Con- 
gress having  failed  to  legislate,  but  Congress  has  legislated  and 
has  excepted  natural  gas  from  the  provisions  of  the  Interstate 
Commerce  Law.  Were  it  a  question  of  transportation  which  vre 
had  before  us  we  would  be  obliged  to  hold  that  it  was  beyond  the 
control  of  the  state,  even  though  no  regulation  has  been  provided 
by  Congress.  The  business  of  this  respondent  company  so  far 
as  it  is  affected  by  the  rates  in  question  does  not  partake  of  the 
nature  of  interstate  commerce.  It  is  purely  a  local  matter.  The 
respondent  carries  on  this  business  by  permission  of  the  state, 
and  its  present  operations  are  restricted  to  consumers  within  the 
state.  The  gas  in  its  wells  in  Pennsylvania  flows  through  the 
same  pipes  as  the  gas  from  West  Virginia.  It  is  delivered  to  the 
customer  where  the  connection  is  made  at  the  main.  The  fixing 
of  the  price  which  the  customer  must  pay  does  not  in  any  man- 
ner affect  transportation  of  the  gas  from  West  Virginia  to  Penn- 
sylvania. It  places  no  burden  whatever  upon  interstate  com- 
merce. Were  the  furnishing  of  gas  to  local  consumers  a  matter 
subject  to  the  control  of  Congress,  it  is  of  such  a  local  character 
that  under  all  the  authorities,  in  the  absence  of  congressional 
action,  the  state  would  have  the  right  to  regulate  it.  The  busi- 
ness of  natural  gas  companies  is  not  the  same  in  all  localities. 
It  <8ould  not  be  the  subject  of  uniform  regulation.    It  is  purely  a 
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local  matter,  and  comes  more  properly  within  control  of  the 
state  or  local  governments. 

In  the  Minnesota  Bate  Cases  (Simpson  v.  Shepard)  230  IT.  S. 
352,  57  L.  ed.  1511,  48  L.RA.(N,S.)  1151,  33  Sup,  Ct  Rep. 
729,  Ann.  Cas.  1916A,  18,  Mr.  Justice  Hughes  said:  "But 
within  tliese  limitations  there  neeessarilj  remains  to  the  states, 
until  Congress  acts,  a  wide  range  for  the  permissible  exerciseiof 
power  appropriate  to  their  territorial  jurisdiction  although  in- 
terstate conojnerce  may  be  aifeoted.  It  extends  to  those  matters 
of  &  local  nature  as  to  which  it  is  impossible  to  derive  from  the 
constitutional  grant  an  intention  that  they  should  go  uncontrolled 
pending  Federal  intervention." 

In  Jamieson  v.  Indiana  !N'atural  Gas  &  Oil  Co.  128  Ind.  555, 
12  L.E.A.  652,  3  Inters.  Com.  Rep.  613,  28  N.  E,  76,  the  su- 
preme court  of  Indiana  said :  "We  affirm  that  natural  gas  is 
characteristically  and  peouliarily  a  local  product;  that  its  pro- 
duction is  confined  to  a  limited  territory ;  -that  because  of  its 
local  characteristics  and  peculiarities  it  is  a  proper  subject  for 
state  legislation,  and  cannot,  so  far  as  regards  local  production, 
be  made  the  subject  of  general  l^slation  by  Congress,  or,  at  all 
events,  that  it  does  ^not  require  a  uniform  system  as  between  the 
states'  for  its  regulation/^ 

In  State  ex  rel.  Caster  v.  Flannelly,  96  Kan.  372,  P.U.R. 
1916C,  810,  152  Pac  22,  the  supreme  court  of  Kansas  stated  the 
principle  in  the  following  language :  ^'Assuming  that  the  sale  of 
natural  gas  produced  in  Oklahoma,  from  there  transported  into 
this  state  through  pipe  lines  and  here  sold  to  consumers  through- 
out the  state,  is  interstate  commerce ;  it  is  not  national  in  its 
nature;  it  does  not  admit  of  oQe  uniform  system  of  r^ulation; 
it  is  not  that  kind  of  interstate  commerce  which  requires  ex- 
clusive l^islation  by  Coi^ress,  and  until  Congress  acts  it  is 
under  the  control  of  this  state.'' 

While  the  precise  question  before  us  haa  not  been  decided  b^ 
die  United  States  Supreme  Court,  it  has  been  determined  in 
two  cases,— one  in  the  United  States  district  court  of  the  north- 
em  district  of  West  Virginia,  and  the  other  in  the  supreme 
court  of  the  state  of  Kansas.  In  these,  the  jurisdiction  of  the 
Utilities  Commission  to  regulate  the  yates  charged  by  a  natural 
gas  company  was  sustained.  Manufacturers'  Light  &  Heat  Co. 
V.  Ott,  215  Fed.  940 ;  State  ex  rel.  Caster  v.  Flannelly,  supra. 
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In  Washington  Water  Power  Co.  y,  Montana  Pow«r  Ca 
P.U.R1916E,  144,  the  Idaho  Public  Utilities  CSommission  made 
a  very  clear  distinction  between  the  transportation  of  electricity 
and  its  distribution  for  retail  within  a  state  after  having  been 
transmitted  from  another  state,  and  held  that  such  distribution 
was  not  interstate  commerce  and  that  state  regulation  thereof 
was  valid. 

An  opposite  view  has  been  taken  by  the  United  States  district 
court  of  Kansas  in  Landon  v.  Public  Utilities  Commission,  242 
Fed.  658.  The  facts  in  that  case  are  to  some  extent  similar  to 
the  case  before  us,  and  also  to  the  case  in  West  Virginia  herein- 
before cited.  It  is  the  same  case  in  which  the  supreme  court  of 
Kansas  in  State  ex  rel.  Caster  v.  Flannelly,  supra,  decided  the 
question  in  a  different  way.  Kansas  lITatural  Gas  Company  had 
wells  in  the  state  of  Kansas  and  also  in  Oklahoma.  It  distrib- 
uted the  natural  gas  through  distributing  agents  in  various 
cities  of  Kansas  and  Missouri.  About  85  per  cent  of  the  gas  sold 
was  produced  in  Oklahoma  and  15  per  cent  in  Kansas.  The 
proportions  are  about  the  same  as  in  the  present  case.  The 
United  States  district  court  held  that  the  distribution  of  the 
gas  to  the  consumers  in  Kansas  was  interstate  commerce,  and 
enjoined  the  Public  Utilities  Commission  of  the  State  of  Kansas 
from  enforcing  the  rates  which  it  had  ordered  the  Kansas  Na- 
tural Gas  Company  to  put  into  effect  An  attempt  was  made 
to  distinguish  this  case  from  the  decision  in  West  Virginia,  be- 
cause there  a  very  small  proportion  of  llie  gas  sold  came  from 
the  state  of  Ohio,  and  in  the  Kansas  case  the  larger  part  of  the 
gas  came  from  the  state  of  Oklahoma.  It  does  not  appear  1(^- 
cal  or  sound  to  determine  the  question  on  tibe  proportions  of  the 
gas  that  may  be  produced  in  a  foreign  state.  To  do  so  would 
not  be  deciding  any  principle,  and  would  make  its  implication 
depend  upon  the  facts  of  each  case.  There  would  be  no  certain 
rule  to  guide,  as  it  would  depend  upon  tiie  (pinion  of  the  trial 
judge  as  to  what  proportion  of  the  gas  sold  produced  in  a  for- 
eign state  would  determine  whether  the  transaction  was  inter- 
state or  intrastate. 

In  supporting  his  opinion  in  the  Kansas  case,  Judge  Booth 
says :    ^'It  appears  from  the  evidence  in  the  case  that  gas  trans- 
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ported  by  the  receiver  from  Oklahoma  ooBts  at  the  initial  point 
5  to  7  cents  per  1,000  cubic  feet.  The  difference  between  this 
cost  price  and  the  selling  price  to  the  consumer  is  largely,  if  not 
wholly,  made  up  of  the  cost  of  tran$portati<m.  It  would  seem 
to  require  no  ailment  to  establish  that  any  statute  or  order  fix- 
ing the  price  at  which  gas  may  be  sold  to  the  ultimate  consumer 
is,  under  the  circumstances  disclosed  by  the  present  record,  in 
fact  a  fixing  of  rates  for  the  transportation  of  the  gas." 

The  reverse  of  this  would  serve  to  be  the  case ;  that  is,  that  the 
cost  of  transportation  would  be  an  element  in  determining  the 
price  to  be  paid  by  the  consimier,  and  not  that  the  price  charged 
the  consumer  would  fix  the  cost  of  transportation.  He  considers 
the  distribution  of  natural  gas  as  interstate  in  this  case,  on  the 
ground  that  the  distributing  parties  were  not  purchasers  of  the 
gas  from  the  Kansas  Xatural  Gas  Company,  the  producer,  but 
were  merely  agents.  If  there  be  any  force  in  that  view,  then 
we  can  very  readily  distinguish  the  present  case  from  that,  as  the 
respondent  here  is  the  purchaser  of  the  natural  gas  from  the 
Hope  Natural  Gas  Company,  and,  in  the  contract  made  a  part 
of  the  stipulation  filed  by  the  parties,  it  is  particularly  desig- 
nated as  the  buyer,  and  the  Hope  company  as  the  seller. 

If  the  doctrine  of  original  package  has  any  application,  it 
would  be  in  favor  of  our  right  to  regulate  the  rates  which  the 
respondent  charges.  It  purchases  natural  gas  from  the  Hope 
Natural  Gas  Company  of  West  Virginia.  The  gas  is  trans- 
ported by  the  Hope  company  in  its  own  pipes  to  Core  Station,  on 
the  boundary  between  the  two  states;  is  there  delivered  to  the 
respondent  and  conmiingled  with  the  natural  gas  from  wells  in 
Fayette  county,  and  through  pipes  of  the  respondent  is  trans- 
ported to  the  consumers  in  Fayette,  Westmoreland,  and  Green 
counties,  in  the  state  of  Pennsylvania;  being  delivered  to  them, 
either  at  their  houses  or  at  the  burners.  The  consmner  in  such 
a  case  is  very  much  like  lie  customer  of  the  merchant  to  whom 
goods  have  been  shipped  from  a  foreign  state  and  are  at  the  tim^ 
on  his  counter  or  shelves  ready  for  sale. 

If  the  contention  of  the  respondent  be  sustained,  then  a  na- 
tural gas  c(Hnpany  distributing  gas  to  consumers  in  the  state  of 
Pennsylvania  would  be  free  from  any  control  if  any  of  the  gas 
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came  from  a  foreign  state.     This  would  be  contrary  to  sound 
public  policy. 

We  are  of  opinion  that  the  respondent  company  is  subject  to 
our  jurisdiction,  and  we  have  the  right  to  regulate  the  rates 
which  it  charges  the  consumers  in  the  state  of  Pennsylvania. 
The  demurrers  in  both  cases  are  therefore  overruled,  and  we 
order  the  proceedings  to  a  hearing  upon  the  complaints  and  an- 
swers filed. 


IlililNOIS  PUBLIC  UTILITIES  COMMISSION. 

EE  KEWANEE  HOME  TELEPHONE  COMPANY. 

[No.  4629.] 

CoHBtUutUmal  law  »  Impairment  of  contracts  -^  Wranchise  ordi" 
nance  -^  Increase  in  rates, 

1.  The  lUinoia  Commission  can  permit  an  increase  in  rates  above 
those  named  in  a  municipal  franchise  ordinance. 

Valuation  —  Going  value, 

2.  Going  value  should  not  be  considered,  in  a  valuation  for  rate 
making  if,  bj  the  term  "going  value,"  exchange  value  is  meant;  but 
if  the  early  losses  in  revenue  incurred  by  a  utility  are  classified  as 
going  value,  it  is  proper  that  a  consideration  of  going  value  be  made 
when  the  question  of  rates  involves  the  question  of  property  values. 

Valtiation  —  Present  value  »  Securities  as  measure  of, 

3.  Bonds  and  stodcs  issued  largely  in  excess  of  value,  to  parties 
controlling  the  company,  afford  no  measure  of  present  value  for  rate- 
making  purposes. 

Depreciation  »  Telephone  plant  »  Annual  allo^vance, 

4.  A  sufficient  annual  allowance  for  a  depreciation  reserve  of  a 
telephone  property  of  the  value  of  $140,000  was  held  to  be  $i^,116,  with 
an  additional  allowance,  on  all  additions,  of  5.5  per  cent  of  their  oi  at 
new. 

Hates  »  Telephone  —  Stdtching, 

6.  An  annual  rate  of  $6  for  telephone  switching  service,  with  a  dis- 
count of  $1  per  year,  if  bills  are  paid  annually  in  advance,  was  held 
^       justified  by  the  cost  of  the  service. 
Rates  —  Reasonableness  »  Factors, 

6.  In  considering  the  justification  for  any  new  rate  schedule  a 
Conunission  must  determine  not  only  the  reasonableness  of  the  rates 
proposed,  but  the  equity  of  such  rates  as  between  various  classes  of 
service. 

Return  —  Reasonableness  —  Telephone  utilities, 

'  7.  A  telephone  company  was  allowed  to  increase  its  rates  owiiur 
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to  increaaes  in  operating  expenses,  so  as  to  produce  a  return  of  7.27 
per  cent  on  the  rate  base. 

[November  26,  1917.] 

Application  for  authority  to  change  telephone  rates  for  serv- 
ice at  Kewanee ;  granted.  The  value  of  the  company's  property 
for  rate-making  purposes  was  found  to  be  $140,000. 

Lucey,  Commissioner:  The  original  application  herein  was 
filed  January  29,  1916,  and  an  amended  application  was  filed 
May  9,  1916.  The  amended  application  sets  forth  that  the  peti- 
tioner is  a  public  utility  engaged  in  the  operation  of  a  telephone 
system  in  the  city  of  Kewanee,  Illinois,  with  rural  and  toll  lines 
connected  thereto,  serving  the  city  of  Kewanee  and  the  village 
of  WeatiiCTsfield  and  contiguous  territory.  Application  further 
sets  forth  that  the  present  rates  of  the  petitioner  do  not  produce 
sufficient  revenue  to  enable  it  to  pay  all  of  its  operating  expenses, 
provide  an  adequate  depreciation  reserve,  and  pay  a  reasonable 
return  upon  its  investment,  and  that  the  rates  which  the  peti- 
tioner seeks  to  establish  will  not  produce  more  revenue  than  is 
reasonably  required  for  the  proper  conduct  of  the  business  and  a 
fair  return  on  the  investment 

Objections  to  the  proposed  increase  in  rates  were  filed  by  the 
city  of  Eewanee,  Kewanee  Commercial  Association,  and  Better 
Government  League  of  Kewanee,  and  on  October  14,  1916,  an 
intervening  petition  was  filed  by  the  Henry  County  Telephone 
Company,  objecting  to  the  proposed  increase  in  rates  for  switch- 
ing "rural  service"  subscribers. 

The  rates  that  the  petitioner  now  has  in  eficect^  and  the  rates 
proposed,  are  as  follows : 

Present  Rates. 

One-party  line  business  service  telephones  $33.00  per  year 

TVo-parfy  line  business  service  telephones  ^6.40  "  ** 

Four-party  line  business  service  telephones  19.80  '*  ** 

Business  extension  telephones   12.00  "  " 

One-party  line  residence  service  telephones   10.80  "  " 

Two-par^  line  residence  service  telephones  16.20  "  *' 

Four-party  line  residence  service  telephones  .  .**? 13.20  "  *^ 

Residence  extension  telephones    6.50  "  " 

Rural  telephones,  code  ringing 12.00  "  " 

Exchange  service   3.50  **  " 

P.  B.  X.  switchboards  32.00  "  " 

P.B.X.trunks  30.00  "  « 

P.  B.  X.  stations 12.00  "  " 

Hotel  8>ntchboard 4.r,0  "  " 

Hotel  stations    . . . : : 4.50  "  ^ 

P.UJ1.1918B. 


Digitized  by 


Google 


174  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

An  annual  charge  of  $7.50  per  quarter  mile  or  fraction  there- 
of is  imposed  to  connect  each  station  to  the  P.  B.  X.  switchboard 
where  such  station  so  connected  is  in  the  same  premises,  that  is, 
under  the  same  roof. 

Proposed  Rates. 

One-party  business  service  telephones $42.00  per  year 

Two-party  business  service  telephones  36.00  *'  " 

Four-party  business  service  telephones  30.00  "  " 

^Business  extensions    12.00  "  " 

<)ne-party  residence  service  telephones  24.00  "  " 

Two-parfy  residence  service  telephones  18.00  "  " 

Four-party  residence  service  telephones   16.20  "  " 

Residence  extension  telephones   6.00  ''  " 

Rural  telephones,  code  ringing  15.00  "  ** 

Four-party  rural  telephones,  selective  signal  (central  ener- 
gy) nrst  half  mile  or  less  outside  city  limits  18.00  "  ** 

Four-party  rural  telephones,  selective  signal,   (central  ener- 
gy) from  i  mile  to  2  miles  outside  city  limits 21.00  "  ** 

Rursu  switching  service 6.00  "  ** 

P.  B.  X.  switchboards 12.00  "  « 

P.  B.  X..  trunks  42.00  •*  " 

P.  B.  X.  stations  ^ 12.00    "  " 

Hotel   switchboard    6.00  "  ** 

Hotel  stations   6.00  "  « 

An  annual  charge  of  $7.50  per  quarter  mile  or  fraction  there- 
of is  imposed  to  connect  each  station  to  the  P.  B.  X.  switchboard 
where  such  station  so  connected  is  in  the  same  premises ;  that  is, 
under  the  same  roof. 

Business  telephones  in  the  country  are  $6  per  year  more  in 
each  zone  than  the  residence  rates.  A  discount  of  $1  per  year 
^11  be  given  on  all  bills  for  switching  service  if  paid  annually 
in  advance  on  or  before  the  expiration  of  thirty  days  from  Jan- 
uary 1  of  each  and  every  year. 

Hearings  in  this  matter  were  held  at  the  Commission's  o£Bce  on 
May  9, 1916,  and  April  5  and  May  8, 1917.  Appearances  at  the 
hearing  on  May  9,  1916,  were  Ben  B.  Boynton,  attorney,  for  the 
petitioner ;  T.  J.  Welch,  city  attorney,  for  the  city  of  Kewanee ; 
and  T.  J.  Cummings  and  J.  H.  Andrews,  attorneys,  for  the  Ke- 
wanee  Commercial  Association  and  Better  Government  League 
of  Kewanee.  The  appofiirances  at  the  hearings  on  April  6  and 
May  8,  1917,  were  Ben  B.  Boynton,  attorney,  and  A.  0.  Shoe- 
macher  for  the  petitioner ;  T.  J.  Welch,  city  attorney,  for  the  city 
of  Kewanee,  Kewanee  Commercial  Association  and  Better  Gov- 
ejtonlent  League  of  Kewanee ;  Henry  Waterman,  attorney,  for  the 
Benry  Qpianty  Telephone  Company,  Litervener. 
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At  the  hearing  cm  May  9,  1916,  the  petitioner  introduced  a 
number  of  exhibits,  including  a  valuation  of  its  property,  a  state- 
ment of  the  cost  of  development  of  the  property,  a  statement  of 
its  income  account  under  present  and  proposed  rates,  and  a  state- 
ment of  its  income  account  showing  certain  increases  in  expenses 
account  increases  in  salaries  and  wages  of  employees.  The  valua- 
tion of  the  property  was  made  by  W.  F.  Sloan,  a  telephone  engi- 
neer, and  Mr.  Sloan  testified  regarding  the  valuation  and  other 
exhibits  prepared  by  him.  At  this  hearing  the  city  of  Eewanee 
introduced  copies  of  ordinance  No.  147  and  ordinance  No.  31, 
relating  to  the  franchise  rights  of  the  petitioner  in  the  city  of 
Kewanee. 

At  the  hearing  on  April  5,  1917,  the  city  of  Kewanee  intro- 
duced, as  an  exhibit,  a  valuation  of  the  property  of  the  Eewanee 
Home  Telephone  Company  j»repared  by  H.  B.  Crandall,  a  tele- 
phone^ engineer.  A  valuation  of  the  property  of  the  petitioner 
also  was  introduced  by  the  engineering  staff  of  the  Commission, 
and  a  report  on  the  examination  of  the  books  and  records  of  the 
petitioner  was  introduced  by  the  accounting  staff  of  the  Commis- 
sion. At  the  hearing  on  May  8,  1917,  the  petitioner  introduced, 
as  exhibits,  a  statement  of  increases  in  salaries  and  wages  paid 
employees,  a  revised  statement  of  its  income  account,  and  a  study 
of  the  toll  traffic  handled  at  the  Kewanee  exchange ;  and  there  was 
introduced  by  the  Commission's  engineering  staff  a  statement  of 
the  cost  of  furnishing  service  to  various  classes  of  subscribers, 
based  on  an  analysis  of  the  traffic. 

The  objections  to  the  proposed  increases  in  rates  by  the  city  of 
Kewanee,  the  Kewanee  Commercial  Association,  and  the  Better 
Government  League  of  Kewanee,  are  based  largely  upon  the 
provisions  of  an  ordinance  passed  by  the  city  council  on  the  3d 
day  of  November,  1902  (ordinance  No.  147),  granting  franchise 
rights  to  the  American  Electric  Telephone  Company.  This  ordi- 
nance was  later  assigned  to  the  Kewanee  Home  Telephone  Com- 
pany, and  under  it  the  petitioner  is  now  operating  in  the  city  of 
Kewanee.  Section  11  of  said  ordinance  provides  ^'that  the  rates 
to  be  charged  by  the  said  grantee,  its  succ^sors,  and  assigns,  for 
the  use  of  telephones,  diall  not  exceed  those  named  .  .  • 
provided,  however,  that  when  the  operating  telephones  connected 
with  said  exchange  in  said  city  (o£  Kewanee)  shall  exceed  11,000 
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in  number^  the  said  grantee,  its  successors,  and  assigns,  shall  have 
the  right  to  eharge  an  additional  10  per  cent  on  the  rate  indicated 
in  the  said  schedule."  Section  12  of  the  ordinance  provides: 
"That  the  rate  to  be  charged  for  telephones  for  business  pur- 
poses, with  but  one  telephone  on  a  line,  shall  be  $2.50  per  month ; 
that  the  rate  to  be  diarged  for  telephones  for  residences,  with  but 
one  telephone  on  a  line,  shall  be  $1.50  per  month;  that  the  rate 
to  be  charged  for  telephones  for  business  purposes,  on  four-party 
lines,  shall  be  $1.50  per  month;  that  the  rate  for  telephones  for 
residences,  on  four-party  lines,  shall  be  $1  per  month." 

[1]  The  objectors  contend  that  the  rates  fixed  in  said  fran- 
chise ordinance  are  binding  upon  the  applicant,  and  that  tl^ 
Commission  has  no  power  to  permit  an  increase  in  rates  above  the 
rates  named  in  said  ordinance. 

Substantially  the  same  question  as  is  here  involved  was  pre- 
sented and  decided  in  case  No.  3121,  Re  Polo  Mut  Teleph.  Co. 
(111.)  P.U.R.1916B,  321.  In  that  case  it  was  contended  that  the 
authority  of  the  Commission  to  determine  and  fix  the  just,  reason- 
able, and  sufficient  rates  or  other  charges,  classifications,  rules, 
regulations,  contracts,  or  practices  of  any  public  utility  doing 
business  within  this  state,  could  not  be  exercised,  because  such 
application  would  be  in  direct  violation  of  that  provision  of  both 
the  state  and  Federal  Constitutions  that  prohibits  tiie  enactment 
of  laws  impairing  the  obligation  of  contracts.  The  Commission 
held  that  the  legislative  department  of  this  state  has  never  de- 
vested itself  of  the  power  to  regulate  rates  of  telephone  compa- 
nies, and  that  the  Commission  was  not  bound  by  the  so-called  cour 
tract  entered  into  between  the  city  of  Polo  and  the  Polo  Mutual 
Telephone  Company  in  so  far  as  said  contract  attempts  to  Estab- 
lish the  rates  that  shall  be  charged  by  said  telephone  company. 

That  the  statute  providing  for  the  regulation  of  public  utili- 
ties within  this  statfe  was  passed  in  the  exercise  of  the  police  pow- 
er of  the  state,  and  all  ordinances  or  contracts  affecting  the  rates 
or  chai^s^es  of  public  utilities  are  presumed  to  have  been  made  in 
view  of,  and  subject  to,  the  superior  right  of  the  state  to  regulate 
the  rates  of  such  utilities,  and  that  all  contracts  and  agreements 
as  to  rates  and  charges  anust  give  way  to  the  power  of  the  state  to 
regulate  the  rates  of  public  utilities.  See  also  case  liTo.  2196, 
Re  Fairbury  TelqA.  Ca  Rates,  1  HI  P.  U.  0.  495. 
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The  objections  of  the  Henry  County  Telephone  Company  re- 
lated wholly  to  the  proposed  increase  in  the  petitioner's  rate  for 
switching  rural  service  subscribers.  Of  the  total  number  of  such 
subscribers  served,  some  250  are  rural  subscribers  of  the  Henry 
County  Telephone  Company  of  Atkinson,  Hlinois,  who  are  served 
on  rural  lines  owned  by  the  Henry  County  Telephone  Company 
and  connected  with  the  switchboard  of  the  petitioner  at  Kewanee. 

It  appears  from  the  record  in  this  case,  that  the  Kewanee 
Home  Telephone  Company  was  incorporated  under  the  laws  of 
the  state  of  Hlinois  on  August  20,  1903,  with  a  capitalization  of 
$125,000;  that  on  July  25, 1903,  the  Western  Construction  Com- 
pany was  credited  on  the  books  of  the  company  with  $198,000, 
being  the  amount  of  the  contract  for  construction ;  this  amount 
was  paid  by  the  issuance  of  the  entire  capital  stock  of  the  com- 
pany ($125,000),  together  with  $40,000  first-mortgage  bonds, 
and  a  credit  to  Jones  &  Winters,  subcontractors,  of  $33,000 ;  this 
latter  amount  being  paid  to  Jones  &  Winters  in  cash.  Second- 
mortgage  bonds  were  issued  to  the  amount  of  $75,000,  $40,000 
of  which  are  pledged  as  collateral  for  notes  payable,  aggregating 
$20,000. 

The  inventory  adopted  by  the  Commission's  engineers  and  the 
engineer  for  the  city  of  Kewanee  is  based  upon  a  detailed  check 
of  the  inventory  submitted  by  the  petitioner.  A  comparison  of 
the  valuations  is  shown  in  table  I.  A  correction  has  been  made 
in  the  "present  value"  of  the  distribution  system  in  Crand all's 
valuation,  due  to  an  error  in  addition,  found  in  group  3-T,  "Con- 
duit and  Manholes."  Each  of  the  valuations  was  made  on  the 
cost  of  reproduction  theory.  The  unit  costs  used  by  the  engineers 
in  their  respective  valuations  are  based  upon  the  average  cost  of 
material  and  labor  that  has  prevailed  during  a  period  of  from 
three  to  five  years  prior  to  the  date  of  the  valuations.  The  same 
method  was  followed  by  each  of  the  engineers  in  determining  the 
condition  per  cent  and  depreciated  cost  of  the  property.  The 
condition  per  cent  which  was  applied  to  the  various  items  of  plant 
was  determined  by  the  use  of  life  tables.  These  life  tables  were 
supplemented  by  information  obtained  through  an  inspection  of 
the  various  items  of  plant. 
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In  January,  1916,  the  petitioner  purchased  from  the  receivers, 
Central  Union  Telephone  Company,  for  the  sum  of  $9,000,  all 
of  the  Eewanee  exchange  property  of  the  receivers,  except  the 
switchboard,  substation  equipment,  and  general  equiimient  (No. 
4,071,  Receivers,  Central  Union  Telephone  Ccwnpany  and  Ke- 
Tvanee  Home  Telephone  Company,  application  for  approval  of 
sale  and  purchase.)  A  valuation  of  the  Kewanee  exchange  prop- 
erty of  the  receivers.  Central  Union  Telephone  Company,  was 
made  by  W.  F.  Sloan  in  connection  with  the  above-entitled  case, 
and  was  checked  by  the  engineering  staff  of  the  Commission.  The 
valuations  of  the  property  of  the  petitioner  made  by  Sloan  and 
by  the  Commission's  engineers  includes  all  the  property  acquired 
by  the  petitioner  from  the  receivers,  Central  Union  Telephone 
Company,  while  Crandall  included  in  his  valuation  only  the  non- 
duplicate  property,  or  the  property  which  he  considered  would  be 
xiseful  to  the  petitioner.  In  determining  the  value  of  the  non- 
duplicate  property,  exclusive  of  the  private  branch  exchange  in- 
stallations, Crandall  multiplied  the  average  investment  per  sta- 
tion of  the  Kewanee  Home  Telephone  Company  by  the  number 
of  stations  added  through  the  consolidation  of  the  two  properties. 
Crandall  testified  that  considerable  duplication  existed  in  the  two 
properties.  Sloan  testified  that  very  little  of  the  property  taken 
over  duplicated  the  property  of  the  petitioner,  and  this  was  sup- 
I)orted  by  the  testimony  of  the  Commission's  engineers. 

On  the  cost  of  reproduction  new,  exclusive  of  overhead,  stores 
and  supplies  and  paving,  the  valuation  by  the  Commission's  en- 
gineers and  Sloan  are  approximately  the  same.  The  valuation 
by  Crandall  is  $10,406  less  than  the  Commission's  engineers.'  A 
large  part  of  this  difference  is  in  the  switchboard  cost  and  the 
cost  of  interior  and  extension  wiring  and  subscribers'  station 
equipment.  The  difference  in  the  switchboard  cost  amounts  to 
$3,115.  The  unit  costs  used  by  the  Commission's  engineers  for 
interior  wiring  and  extension  wiring  are  $3.10  and  $2.57,  re- 
spectively, and  the  costs  used  by  Crandall  are  $1.10  and  $1.26, 
respectively.  This  results  in  a  difference  in  the  cost  new  of 
$6,536.11.  The  total  of  these  two  differences  is  $9,651.11,  which 
represents  almost  the  total  difference  in  the  cost  new  as  shown 
by  the  Commission's  engineers'  and  Crandall's  valuations. 

On  the  cost  new,  less  depreciation,  exclusive  of  overhead,  stores 
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and  supplies  and  paving,  the  Commission's  engineers'  valuation 
is  $2,847  less  than  Sloan's,  and  Crandall's  valuation  is  $15,603 
leas  than  Sloan's  and  $12,756  less  tiian  the  Commission's  engi- 
neers.' These  differences  are  the  result  of  differences  of  opin- 
ions of  the  engineers  on  the  condition  of  the  property.  Crandall 
made  no  allowance  for  pavings  On  tiie  cost  new  of  the  entire 
physical  property,  including  overhead,  stores  and  supplies  and 
paving,  but  not  includii^  the  pa-operty  purchased  from  the  re- 
ceivers, Central  Union  Telephone  Company,  the  Commission's 
engineers'  valuation  is  $25  more  than  Sloan's  and  $14,095  more 
than  Crandall's,  and  oa  the  cost  new,  less  depreciation,  of  the 
entire  physical  property,  including  overhead,  stores  and  supplies 
and  paving,  but  not  including  the  property  purchased  from  the 
receivers.  Central  Union  Telephone  Company,  the  Commission's 
engineers'  valuation  is  $33,409  less  than  Sloan's  and  $16,791 
more  than  Crandall's. 

[2]  The  petitioner  has  made  a  claim  of  $25,000  for  cost  of 
development.  This  is  based  upon  the  assumption  that  during  the 
development  period  losses  wiU  be  incurred,  due,  primarily,  to 

(1)  interest  and  depreciation  on  necessary  excess  investment, 

(2)  cost  of  advertising  and  soliciting  dui'ing  development  period, 
and  (3)  certain  fixed  expenses  which  are  somewhat  independent 
of  amount  of  connected  business.  In  arriving  at  this  develop- 
ment cost,  it  was  assumed  that  the  present  number  of  subscribers 
could  be  added  to  the  lines  of  the  company  in  approximately,  four 
years'  time  after  the  initial  plant  had  been  completed  and  ready 
for  service. 

The  theory  of  going  value  as  a  factor  of  consideration  in  rate 
investigations  based  on  physical  valuations  is  the  subject  of  much 
criticism  and  general  comment  and  argument  at  the  present  time. 
While  it  is  generally  recoguized  that  going  value  as  a  factor  of 
consideration  in  rate  cases  can  only  be  interpreted  to  be  unre- 
turned  early  losses,  nevertheless  many  reputable  engineers  strong- 
ly favor  the  comparative  method  of  computing  going  value,  and 
contend  that  going  value  as  a  term  means  literally  the  difference 
in  value  between  an  operating  and  a  nonoperating  plant ;  meaur 
ing,  of  course,  the  increment  of  value  that  can  be  credited  to  the 
development  of  the  business. 

"  ^Going  value,'  or  'going  concern  value,'  i.  e.j  iiie  value  which 
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inhered  in  a  plant  where  its  business  is  established  as  distin- 
guished from  one  which  has  yet  to  establish  its  business,  has  been 
the  subject  of  much  discussion  in  rate-making  cases  before  the 
courts  and  commissions.  .  .  •  That  there  is  an  element  of  val- 
ue in  an  assembled  and  established  plant,  doing  business  and  earn- 
ing money,  over  one  not  thus  advanced,  is  self-evident.  This 
element  of  value  is  a  property  right,  and  should  be  considered  in 
determining  the  value  of  the  property  upon  which  the  owner  has  a 
right' to  make  a  fair  retjim  when  the  same  is  privately  owned, 
although  dedicated  to  public  use."  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153-156,  59  L.  ed.  1244-1248,  P.U.K.1915D, 
577,  35  Sup.  Ct.  Rep.  811. 

The  method  usually  followed  in  the  transaction  of  rate  cases 
is  to  determine,  as  far  as  possible,  what  the  actual  cost  of  develop- 
ing the  business  in  question  has  been,  and  to  what  extent,  if  at 
all,  such  losses  have  been  recovered  in  later  years  of  operation. 

Among  the  difficulties  encountered  in  computing  going  value 
on  this  basis  are:  (1)  Entire  or  partial  lack  of  records  covering 
the  primary  period  of  development;  (2)  difficulties  in  deter- 
mining the  original  cost  of  the  physical  plant;  (3)  difficulty  of 
eliminating  from  reported  operating  expenses  expenditures  which 
are  the  result  of  extravagance,  inefficiency  of  management,  or 
other  causes  which  tend  to  keep  the  costs  above  normal. 

The  California  Railroad  Commission,  in  the  case  of  Antioch  v. 
Pacific  Gas  &  E.  Co.  34  A.  T.  &  T.  Co.  Com.  L.  1152,  said: 

"As  previously  determined,  the  Commission  will  consider  %o» 
ing  value*  or  'development  cost'  when  such  items  are  not  offset  by 
other  eqiiitable  considerations,  as  appear  in  the  present  case,  but 
only  little  weight  will  be  given  to  hypothetical  estimates  when 
the  actual  expenditures  are  available." 

"On  a  strict  reproduction  theory  it  is  difficult  to  understand 
how  the  question  of  past  deficits  can  be  considered,  or  why,  if 
such  deficits  actually  occurred,  and,  if  contrary  to  the  usual  prac- 
tice with  small  companies  they  were  not  occasioned  by  the  invest- 
ment of  surplus  earnings  in  plant,  the  owners  should  be  reim- 
bursed for  losses  borne  by  former  owners  of  the  property.  At 
any  event,  it  is  not  clear  how  early  losses  can  add  to  the  present 
value  of  any  plant/' 

While  a  utility  may  be  entitled  to  a  return  upon  a  valuation 
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which  takes  into  acooimt  that  it  is  a  live  organization  actuaUj 
supplying  customerS|  and  so  of  more  value  to  its  owners  than  it 
would  be  if  idle  or  just  completed  and  ready  to  solicit  business 
but  not  actually  in  full  operation,  it  appears  that  to  the  full  cost 
to  produce  new,  less  depreciation,  no  addition  should  be  made 
for  value  inherent  to  the  physical  property,  because  the  company 
is  actually  in  successful  operation.  It  would  seem  that,  by  ered* 
iting  the  company  with  the  full  cost  to  reproduce  new  less  depre- 
ciation value  based  on  the  petitioner's  report,  the  property  is  al- 
ready appraised  as  that  of  a  going  concern.  The  facts  are  that 
whether  the  Commission  shall  or  shall  not  consider  going  value 
as  an  additional  property  item  in  the  valuation  for  rate-making 
purposes  depends  entirely  upon  the  interpretation  of  the  term 
"going  value."  If  we  mean  by  going  value  the  exchange  value 
of  the  ^itire  property  of  the  utility,  then,  obviously  going. value 
should  not  be  considered  in  a  rate  case.  On  the  other  hand,  if  we 
classify  the  early  losses  in  revenue  incurred  by  a  utility  as  going 
value,  then  it  is  proper  and  just  that  a  consideration  of  going 
value  be  made  when  the  question  of  rates  involves  the  questicm 
of  property  values. 

In  this  case  the  petiticmer  claims  that  part  of  the  loss  during 
the  development  period  is  due  to  interest  and  depreciation  on 
plant  which  is  in  excess  of  the  immediate  requirements.  From 
1904  to  Jime  30,  1915,  the  total  additions  to  the  property,  as 
shown  by  the  petitioner's  books,  was  $45,665.81,  of  which  $19,- 
519.64  was  added  in  1905.  Assuming  that  the  cost  of  reproduc- 
tion value  by  the  Commission's  engineers  is  approximately  cor- 
rect, a  deduction  of  the  total  additions  would  represent  approxi- 
matdy  the  cost  of  reproduction  as  of  January  1,  1905.  As  the 
analysis  of  the  operating  expenses  for  1914, 1915,  and  1916  show 
that  some  new  construction  had  been  charged  to  operating  ex- 
penses, a  further  deduction  from  the  cost  of  reproduction  value 
should  be  made.  In  order  to  obtain  the  amount  that  should  be 
deducted,  a  detailed  analysis  of  the  records  for  each  year  since 
1904  would  be  necessary,  and  it  appears  that  these  records  either 
are  not  available,  or  are  in  such  ccmdition  as  to  be  of  little  value. 
Deducting  only  tite  total  additions  as  shown  by  the  books,  a  total 
of  $114,123  is  arrived  at,  which  represents  the  cost  of  repro- 
duction of  the  property  aa  of  January  1,  1905.    This  represents 
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die  prc^perty  on  which  the  company  issued  $125,000  firstrmort- 
gage  bonds  and  borrowed  $20,000  on  a  note  secured  by  $40,000 
oi  second-mortgage  bonds,  making  a  total  of  $145,000,  which  the 
petitioner  claims  was  put  into  the  property.  Since  1904,  the 
company  has  paid  on  these  bonds  interest  at  5  per  cent  per  annum, 
and,  on  the  note,  interest  at  6  per  cent  per  annum.  The  company 
has,  in  addition  to  the  interest  requir^nents,  earned  money  which 
has  been  put  back  into  the  jdant  in  the  way  of  new  construction. 

The  petitioner  had  acquired  approximately  1,200  subscribers 
at  the  end  of  the  first  year's  operation  and  on  June  30,  1916, 
twelve  years  later,  had  2,881  subscribers,  an  increase  of  1,681 
suhscribers.  During  this  period  an  average  of  140  subscribers 
was  added  each  year  and  an  average  of  $3,805.48  per  year  was 
added  to  the  plant  value.  The  property,  when  taken  over  by  the 
petitioner  from  the  construction  company,  was  complete  and  in 
readiness  to  serve.  It  se^ns  unreasonable  to  assume  that  in  a 
community  wherein  a  telephone  company  had  been  operating 
prior  to  the  advent  of  the  petitioner,  that  any  expense  in  excess 
of  normal  expenses  for  advertising  and  soliciting  would  have  been 
bcurred  during  the  development  period. 

[3]  Bonds  and  stocks  issued  largely  in  excess  of  value,  by  and 
to  parties  interested  in  and  controlling  the  company,  or  issued  on 
inflated  or  fictitious  value,  afford  no  measure  or  guide  for  fixing 
present  value.  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1, 
53  L.  ed.  371,  29  Sup.  Ct.  Eep.  148.  "The  investor  in  a  public 
enterprise  must  know  that  at  some  time  the  state  may  step  in  and 
exercise  its  r^ulatory  control  and  fix  returns  on  the  fair  value 
of  the  utility.  If,  in  corporate  management^  large  amounts  of 
securities  are  issued  on  values  that  do  not  exist,  the  investors  in 
common  must  bear  the  loss.*'  Ben  Avon  v.  Ohio  Valley  Water 
Co.  —  Pa.  Super.  Ct.  — ,  P.U.R.1918A,  166. 

After  considering  all  of  the  evidence  in  the  case  bearing  on  the 
value  of  the  property,  the  original  cost,  the  investment,  the  pres- 
ent condition  of  the  physical  plant,  the  amount  that  should  be 
allowed  for  overhead  and  working  capital,  and  taking  into  con- 
sideration that  the  plant  is  now  in  successful  operation  and  a  go- 
ing concern,  the  Commission  finds  that  the  fair  value  of  the  peti- 
tioner's property,  for  the  purpose  of  determining  the  reasonable- 
ness of  the  proposed  increase  in  rates,  to  be  $140,000. 
P.U.Ra9i8B. 
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In  connection  with  the  statements  of  the  income  account  filed 
by  the  petitioner  and  the  Commission's  accounting  staff,  it  de- 
veloped that  certain  items  of  expense  had  been  improperly 
charged,  and  a  further  examination  was  made  by  the  Commis- 
sion's accountants.  This  examination  revealed  the  fact  that  ex- 
penses for  new  construction,  amounting  to  $25,046.76  in  1914, 
$19,005.04  in  1915,  and  $4,210.24  in  1916,  had  been  incorrect- 
ly charged  to  operating  expenses.  A  supplemental  statement  of 
the  income  account,  showing  all  items  of  expense  properly  classi- 
fied, for  the  years  1914,  1915,  and  1916,  was  prepared  by  the 
accounting  staff  of  the  Commission  and  filed  as  an  exhibit.  This 
statement  is  shown  as  table  II. 

A  comparison  and  analysis  of  the  income  account  for  the  three 
years  covered  by  the  report  show  the  expenses  to  be  relatively 
uniform  and  normal  for  a  property  of  the  size  under  eonsi(tera- 
tion.  There  was  a  considerable  increase  in  the  miscellaneous  gen- 
eral expense  for  the  year  ended  June  80,  1916;  and  from  an 
analysis  of  this  account  it  was  found  that  approximately  $2,000 
of  this  increase  was  expense  incurred  in  connection  with  the  con- 
duct of  this  case.  If  this  amount  were  deducted  from  the  total 
amount  of  miscellaneous  general  expense,  the  result^  in  total, 
would  compare  favorably  with  the  expenses  for  the  previous  two 

years. 
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TABLE  II. 

Bevlaed  Income  Account  for  the  Three  Years  Ended  June  30,  1916. 

From  Commission's  Exhibit  "Q.*' 

Kewanee  Home  Telephone  Companj^, 


Year  End- 
ed  June 
30,  1914. 

Year  End- 
ed   JUM 
80,  1915. 

Year  End- 
ed  June 
80,  1916. 

Average 

Per  Year 

For  8 

Years 

Ended 

June  30, 

1916. 

Amount. 

Amount. 

Amount. 

Amount. 

Telephone  Operating  Reyenues 
Rv<»hanff»  r^venaes  

187,628.16 

2,760.30 

808.50 

188  862  80 

CJA  IOC  AK. 

138,696.63 

2,920:86 

865  67 

Toll  revenues ....«•. 

8,W!i2|     ^21906.5 
410  7D           1  'U^  *^9 

Miscellaneous    

****^ 

Tbtal  telephone  operating  revenues 

41.091.95 

41,889.12 

44.486.39 

42.4-^2  15 

Telephone  Operating  Expenses 
Maintenance 
Sanervlaion  of  maintenance 

841.20 
6,132.87 

1,007.26 
1,790.11 
1,666.64 

346.04 
4,986.86 
47.84 
1,069.26 
1.697.87 
2,025.82 

866.76 

8,448.16 

6.09 

•  1,009.52 

2.046.88 

2032.78 

85133 

Rf nafra  of  aerial  nlant 

4,620.62 
17.64 
1,028.68 
1.811.27 
1,941J» 

Repairs  of  underground  plant 

Repairs  of  central  office  equipment  .. 

Repairs  of  station  equipment  

Sutton  removals  and  changes  

Total  maintenaiioe  .^., ^ 

10.072.68         9,008.08 

9.670.96 

Traffic  Expenses 
Ojwrators*  wages 

8,041.11 
270.41 

437.Q1|           609.21 

8,679.12 
488.87 

Central  office  supplies  and  expenses 

Total  traffic  expenses 

8,8U.52 

9.158.411         9.684.06 

9.017.99 

Commercial  Expenses 
Administration ............*■.• 

196.96 
48.63 

860.04 

141.43 

1,928.46 

239.11 

865.67 

67.79 

2.104.97 

441.26 

281.66 

Promotion  expenses  

S2.62 

Collection  exoenses 

1,972.23 

Directorv  exoenses 

268  82 

Total  commercial  expenses  

2,326.96 

2.689.04 

2.869.68 

2,628.56 

General  and  Miscellaneous  Expenses 
General  office  salaries  

1,860.00 

6L60 

262.52 

1,880.16 

1,860.00 
86.86 
232.66 
90.00 

1,470.69 

1,860.00 
73.30 
630.32 

8,462.34 

1,860.00 

General  office  supplies  and  expenses 
Insurance 

'57.26 
875.16 

Accidents  and  damage  

30.00 

Miscellaneous  general  expenses  

2,087.73 

Total  general  and  misceL  expenses 

8,614.27 

8,690.19 

6,025.96 

4,410.14 

Total  telephone  operating  expenses 

24,089.83 

26.610.32 

27.482.78 

25.727.64 

Net  Operating  Revenue  

17.002.12 

16.268.80 

17.002.61 

16.7R4KI 

Allowances  and  Discounts  ».... 

Taxes    

763.96 
646.60 

786.03 
753.14 

649X1 
1.014.54 

738.16 
771.39 

Total  deductions 

1,310.46 

1,539.17 
14,719.63 

1.664.05 

1.604.56 

Gross  income  

16.691.67 
547.62 

16.838.56 

15,283.28 

Miscellaneous  rent  deductions  

721.06            782.73 

683.77 

Net  Income  

115.144.16 

$13,998.67      $14,666.83 

$14,566.18 

Tatle  III.  shows  the  revenue  under  present  and  proposed  rates, 
based  upon  the  number  of  stations  in  service  as  of  June  30,  1916. 
With  the  proposed  rates,  the  increase  in  revenue,  per  year,  is 
$11,118.90. 
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[4]  The  petitioner  has  created  no  depreciation  reserve,  and  no 
allowance  for  depreciation  is  included  in  the  income  account  in 
table  II.  The  composite  life  of  the  property,  as  estimated  by 
Crandall,  is  13.1  years.  With  this  composite  life,  Orandall  esti- 
mated, on  the  strai^t-line  basis  of  determining  depreciation,  the 
annual  allowance  necessary  to  provide  an  adequate  depreciation 
reserve  to  be  $10,984.42,  which  is  at  the  rate  of  7.41  per  cent  on 
his  cost  new  value  of  the  property.  Sloan  estimated  the  com- 
posite life  to  be  13.05  years.  With  this  composite  life,  Sloan 
estimated  the  annual  allowance  necessary  to  provide  an  adequate 
depreciation  reserve  on  a  straight-line  basis  to  be  7.66  per  cent; 
on  a  2  per  cent  sinking-fund  basis,  6.78  per  cent,  and  on  a  4  per 
cent  sinking-fund  basis,  6.98  per  cent  on  the  cost  new  of  the  prop- 
erty. The  Commission's  engineers  did  not  submit  any  estimate 
on  the  composite  life  and  yearly  depreciation  allowance. 

The  estimates  of  the  annual  depreciation  allowance  by  Sloan 
and  Crandall  are  determined  by  assigning  a  service  life  to  the 
various  items  of  plant  From  this  life,  the  annual  depreciation 
necessary  to  replace  the  item  of  plant  at  the  end  of  its  service 
life  is  estimated.  To  determine  this  life,  the  physical  property 
was  inspected  for  its  physical  condition,  state  of  preservation, 
character  of  maintenance,  age,  and  a  comparison  made  with  rele- 
vant data  on  the  life  of  similar  equipment.  The  composite  con- 
dition per  cent  of  the  property,  estimated  from  the  valuations 
submitted,  is  Sloan  65.53  per  cent,  Crandall  61.08  per  cent,  and 
Commission's  engineers  68.45  per  cent.  An  average  of  these 
composite  condition  per  cents  gives  63.86  per  cent  as  the  average 
composite  condition  per  cent.  This  indicates  that  there  has  been 
a  deterioration  in  the  physical  value  of  the  property  of  36.65 
per  cent  It  has  been  previously  stated  that  practically  all  of 
the  original  construction  was  installed  in  1903  and  1904,  and  has 
substantially  remained  intact  since  that  time.  Replacements  and 
additions  have  constantly  been  made,  which  have  increased  the 
value  of  the  property,  as  well  as  maintaining  the  condition  to  the 
present  ccmiposite  condition  per  cent.  No  testimony  has  been  pre- 
sented, and  tiie  records  do  not  indicate  that  at  any  time  since  the 
original  installation  has  any  large  part  of  the  plant  been  replaced, 
or  have  there  be^  any  extensive  additions  made  at  any  one  time. 
The  replao^nents  and  additions  to  the  property  that  have  been 
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made  are  such  as  occur  in  any  normal  growing  plant  The  age 
of  the  property  installed  during  1903  and  1904  would  be  eleven 
years,  and  assuming  the  average  age  of  the  betterments  to  be  five 
and  one-half  years,  a  weighted  average  age  of  the  entire  prop- 
erty, after  making  allowances  for  replacements  to  the  original 
property,  would  be  approximately  seven  years.  The  average  de- 
preciation per  year,  determined  from  the  average  age  and  the 
average  total  depreciation  shown  in  the  valuations,  is  5.2  per  cent 
Xo  attempt  has  been  made  to  determine  the  actual  expenditures 
that  the  petitioner  has  made  for  replacements  which  should  have 
been  charged  to  depreciation  reserve. 

The  analysis  of  the  operating  expenses  of  the  petitioner  for  the 
three-year  period  ending  June  30,  1916,  shows  that  replacements 
and  new  construction  costs  have  been  charged  to  operating  ex- 
penses. These  amounts  should  properly  have  been  credited  to  a 
depreciation  reserve.  In  lieu  of  crediting  these  amounts  to  a 
depreciation  reserve,  the  petitioner  has  invested  this  money  in 
additions  to  plant,  on  which  has  been  earned  a  certain  rate  of  re- 
turn* If  the  petitioner  had  credited  the  amounts  spent  on  this 
new  construction,  with  the  int^est  earned  thereon,  to  the  deprdci- 
ation  reserve,  it  appears  that  at  the  present  time  it  would  have  an 
adequate  depreciation  fund  to  amply  provide  for  the  existing 
accrued  depreciation. 

Taking  into  consideration  all  of  the  elements  bearing  on  the 
question  of  depreciation  and  all  the  facts  presented  on  this  fea- 
ture of  the  case,  the  Commission  is  of  the  opinion  that  the  pres- 
ent investment  of  the  petitioner  would  be  amply  protected  and  a 
suflScient  depreciation  reserve  accumulated  to  offset  accruing  de- 
preciation, if  the  sum  of  $9,116  were  set  aside  annually  for  a 
depreciation  reserve,  and  all  net  additions  to  the  pctitionetr's  pres- 
ent plant  be  similarly  represented  in  the  reserve  for  depreciation 
by  an  annual  addition  of  5.5  per  cent  of  their  cost  new. 

[5]  The  intervening  petition  of  the  Henry  County  Tele^^one 
Company  sets  forth  the  history  and  relations  existiog  betwieen  the 
Henry  County  Telephone  Company  and  the:  petitioner,  the  rates 
charged  for  "switching  service,''  and  the  contracts  in  effect  No 
testimony  was  presented  by  die  Henry  County  Telephone  Cowr 
pany  to  establish  the  justification  of  the  present  rate  in  lieu  of 
the  rate  proposed  by  the  petitioner  ior  switching  rural-^ervice 
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stations.  The  Commission's  engineers  introduced  an  exhibit  on 
the  cost  of  furnishing  service  to  the  various  classes  of  subscribers 
of  the  petitioner,  which  shows  the  cost  of  furnishing  this  so-called 
switching  service  to  be  $4.51  per  year.  The  operating  expenses 
used  in  making  this  analysis  were  for  the  year  ended  June  30, 
1916,  and  did  not  include  the  salary  of  the  manager  or  the  in- 
creases in  employees'  wages.  If  these  amounts  were  included, 
the  estimated  cost  of  furnishing  the  switching  service  would  ex- 
ceed $5  per  year.  The  rate  proposed  by  the  petitioner,  for  this 
service,  is  $6  per  year,  with  a  discount  of  $1  per  year  if  bills  are 
paid  annually,  in  advance,  thirty  days  from  January  1,  and  the 
Commission  is  of  the  opinion  that  the  proposed  rate  is  justified. 
The  petitioner's  exhibit  4  includes  a  table  showing  the  in- 
creases in  the  annual  operating  expenses  due  to  increases  in  sala- 
ries and  wages  granted  to  employees,  eflFective  May  1,  1917.  It 
appears,  from  an  analysis  of  this  report,  that  the  salaries  and 
wages  paid  employees,  with  the  increases  in  effect,  are  not  exces- 
sive, and  represent  a  normal  scale  of  salaries  and  wages  for  prop- 
erties of  this  size  and  character.  New  construction  and  additions 
to  plant  are  made  with  the  present  operating  force,  therefore  it 
is  necessary  to  allocate  part  of  the  increases  in  salaries  and  wages 
to  new  construction  and  part  to  operating  expenses.  In  view  of 
the  amount  spent  for  maintenance  and  new  construction,  as  shown 
by  the  statement  of  the  petitioner's  income  account  for  the  years 
1914,  1915,  and  1916,  we  have  allocated  50  per  cent  of  the  in- 
crease in  the  pay  roll  of  the  plant  force  and  manager  to  new 
construction  and  50  per  cent  to  operating  expenses.  The  total 
annual  increase  is  $9,312,  of  which  $7,452  is  chained  to  operat- 
ing expenses.  The  increases  in  operating  expenses  and  the  allo- 
cation of  the  amounts  are  shown  in  table  IV. 
P.UJLlwsa 
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TABLE  IV. 


Yearly    Pay 
Roll   Based 
Upon  Em- 
ployees in 
Serrice    and 
Rate  May  1, 
1916. 

Yearly    Pay 
Roll   Based 
Upon  Em- 
ployees in 
Service    and 
Rate  May  1, 
1917. 

Total 

Increase 

Per   Year. 

Traffic    

$9,168.00 
7,320.00 
1,320.00 
1,600.00 

$13,020.00 

10,740.00 

2,460.00 

2,400.00 

$3,852.00 

Plant  

3,420.00 

1,140.00 

900  00 

R^vikfiiiMi  and  accountincp 

General  office  • , 

$9,312.00 

Plant  force  increase  charged  to  new 
construction,  60%    

$1,710.00 
150  00 

General  office  increase  charged  to  new 
construction,   60%   of   increase  to 

$1,860.00 

Total  net  increase  in  wages  charged 
to  operating  expenses 

$7,462.00 

[6,  7]  A  comparative  statement  of  revenues  and  expenses  un- 
der present  and  proposed  rates,  based  on  the  petitioner's  average 
annual  income  account  for  the  three  years  ended  June  30,  1916, 
as  shown  by  the  supi^emental  statement  prepared  by  the  account- 
ing staff  of  the  Commission,  is  shown  in  table  V.  An  allowance 
of  $9,116  is  made  for  depreciation.  In  estimating  the  exchange 
revenues  under  the  proposed  rates,  the  total  increase  in  revenue, 
based  upon  the  number  of  subscribers  in  service  as  of  June  30, 
1916,  is  added  to  the  average  exchange  revenues  for  the  three-year 
period  ended  June  30,  1916.  The  rate  of  return  on  a  rate  base 
of  $140,000,  with  present  rates,  is  3.893  per  cent,  and  with  pro- 
posed rates,  is  11.835  per  cent.  Making  an  allowance  for  the 
increase  in  operating  expenses  due  to  increases  in  salaries  and 
wages  paid  employees,  and  making  an  allowance  of  25.  per  cent 
of  the  expense  incurred  in  the  conduct  of  this  case,  with  present 
rates,  there  is  an  annual  deficit  of  $501.78,  and  with  proposed 
rates,  a  net  income  of  $10,617,  which  represents  a  rate  of  return 
of  7.580  per  cent  on  a  rate  base  of  $140,000. 
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TABLE  V. 

Ayerage  Income  Account  for  Three  Years  Ended  June  30,  1916. 

Kewanee  Home  Telephone  Company, 


Present 
Rates. 

Proposed 
Rates. 

Telephone  Operating  Revenue. 
Exchange  reTenues  • 

$38,695.63 

2,920.85 

865.67 

$49,814.53 

2,920.85 

865  67 

Toll  revenue  .  • 

IfMoellajieoua  

Total  telephone  operating  revenue 

Telephone  Operating  Expense, 
MaiTftenanee 

42,482.15 

9,670.95 
9,017.99 
2,628.56 
4,410.14 
9,116.00 

53,601.05 

9,670.05 
9,017.99 
2,628.56 
4,410.14 
9,116.00 

Traffic    , 

Oommwdal     .........,,.».,.... 

Genial  and  miflcella|ieouB 

Depreciation  

Allowance  and  discounts  

34,843.64 

733.16 
771.36 
683.77 

34,843.64 
733.16 

Taxes   

771.36 

Bent  deductions 

683.77 

Net  income  available  for  dividends  and  interest.. 
Per  cent  return  on  $140,000  rate  baso 

2,188.29 
5,460.22 
3.893% 

2,188.20 
16,669.12 
11.835% 

Net  income  available  for  dividends  and  interest. . 
Deduction  of  }  of  valuation  expense  of  $2,000.00 


Increase  in  operating  expense  due  to  wage  increase 

Net  income  available  for  dividends  and  interest 

after  making  allowance  for  valuation  expense 

and  increase  in  operating  expenses  due  to  wage 

increase   


Per  cent  return  on  $140,000  rate  base 


5,450.22 
1,600.00 


6,950.22 
7,452.00 

501.78 


16,669.12 
1,600.00 


18,069.12 
7,462.00 

10,617.12 
7.580% 


In  considering  the  justification  for  any  new  rate  schedule,  the 
Commission  must  determine  not  only  the  reasonableness  of  the 
rates  proposed,  but  tb^  equity  of  such  rates,  as  between  various 
classes  of  service.  Section  38  of  the  Illinois  Public  Utilities 
Commission  Law  reads:  ".  .  .  No  public  utility  shall  es- 
tablish or  maintain  any  unreasonable  difference  as  to  rates  or 
other  charges,  services,  facilities,  or  in  any  other  respect,  either  as 
between  localities  or  as  between  classes  of  service."  [Laws  1913, 
p.479.] 

In  every  schedule  there  should  be  a  proper  relation  between 
the  rates  for  various  classes  of  service.     With  a  properly  balr 
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anced  schedule,  each  subscriber  eiiould  bear  the  cost,  plus  a  rea- 
sonable margin  of  profit,  to  the  utility  i^i  serving  such  subscriber. 
Where  telephone  service  is  furnished  on  a  flat-rate  basis,  it  is  not 
practicable  to  establish  a  rate  for  each  class  of  service  which 
properly  reflects  the  cost  of  serving  such  class,  and  many  ele- 
ments must  be  considered  in  setting  up  a  well-balanced  and  equi- 
table schedule.  It  is  apparent  that,  in  order  to  have  a  proper 
development,  a  telephone  utility  should  maintain  such  a  schedule 
of  rates  or  charges  that  would  stimulate  a  normal  development 
under  each  classification.  It  appears  that  the  schedule  proposed 
by  the  petitioner  does  not  conform  with  these  requirements,  since 
it  is  unbalanced,  and,  in  our  opinion,  would  retard  normal  de- 
velopment under  the  several  classifications  for  business  telephones. 
We  have  therefore  prepared  a  slightly  modified  schedule,  wtich 
provides  for  a  rate  of  $39  per  year  for  individual  line  business 
telephones ;  $33  per  year  for  two-party  line  business  telephones ; 
and  $30  per  year  for  four-party  line  business  telephones;  all 
other  rates  to  remain  the  same  as  shown  by  the  proposed  schedule. 
A  statement  of  revenues  and  expenses,  with  modified  rates  in 
efFect,  based  on  the  petitioner's  average  annual  income  account 
for  the  three  years  ended  June  30,  1916,  as  shown  in  the  supple- 
mental statement  prepared  by  the  accounting  staff  of  the  Com- 
mission, is  shown  as  table  VI. 

TABLE  VI. 

Average  Income  Account  for  Three  Years  Ended  June  30,  1016. 

Kewanee  Home  Telephone  Company. 

Modified  Rates. 
Telephone  Operating  Revenue, 

Exchange  revenue  $49,376.63 

ToU  revenue  2,920.86 

MisceUaneous     865.67 


Total  telephone  operating  revenue    C 3,163.05 

Telephone  Operating  Expenses. 

Maintenance    9,670.06 

Traflfc    9,017.90 

Commercial     2,628.56 

General  and  miscellancova 4,410.14 

Depreciation    9,116.00 

34,843.64 

Allowances  and  discounts  w. ........ , 793.16 

Taxes    771.36 

Rent  deductions  683.77 


2,188.29 
P.U.R.1918B. 
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Net  income  ayailable  for  dividends  and  interest 16^31.12 

Per  cent  return  on  $140,000  rate  base : 11.522% 


Net  income  available  for  dividends  and  interest  16,131.12 

Deduction  of  f  of  valuation  expense  of  $2,000 1,500.00 

17,681.12 
Increase  in  operating  expense  due  to  wage  increase 7,452.00 

10,179.12 

Per  cent  return  on  $140,000  rate  base 7.270% 

An  aUofwance  of  $9^16  is  made  for  depreciation.  In  esti- 
mating the  exchange  revenues  under  the  modified  rates,  the  total 
increase  in  revenues  based  upon  the  number  of  subscribers  in 
service  as  of  June  30,  1916,  has  been  added  to  the  average  ex- 
change revenues  for  the  three-year  period  ended  June  30,  1916. 
The  rate  of  return  on  a  rate  base  of  $140,000  is  11.522  per 
cent,  and  the  rate  of  return,  after  making  an  allowance  for  the 
increases  in  operating  expenses  and  an  allowance  of  25  per  cent 
of  the  expense  incurred  by  the  petitioner  in  cotmeetioH  with  the 
conduct  of  this  case,  is  7.27  per  cent. 

After  carefully  considering  all  the  evidence  submitted  by  the 
petitioner  in  justification  of  the  proposed  increases  in  rates,  the 
evidence  sulmiitted  by  the  interveners,  city  of  Kewanee,  Kewanee 
Commercial  Association,  and  Better  Government  League  of  Ke* 
wanee,  and  the  intervener,  Henry  County  Telephone  Cwnpany, 
and  the  briefs  and  arguments  submitted  by  counsel,  and  the 
exhibits  and  testimony  submitted  by  the  Commission's  engineers 
and  accountants,  the  Commission  is  of  the  opinion,  and  finds,  that 
the  present  rates  of  the  petitioner  do  not  produce  sufficient  revenue 
to  enable  it  to  properly  conduct  its  business,  provide  an  adequate 
depreciation  reserve,  and  pay  a  reasonable  return  upon  its  invest- 
ment, and  that  the  schedule  of  rates  or  charges  proposed  by  the 
petitioner  as  modified  by  the  Commission  is  justified. 

It  is  therefore  ordered  that  the  petitioner,  Kewanee  Home 

Telephone  Company,  may  discontinue  the.  schedule  of  rates  or 

charges  that  it  now  has  in  effect,  and  establish  in  lieu  thereof  the 

following  schedule : 

l-party  builness  telephones  $S9.00  per  year 

8-parfy  busiiraM  telephones 33.00    " 

4.p»rty  buMUBea  telephones  30.00    "       " 

Business   extensions    12i)0    **       '* 
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1-party  .residence    24.00  per  year 

2-party  residence 18:00  ^       ** 

4-party  residence 16.20    **       " 

Residence  extension   telephones    6.00    "       " 

Rural  telephones 16.00    "       " 

4-pairty  rural  telephones,  selective  signal  (central  energy) 

first  half  mile  or  less  outside  city  liinitA ISJOO    "       " 

4-party  rural  telephones,  selective  signal   (central  energy) 

.    from  i  mile  to  2  miles  outside  city  limits 21 .00    "       ^ 

Rural  switching  service ♦       6,00    "       " 

P.  B.  X.  switchboard 12.00    "       " 

P.  B.  X.  trunk   42.00    «       " 

P.  B.  X.  stations  12.00    " 

Hotel  switchboard    6.00    "       " 

Hotel   stations    6.00    "       " 

An  annual  charge  of  $7.50  per  quarter  mile  or  fraction  thereof  is  imposed 
to  tH>nnect  each  station  t^-  the  P.  B.  X.  switohboard  where  su<^  t^tatiota  so 
connected  is  in  the  sam^  premises,  that  is,  under  the  same  roof. 

Business  telephones  in  the  country  are  $6  per  year  more  in  each  zone  than 
the  residence  rate. 

A  discount  of  $1  per  year  will  be  given  on  all  bills  for  switching  service  if 
paid  annually,  in  advance,  on  or  before  the  expiration  of  thirty  days  from 
January  Ist  of  each  and  every  year. 

It  3g  further  ordered  tiiat  the  schednle  of  rates  or  charges  here- 
in authorized  may  become  effective  ae  of  January  1,1918;  and 
that  such  schedule  shall  be  filed,  posted,  and  published  as  provided 
by  §  34  of  the  Act  and  Conference  Ruling  23  of  the  Commission. 

It  is  further  ordered  that  the  prayers  of  the  intervening  peti- 
tioners, City  of  Kewanee,  Kewanee  Commercial  Association,  and 
Better  Government  League  of  Kewanee,  to  deny  tte  amplication 
because  of  the  provisions  of  ciertain  ordinances  designated  aB  ordi- 
nance No.  81  and  ordinance  No.  147,  of  the  city  of  Itewanee,  be, 
and  the  same  are,  hereby  denied. 


INDIANA  PUBIjIC  SERVICE:  COBfMISSION. 

BE  MUNCIB  ELECTBIC  LIGHT  COMPANY. 

[No.  8347.] 

Conatitutional  law  —  Impairment  of  contract  —  Franchise  rates  — 
Power  of  Commission. 

1.  The  Indiana  Commission  has  power  to  increase  rates  fixed  by  a 
municipal  franchise,  which  the  utility  has  surrea^dered  lor  s^  indeienni- 
nate  permit. 

Bates  —  Factors  —  Effect  of  application  by  utOi^y  to  sm,itSi  pUmt^ 

2.  Upon  an  application  to  increase  ratea,  4he  lact  tkat  tliefe  is  also 
a  petitioli  by  the  utility  for  permission  to  sell  its  plant  is  iihmaterial; 
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since  the  ownership  of  a  ptiHlic  utility  can  have  nothing  to  do  with  the 
dcterminatioii  of  wbat  ia  a  just  and  reasonaJble  raite. 
Service  —  Meters  —  Change  from  flat  rate  to  meter  service  —  Effect  of 
high  cost  of  equipment. 

3.  Upon  granting  the  ]a^titioB  of  an  electric  company  for  permis- 
sion to  install  meters  for  all  of  ita  steam-heating  consumers,  which 
would  require  changes  in  the  heating  systems  of  the  consumers,  the 
Indiana  Commission  made  the  effective  date  of  th?  order  far  enough  in 
the  future  so  that  all  users  of  the  service  would  have  sufficient  time  to 
make  the  changes  required  or  to  install  their  own  heating  systems. 

Service  —  Abandanm,eni  —  Wh&n  not  permitteH, 

4.  The  Indiana  Commission  will  not  willingly  permit  the  abando|i- 
ment  of  a  public  service  until  the  owners  thereof  have  exhausted  every 
reasonable  effort  at  their  command  for  the  successful  operation  of  the 
business;  the  utility  should  apply  to  the  Commission  for  sufficient  reve- 
nue to  meet  all  statutory  requirements  before  seeking  authority  to  dis- 
continue such  public  service. 

Service  —  Meters  —  Steam  heating, 

5.  The  meter  basis  for  steam-heating  rates  is  the  more  just  and 
fair  for  both  the  consumer  aad  the  utility,  since  Saturate  charges  lead 
to  an  excessive  use  and  wanton  waate  of  steam,  ikeate  being  na  lucon- 
tive  for  economy  nor  penalty  for  waste. 

[November  10,  1D17.} 

Petition  for  authority  to  cancel  steam-heating  schedules  now 
in  effect,  and  for  authority  to  install  meters  for  all  consumers; 
authority  to  increase  its  fate  from  25  cents  per  square  foot  to  35 
cents  per  square  foot  of  radiation  installed,  and  authority  to 
install  meters  for  all  consumers  at  the  close  of  the  1917-1918 
heating  season. 

By  the  Commission:  Comes  now  the  Muncie  Electric  Light 
Company  by  Thomas  F.  English,  its  vice  president  and  general 
manager,  and  files  petition  with  the  Public  Service  Commission  of 
Indiana,  averring  that  it  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Indiana,  with 
its  principal  office  and  place  of  business  in  the  city  of  Muncie, 
Delaware  county,  Indiana,  and  is  engaged  in  the  business  of  gen- 
erating, distributing  electrical  energy  for  light,  heat,  and  power 
purposes,  and  is  engaged  in  the  manufacture,  distribution,  and 
sale  of  steam  for  heating  purposes  in  said  city. 

That  it  heretofore  and  now  has  in  effect  the  following  schedule 
of  rates,  tolls,  and  charges  in  its  steam-heating  department : 
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BeMMe  «/*." 
Twenty-fiye  cents  per  square  foot  of  required  rsdiatiiMr  surfaoe  for  sea- 
son's use.    The  heating  season  to  be  from  October  1st  to  May  1st.    Payment 
divided  into  seven'  equal  payments  due  the  1st  of  November,  December,  Janu- 
ary, February,  Mardi,  April,  and  May. 

Schedule  *'R," 

Meter  Rate. 

Yearly  Contract — Monthly  Rate. 

For  Heating  Season  from  October  1  to  May  1. 

Per  Thousand 
Pounds. 
For  first  100,000  pounds  of  condensation  used  in  any  month.  « .        40^ 
For  next  150,000  pounds  of  condensation  used  in  same  month  . .         35^ 
For  all  excess  condensation  used  in  the  same  month 30^^ 

Minimum  for  Residences  and  Business  Houses, 
Minimum  monthly  charge  to  be  2  cents  per  square  foot  per  month  of  re- 
quired radiation  in  the  premises,  for  each  month  of  the  heating  season. 

Minimum  for  Lodges  and  Churches, 

Minimum  monthly  charge  to  be  li  cents  per  square  foot  of  required  radia- 
tion for  each  month  of  the  heating  season. 

— which  schedules  of  rates,  tolls,  and  charges  are  wholly  inade- 
quate and  insufficient  to  properly  operate  and  maintain  said 
steam-heating  plant,  on  account  of  the  increased  cost  of  operation 
and  the  extravagant  use  of  steam  by  the  flat-rate  consumers  there- 
of. 

Petitioner  prays  authority  to  cancel  its  steam-heating  sched- 
ules "P"  and  "R"  now  in  force  and  effect,  and  for  the  approval 
of  the  following  schedule  of  rates,  tolls,  and  charges : 

Steam  Heaiing^Sthedule  "A." 
Meter  Rate — Yearly  Contract. 
The  consumer  will  be  required  to  so  arrange  the  piping  in  the  pr^nises 
to  be  heated  that  all  condensation  may  be  discharged  to  tl^  meter  or  nieters 
supplied  by  the  company,  which  shall  be  accepted  as  the  standard  of  meas- 
urement and  charge  under  this  schedule.  Steam  as  used  shall  be  paid  for 
as  registered  by  such  condensation  meter  or  meters  at  the  following  rate: 

Per  M  lbs. 

For  first  10,000  pounds  of  condensation  used  in  any  month  60# 

For  next  40,000  pounds  of  condensation  used  in  same  month 50^ 

For  next  50,000  pounds  of  condensation  used  in  same  mcmth  .....       40^ 
For  all  over  100,000  pounds  of  condensation  used  in  same  month . .       36^ 

Delayed  Payment  Charge. 
The  rates  named  in  the  foregoing  schedule  are  net  if  account  is  paid  in 
full  within  ten  days  of  date  of  bill.    On  all  accoimts  not  so  paid,  an  addi- 
tional charge  of  2^  per  1,000  pounds  of  total  condensation  will  be  made. 

Minimum — Residences  and  Business  Houses. 

The  rates  named  in  the  foregoing  schedule  will  be  subject  to  a  minimum 
charge  of  2  cents  per  square  foot  of  radiation  connected  for  each  month  of 
tile  heating  season,  except  that  when  an  atmospheric  or  vapor  system  of 
radiation  is  instaUed  the  minimiua  charge  will  be  based  upon  li  cents  per 
square  foot  of  radiation  connected  for  each  month  of  the  heating  season. 
P.U.R.1918B. 
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i^iiim¥fii — Churches  and  H^U$, 

Hie  rate  named  in  the  foregoing  schedule  will  be  subject  to  a  minimum 
monthly  charge  of  1^  cents  per  square  foot  of  radiation  connected  for  each 
month  of  the  heating  seasim  for  radiation  tnstalLad  in  churches  and  halls, 
not  continuously  heated. 

Indirect  racUatiea  nsing  oondensation  discharged  from  direet  radiation  m 
the  same  premises  will  not  be  used  in  computing  minimum  charges. 

—or,  for  authority  to  discontinue  its  steam-heating  service. 

Due  and  timely  notices  were  issued  and  served  upon  the  proper 
officials  of  the  city  of  Muncie^  its  newspapers,  Chamber  of  Com- 
merce, and  the  utility,  that  the  matters  contained  in  the  petiticm 
would  be  heard  at  the  office  of  the  Public  Service  Comilii8M<m  of 
Indiana,  State  House,  Indianapolis,  Thursday  at  10  o'clock 
A.  M.,  October  4,  1917.  White  &  Haymond,  att<Mmey8,  Muncie, 
Indiana,  represented  petitioners ;  John  McPhee  and  0.  L.  Meds- 
ker,  attorneys,  represented  the  city  of  Muncie  and  other  protest- 
ants  who  are  consumers  of  the  steam-heating  service  of  said  com- 
pany. 

The  city  of  Muncie,  for  itself  and  representing  the  citizens  of 
said  city,  for  answer  to  the  application  filed  herein,  and  in  oj^po- 
sition  theretc^  alleges  that  tiie  city  of  Muncie  by  ordinance  passed 
by  its  common  council  on  the  14th  day  of  April,  1902,  authorized 
and  empowered  the  Muncie  Electric  Light  Company  to  construct 
and  operate  a  steam-heating  system  in  said  city,  and  establish  and 
fix  a  price  therein  for  such  service,  and  that  the  Public  Serv- 
ice Commission  of  Indiana  does  not  possess  authority  to  change 
said  franchise  rate.  Bespondent  further  alleges  that  the  Mimcie 
Electrio  Light  Company  has  agreed  to  and  has  filed  its  applica- 
tion with  the  Commission  for  authority  to  sell,  dispose  of,  and 
transfer  its  property  to  another  and  different  corporation,  and 
that  such  agreement  was  made  under  the  present  rate  for  service, 
and  would  not  be  a  bona  fide  benefit  to  the  Muncie  Electric  Light 
Company. 

Bespondent  further  alleges  that  the  time  is  inopportune,  and 
fte  granting  of  the  prayer  of  petitioner  would  be  unfair  and 
unjust  to  the  consumers  of  steam,  for  the  reason  that  to  install 
the  new  method  would  involve  a  large  expense  to  the  consumers 
in  the  arranging  of  their  radiators  and  pipes  and  the  attachment 
of  valves  anid  other  requisites.  That  the  installatic^  of  meters 
would  consume  ooae  half  of  the  heating  season,  and  that  it  would 
be  practically  impossible  to  comply  with  all  the  requirements 
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this  heating  season;  that  the  proposed  schedule  of  rates  is  un- 
fair and  unjust 

The  first  question  to  be  determined  is  one  of  law.  This  com- 
pany having  surrendered  its  franchise,  and  accepted  in  lien  there- 
of an  indeterminate  permit,  has  the  Public  Service  Commission 
of  Indiana  authority  or  power  to  change  the  franchise  rates  ? 

Second,  this  company,  having  entered  into  a  contract  of  sale 
for  all  of  its  property  to  the  Indiana  General  Service  Oompany, 
would  it  be  proper  to  disturb  the  existing  rates  ? 

Third,  having  entered  this  stean>-heating  season,  would  it  be 
fair  or  reasonably  just  to  require  the  users  of  this  steam-lieatiiig 
service  to  expend  a  substantial  sum  of  money  in  changing  their 
plumbing,  and  in  the  installation  of  other  company  requirements, 
without  giving  such  patrons  an  opportunity  to  provide  themselves 
with  oUier  means  of  heating  their  homes  or  plac^  of  busii^ss  ? 

Fourth,  should  a  public  utility  be  permitted  to  discontinue 
service,  if  its  business  will  show  a  profit,  or  can  be  made  profit- 
able by  an  increased  rate,  which  is  not  prohibitive  t 

Fifth,  are  the  revenues  received  by  this  company  in  its  steam- 
heating  business  sufficient  to  pay  operating  and  maintenance  ex- 
penses, including  taxes,  to  take  care  of  a  proper  depreciation 
charge,  and  to  yield  a  fair  return  upon  the  reasonable  value  of 
the  property  used  and  useful  for  the  benefit  of  the  public  ? 

[1]  Relative  to  the  first  question,  the  utility  having  surren- 
dered its  franchise,  which  fixed  the  rates  it  might  charge,  can  the 
CommiBsion  authorize  an  increase  of  its  rates,  involves  the  ques- 
tion— Has  the  legislature  the  power  to  authorize  a  utility  to  sur- 
render an  existing  municipal  franchise  and  accept  in  lieu  thereof 
an  indeterminate  permit,  or  a  franchise  granted  directly  by  the 
state?  Section  101  of  the  Shively-Spencer  Utility  Commission 
Act  of  1913  reads  as  follows:  "Any  public  utility  operating 
under  an  existing  license,  permit,  or  franchise  shall,  upon  filing 
at  any  time  prior  to  the  expiration  of  such  license,  permit  or  fran- 
chise and  prior  to  July  1,  1915,  with  the  olwrk  of  the  municipal- 
ity which  granted  such  franchise  and  with  the  Commission,  a 
written  declaration,  legally  executed,  that  it  surrenders  such 
license,  permit  or  franchise,  receive  by  operation  of  law,  in  lieu 
thereof  an  indeterminate  permit  as  provided  in  this  act;  and 
p,UJi.i9ifta 
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«Qct  pttblfc  utility  shall  hold  fluch  permit  under  all  the  terms, 
^onditiMs  and  limitations  of  this  act." 

The  legislature  of  the  state  possesses  complete  legislatird 
power,  except  where  limited  by  state  or  Federal  Constitutions; 
while  Congress  has  only  such  powers  as  have  been  granted  to  it, 
the  state  legislature  has  all  power  not  denied  it.  ITOulloch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  S79 ;  Ellingham  v.  Dye,  178 
Ind.  886,  »9  N.  E.  1,  Ann.  Cas.  1915C,  200. 

The  municipality  is  a  creation  of  the  legislature,  and  can 
exercise  only  such  powers  as  the  legislature  sees  fit  to  confer  tipon 
it,  and  is  therefore  an  agent  of  the  state,  exercising  the  authority 
^  conferred.  Elkhart  v.  Lipschitz,  164  Ind.  671,  74  N.  E.  528 ; 
Delphi  r.  Hamling,  172  Ind.  645,  89  N.  E.  308 ;  Los  Angeles 
T.  Los  Angeles  Water  Co.  177  U.  S.  558,  44  L.  ed.  886,  30  Sup. 
Ct.  Rep.  786.  The  municipality  does  not,  therefore,  possess  any 
inherent  powers  such  as  the  regulation  of  utilities. 

It  is  true  with  respect  to  all  the  duties  to  be  discharged  by  a 
municipality,  that  it  acts  with  reference  to  the  state  in  the  capac- 
ity of  an  agent  of  the  principal ;  and  where  a  city  has  granted  a 
franchise  or  otherwise  sought  to  control  the  business,  charge,  or 
service  of  a  utility,  its  action  has  been  thAt  of  an  agent  ^o  the 
state,  and  the  real  contracting  parties  are  the  state  on  the  one 
hand,  and  the  utility  upon  the  other.  It  is  not  necessary  to  say 
that  the  agent  acquires  no  right  at  any  time  to  determine  the 
future  conduct  of  its  principal ;  it  certainly  may,  as  such  agent 
and  under  proper  legislative  authority,  enter  into  a  contract  and 
grant  a  fran^ise  binding  upon  its  priticipal,  and  it  may  even 
bind  its  principal  to  the  extent  that  no  law  as  against  the  rights 
and  privileges  of  the  utility  under  srtich  franchise  or  contract  can 
be  enacted.  It  is  concededly  true  Aat  the  state  may  not  impair 
the  validity  of  a  contractual  obligation,  but  it  is  equally  true 
that  the  state  as  the  principal  may  dispense  with  the  agent  and 
negotiate  with  the  other  parties  to  the  contract 

A  city,  like  a  Board  of  Commissioners,  is  not  a  constitutional 
body,  but  is  a  creature  of  the  legislature  to  act  as  an  agent  of 
the  state  in  conductitig  local  government  to  carry  out  such  powers 
and  mandates  of  the  state  with  respect  to  specified  localities  as 
the  legislafure  sees  fit  to  confer  upon  it.  State  ex  rcK  Work- 
man V.  Goldthait,  112  Ind.  210,  87  N.  E.  183,  19  Ann.  Cas.' 
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787;  Schneck  v.  JeflFersonviUe,  152  Ind.  304,  212,  52  K  E.  21»; 
Tippecanoe  County  v.  Lucas,  93  U,  S.  108,  23  L.  e<L  822; 
La  Crosse  v.  La  Crosse  Gas  &  K  Co.  145  Wis-  408^  130  N.  W. 
530. 

We  think  it  inevitably  follows  that  where  a  municipality  has 
granted  a  franchise  to  a  utility,  the  contracting  parties  are  the 
state  and  the  utility;  and  they  may  at  any  time,  by  a  subse- 
quent agreement,  rescind  or  modify  the  eidsting  franchise,  or 
agree  to  its  cancelation  and  the  substitution  of  an  entirely  'dif- 
ferent one.  Sloan  v.  State,  8  Blackf .  361 ;  Wilcox  v.  McClellen, 
185  N.  Y.  9,  77  N.  E.  986;  Tippecanoe  County  v.  Lucas,  93  U. 
S.  108,  23  L.  ed.  822 ;  La  Crosse  v.  La  Crosse  Gas  &  E.  Co,  145 
Wis.  408,  130  N.  W,  530 ;  Gary  v.  Gary  Literurban,  etc.,  P.  S. 
C.  L  May  25,  1913. 

Lq  the  Wisconsin  case  it  was  said:  ^^hat  the  plaintiff 
[the  city]  did,  if  anything  of  a  contractual  nature,  since  it 
appertained  to  the  franchise  itself,  the  state  did.  What  the 
two  real  parties  to  the  transaction  mutually  did  obviously  tiiey 
could  mutually  undo." 

In  the  case  of  Tippecanoe  County  v.  Lucas,  93  U.  S.  108,  23 
L.  ed.  822,  the  Supreme  Court  of  the  United  States  said: 
^^unioipal  corporations  are  mere  instrumentalities  of  the  state 
for  the  convenient  administration  of  government;  and  their 
powers  may  be  qualified,  enlarged,  or  withdrawn  at  the  pleasure 
of  the  legislature."  In  this  case,  the  county  had  entered  into 
a  subscription  contract  with  a  railroad  company,  and  the  state 
by  subsequent  legislation  ^hanged  the  terms  of  the  contract  as 
to  the  county  by  directing  that  the  stock  contracted  for  be 
issued  directly  to  the  taxpayers.  The  county  objected  upon 
the  grounds  that  this  was  an  impairment  of  a  contractual  obli- 
gation. The  court  held  that,  while  the  county  made  the  contract, 
it  did  so  merely  as  the  agent  of  the  state,  and  therein  acquired 
no  rights  against  the  state  that  could  not  be  withdrawn. 

While  the  legislature  could  not  compel  a  utUity  to  surrender 
its  franchise,  it  nevertheless  has  the  right  to  authorize  it  to  do 
so,  and  accept  in  lieu  thereof  a  special  permit  or  franchise. 
The  legislature  of  this  state  has,  by  appropriate  enactment, 
provided  that  this  may  be  done.  Section  101  of  the  Utility 
Commission  Act  reads  as  follows:    "Any  public  utility  operat- 
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ing  imder  an  existing  lieense,  permit  or  franchise  shall,  upon 
filing  at  any  time  prior  to  the  expiration  of  sudi  license,  permit 
or  franchise,  and  prior  to  July  1,  1916,  with  the  clerk  of  the 
mimicipality  which  granted  such  franchise  and  with  the  Com- 
mission, a  written  declaration,  legally  executed,  that  it  sur< 
renders  such  license,  permit  or  franchise,  receive  by  operation 
of  law  in  lieu  thereof  an  indeterminate  permit  as  provided  in 
this  act;  and  such  public  utility  shall  hold  such  permit  under 
all  the  terms,  c^mditions  and  limitations  of  this  act.''  So  that, 
by  complying  with  the  conditions  of  said  section  quoted,  the 
utility  can  surrender  its  franchise,  receive  an  indeterminate  per- 
mit, and  thereafter  be  subject  in  all  things  to  the  laws  now  in 
force  regulating  public  utilities. 

The  act  granting  a  franchise  is  legislative  in  character,  and 
this  is  true  where  the  franchise  confers  property  rights  or  con- 
tractual obligations.  Des  Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa,  505,  34  Am.  Rep.  756;  Grand  Trunk  Western  R.  Co. 
V.  South  Bend,  174  Ind.  203,  36  L.R.A.(N.S.)  850,  89  N.  E. 
885,  91  N.  E.  809,  227  U.  S.  644,  57  L.  ed.  633,  44  L.E.A. 
(KS.)  405,  83  Sup.  Ct.  Rep.  303. 

It  is,  we  think,  apparent  that  said  §  101  does  not  impair 
the  validity  of  any  contractual  obligation,  but  simply  auldiorizes 
the  principal,  the  state  and  the  utility,  to  modify  their  original 
agreement  The  effect  to  be  given  to  the  provisions  of  §  7  of 
the  same  act  must  be  considered  in  this  connection.  The  fol- 
lowing is  its  language:  "Every  public  utility  is  required  to 
fumidi  reasonably  adequate  service  and  facilities.  The  charge 
made  by  any  public  utility  for  any  service  rendered  or  to  be 
rendered  either  directly  or  in  connection  therewith  shall  be 
reasonable  and  just,  ami  every  unjust  or  unreasonable  charge 
for  such  service  is  prohibited  and  declared  unlawful :  Provided, 
That  nothing  in  this  act  contained  shall  authorize  any  public 
utility  during  the  remainder  o£  the  term  of  any  grant  or  fran- 
chise under  which  it  may  be  acting  at  the  time  this  act  takes 
effect  to  charge  for  any  service  in  such  grant  or  franchise  con- 
tracted, exceeding  tbe  maximum  rate  or  rates  therefor,  if  any, 
that  may  be  fixed  in  such  grant  or  franchise." 

It  is  clear  that  §§  7  and  101  should  be  read  together  and  in 
the  light  of  the  whole  act.    It  was  not  the  intention  or  purpose 
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of  Ae  legislature  to  destroy  the  effect  of  §  101  by  the  proviso 
in  §  7,  and,  when  considered  together,  present  no  ccnflict  The 
proviso  in  §  7  is  applicable  to  all  utilities  whose  franchises 
prescribe  rates  during  the  period  such  franchises  are  in  effect^ 
or  until  a  surrender  thereof  is  made  by  the  utility;  that  is, 
during  the  life  of  the  franchise.  '^Words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and  usual  sense."  Eev.  Stat. 
1914,  §  240,  clause  1.  The  obvious  meaning  of  the  phrase, 
"during  the  remainder  of  the  term  of  any  grant  or  franchise," 
is  during  the  existence  of  such  grant  or  franchise,  or  until 
such  time  as  the  same  is  terminated  by  limitation  or  by  law. 
The  word  "term"  should  be  construed  to  mean  ^life"  or 
"existence." 

In  ocmstruing  a  statute,  where  the  words  are  susceptible  of 
two  different  meanings,  the  court  will  adopt  that  meaning 
which  will  not  lead  to  absurdity.  Jeffersonville  v.  Weens,  5 
Ind.  547 ;  Indianapolis  Union  E.  Co.  v.  Waddington,  169  Ind. 
448,  82  N.  E.  1030. 

In  statutory  construction  the  rule  is  that  the  whole  act  will 
be  considered,  the  object  to  be  accomplished,  the  intention  of 
the  legislature,  the  circumstances  surrounding  the  legislation^ 
and  the  evils  to  be  remedied.  Truelove  v.  Washington,  169 
Ind.  291,  82  N.  E.  530;  State  Tax  Comrs.  v.  HoUiday,  150 
Ind.  216,  42  L.R.A.  826,  49  N".  E.  14;  New  Albany  v.  Stier, 
34  111.  App.  616,  73  N.  E.  276. 

With  these  citations  and  our  interpretation,  we  are  of  the 
opinion  that  the  Oommission  has  ample  power  to  change  a 
franchise  rate,  where  facts  are  as  herein  stated* 

[2]  The  second  question,  or  the  question  set  out  in  pro- 
testants'  brief,  is  why  should  any  change  be  made  in  the  rates,  in 
opposition  to  the  protest  of  the  city  of  Muneie  and  its  inhabi- 
tants^ when  there  is  now  pending  before  this  Oommission  an 
application,  joint  in  character,  and  filed  before  the  Application 
in  the  instant  proceeding,  by  the  Muneie  Electric  li^t  Com- 
pany and  the  Indiana  General  Service  Company  to  purchase 
and  sell  all  the  property  of  the  Munoie  Electric  Li^t  Company. 

It  appears  to  us  that  this  is  an  unimportant  question^  for  the 
reason,  the  law  provides  that  each  and  every  publie  utility  in 
the  state  of  Indiana  is  entitled  to  sufficient  reveoiue  to  pay 
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operating  expenses  to  take  care  of  reasonable  depreciation,  and 
to  pay  a  fair  return  npon  the  property  investment  used  and 
useful  for  the  benefit  of  the  public.  We  therefore  assume  tihat 
the  ownership  can  have  nothing  to  do  with  the  determination  of 
what  is  a  just  and  reasonable  rate.  Further,  the  aforesaid 
application  not  having  been  heard  or  determined,  it  might  be 
denied. 

[3]  Begarding  the  changing  from  a  flat  to  a  meter  basis, 
protcfltants,  both  by  evidence  and  brief,  assert  and  with  some 
degree  of  justice,  that  the  present  time  is  inopporttme  for  mak- 
ing such  changes,  for  the  reason  that  the  price  of  all  materials 
necessary  to  make  the  required  changes  in  the  plumbing,  and 
the  installation  of  valves  and  other  company  requirements,  are 
hi^,  scarce,  and  not  easily  obtainable;  and  such  change  could 
not  be  made  until  the  heating  season  is  near  an  end.  The  appli- 
cant herein  testified  that  it  would  require  approximately  three 
months  to  change  all  flat-rate  users  to  the  meter  basis.  All 
men  know  that  fuel  of  all  kinds  is  scarce,  difficult  to  obtain  at 
any  price;  that  all  necessary  materials  to  make  the  changes 
in  the  plumbing  of  the  homes  and  places  of  business  required 
by  the  company  in  the  changing  conditions  are  likewise  scarce 
and  difficult  to  obtain  at  any  price ;  that  at  this  time  to  require 
the  users  of  the  service  to  make  said  changes,  and  not  to  give 
tliem  sufficient  time  to  fix  up  their  own  steam-heating  systems 
or  to  install  heating  systems  of  other  kinds,  would,  in  our  judg- 
ment, be  manifestly  unjust,  imfair,  and  unreasonable.  There- 
fore, imder  these  facts,  the  Commission  will  make  the  effective 
date  of  this  order  far  enough  in  the  future  so  that  all  users  of 
the  service  may  have  sufficient  time  to  make  the  changes  required 
or  to  install  their  own  heating  system. 

[4]  The  fourth  question  herein  presented  is.  Should  this 
company  be  permitted  to  discontinue  its  service  entirely,  or  to 
soil  its  product  exclusively  by  meter  measurement  ? 

The  Commission  has  no  desire  to  require  a  public  utility  to 
continue  a  public  service. either  at  a  loss  in  its  operation,  or  at 
a  risk  of  the  permanent  loss  of  its  property  engaged  in  the 
public  service.  Nothing  disclosed  in  the  evidence  warrants 
the  suggestion  even,  that  there  is  any  inuninent  danger  of  prop* 
erty  loss  to  Ae  present  owners  by  the  continued  operation  of 
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the  iMToperty.  This  Commission  will  not  willingly  permit  the 
abandonment  of  a  public  service  until  the  owners  thereof  have 
exhausted  every  reasonable  effort  at  their  command  for  the 
successful  operation  of  same.  In  other  words,  the  utility  Aould 
apply  to  this  Commission  for  sufficient  revenue  to  meet  all 
statutory  requirements,  before  seeking  authority  to  discontinue 
such  public  service. 

[6]  It  may  be  noted  from  the  record  that  the  steam-heating 
system  in  the  city  of  Muncie  is  operated  in  conjunction  with 
the  electric  light  plant,  thereby  allowing  of  the  utilization  of 
the  exhaust  steam.  This  and  live  steam  is  carried  through 
insulated  underground  pipes  into  the  consumers'  premises  and 
condensed  in  the  radiators.  The  measure  of  the  cost  of  service 
has  been  made  in  the  past  in  two  ways:  First,  on  the  amount 
of  radiation  actually  installed  on,  the  consumers'  premises; 
second,  on  the  amount  of  steam  condensed  on  the  consumer's 
premises  as  measured  through  meters  by  the  water  of  conden- 
sation. The  first  is  what  is  known  as  the  flat-rate  charge;  and 
the  second,  the  measured  meter  rate.  One  of  the  objects  sought 
in  the  petition  is  the  elimination  of  the  flat-rate  charge  from 
the  schedule  of  rates,  and  for  authority  to  place  all  consumers 
on  the  measured  meter  basis.  There  are  346  consumers  of  the 
steam-heating  service,  and  of  which  number  63  receive  the 
service  by  meter  and  the  remainder  upon  a  flat-rate  basis. 

It  must  be  manifestly  clear  to  all  that,  under  the  meter  rate, 
any  reduction  of  steam  consumption  effected  by  the  consumer 
must  be  reflected  in  the  charge  imposed  for  service.  Under  the 
flat  rate  this  would  be  impossible,  for  the  reason  that  the  charge 
is  not  based  on  actual  consumption.  The  flat-rate  charges,  as 
was  fully  shown  in  the  instant  case,  leads  to  .the  excessive  use 
and  wanton  waste  of  steam,  as  there  is  neither  an  incentive  for 
economy  nor  a  penalty  for  waste.  From  the  foregoing  state- 
ment, is  it  not  perfectly  evident  that  of  the  two  bases  of  charg- 
ing for  the  service,  the  meter  basis  is  the  more  just  and  fair 
for  both  the  consumer  and  the  utility. 

The  fifth  question  here  presented  for  determination  by  the 

Commission,  Are  the  revenues  received  by  this  company  in  its 

steam-heating  department  sufficient  to  yield  it  a  fair  and  reascm- 

able  return  upon  the  value  of  its  property  as  used  and  useful 
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for  liie  benefit  of  the  public,  over  and  above  operating  expense, 
including  taxes,  and  a  sufiicient  amount  to  cover  the  item  of 
depreciation  i 

While  no  r^ular  valuation  of  petitioner's  steam-heating  prop* 
erty  has  been  made  by  the  Commission,  it  is  somewhat  lai^ 
and  the  complications  intricate  and  perplexing.  Here  we  have 
one  of  the  largest  electric  light  properties  of  the  state,  furnish- 
ing electrical  energy  not  only  to  the  city  of  Muncie,  but  other 
towns  and  in  territory  adjacent  thereto,  and  having  an  operating 
revenue  of  approximately  $600,000  per  annum.  The  Commis- 
sion's staff  has  recently  made  a  hurried  inventory  of  all  of 
petitioner's  property  for  the  purpose  of  a  case  coming  on  to  be 
heard  wherein  the  purchase  and  sale  of  this  entire  property 
is  involved.  This  inventory  shows  the  value  of  the  property 
to  be  approximately  $375,000,  and  which  amount  will  be  con- 
sidered as  a  fair  valuation  of  the  steam-heating  property  of 
this  company  for  the  consideration  of  this  case.  The  electric 
and  steam  properties  are  operated  as  one  property,  and  no 
separation  of  operating  costs  have  been  ascertained,  or  kept. 
We  can  with  reasonable  certainty  arrive  at  the  gross  revenue, 
but  the  failure  of  this  company  to  distribute  operating  costs  on 
a  scientific  basis  makes  the  distribution  but  an  approximation. 
Precise  accuracy  cannot  be  determined  from  existing  facts. 

The  audit  made  of  the  books  and  records  of  said  company 
by  the  Commission's  auditors  shows  the  operating  expense  for 
tlie  heating  seasons  of  1915  and  1916  and  1916-1917,  and  the 
estimated  expense  for  the  heating  season  of  1917  and  1918,  to  be 
respectively,  $27,364.57  and  $25,937.08  and  $94,389.25.  Here 
we  have  an  aggravating  situation,  and  it  is  manifestly  dear  that 
this  company  has  failed  to  distribute  operating  cost  on  a  scientific 
basis,  or  this  discrepancy  would  not  appear. 

The  evidence  show%  that  during  the  last  past  heating  season 
Applicant  herein  generated  288,772,650  pounds  of  steam, 
measured  at  the  point  where  the  steam  enters  the  distribution 
system.  The  average  consumption  by  metered  xx>n8umer8  was 
552.51  pounds  and  by  flat-rate  consumers  1,550  pounds.  Of 
the  total  amount  of  steam  generated  and  put  into  the  distribution 
system  approximately  two  thirds  was  exhaust  steam.  Then 
necessarily  one  third  of  this  amount,  or  96,257,550  pounds, 
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would  represent  the  live  steam  generated  from  coal  consumed  for 
no  oth^  purpose.  It  further  appears  that  1  pound  of  coal  will^ 
under  ordinary  circumstances,  generate  6  pounds  of  steam.  It 
would  therefore  require  16,042,&25  pounds,  or  8,021  tons,  of 
coal  to  generate  the  live  steam  consumed  during  the  last  past 
heating  season.  The  estimated  average  cost  per  ton  of  coal  de- 
livered at  or  near  the  poijit  of  consumption  being  $3,  then  the 
cost  of  fuel  consumed  in  the  generation  of  live  steam  was  ap- 
proximately $24,063.  The  records  show  the  direct  expense 
connected  with  the  furnishing  of  steam  by  this  plant  is  $8,124.67, 
and  the  indirect  general  expense,  figured  on  a  revenue  basis,  is 
$5,336.20,  which  items,  if  added  to  the  cost  of  fuel,  would  make 
the  annual  operating  expense  of  this  heating  plant,  as  now 
operated,  $37,523.87,  and  which  amount  does  not  include  any 
allowance  for  the  by-product  of  waste  steam. 

We  believe  it  reasonably  fair  to  assume  that,  if  all  of  this 
company's  consumers  of  steam  heat  were  placed  on  a  metered 
basis,  the  average  consumption  would  not  vary  widely  from  the 
average  herein  shown.  And  under  such  an  arrangement  the 
amount  of  steam  heretofore  generated  could  be  reduced  to  such 
extent  that  it  would  result  in  the  saving  of  the  $24,063  expended 
for  coal  consumed  for  heating  purposes,  for  the  reason  that  of 
the  288,772,650  pounds  of  steam  turned  into  the  distribution 
system  last  season,  two  thirds  or  192,515,100  pounds  was  exhaust 
steam ;  and  as  the  company's  entire  requirements  under  the  meter 
system  would  be  less  than  150,000,000  pounds,  based  on  the 
average  metered  consumption  for  last  season  as  shown,  there 
would  be  sufficient  exhaust  steam  for  all  beating  purposes,  and 
the  operating  expenses  would  be  relieved  of  its  greatest  burden. 

We  are  of  the  opinion  that  this  company  should  be  permitted 
to  meter  all  the  flat-rate  services,  thereby  removing  discrimina- 
tions, reducing  operating  expenses,  by  saving  the  sum  of  $24,- 
063  expended  for  coal,  and  permitting  the  company  to  supply  its 
exhaust  steam ;  which  under  the  metered  service  will  be  sufficient 
for  all  beating  requirements.  However,  this  company  should 
not  be  permitted  to  install  meters  until  the  end  of  the  present 
heating  season,  for  the  reasons  shown  in  the  evidence;  viz,  length 
of  time  required  to  change  services  in  order  to  install  meters, 
the  difficulty  obtaining  at  the  present  time  in  acquiring  materials 
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to  mi&6  die  necessary  changes,  and  in  order  to  give  all  users  of 
the  service  opportunity  to  provide  other  means  of  furnishing 
heat 

Any  rate  herein  anthorized  can  be  but  an  approximation,  for 
Ae  reason  that  no  separation  of  operating  costs  has  been  kept 
by  this  company,  and  any  distribution  now  made  would  be,  as 
aforesaid,  an  approximation. 

Section  29  of  our  statute  requires  utilities  to  report  the  unit 
cost  of  producing  the  service.  The  purpose  in  this  is  twofold : 
1.  When  followed  but  a  short  time  it  will  demoonstrate  the 
economy  that  utilities  may  employ.  2.  The  public  has  an  abso- 
hte  right  to  know  the  actual  cost  of  producing  the  service  pro- 
duced by  the  Muncie  Electric  Light  Company  in  its  steam-heat- 
ing unit. 

This  is  the  only  means  by  which  a  just  and  equitable  rate,  one 
that  is  fair  both  to  the  utility  and  the  public,  can  be  ascertained. 
So  long  as  the  actual  cost  of  production  can  be  shrouded  in 
mystery,  there  is  no  method  by  which  a  just  rate  can  be  do- 
termined.  However,  placing  all  consumers  on  a  metered  basis, 
and  using  exhaust  steam  only,  would  present  the  question:  Is 
there  a  just,  reasonable,  or  equitable  ground  upon  which  this 
Commission  could,  in  fairness,  require  this  or  any  other  public 
utility  corporation  to  furnish  its  exhaust  steam  through  a  dis- 
tribution system  costing  thousands  of  dollars,  free  of  charge? 
A  requirement  of  that  kind,  in  our  judgment,  would  be  mani- 
festly unjust  and  unreasonable,  and  would  necessarily  fall  from 
the  weight  of  its  unreasonableness. 

The  Commission,  however,  cannot  shut  its  eyes  to  prevailing 
conditions,  or  ignore  the  fact  that  there  have  been  large  increases 
in  operating  costs  of  public  utilities  in  general. 

We  are  living  in  abnormal  times,  and  under  conditions  almost, 
if  not  entirely,  without  precedent.  Not  only  prices,  but  values 
measured  by  the  martet  rules,  are  subject  to  violent  fluctuations. 
Many  public  utility  corporations  are  knocking  at  the  doors  of 
Commissions  and  regulatory  bodies  for  authority  to  increase 
rates.  This  company's  patrons  under  existing  c<mditions  are 
vitally  interested  in  receiving  Ae  service,  and  in  it  adequacy 
and  suflBcienoy,  and  of  course  in  the  rates«  Stability  of  rates^ 
adequate  and  sulGcient  service  ate  tilings  to  be  desiii^ed. 
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No  rate  schedule  for  any  public  service  could  be  fixed  under 
existing  conditions  with  tlie  same  d^ree  of  accuracy  as  if  based 
upon  known  and  established  facts,  as  in  more  normal  times. 
.  In  view  of  what  we  have  hereinbefore  said  of  the  conditions 
now  prevailing  in  tiie  operation  of  public  utility  property,  we 
are  of  the  opinion  that  this  company  should  be  granted  temporary 
relief  by  an  increase  in  rates  to  its  flat-rate  consumers  for  this 
season  only.  That  at  the  end  of  the  present  heating  season  this 
company  be  permitted  to  meter  all  services. 

It  is  clearly  apparent  from  our  investigations  in  this  case 
that  the  flat-rate  consumers  of  this  service  are  not  bearing  their 
just  burden  of  the  expense  incident  to  the  operation  and  main- 
tenance of  this  property;  that  if  all  flat-rate  coxisumers  of  the 
service  are  increased  to  35  cents  per  square  foot  of  radiation 
installed,  the  aforesaid  burden  will  be  more  evenly  distributed, 
for  the  reason  that  a  meter  rate  of  40  cents  per  thousand  pounds 
of  water  condensation  is  approximately  equal  to  a  flat  rate  of 
35  cents  per  square  foot  of  radiation.  It  must  be  manifestly 
clear  to  all  that  this  company  operating  under  present  conditions, 
with  an  expense  of  $24,068  for  coal  consumed  for  no  other 
purpose,  with  a  direct  and  indirect  expense  of  $13,460.87, 
which  last-named  amount  is  clearly  inadequate  and  insufficient, 
and  makes  a  total  operating  expense  of  $37,523.87,  which 
does  not  include  any  allowance  for  exhaust  steam,  and  with  a 
total  average  annual  operating  revenue  of  $44,123.84,  leaving 
a  net  operating  revenue  of  $6,599.97,  with  which  to  pay  a  fair 
return  upon  the  property  investment  of  approximately  $375,000, 
has  an  inadequate  and  insuffici^it  revenue. 

In  view  of  the  difficulties  encountered  in  ascertaining  what 
would  be  a  just  and  reasonable  operating  expense  for  this  com- 
pany, and  from  a  study  made  of  the  meter  rates,  we  are  of  the 
opinion  that  this  company  should  be  pa*mitted  to  establish  and 
put  into  effect  the  following  schedule  of  rates  for  the  season  of 
1918  and  1919,  effective  October  1,  1918,  and  which  shall  be 
the  legal  publi^ed  rates  of  said  company  for  said  season,  and 
thereafter,  unless  modified  or  changed  by  this  Commission  on 
showing  made  by  said  company  at  the  end  of  the  heating  season 
of  1918-1919  that  said  rate  is  inadequate  and  insufficient  to 
pay  reasonable  operating  and  maintenance  expenses,  deprecia- 
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tkm,  and  a  fair  return  upon  the  property  investmeat,  or  on 
abowing  made  by  protestant  that  said  rates  are  unjust  and 
unreasonable. 

Meter  Rate, 
Yearly  Contract — ^Monthly  Rate  for  Heating  Season  from  October  let  to 

May  1st. 
For  first  25,000  pounds  of  condensation  used  in  any  month,  45^  per  M  pounds 
For  next  75,000  pounds  of  condensation  used  in  any  month,  404  per  M  pounds 
All  over  100,000  pounds  of  condensation  used  in  any  month,  35^  per  M  pounds 

It  is,  therefore,  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Muncie  Electric  Light  Company  shall  on  or 
before  the  20th  day  of  November,  1917,  effective,  December 
1,  1917,  file  a  schedule  of  rates  for  flat-rate  consumers,  as  fol- 
lows: 35  cents  per  square  foot  of  radiation  installed.  The 
meter  rates  are  to  remain  the  same  during  the  present  heating 
season  as  now  existing. 

It  is  further  ordered  by  said  Commission  that  said  Muncie 
Electric  Light  Company  shall  also  file  a  schedule  of  rates  for 
metered  consumers,  to  be  effective  as  of  October  1,  1918,  as 
follows : 

Meter  Rates, 
Yearly  Contract — ^Monthly  Rate  for  Heating  Season  from  October  1  to  May  1. 
First  25,000  pounds  of  condensation  used  in  any  month,  45^  per  M  pounds 
Next  75,000  pounds  of  condensation  used  in  any  month,  40^  per  M  pounds 
An  over  100,000  pounds  of  condensation  used  in  any  month,  35^  per  M  pounds 


INDIANA  PUBIilO  SBBVICB  COMBHSSION. 

G.  L.  GNAGY  ELECTBIC  COMPANY 

INDIANA  UTILITIES  COMPANY. 

IKo.  2,678.] 

Commission  —  Jurisdiction  —  Require  one  utility  to  furnish  service 
to  another. 

The  Indiana  Commission  is  without  jnrisdicti<m  to  compel  a 
utility  to  sell  electric  current  to  another  utility  to  be  used  in  a  town 
which  the  latter  serves  exclusively. 

[December  21,  1917.] 
P.U.R.191SB.  U 
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Petition  by  G.  L.  Gnagy  Electric  Company  for  order  requir- 
ing the  Indiana  Utilities  Company  to  fumiah  electric  service  to 
petitioner  at  Hamilton ;  petition  dismissed  for  want  of  jurisdic- 
tion. 

By  the  Commission:  Petitioner  in  its  petition  alleges  that 
respondent  refuses  to  sell  it  electric  current,  and  asks  this  Com- 
mission to  issT^e  an  order  requiring  respondent  to  furnish  electric 
service  to  petitioner  for  lighting  and  power  purposes  in  the  town 
of  Hamilton,  Steuben  county,  Indiana,  and  to  fix  a  price  which 
shall  be  charged  for  the  same. 

Respondent  in  its  answer  alleges  that  it  is  a  public  utility,  and 
is  supplying  electric  current  to  the  city  of  Angola,  and  is  operat- 
ing the  waterworks  at  said  city ;  that  it  is  furnishing"  electric  cur- 
rent to  the  town  of  Waterloo,  and  is  operating  the  waterworks  at 
said  town;  that  it  is  selling  electric  current  to  the  towns  of 
Pleasant  Lake,  Ashley,  and  Hudson,  Indiana,  and  is  furnishing 
electric  current  for  other  service ;  that  it  operates  an  electric  rail- 
way for  a  portion  of  the  year  between  Angola  and  James  Lake. 
The  answer  further  alleges  that  respondent  cannot  furnish  elec- 
tricity to  petitioner  because  of  lack  of  capacity  in  producing 
electric  current  by  its  plant.  The  answer  further  alleges  that  it 
secured  authority  of  the  Commission  in  1914  to  issue  and  sell 
bonds  to  the  amount  of  $19,000  to  provide  additional  facilities 
for  its  plant,  but  that  it  has  been  able  to  sell  only  $9,300  of  such 
bonds ;  that  respondent's  plant  is  approximately  6  miles  from  the 
town  of  Hamilton. 

Said  answer  further  alleges  thattiie  CbimniaBioii  has  no  author- 
ity to  compel  one  public  utility  to  sell  electric  current  to  another 
public  utility  to  be  used  in  a  town  where  the  latter  utility  serves 
the  people  of  said  town  exclusively. 

This  cause  was  heard  at  the  courthouse  in  the  city  of  Angola 
on  the  21st  day  of  June,  1917.    .The  parties  appeared  by  counsel. 

The  petitioner,  operates  a  small  electric  light  plant  at  Hamil- 
ton, Indiana.  This  plant  is  operated  by  water  power  procured 
from  ft  lake  near  said  town.  The  winter  procured  from  this  lake 
is  not  sufficient  to  operate  this  plant  twenty-four  hours  daily,  but 
is  sufficient  to  operate  the  same  at  night  for  lighting  purposes. 

At  the  hearing  of  another  case  before  the  present  proceeding 
P.U.R.1019B. 
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was  begun,  the  superintendent  of  respondent  stated  that  it  could 
furnish  electric  current  to  petitioner. 

The  only  authority  cited  by  counsel  of  either  party,  in  this  case 
on  the  question  of  the  power  of  the  Commission  to  require  one 
public  utility  to  furnish  its  product  to  another  public  utility,  in 
a  community  in  which  the  former  company  does  not  operate,  is 
contained  in  certified  copies  of  two  telegrams  in  a  somewhat  simi- 
lar case  in  which  jurisdiction  was  denied  by  the  Wisconsin  Kail- 
road  Commission.    These  telegrams  are  as  follows : 

May  1,  1917. 
Wisconsin  Railway  Commission, 

Madison,  Wisconsin. 
Wisconsin  Minnesota  Light  Power  line  passes  7  miles  east  of 
Pepin  if  our  utilities  built  to  their  line  and  they  had  ample  power 
to  spare  could  they  refuse  to  connect  with  us  after  proper  guar- 
anty of  load  and  payment  what  rates  would  govern  answer  our 
expense. 

Pepin  Electric  Company. 

•    Madison,  Wis.,  May  2,  1917. 
Pepin  Electric  Company, 

Pepin,  Wis. 
You  could  not  force  company  to  sell  you  current  by  building  a 
line  to  their  transmission  system.     They  would  probably  gladly 
sell  you,  however.    Caimot  give  you  infoi^nation  as  to  rates  with-* 
out  more  data. 

Railroad  Commission  of  Wisconsin, 

Harold  L.  Geisse,  Sec. 

The  evidence  showed  that  respondent  cannot  reasonably  furnish 
the  service  required- 

The  Commission,  after  due  consideration,  is  of  the  opinion  that 
it  has  no  authority  to  compel  respondent  to  furnish  electric  cur- 
rent to  petitioner,  and  the  cause  should  be  dismissed. 

It  is  therefore  ordered  that  the  above-entitled  cause  be  and  the 
same  is  herdby  dismissed  for  want  of  jurisdiction. 
P.U.K.1918B. 
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MASSACHUS£TTS  PUBLIC  SERVICE  COMMISSION. 

RE  HOLYOKE  STBEET  RAILWAY  COMPANY. 

[P.  S.  C.  1775.1 

Depreciation  —  Street  railway  —  Method  of  fixing. 

1.  A  general  method  of  making  provision  for  depreciation  for  a 
street  railway  utility,  by  determining  the  annual  amount  required  on 
the  basis  of  the  estimated  tires  of  the  variom  classes  of  depreciable 
property,  is  sound. 

Depreciation  —  Street  railway  —  Past  accr%ted. 

2.  A  street  car  company,  to  be  placed  in  first-class  modem  operat- 
ing condition,  should  provide  for  past  uncared-for  depreciation,  in  addi- 
tion to  that  currently  accruing. 

Valuation  —  Street  railway  —  Deduction  for  past  depredation. 

3.  In  fixing  the  value  of  the  property  of  a  street  railway  company 
for  rate-making  purposes,  only  such  deduction  should  be  made  for  past 
uncared-for  depreciation  as  would  have  accrued  if  unwarranted  divi- 
dends in  excess  of  the  "investment  rate  on  money''  had  not  been  paid. 

Betum  —  Street  railtoay  —  Excess  —  Burden  of  depreciation. 

4.  A  regular  dividend  return  of  more  than  6  per  cent  on  street 
railway  stodc  was  considered  as  being  in  excess  of  the  "investment 
rate  on  money"  by  the  Massachusetts  Commission,  in  determining  how 
the  burden  of  the  utility's  failure  to  make  proper  allowance  for  depre- 
ciation should  be  borne. 

Betum  —  Street  railway  —  War  —  Amount, 

5.  Under  the  abnormal  conditions  caused  by  a  state  of  war,  the 
stockholders  of  a  street  railway  utility  ought  not  to  expect  a  dividend 
rate  higher  at  the  maximum  than  6  per  cent. 

Betum  —  Street  railway  —  War  —  Elements  to  he  considered. 

6.  In  determining  what  action  is  just  and  reasonable  in  fixing 
rates  for  a  street  railway  company,  consideration  should  be  given  the 
fact  that  the  burden  of  high  prices  caused  by  war  should  be  borne  by 
the  utility  as  well  as  the  public,  and  its  returns  limited  accordingly, 
the  abnormal  temporary  condition  making  it  imwise  to  provide  for 
depreciation  even  on  a  theoretically  sound  basis,  but  in  excess  of  the 
average  allowance  and  the  ability  of  the  system  to  furnish  service  of  a 
fair  quality,  without  any  extensive  process  of  rehalnlitation. 

Betum  —  Street  railumy  —  Antount. 

7.  A  street  railway  company  was  held  entitled  to  an  increase  in 
its  rates  to  produce  about  $110,000  additional  annual  revenue,  allowing 
a  return  of  substantially  less  than  6  per  cent  on  the  investment,  where 
the  total  additional  increased  expense  and  current  depreciation  was 
estimated  to  be  between  $85,000  and  $125,000  per  year. 

Betum  —  Street  raUungy  —  Determination  of  method  of  increasing 
revenue. 

8.  In  reaching  a  decision  as  to  the  plan  to  be  established  in  increas- 
ing the  revenue  of  a  street  railway  company,  a  Commission  should  be 
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ginded,  not  by  expressions  of  preference  on  the  part  of  the  utility  or 
the  communitieB  served,  but  by  its  best  judgment  as  to  the  plan  which 
will  produce  the  best  results  for  all  concerned. 

Bates  —  Street  railway  —  Equity  of  zone  system, 

0.  In  comparison  with  a  straight  increase  to  a  C-cent  fare  on  all 
the  lines  of  a  street  railway  company,  there  is  equity  in  preserving  a  5- 
cent  unit  withhi  congested  districts  by  means  of  a  graduated  zone  sys- 
tem of  charging  fares;  since  it  is  these  districts  which  give  strength 
to  the  utility. 

Rates  —  Street  railway  —  Zone  system  —  Social  u>elfare. 

10.  The  net  result  of  the  introduction  of  a  "zone  system"  on  a  street 
railway,  so  far  as  the  cost  of  maintaining  a  suburban  home  is  con- 
cerned, is  much  the  same  as  if  a  lower  fare  is  charged,  as  the  increase 
of  real  estate  values  under  the  lower  fare  will  offset  its  advantage  to 
the  rate  payer  over  the  higher  fare  of  the  zone  system. 

Bates  —  Street  railway  —  Zone  system.  —  Adaptahility, 

11.  The  Massachusetts  Public  Service  Commission  found  that  a 
"zone  system"  of  charging  which  permits  a  street  railway  utility  to 
increase  fares  without  raising  the  5-cent  rate  on  the  central  district  was 
well  fitted  to  the  situation  of  a  community  in  which  more  than  60  per 
cent  of  the  population  is  included  within  the  5-cent  zone,  and  should  be 
given  a  fair  trial  as  a  means  of  increasing  revenue. 

[December  81,  1917.] 

Petition  by  the  Holyoke  Street  Railway  Company  for  au- 
thority to  increase  its  rates  of  fare;  granted,  and  plan  of  zone 
system  of  charges  indicated  by  the  Commission  as  a  basis  for  a 
schedule  to  be  filed  by  the  petitioner. 

Appearances:  William  H.  Brooks  for  Holyoke  Street  Rail- 
way Company ;  Frank  J.  O'Xeil  for  city  of  Holyoke ;  Archie  J. 
Osborne,  Edward  J.  Meacham,  and  William  D.  Judd  for  Hol- 
yoke Chamber  of  Commerce;  John  Jennings  and  Michael  B. 
Houlihan  for  city  of  Chicopee;  Frank  Hudson  and  William  S. 
Rathburn  for  Fairview  District  of  Chicopee;  Edward  S.  Alden 
and  Representative  John  Cronin  for  Central  Labor  Union  of 
Holyoke ;  George  F.  Kelly  for  town  of  South  Hadley ;  George  F. 
Hobart  for  town  of  Amherst. 

By  the  Commission:  The  petitioner,  the  Holyoke  Street 
Railway  Company,  represents  "that  the  prevailing  conditions  are 
such  that  either  compensation  for  the  transportation  of  passen- 
gers shall  be  increased,  or  that  the  present  distances  for  such 
transportation  shall  be  decreased,  or  that  both  increase  and  de- 
crease shall  be  made,'^  and  requests  the  Conmiission  to  "author- 
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ize  such  increase  in  compensation  or  such  decrease  in  distances^ 
or  both,"  as  it  may  deem  proper.  No  new  schedule  of  rates  has^ 
been  filed,  but  certain  alternative  methods  of  increasing  passen- 
ger receipts  have  been  suggested,  and  the  Commissioti  is  asked, 
if  it  should  find  that  the  company  is  fairly  entitled  to  more 
revenue,  to  determine  the  particular  method  by  which  it  shall  be 
obtained.  This  procedure  is  not  usual,  but  is  feasible  under  the 
statute,  as  was  explained  in  the  Concord,  Maynard,  &  Hudson 
Case,  decided  May  25,  1917. 

The  methods  of  increasing  revenues  which  have  been  sug- 
gested by  the  company  are  hereinafter  considered.  For  the  pres- 
ent it  is  sufficient  to  say  that  the  gain  in  income  anticipated  is 
in  the  neighborhood  of  $150,000:  The  lowest  estimate  presented 
was  about  $132,000.  The  total  passenger  revenue  for  the  year 
ended  June  30,  1917,  was  $692,995.56. 

The  Holyoke  Street  Railway  Company  now  operates  about 
58  miles  of  line  and  about  72  miles  of  track.  All  that  it  oper- 
ates it  owns,  with  the  exception  of  about  a  mile  of  track  leased 
from  the  Mount  Tom  Railroad  Company  and  nmning  from  the 
base  of  Mount  Tom,  in  the  city  of  Holyoke,  to  a  pleasure  resort 
at  the  top.  The  city  hall  in  Holyoke  is  the  operating  center,  and 
the  lines  in  general  radiate  from  this  point.  One  extends  to- 
wards Springfield,  connecting  with  a  line  of  the  Springfield 
Street  Railway  Company ;  another  towards  Northampton,  con- 
necting with  a  line  of  the  Northampton  Street  Railway  Com- 
pany ;  a  third,  to  the  town  of  Westfield ;  three  cross  tJie  Connecti- 
cut river  to  Chicopee;  and  one  crosses  to  South  Hadley  and 
thence  through  a  notch  in  the  Holyoke  range  to  Amherst,  Pel- 
ham,  and  Sunderland.  The  following  table  shows  the  population 
of  the  territory  served  at  successive  periods: 


Cities  and  Towns. 

3800.        1        1000. 

1010. 

1015. 

Amherst    <•• 

4,512                5.(»a 

14,050             10,167 

765                  761 

35,637              45.712 

54i« 

25,401 

761 

57,730 

467 

4,804 

1,047 

£^558 

Chicopee    

30,138 

Granhy     

828 

Holyoke 

Q0,816 

Pelham    

South  Hadley 

Sunderland    

486 
4,261 

663 

462 
4,526 

771 

4m 

6,17ft 
1,278 

Total    

60,374|            76,427 

05,412 

104,296 
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Between  Springfield,  Holyoke,  and  Northampton  the  street  rail- 
way line  is  in  competition  with  the  Boston  &  Maine  Eailroad, 
upon  which  fares  at  lower  than  the  normal  rate  are  charged 
because  of  the  competition. 

The  Holyoke  Street  Eailway  Company  was  organized  as  a 
small  horse-car  line  in  1884.  All  of  its  stock  and  bonds  have 
been  issued  under  the  supervision  of  the  Board  of  Kailroad  Com- 
missioners or  this  Commission,  with  the  exception  of  the  original 
issue  of  $50,000  stock.  The  integrity  of  this  issue  was  estab- 
lished by  subsequent  appraisals*  Much  of  the  stock  has  been 
issued  at  a  premium,  these  varying  from  $15  to  $50  per  share 
and  aggregating  $276,160,  so  that  the  average  price  paid  per 
share  of  stock  has  been  $120.50.  The  permanent  investment 
per  mile  of  main  track  on  June  80,  1916,  was  $44,914,  a  rela- 
tively low  figure  for  a  city  system,  comparing  with  $45,007  for 
the  Springfield  Street  Railway  Company,  $53,198  for  the 
Worcester  Consolidated  Street  Railway  Company,  and  $53,525 
for  the  Bay  State  Street  Railway  Company.  All  of  these  compa- 
nies, especially  the  Bay  State,  have  a  larger  proportion  of  country 
lines.  Appraisals  made  for  the  Board  of  Railroad  Commis- 
sioners some  fifteen  years  ago  indicate  that  the  company,  in  its 
early  history,  probably  charged  the  cost  of  certain  additions  and 
improvements  to  operating  expense. 

The  line  from  South  Hadley  to  Amherst,  Pelham,  and  Sun- 
derland was  originally  owned  by  two  separate  companies, — the 
Amherst  &  Sunderland  Street  Railway  Company,  which  began 
operation* in  1897,  and  the  Hampshire  Street  Railway  Com- 
pany, which  began  operation  in  1902.  The  Hampshire  was 
leased  by  the  Holyoke  company  in  1905  at  a  rental  of  5  per 
cent  upon  stock,  although  no  dividends  had  been  paid  prior  to 
that  time.  It  was  consolidated  with  the  Holyoke  company  on  a 
share  for  share  basis  on  June  30,  1907;  its  outstanding  stock 
amounting  to  $60,000.  Shortly  afterward,  on  July  31,  1907, 
the  Amherst  &  Sunderland,  with  $120,000  stock  outstanding, 
was  consolidated  on  a  similar  basis.  In  the  eleven  years  of  its 
operation  it  had  paid  small  dividends  in  but  four  years,  and  had 
accumulated,  at  the  date  of  consolidation,  a  deficit  of  $25,176.98. 
The  stock  of  the  Amherst  &  Sunderland  was  purchased  in  the 
interests  of  the  Holyoke  company  prior  to  consolidation  at  a 
P.U.R.191SB. 
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price  of  $60  per  share,  and  the  Hampshire  stock  at  $125  per 
share;  the  Holyoke  stockholders  being  permitted  to  subscribe 
pro  rata.  The  net  result,  after  the  consolidation  had  been  ef- 
fected, was  to  give  the  stockholders  $180,000  of  Holyoke  stock 
at  a  discount  of  $33,000. 

The  present  unit  of  fare  is  5  cents,  except  on  the  Amherst  & 
Sunderland  division,  where  it  is  6  cents.  No  workingmen's  or 
other  reduced  rate  tickets  are  sold,  except  the  half-fare  tickets 
for  school  children.  Few  changes  in  fares  have  been  made  since 
the  beginning  of  electric  operation.  The  ride  for  a  single  fare 
was  considerably  extended  on  certain  lines,  about  seventeen 
years  ago,  by  granting  transfers  at  city  hall,  and  the  unit  of  fare 
was  increased  on  the  Amherst  &  Sunderland  line  in  1908  from  6 
cents  to  6  cents;  this  being  the  only  instance  where  fares  haye 
been  increased.  The  distance  which  may  be  traveled  for  5  cents 
is  comparatively  long  in  certain  cases,  as  the  following  table  will 
illustrate : 

Fairview  to  Weatfield  line   10.06  miles 

Highlands  to  Westfleld  line 9.60  " 

Willimansett  to  Westfleld  line    8.90  " 

North  Pleasant  street  to  Westfleld  line 8.38  * 

Fairview  to  Chicopee  street    8.36  ** 

Fairview  to  Chicopee  Falls   7.96  ** 

Mt.  Tom  Junction  to  Boston  and  Maine  Depot 7.02  ** 

Highlands    to    Chicopee    street    7.80  ** 

Mt.  Tom  Junction  to  City  Hall  7.47  ** 

Blmwood  to  Westfleld  line  7.45  « 

Oakdale  to  Chicopee  street   7.42  ** 

Highlands  to  South  Hadley  Falls  7.26  *• 

Possible  rides  of  more  than  6  miles  are  frequent.  It  must  not  be 
understood  that  the  average  rider  travels  these  disfances,  but 
they  afford  an  indication  of  the  facilities  available  under  exist- 
ing rates. 

Until  very  recently  the  road  has  been  one  of  the  best  paying 
properties  in  Massachusetts.  From  1892  to  1915,  it  paid  regu- 
lar dividends  of  8  per  cent.  In  the  year  ended  June  30,  1916, 
it  paid  6  per  cent,  and  in  the  succeeding  year,  4|  per  cent.  Ac- 
cording to  the  returns,  all  these  dividends  were  earned  except 
those  paid  in  1903,  1904,  1912,  1914,  and  1915,  in  which  years 
it  was  necessary  to  draw  slightly  upon  surplus.  Since  much  of 
the  stock  has  been  issued  at  a  premium,  the  actual  return  to 
stockholders  on  cash  paid  in  has  been  less  than  the  rate  of  divi- 
dend.    Premiums  have  been  partly  offset  by  the  virtual  dis- 
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oonnt  of  $18.33  per  share  on  the  stock  issued  in  exchange  for 
the  Amherst  &  Sunderland  and  Hampshire  shares ;  but,  allow-* 
ing  for  this  discount,  the  return  upon  cash  paid  in  has  been  as 
follows  in  the  past  ten  years : 

Tmt.  Per  Cent 

1908  6-.44 

1909  6.73 

1910  (9  moe.)  3.36 

1911  6.73 

1912  6.73 

1913  6.73 

1914  6.75 

1915  6.77 

1916  5.06 

1917  3.81 

Average 6.07 

Taking  the  total  investment  represented  by  stock,  premiums  on 
stock  (allowii^  for  the  discount  above  mentioned),  bonds  and 
notes  payable,  and  the  total  net  income  available  for  the  pay- 
ment of  interest  and  dividends  each  year,  the  per  cent  earned 
has  been  as  follows: 


Year. 

1908    

1909    

1910  (9  mot.)    .. 

1911    

1912    

1913    

3914    

1915    

1916    

1917    


Investment. 


$1,938,534.31 
1,976,636.03 
1,988,636.03 
2,053,826.94 
2^8,943.29 
2,088,874.51 
2,387,751.65 
2,847381.23 
2,853,017.29 
2,953,017.29 


Income. 


$110,719.24 
130.551.20 
86,016.42 
122,431.29 
121,975.10 
128,284.63 
123,291.85 
142,308.01 
148,615.86 
155,675.08 


Per   Cent. 


6.17 
6.60 
4.32 
5.96 
5.81 
6.14 
6.16 
5.00 
5.21 
6.27 


The  balance  sheet  on  June  30,  1917,  was  as  follows : 

Assets. 

Koadbed  and  track,  overhead  lines $1,310,550.17 

Car  equipment   676,660.87 

Land  us^  in  operation  of  railway 80,049.21 

Power  house  and  substation  buildings  597,252.45 

Shops,  car  houses,  and  equipment   312,275.05 

Parks    75,690.37 

Total  permanent  assets  3,051,478.12 

ComH  and  Current  AsseU. 

Cash     37,461.35 

Material  and  supplies 141,324.30 

Suspoise  account    « 717.36 

Total  cash  and  current  assets «  179,503.10 
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Insurance   prepaid 8,927.47 

Aoeovnts  receivaWe    '        6,974.S0 

Unpresented  ticket^ 490.11 

Total  unadjusted  debits *.... 1&^1.88 

Grand  total   $3,246,371.10 

Liabilities. 

Capital  stock $1,342,000.00 

Premium  on  capital  stock 276,160.00 

Total  stock   1,618,160.00 

Funded  debt  1,200,000.00 

Current  Liahiliiiea. 

Loans  and  notes  payable   167,857.29 

Accounts  payable    67,764.81 

Accrued  interest  and  rental   36,143.52 

ToUl   current   liabilities    ,.., 271,706,62 

UnadfuMed  Credits, 

Premium  pn  funded  debt • 24,847.86 

Accident  reserve 64,062.11 

Depreciation    reserve    ^ . .  72,194.14 

Wages  payable 303.82 

Total  unadjusted  credits  . . . , , 151,407.03 

Profit  and  loss  (surplus) 5,03(>.58 

-Grand  total    $3,246378.10 

The  "permanent  assets"  shown  above  represent  the  cost  of  phys- 
ical property,  all  of  which  is  in  use,  with  the  exception  of 
abandoned  power  apparatus  and  buildings  costing  about  $108,- 
000. 

The  inspection  department  of  the  Commission  has  made  a 
careful  examination  of  the  property.  It  appears  that  track  and 
roadbed  have  been  well  maintained  in  the  past,  and  are  now, 
on  the  whole,  in  fair  condition.  Renewals  have  recently  been 
somewhat  neglected,  and  at  least  5  miles  of  track  are  in  present 
need  of  renewal.  A  considerable  portion  of  the  rail  in  the  city 
streets  shows  decided  surface  wear  or  battered  joints.  The  com- 
pany exercised  good  business  judgment  in  anticipating  the  re- 
cent increase  in  prices,  and  now  has  on  hand  about  750  tons  of 
new  rail,  or  enough  for  about  4.5  miles  of  track.  The  inspec- 
tion department  estimates  that  during  the  next  five  years  about 
20  miles  of  track  should  be  relaid,  and  about  95,000  ties  re- 
newed, at  a  total  cost  of  about  $244,000.     In  addition,  about 
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$144,000  should  be  expended  for  renewals  and  repairs  of  special 
work,  overhead  system,  telephones  and  signals,  making  a  total 
expense  in  the  fire  years  of  $888,000,  or  an  average  of  about 
$77,600  per  year.  That  these  estimates  are  conservative  is  indi- 
cated by  the  fact  that  the  company  itself  has  stated  that  6.02 
miles  of  track  are  in  immediate  need  of  renewal,  and  that  28.8 
miles  onght  to  be  rebuilt  during  the  next  five  years. 

The  passenger  cars  of  the  company  may  be  classified  as  fol- 
lows: 


T^^pe.  NumJber.       Av&rtigt  Age. 


Single  truck  closed 24  20     years 

Double  truck  closed , 42  9.9      " 

Single  truck  open 43  19.2     " 

DouWe  truck  open  ...» 30  12.1     ** 

Total "      119         "        1&.0     " 

The  single-truck  cars  vary  between  fifteen  and  twenty-six 
years  in  age,  and  the  double  truck  between  one  year  and  ei^t- 
een  years.  Only  thirteen  of  the  closed  cars  are  of  the  semi- 
convertible  type,  and  these  are  all  that  are  equipped  with  pre- 
payment fare  boxes.  Eight  were  purchased  in  1916  and  five  in 
1913.  None  of  the  other  cars  are  really  modern.  In  estimating 
depreciation  requirements,  the  company  has  placed  the  average 
useful  life  of  rolling  stock  at  twenty  years.  Even  if  it  be  taken 
as  longer,  it  is  evident  that  many  replacements  ought  to  be  made 
within  the  near  future.  The  single-truck  cars  for  the  most  part 
have  outlived  their  usefulness.  Indeed,  it  is  desirable  that  the 
company  should  gradually  abandon  the  larger  part  of  its  present 
equipment  and  substitute  semi-convertible  cars,  which  c^n  be 
used  all  the  year  around.  While  the  management  feels  that  the 
open  cars  attract  traffic  in  the  summer  months,  properly  de- 
signed semiconvertible  equipment  is  in  certain  respects  more 
attractive,  and  the  present  double  equipment  unquestionably 
adds  materially  to  expense  of  operation.  On  certain  lines  one- 
man  cars  can  probably  be  used  to  advantage. 

The  inspection  department  reports  that  the  double-truck  cars 
are  in  good  or  fair  condition,  although  some  need  paint.  Mucli 
work  has  recently  been  done  in  overhauling  and  repairing  trucks. 
The  single-truck  cars  have  not  been  as  well  maintained,  but  in 
view  of  their  obsolete  character  no  large  expenditures  aire  jusii* 
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fied.  Out  of  384  motors,  186  are  of  good  type  and  in  good  con- 
dition and  130  are  less  efficient  but  still  serviceable.  The  re- 
mainder, in  the  opinion  of  the  d^artment,  are  not  profitable  to 
opente  and  ought  to  be  disposed  of  before  juok  values  recede. 

In  1914  the  company  constructed,  at  a  cost  of  about  $225,000, 
a  modern  car  house,  work  shop,  and  office  biiilding  in  Holy<dce. 
The  inspection  department  reports  that  this  is  one  of  the  beat 
buildings  of  its  kind  in  the  state.  It  had  decreased  maintenance^ 
car  storage,  and  inspection  costs.  The  department,  however, 
believes  that  better  results  can  be  secured  if  the  mileage  per 
car  per  day  is  furnished  to  the  master  mechanic  and  inspections 
made  on  this  basis,  and  also  if  the  night  inspection  work  is 
placed  in  his  charge  and  improved  in  quality.  The  old  car  barn 
at  Canal  and  Grover  streets  is  still  in  existence,  although  part  of 
it  recently  collapsed.  It  is  used  for  car  storage  and  by  the  track 
department,  but  is  inefficient  for  either  purpose.  If  continued 
in  use,  it  should  be  remodeled  and  rebuilt.  A  brick  car  house 
with  auxiliary  power  station  was  completed  at  South  Amherst 
in  1916  at  a  cost  of  about  $40,000.  The  department  reports 
that  it  is  well  located  and  meets  the  requirements  of  the  division. 
The  old  car  bam  at  Sunderland  is  not  now  used. 

The  power  generating  station  is  located  at  South  Holyoke. 
About  $250,000  was  spent  in  1914  in  alterations  and  improve- 
ments, and  the  plant  is  now  in  good  condition  and  reasonably 
efficient.  Coal  is  handled  by  mechanical  appliances,  with  auto- 
matic stokers.  The  capacity  is  33  per  cent  above  the  present 
peak  load.  The  voltage  throughout  the  system  is  reasonably 
good,  except  on  the  Westfield  line,  where  new  feed  wires  are 
needed. 

The  Holyoke  company  has  always  been  regarded  as  a  well- 
managed  property,  furnishing  good  service.  Very  few  com- 
plaints as  to  service  have  in  the  past  been  received  by  this  Com- 
mission or  its  predecessor,  the  Board  of  Railroad  Commission- 
ers, and  none  were  voiced  at  the  recent  hearings.  While  the 
Commission  has  not  been  able,  with  the  time  and  facilities  at 
its  command,  to  make  an  intensive  study  of  the  methods  of  man- 
agement and  operation,  the  operating  statistics  furnish  no  sur- 
face indication  that  the  business  is  not  conducted  with  reasonable 

efficiency,  although  changes  in  equipment  would  enlarge  the  pos- 
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sibilities  in  this  direction*  The  books  have  been  examined  by 
the  aoeounting  department  of  the  CommiBsion^  and  at  its  sug- 
gestion an  improved  system  of  accountii^  has  been  installed, 
but  no  evidence  of  improper  expenditures  was  discovered.  Tlie 
company  maii](tains  a  park  at  the  foot  of  Mt  Tom,  and  in  the 
summer  season  operates  a  cog  railway  to  the  top,  where  there  is 
an  observation  house  and  restaurant.  In  the  past  these  enter- 
prises have  not  as  a  rule  been  profitable,  except  indirectly  as  a 
stimulant  to  traffic.  In  the  year  ended  June  30,  1917,  however, 
the  park  cleared  $14,529.57  above  expenses,  and  the  Mt.  Tom 
railway- and  hotel  earned  expenses  and  rental. 

The  following  table  shows  the  operating  revenue  in  each  of  the 
past  ten  years  and  the  percentage  of  increase  from  year  to  year : 


Year. 

1908    

1909 

1910  (0  mo8.)    .. 

1911    

1912    

1913    

1914    

1916    

1916    

1917    


Operating 
Revenue. 


Per  Cent. 


Increase. 


Decrease. 


$467,546,651 
488,919.63!    4.57 
361,390.72} 

567,415.21  16.05  (21  mos.) 
678,206.88:    1.90 


616,545.451 
633,636.78; 
639,926.76 
617,327.871 
711,374.76  18.23 


6.63 

2.77 
0.51 


3.53 


On  the  average,  the  yearly  increase  in  business  has  been  a  little 
less  than  5  per  cent.  The  decrease  in  receipts  in  the  year  ended 
June  30,  1916,  was  caused  by  the  strikes  which  occurred  in  the 
summer  of  1915  and  which  caused  a  suspension  of  operation  for 
about  three  weeks.  The  company  estimates  that  in  these  three 
weeks  it  lost  at  least  $23,400,  representing  the  difference  be- 
tween the  loss  in  gross  receipts  and  the  saving  in  operating 
expense.  The  loss  in  gross  was  in  the  neighborhood  of  $45,000. 
If  allowance  is  made  for  this  loss,  the  traffic  for  the  year  ended 
June  30,  1917,  would  show  a  gain  of  about  7.4  per  cent  over  the 
normal  traffic  of  1916.  The  average  yearly  increase  for  the  past 
three  years  has  been  about  4  per  cent. 

Operating  expenses  and  the  ratio  of  expenses  to  revenues  have 

been  as  follows: 
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Year. 

Operating 
Exptose. 

P^  Cent 

Operating 
Ka^o. 

Increase. 

Dtoea«e. 

1908    

$311,066.78 
321,760.76 
259,378.23 
396^973.34 
410,601.06 
434,099.86 
466.228.95 
449,786.13 
423,128  J98 
537,170.26 

3.43 

23 JT  (Slmot.) 
3.43 
6.72 
7,40 

26.96 

3.52 
M2 

66.33 

1910  (9  *mo8*. )'*.'.*.*. 

1911    

66.80 

-     71.77 

71.22 

1912    

71.01 

1913    

70.4e 

1914    

73,58 

1916        

70.26 

1916 

1917 

08*64 

75.51 

The  decrease  in  gross  expense  and  in  operating  ratio  in  the 
years  1915  and  1916  was  largely  dne  to  the  improved  facilities 
provided  by  the  new  car  honse,  and  by  the  alterations  and  im- 
provements at  the  power  plant  Previously  it  had  been  neces- 
sary for  the  company  to  have  much  of  its  heavy  repair  work  done 
outside,  and  the  cost  of  power  had  been  excessive.  The  heavy 
increase  in  expense  in  the  year  ended  June  30,  19  i7,  was  caused, 
not  only  by  advancing  prices  of  labor,  fuel,  and  materials,  but 
also,  in  part,  by  the  expense  of  the  wage  arbitration  which  fol- 
lowed the  strikes  of  1915.  All  told,  the  company  states  that  this 
arbitration  cost  $38,283.85,  much  of  which  was  for  legal  ser\'- 
ices. 

Owing  to  the  rapid  increase  in  traffic  and  to  the  large  earn- 
ings of  the  park,  the  year  ended  June  30,  1917,  compared  favor- 
ably with  other  years  in  the  recent  history  of  the  company,  if 
allowance  is  made  for  the  cost  of  the  arbitration  proceedings. 
E:sapain&tion  of  the  books  has  disclosed  that,  during  this  year, 
$19,458  was  charged  to  "miscellaneous  general  expenses'"  for 
arbitration  expense.  K  this  unusual  expenditure  had  not  been 
necessary,  the  net  divisible  income  would  have  been  equal  to  8.1 
per  cent  on  the  par  value  of  the  outstanding  stock,  and  the  in- 
come available  for  both  interest  and  dividends  to  5.93  per  cent 
on  the  entire  investment  represented  by  stock,  premiums  on  stock 
(allowing  for  the  $33,000  discount  in  the  Amherst  &  Sunder- 
land and  Hampshire  consolidations),  bonds  and  notes  payable. 
In  support  of  its  petition  for  increased  fares,  therefore,  the  com- 
pany relies  very  largely  upon  the  following  claims: 

(1)  That  in  the  year  ended  Jime  30,  1917,  it  did  not  feel  the 
full  effect  of  the  prevailing  high  prices  of  coal,  steel,  copper,  and 
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guppIiQs  in  geaer^  and  that  the^e  prices  will  materially  in- 
crease expense  of  operation  for  some  time  to  come,  and,  in  con- 
junction with  pertain  other  factors,  decrease  net  income. 

(2)  That  it  did  npt  in  this  jear  make  sufficient  provision  for 
depreciation. 

It  appears  4hat  the  company  did  not  feel  the  recent  sharp  ad- 
vance in  the  price  of  coal  until  about  March  of  this  year.  Prior 
to  that  time  it  was  protected  by  stock  or.  hand  and  existing  con- 
tracts. In  the  calendar  year  1916,  8,953  tons  of  coal  were  con- 
stttned  at  a  total  cosfof  $39,369.32,  or  about  $4.38  per  ton.  This 
was  based  on  a  price  of  about  $1.70  per  ton  at  the  mines,  plus  a 
transportation  charge  of  about  $2.70  per  ton.  Early  in  1917, 
when  the  suppiy  on  hand  ran  low,  it  became  necessary  Ijo  ppy  a 
much  higher  rate.  The  coal  now  being  used  is  costing  $5.75  at 
the  mines,  or  $8-45  per:  ton  delivered^  In  the  year  ended  June 
30,  1917,  8,762  tons  were  used,  at  a  total  cost  of  $52,526.09,  or 
an  average  of  about  $5.99  per  ton.  At  the  price  now  paid — and 
practically  the  entire  supply  for  the  year  has  been  bought  or 
contracted  for  on  this  basis — the  increased  ciharge  for  fuel  in  the 
year  ending  June  30,  1918,  as  compared  with  the  year  ended 
June  30,  1917,  will  be  about  $21,500,  withoi^t  allowing  for  in- 
crease in  consumption. 

The  situation  with  respect  to  other  n^aterials  and  supplies  is 
similar.  Early  in  1916  the  company  anticipated  the  rise  in  the 
market,  and  purchased  a  comparatively  large  stock,  which  en- 
abled it  to  escape  the  burden  of  advanced  prices  for  some  time. 
The  management  estimates  Aat,  if  current  prices  had  be^i  paid 
for  materials  used  in  repairs  and  renewals  during  the  year  end* 
ed  June  30,  1917,  the  cost  would  have  beep  nearly  $13,000 
greater.  Evidence  was  also  introduced  in  regard  to  other  items 
of  expense  which  are  likely  to  increase.  There  is  much  that  is 
speculative  about  such  estimates;  but  the  fact  that  prices  have 
reached  an  abnormally  high  level  is  certain,  and  there  seems 
little  reason  to  anticipate  any  marked  recession  so  long  as  the 
war  continues,  and  probably  for  some  time  afterwards.  The 
company  may  reasonably  expect  in  the  immediate  future,  in  our 
judgment,  an.  increase  ifi  operating  expense,  as  compared  with 
the  year  epded  June  30,  1917,  of  at  least  $35,000  per  year  and 
prdbably  a  greater  sum,  due  to  increased  prices  of  fuel  and 
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other  supplies,  without  allowing  for  any  greater  use.  There  are 
other  items  of  expense  which  are  likely  also  to  increase. 

These  anticipations  are  more  than  confirmed  by  the  actual 
operating  statistics  for  the  eleven  months  ended  November  80, 
1917.  These  statistics  indicate  a  probable  net  operating  revenue 
for  the  calendar  year  of  about  $154,000,  a  decrease  of  about 
$66,000  from  the  net  operating  revenue  for  the  year  ended  June 
30,  1917,  if  allowance  is  made  for  the  arbitration  expense  in- 
cluded in  that  year's  figures.  In  part  this  decrease  is  due  to 
somewhat  more  extensive  maintenance  work,  but  it  is  chiefly 
due  to  increase  in  the  items  of  expense  which  have  just  been 
mentioned. 

[1]  Until  very  recently,  the  company  set  aside  out  of  earn- 
ings no  reserve  for  depreciation,  and  the  total  accumulation  for 
this  purpose  amounted,  on  June  30,  1917,  to  the  comparatively 
small  sum  of  $72,194.14.  The  policy  of  the  past  was  merely  to 
maintain  the  property  in  good  condition,  charging  occasional 
additions  and  improvements  to  operating  expense  in  the  more 
prosperous  years.  The  claim  is  How  advanced  by  the  manage^ 
ment  that  this  policy  was  wrong  in  principle,  and  expert  testi- 
mony was  offered  to  prove  that  far  greater  provision  for  de* 
preciation  ought  to  be  made.  In  determining  the  necessary  ap- 
propriation, the  lives  of  the  various  classes  of  depreciable  prop- 
erty were  estimated  as  follows:  ^ 

RoUing  stock  and  equipment 20  years 

Track  and  electric  line  construction 18|      " 

Buildings   33J      " 

Power  plant  and  equipment  26        •* 

Pltrk  property,  exclusive  of  land  20        ** 

This  made  the  composite  life  of  all  depreciable  property  about 
21.75  years*  From  these  life  estimates  the  amount  which  ought 
to  have  been  expended  or  set  aside  in  the  year  ended  June  30, 
1916,  was  determined.  For  example,  5  per  cent  of  investment 
was  used  for  rolling  stock,  based  on  a  twenty-year  life,  and  6 
per  cent  of  investment  for  track  and  roadway,  based  on  a  sixteen 
and  two-thirds-year  life.  The  total  amount  thus  determined 
was  placed  at  $144|501.05.  The  maintenance  expenditures  were 
then  analyzed  to  ascertain  the  portion  used  for  renewals  which 
might  properly  have  been  charged  against  a  depreciation  fund, 
and  this  sum,  together  with  the  small  amount  actually  set  aside 
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for  depreciation  in  the  year,  was  deducted  from  the  figure  just 
given  to  determine  the  depreciation  not  provided  for.  This  was 
found  to  be  approximately  $100,000. 

This  method  of  ascertaining  depreciation  requirements  is  sim- 
ilar to  that  which  was  employed  in  the  Bay  State  Rate  Case. 
In  that  case  a  much  more  detailed  and  refined  analysis  was  made, 
but  the  general  results  were  not  widely  different,  for  the  com- 
posite life  of  the  depreciable  property  was  placed  at  22.69  years. 
The  subject  is  one  of  great  difiiculty.  Volumes  have  been  writ- 
ten upon  depreciation,  but  theories  and  practices  differ  so  wide- 
ly that  much  confusion  exists,  a  confusion  which  is  increased 
when  the  property  is  not  new.  Most  items  of  street  railway  prop- 
erty begin  to  deprefciate  from  the  time  when  they  iare  acquired, 
and  must  eventually  be  replaced,  either  because  they  are  worn 
out  or  are  inadequate  to  meet  increased  demands,  or  because 
they  are  obsolete.  Good  management  will  prepare  for  these 
contingencies,  so  that  the  property  may  always  be  maintained 
in  first-class  condition,  able  to  furnish  adequate,  economical,  and 
reasonably  modem  service.  When  a  company  takes  the  neces- 
sary steps  to  pay  for  such  replacements  out  of  earnings,  it  pro- 
vides for  depreciation.  The  practical  purpose  of  a  depreciation 
reserve  fund  is  merely  to  distribute  and  equalize  the  burden,  and 
to  prevent  too  severe  a  drain  upon  the  earnings  of  any  one  year. 

The  fact  that  the  Holyoke  company  has  not  made  adequate 
provision  for  depreciation  in  the  past  is  indicated  by  the  present 
condition  of  the  property.  Rolling  stock  and  equipment  offer, 
perhaps,  the  best  illustration.  The  company  places  the  average 
eflScient  life  of  cars  at  twenty  years.  On  this  basis,  38  out  of 
139  of  the  existing  cars  ought  to  be  replaced  at  once,  and  93  out 
of  189,  or  about  two  thirds,  within  the  next  five  years.  In- 
spection indicates  that  this  result  is  reasonably  accurate;  for 
while  these  cars  in  most  instances  are  not  worn  out,  they  are 
inefficient,  judged  by  modem  standards,  and  ought  to  be  re- 
placed in  the  interests  of  good  service  and  economical  operation. 
A  somewhat  similar  situation  exists  in  the  case  of  power  plant 
and  equipment  and  car-house  buildings.  The  original  power 
plant  at  Holyoke,  built  in  1895  and  enlarged  a  few  years  later ; 
the  Amherst  power  station,  built  in  1907;  the  original  car  house 
in  Holyoke ;  and  the  car  house  at  Sunderland, — ^have  all  been  in 
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whole  or  in  part  abandoned  and  replaced  by  new  property.  In 
these  cases,  however,  much  of  the  replacement  expense  was  capi- 
talized, and  abandoned  property  costing  over  $100,000  was  not 
charged  off,  as  it  would  have  been  if  a  proper  depreciation  fund 
had  been  accumulated.  In  the  case  of  track  and  line,  certain 
renewals,  as  already  indicated,  are  now  overdue,  and,  during  at 
least  the  next  five  years,  the  renewals  which  will  be  necessary 
will  be  greater  than  normal.  No  depreciation  fund  exists  to 
cover  this  increase  in  current  expense.  If  the  company  is  right 
in  its  estimate  of  the  life  of  track  and  line,  6  per  cent  ought  to 
be  renewed,  on  the  average,  each  year,  or  about  4.3  miles  an- 
nually. In  contract  with  this,  the  inspection  department  reports 
that,  from  1910  to  1917  inclusive,  only  10.2  miles  of  rail  were 
renewed,  or  about  1.3  miles  per  year.  While  this  does  not  in- 
clude cases  where  ties  were  renewed,  and  not  rail;  and  while 
the  company's  estimate  of  the  life  of  track  and  line  may  be,  and 
probably  is,  low, — there  is  good  evidence  that  more  work  must 
be  done  on  this  portion  of  the  property  in  the  near  future  than 
has  been  customary  in  recent  years. 

In  determining  the  provision  which  ought  to  be  made  for  de- 
preciation, the  general  method  employed  by  the  company  is 
sound.  The  estimates  of  lives  of  various  classes  of  property 
have,  of  course,  no  mathematical  certainty;  past  experience  and 
prevailing  opinions  among  street  railway  men  are  reasonably 
trustworthy  guides,  but  changes  in  the  art  may  at  any  time  upset 
calculations.  Estimates  must,  however,  be  made ;  for  there  is  no 
doubt  about  the  fact  of  depreciation,  and  it  ought  to  be  provided 
for  in  some  systematic  way.  It  has  been  urged  by  certain  ex- 
perts that  no  depreciation  reserve. is  necessary  in  the  case  of  a 
large  street  railway  system  which  is  not  new  and  which  has  been 
gradually  built  up  over  a  period  of  years;  since  renewals  tend 
to  strike  a  yearly  average  if  they  are  made  regularly  and  season- 
ably. This  IS  probably  true  of  certain  classes  of  property,  and 
perhaps  of  all  the  property  of  a  very  large  system,  but  we  doubt 
whether  it  is  true  of  much  of  the  property  of  a  company  like 
the  one  now  under  consideration.  But  even  if  it  were  true,  the 
same  calculations  would  be  necessary  as  a  check  upon  yearly 
expenditures.  Indeed,  companies  make  a  serious  mistake  if  they 
do  not  segregate  depreciation  renewals  from  ordinary  mainte- 
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nance  repairs,  and  lay  down  some  definite  rule  for  caring  for  de* 
preciation,  failure  to  follow  whidi  will  at  once  be  apparent. 
Under  ordinary  methods  of  management  and  accounting,  de- 
creased earnings  are  often  compensated  for  by  deferring  or 
n^lecting  renewals;  and  little  indication  of  the  fact  appears 
upon  the  face  of  public  records,  bo  that  stockholders  and  invest- 
ors arc  misled  as  to  the  real  financial  condition. 

Conceding,  then,  that  the  company  has  used  a  proper  method 
in  determining  depreciation  requirements,  there  is  yet  doubt 
whether  the  result  obtained  may  be  accepted  as  correct.  Upon 
present  evidence  it  seems  to  the  Conimission  that  the  lives  as- 
signed to  certain  classes  of  property  are  low,  especially  track 
and  line  construction  and  some  of  the  buildings;  it  is  not  clear 
that  a  careful  enough  segregation  has  been  made  as  between  de- 
preciable and  nondepreciable  property,  or  that  suflScient  allow- 
ance has  been  made  for  ultimate  scrap  values;  nor  does  the 
analysis  of  maintenance  expenditures  appear  to  have  been  very 
thorough.  The  estimate  has  also  been  made  up  wholly  on  the 
"straight-line"  basis.  Allowing  for  all  elements  of  doubt,  how- 
ever, it  is  safe  to  say  that  the  additional  amount  which  ought  to 
have  been  expended  or  set  aside  in  the  year  ended  June  30, 
1917,  for  current  depreciation  was  at  least  not  less  than  $50,- 
000. 

[2]  Besides  current  depreciation,  provision  ought  sooner  or 
later  to  be  made  for  depreciation  which  has  accrued  in  the  past, 
if  the  property  is  to  be  placed  in  first-class  modem  operating 
condition.  Precisely  what  this  would  involve  it  is  difficult  to  de- 
termine from  data  now  at  hand.  It  calls  for  a  detailed  engineer- 
ing and  operating  survey  of  the  system  which  it  has  not  been 
practicable  for  the  Commission  to  undertake  with  the  limited 
time  and  assistance  at  its  command.  For  present  purposes,  how- 
ever,  it  will  be  sufficient  to  estimate  requirements  roughly,  as- 
suming a  period  of  about  five  years  for  the  process  of  rehabilita-* 
tion. 

On  the  basis  of  the  company's  life  estimate,  two  thirds  of  the 
cars  ought  to  be  replaced  during  the  period.  Reducing  tiais  esti- 
mate  to  one  half,  the  requirements  would  be  about  $838,MQ,  or 
$67,600  per  year.  In  the  case  of  track  and  \me  the  inspection 
department,  as  shown  above,  has  estimated  the  yearly  requires 

P.U.R.1918B.  :  , 

Digitized  by  LjOOQIC 


228  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

ments  at  $77,600.  During  the  year  einied  June  30,  1917,  the 
total  expenditures  for  maintenance  of  way  and  structures 
amounted  to  $63,872,  and  at  least  $24,458  of  this  sum  repre- 
sented superintendence,  cleaning  and  sanding  track,  removing 
snow  and  ice  and  minor  repairs,  leaving  not  more  than  $39,400 
for  expenditures  comparable  to  those  estimated  by  the  inspection 
department.  The  additional  amount  required  would  thus  be  not 
less  than  $38,200  per  year.  In  the  case  of  power  plant  and  car- 
house  property,  the  company  now  has,  for  the  most  part,  new  and 
modern  equipment.  Abandoned  property  with  a  book  value  of 
at  least  $100,000,  however,  ought  to  be  chai^d  off,  and  this 
would  mean  $20,000  per  year  in  the  five-year  period.  A  rough 
estimate  of  the  requirements  is,  therefore 

Rolling  stock  and  equipment  $67,600  per  year 

Track  and  line   36,200    "      ** 

Power  plant  and  car  houses 20,000    "      " 

$125,800    "      " 

Some  of  these  estimated  expenditures  may  be  classed  as  Qurrent 
rather  than  past  uncared-for  depreciation,  but,  allowing  for  this, 
$100,000  per  year  is  a  conservative  estimate  of  the  needs  if  the 
property  were  to  be  placed  in  first-class,  modern  operating  con- 
dition within  the  period  of  time  indicated. 

Summing  up  the  above  discussion,  it  appears  that  the  com- 
pany may  reasonably  expect,  as  compared  with  the  year  ended 
June  30,  1917,  an  additional  burden  of  at  least  $36,000  per 
year,  and  probably  twice  that  amount,  for  increased  operating 
expense ;  that  it  should  plan  to  set  aside  each  year  at  least  $50,- 
000  additional  for  current  depreciation;  and  that  it  should,  if 
the  property  is  to  be  placed  in  the  most  desirable  condition,  ap- 
propriate from  earnings  for  rehabilitation  purposes  at  least 
$100,000  annually  during  the  next  five  ^'ears.  The  total  for 
additional  expense  and  current  depreciation,  without  allowing 
for  rehabilitation,  on  this  basis,  would  be  somewhere  between 
$85,000  and  $125,000  per  year.  Including  rehabilitation,  it 
would  be  somewhere  between  $185,000  and  $225,000.  How, 
then,  should  this  burden  be  borne  ? 

[3,  4]  In  the  Middlesex  &  Boston  Rate  Case  the  Commission 
had  t)m  following  to  say  with  ref^^enee  to  depreciation  and  the 
provision  made  for  it  in  the  past  (2  Ann.  Rep.  Mass.  P.  S.  C 
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p.  138)  :  ^'Counsel  for  certain  r^nonstrants  have  suggested,  not 
with  great  apparent  (^nfidence,  that  the  payment  of  even  the 
moderate  dividends  paid  by  this  compaxiy,  without  taking  care 
of  depreciation,  is  mismanagement  seriously  affecting  the  right 
to  a  fair  rate.  But  there  is  a  great  practical  differaice  betweepa 
the  payment  of  dividends  averaging  4.35  per  c^it,  no  more, 
perhaps  even  less,  than  an  investment  rate  on  money  (which 
tends  to  keep  the  corporation  in  some  sort  of  credit),  and  the 
payment  of  dividends  in  excess  of  an  investment  rate  which 
would  tend  to  put  the  stock  of  lie  company  on  a  speculative 
basis.  The  payment  of  large  dividends,  in  substantial  eiccess  of 
an  investment  return  upon  money,  without  proper  care  of  de- 
preciation, would  be  clearly  gross  mismanagement  calling  for 
condemnation  and  perhaps  substantially  aifecting  even  a  rate 
ease.  But  in  the  present  case,  dealing  with  the  ri^t  of  this 
corporation  to  have  a  living  wage  for  its  capital*,  the  fact  that 
the  stockholders  have  hitherto  received  small  dividends  makes 
no  material  difference  in  the  claim  of  liie  corporation  for  an 
increased  rate.  But  we  make  it  very  plain  that  the  payment  of 
dividends  in  excess  of  an  investment  rate,  without  caring  for 
depreciation  and  all  other  proper  operating  charges,  would  be 
mismanagement  requiring  the  Commission's  effective  condem- 
nation." 

In  the  Blue  Hill  Rate  Case,  the  following  c(Hnment  was  made 
(3  Ann.  Kep.  Mass.  P.  S.  C.  p.  75)  :  "The  ruling  of  the  Com- . 
mission  in  the  Middlesex  &  Boston  Case  was  accompanied  by  the 
express  stipulation  ^that  if  there  is  m^onanagement  causing  loss, 
such  loss  must  be  charged  against  the  stockholders  legally  re- 
sponsible for  the  mismanagement.'  In  other  words,  the  com- 
pany is  held  to  the  same  standard  of  honesty  and  prudence  in  the 
managem^it  and  maintenance  as  in  the  original  acquisition  of 
its  properties.  It  must,  so  far  at  least  as  it  reasonably  can,  keep 
its  investment  good.  If  through  some  fault  of  its  own  it  has 
failed  to  make  due  provision  for  depreciation,  it  cannot  reason- 
ably expect  the  public  to  pay  a  return  upon  that  piartion  of  the 
investment  which  it  has  neglected  to  preserve.  But  under  a 
consistent  application  of  the  investment  theory,  it  would  seem 
in  general  that  deduction  should  be  made  for  the  depreciation, 
which  comes  from  age  and  use,  in  so  far  only,  as  the  failure  to 
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make  provision  for  it  is  due  to  the  payment  of  unwarranted 
dividends  or  is  otherwise  attributable  to  mismanagement." 

In  the  present  instance  stockholders  in  the  past  have  almost 
uniformly  had  good  returns.  Eight  per  cent  dividends  were 
paid  regularly  until  very  recently,  and,  even  if  premiums  are 
taken  into  consideration,  the  return  has  been  more  than  6  per 
cent,  and  was,  when  dividend  payments  were  made,  in  excess  of 
the  "investment  rate  on  money"  which  the  Commission  had  in 
mind  in  the  Middlesex  &  Boston  Case.  It  also  appears  that  the 
managCTaent  was  not  iminformed  upon  the  subject  of  deprecia- 
tion ;  for  the  engineer,  Mr.  George  K  Pellissier,  wh6  appeared 
for  the  company  in  the  recent  hearings,  testified  tiiat  at  least 
fourteen  years  ago  he  reported  to  the  management  that,  in  his 
judgment,  the  expenditures  which  were  being  made  for  mainte- 
nance provided  only  for  what  he  termed  'Visible  depreciation," 
and  did  not  J)rovide  for  the  "invisible  depreciation,"  accruing 
from  such  factors  as  obsolescence  and  inadequacy. 

It  is  also  true  that  the  company's  financial  condition  has  in 
some  degree  been  impaired  by  what  appear  to  have  been  ill-con- 
sidered investments  in  the  Hampshire  and  Amherst  &  Sunder- 
land roads  and  by  the  construction  of  the  Westfield  line.  On 
the  other  hand,  there  are  offsetting  circumstances.  In  the  past 
there  is  reason  to  believe  that  some  additions  and  improvements 
were  paid  for  from  operating  expense,  and  the  public  has  since 
had  the  benefit  without  an  increase  in  capital  charge.  The 
company,  also,  has  on  the  whole  given  good  service  and  main- 
tained its  property,  as  street  railway  properties  go,  in  very  fair 
condition.  The  stock  is  very  largely  in  the  hands  of  small  in- 
vestors, and  has  been  issued  at  a  price  as  high,  in  two  instances, 
as  $150  per  share.  In  the  market  it  has  commanded  even  higher 
prices.  While  the  customary  dividend  rate  in  the  past  has  been 
8  per  cent,  in  1916  it  was  6  per  cent,  and  last  year  but  4^  per 
cent. 

[5,  6]  Taking  all  circumstances  into  consideration,  it  seems 
to  the  Commission  that,  while  the  stockholders  have  already  been 
called  upon  for  a  sacrifice,  and  ought,  in  justice,  to  be  able  to 
look  forward  to  a  day  in  the  not  remote  future  when  dividends 
will  be  restored  to  the  normal  rate,  they  ought  not  to  expect  for 
the  present  a  rate  higher  at  the  maximum  than  6  per  cent.    This 
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would  mean  substantially  less  than  6  per  cent  upon  the  entire 
investment.  In  determining  what  action  is  now  just  and  rea- 
sonable, it  is  also  proper  that  the  Commission  should  give  weight 
to  the  following  considerations : 

(1)  The  burden  of  high  prices  from  which  the  company  is 
suttering  is  a  burden  caused  by  the  war,  which  is  falling  with 
equal  weight  on  most  individuals  in  the  community.  It  is  not 
a  time  when  maximum  returns  ought  reasonably  to  be  expected. 

(2)  Present  prices  of  fuel  and  materials  are  clearly  abnormal, 
and  it  ought  not  to  be  assumed  that  they  will  continue  indefinite- 
ly. It  is  reasonable  to  suppose  that  relief  will  come  soon  after 
the  war  ends,  and  it  is  possible  that  it  may  come  sooner  through 
governmental  regulations.  So  long  as  these  excessive  prices  con- 
tinue, it  would  be  unwise  to  establish  a  scale  of  fares  for  the 
purpose  of  making  a  provision  now  for  past  and  future  depre- 
ciation which  is  theoretically  sound  but  far  in  excess  of  any 
provision  which  this  company  and  street  railway  companies  gen- 
erally have  in  the  past  been  in  the  practice  of  making. 

(3)  Under  present  abnormal  conditions  it  is  doubtful  wheth- 
er any  extensive  process  of  rehabilitation  could  be  or  ought  to  be 
undertaken.  Even  if  funds  could  be  obtained,  the  necessary 
construction  materials  and  equipment  could  be  secured,  if  at  all, 
with  great  diflSculty  and  only  at  excessive  prices. 

(4)  While  the  rehabilitation  suggested  is  desirable,  the  prop- 
erty is  in  sufficiently  good  condition  to  furnish  service  of  fair 
quality  without  it. 

[7]  Under  all  the  conditions,  it  seems  to  the  Commission  that 
it  would  be  just  and  reasonable  at  the  present  time  to  establish 
a  new  scale  of  fares  estimated  to  produce  about  $110,000  in 
additional  revenue  per  year.  As  a  general  rule  it  is  the  experi- 
ence of  street  railway  companies  that  the  actual  results  from 
increases  in  fares  fall  below  previous  estimates.  If  $110,000 
were  obtained,  however,  it  would  wiable  the  ccnnpany,  unless 
conditions  change  for  the  worse,  to  meet  increased  expenses,  to 
pay  dividends  at  a  moderate  rate,  and  to  make  a  substantial  pro- 
vision for  depreciation. 

If  this  course  is  followed,  however,  provision  should  be  made 
for  reopening  the  case  at  the  end  of  one  year's  time,  so  that  fur- 
ther adjustments,  up  or  down,  may  be  made,  if  deemed  desirable, 
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in  the  light  of  conditions  then  existing  and  the  experience  and 
information  then  available.  There  are  now  many  uncertain 
factors,  and  for  this  reason  the  Commission  has  not  attempted 
to  reach  final  or  precise  conclusions.  No  one  can  accurately  fore* 
tell  the  results  which  may  come  from  any  advance  in  rates ;  and 
street  railway  managers  are  themselves  in  doubt  as  to  the  best 
method  of  increasing  revenue.  Several  methods  are  now  on  trial 
in  the  commcMiwealth.  The  future  course  of  prices,  of  wages, 
and  of  traffic  are  just  as  uncertain;  and  it  is  also  possible  that 
new  legislation  during  the  year  may  in  some  measure  modify 
the  situation.  Furthermore,  an  engineering  and  operating  sur^ 
vey  of  the  property,  as  has  already  been  suggested,  is  very  de- 
sirable and  ought  to  be  made  by  the  company.  By  tliis  means 
full  information  should  be  furnished  as  to  the  ages  of  all  im- 
portant items  of  existing  property,  as  to  renewals  which  have 
been  provided  for  in  recent  years  through  the  maintenance  ac- 
count, as  to  the  economies  which  are  likely  to  result  from  changes 
in  rolling  stock,  track,  line,  and  shops,  as  to  methods  of  track 
construction,  as  to  the  use  of  power  by  motormen,  as  to  the  rout- 
ing of  cars,  the  question  of  lay-overs  and  scheduled  speed  and 
operating  economies  in  general,  and  as  to  the  development  of 
trolley  freight  and  express  service,  in  which  this  company  has 
made  little  progress. 

Before  considering  the  various  su^ested  plans  for  raising 
fares,  a  word  should  be  said  as  to  the  earnings  of  the  various 
operating  routes.  In  the  year  ended  June  30,  1916,  the  statistics 
were  as  follows: 


Route. 


Mt.  Park  Highlands  to  City  Hall 
South  Hadley  Falls  to  City  Hall 

Elmwood  to  City  Hail 

So.  Hadley  to  City  Hall 

Oakdale  to  City  Hall 

Fairview  to  City  Hall   

Springfield  to  City  Hall   

Chicopee  Falls  to  City  Hall 

Westfield  bo  City  Hall 

Chicopee  to  City  Hall   

Mt.  Tom  Junction  to  City  Hall  . , 
No.  Pleasant  St.  to  City  Hall   . . 
Hampshire  (So.  Hadley  to  Notch) 
Amherst  and  Sunderland   
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Receipts  per 

Receipts 

per 

Car   Miles 

Car  Mile. 

Ciur  Hour. 

per 

(Cents.) 

Car  Hour. 

30.43 

$2.73 

8.98 

43  35 

2.56 

5.90 

42.05 

3.32 

7^0 

28.67 

2.54 

8.85 

24.70 

1.09 

8.03 

25.73 

1.85 

7.10 

41.62 

4.37 

10.50 

37.47 

3.37 

0.00 

18.00 

2.20 

12.25 

82.59 

3.20 

^.81 

21.78 

2.69 

12.37 

20.95 

1.46 

6.98 

10.«6 

2.00 

18.78 

12.79 

1.55 

12.12 
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Average  operating  expense 

Average  operating  expense  and  fixed 
charges    


Per  Car  Mile. 


20.11  cents 
25.51     " 


Per  Car  Hour. 


$1.96 
2.40 


Operating  expenses  are  not  kept  separately  for  these  routes,  ex- 
cept in  the  case  of  the  Amherst  &  Sunderland  division,  but  from 
the  above  statistics,  which  are  based  merely  on  cash  passenger 
receipts,  it  is  possible  to  determine  with  approximate  accuracy 
the  relative  earning  power.  The  tendency  is  to  an  operating 
expense  per  car  mile  lower  than  the  average  on  the  routes  where 
the  speed  is  greater  and  more  car  miles  are  operated  in  each  car 
hour.  It  will  be  seen  that  the  best  paying  lines  are  those  which 
operate  to  Springfield,  South  Hadley  Falls,  Elmwood,  and  Chico- 
pee  Falls.  The  worst  routes  are  the  Amherst  &  Sunderland 
and  the  Hampshire,  which  constitute  the  Amherst  &  Sunder- 
land division.  The  operating  results  on  this  division  for  the  past 
three  calendar  years  were  as  follows : 


Year  Ended — 


Revenue. 


Operating 
Expenses. 


Balance. 


Dec.  31,  1914 
"  "  1915 
«      "    1916 


$67,273.44 
65,851.32 
59,270.46 


$56,128.57 
53,444.90 
54,972.73 


$ll,144.ft7 
2,406.34 
4,297.73 


The  larger  revenue  in  1914  was  due  chiefly  to  freight  and  ex- 
press receipts,  which  have  fallen  off  sharply  in  the  past  two  years. 
It  will  be  seen  that  the  division  yields  little  or  no  profit.  A  reduc- 
tion in  car  mileage  during  the  current  year  has  tended  to  reduce 
expense,  but  this  bo  more  than  compensates  for  mounting  costs. 

Three  methods  of  increasing  fares  have  been  suggested  by  the 
company.  Two  are  similar  and  are  based  upon  an  application  of 
the  so-called  "zone  system."  They  preserve  the  5-cent  fare  with- 
in the  thickly  settled  central  district  of  Holyoke,  but  reduce  the 
distances  which  may  be  traveled,  thus  creating  an  outer  zone  to 
and  from  which  an  extra  fare  is  charged.  The  third  method  is 
based  upon  the  substitution  of  a  6-cent  fare  for  the  present  5-cent 
fare.  All  three  provide  for  a  7-cent  fare  on  the  Amherst  &  Sun- 
derland division,  where  the  unit  is  now  6  cents.    More  specifically 

the  plans  are  as  follows : 
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Plan  I. 

Under  this  plan,  an  "inner  circle''  is  created  within  the  present 
5-cent  fare  territory,  the  limits  being  fixed  at  varying  distances 
on  the  lines  radiating  from  city  hall.  The  following  table  shows 
these  distances,  measured  from  city  hall,  and  also,  in  the  cases 
where  the  lines  extend  beyond  this  "inner  circle,"  the  limits  of 
the  so-called  "outer  circle :" 

Inner  Circle, 

MounUin  Park   3.70  miles 

Oakdale    2.97  " 

Highlands    2.S9  " 

Newton  Smith's  2.30  " 

Willimansett  2.20  " 

Springdale  2.00  ** 

Elmwood    2.00  " 

So.  Hadley  Town  Line 1.89  " 

North  Pleasant  St 1.68  " 

South  Hadley  Falls 1.37  " 

Outer  Circle, 

Mt  Tom  Junction  7.47  miles 

Westfield  Town  Line   6.70  " 

So.  Hadley  Center 4.46  " 

Chicopee  St 6.00  " 

Chicopee  Falls 4.60  " 

W.  Springfield  Town  Line 8.80  " 

Fairview    3.36  ** 

The  Oakdale  limit  is  at  Cherry  street  and  Jarvis  avenue,  the 
Willimansett  limit  at  Meadow  and  Chicopee  streets,  the  Spring- 
dale  limit  at  Prew  avenue,  and  the  South  Hadley  Falls  limit  at 
North  Main  street  The  "inner  circle"  includes  the  thickly 
settled  portion  of  Holyoke,  and  also  the  villages  of  South  Hadley 
Falls  and  Willimansett  (in  part  of  the  city  of  Chicopee),  just 
across  the  Connecticut  river.  In  no  case  is  the  limit  of  the  "inner 
circle"  placed  at  a  point  within  the  congested  territory,  unless 
the  line  terminates  within  that  territory. 

It  is  proposed,  under  this  plan,  to  charge  5  cents  between  all 
points  within  the  "inner  circle"  and  between  points  in  the  "outer 
circltf^  which  are  located  on  the  same  line;  to  charge  10  cents 
between  any  point  in  the  "inner  circle"  and  any  point  in  the 
"outer  circle;"  and  to  diarge  15  cents  between  points  in  the 
"outer  circle"  which  are  located  on  different  lines.  Tickets  would 
be  sold  at  the  rate  of  4  for  30  cents,  or  7^  cents  each,  good 
between  South  Hadley  Center,  Fairview,  Chicopee  street,  Chico- 
pee Falls,  or  the  West  Springfield  town  line  and  the  city  hall  in 
Holyoke.    A  charge  of  1  cent  would  be  made  for  each  transfer, 

P.U.R.191SB. 

Digitized  by  LjOOQIC 


RE  HOLYOKE  STREET  R.  CO. 


235 


but  this  penny  would  be  redeemed  if  tlie  transfer  wiere  presented 
within  the  indicated  time  limit.  No  transfers  would  be  issued 
in  connection  with  the  T^-cent  tickets. 

The  company  estimates  that  this  change  in  fares  would  yield 
about  $145,000  increase  in  revenue  annually.  This  estimate  was 
ba^  on  test  traflSc  counts  and  aUowed  for  probable  decreases  o£ 
from  10  per  cent  to  25  per  cent  in  through  riding,  due  to  the 
advance  in  rates.  The  largest  decreases  were  estimated  on  the 
lines  which  are  competitive  with  the  Boston  &  Maine  Railroad 
between  Springfield  and  Northampton. 

Plan  II. 

This  plan  makes  provision  for  the  same  ^^inner"  and  "outer*' 
circles,  but  with  a  somewhat  different  scheme  of  charging.  In- 
stead of  providing  for  the  sale  of  7i-cent  tickets  good  between 
city  hall  and  the  points  above  mentioned,  it  substitutes  a  7-cent 
cash  fare  with  transfer  privileges  at  city  hall,  except  that  no 
transfers  would  be  given  from  the  South  Hadley  Centw,  Ohico- 
pee,  Chicopee  Falls,  or  West  Springfield  routes  to  or  from 
Mountain  Park.  In  all  cases,  both  for  throu^  rides  and  for 
rides  within  the  "inner  circle,"  1  cent  would  be  charged  for 
transfers,  without  redemption.  Between  Fairview  and  Chicopee 
street  or  Chicopee  Falls,  special  tickets  would  be  sold,  making 
the  fare  10  cents,  instead  of  15  c^its.  The  following  table  shows 
the  maximum  distances  which  could  be  covered  for  various  fares 
under  this  and  the  previous  plan; 


Plan  I. 

Plan  II. 

For    o 

cents, 

(( 

it 
ft 
tt 

St 

tt 
u 

inner 

outer 

inner 

inner 
tt 

tt 

tt 

tt 

circle 

6.67  miles 
3.77     " 

6.00     « 
10.44     " 

3.70  miles 

tt      tt 

tt 

3.77     " 

"      6 

tt 

6.67      " 

a        7 

and  outer  circles   

5.00     " 

-      71 
"      8 

tt        tt        tt 

tt        tt        tt 

7.97      " 

"    10 

tt        tt        tt 

7.47      ** 

"    11 

tt        tt        tt 

10.44     " 

The  company  estimates  that  the  probable  increase  in  revenue 
from  plan  II.  would  be  about  $132,000  annually,  the  estimate 
being  prepared  on  the  same  basis  as  for  plan  L 

Plan  III. 

Under  this  plan,  a  6-cent  fare  would  be  substituted  for  the 
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present  5-oent  fare,  and  no  change  would  be  made  in  existing  fare 
limits,  except  on  the  lines  running  to  the  Westfield  town  line  and 
to  Mt.  Tom  Junction.  In  the  one  cas^  an  additional  fare  limit 
would  be  placed  at  Oakdale  (Cherry  and  Jarvis  streets),  and 
in  the  other,  at  Mountain  Park.  A  charge  of  2  cents  would  also 
be  made  for  all  transfers  issued  at  city  hall  to  and  from  points  in 
the  "outer  circle."  No  estimate  was  prepared  of  the  probable 
increase  in  revenue  from  this  plan.  Assuming  no  loss  of  traffic, 
the  increase  to  6  cents  would  alone  provide  for  $140,000,  to 
which  would  be  added  the  gain  from  the  additional  fare  zones  on 
the  Northampton  and  Westfield  lines  and  from  the  charge  for 
transfers.  Judging  from  the  experience  of  other  companies, 
there  would,  in  all  probability,  be  a  substantial  decrease  in  traf- 
fic. 

[8]  At  the  hearings  the  company  expressed  a  preference  for  a 
"zone  system"  of  charging  whi<di  would  retain  the  5-cent  unit 
within  the  thickly  settled  central  district,  but  did  not  urge  this 
preference  strongly.  On  the  other  hand,  the  communities  repre- 
sented were  in  general  of  the  opinion  that,  if  the  Conunission 
should  find  that  some  increase  in  charges  was  justified,  the  adop- 
tion of  a  6-cent  unit  without  change  in  fare  limits — ^perhaps 
coupled  with  the  sale  of  tickets  at  a  lower  rate — ^would  be  prefer- 
able to  any  "zone  system"  that  might  be  devised.  In  reaching 
a  decision,  however,  the  Commission  must  be  guided  in  the  final 
analysis,  not  by  mere  expressions  of  preference  on  the  part  of 
either  the  company  or  the  communities,  but  by  its  best  judgment, 
after  considering  the  evidence,  as  to  the  plan  which,  taken  as  a 
whole,  will  produce  the  best  results  for  all  concerned.  It  is  also 
true  that  it  is  difficult  in  a  matter  like  this  to  gauge  public  senti- 
ment accurately  in  advance  of  actual  trial. 

Experience  so  far  in  this  commonwealth  with  a  6-cent  unit  on 
city  lines  has  not  been  especially  encouraging.  It  is  an  awkward 
fare,  hard  to  collect,  either  with  the  old  register  system  or  with 
the  prepayment  fare  box,  and  in  the  latter  case  lends  itself  readily 
to  fraud.  It  has  a  further  and  perhaps  more  serious  disadvan- 
tage, that  it  discourages  short-haul  riding  and  encourages  jitney 
competition.  There  is  an  undercurrent  of  feeling  in  street  rail- 
way circles  in  favor  of  maintaining  a  maximum  fare  of  5  cents  in 
compact  metropolitan  centers.     Short-haul  riding  is  the  most 
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profitable  that  a  street  railway  company  can  secure,  and  the  best 
minds  in  the  industry  are  now  at  work  on  the  problem  of  attract- 
ing and  holding  this  kind  of  traffic. 

The  point  is  well  illustrated  in  the  present  case.  In  a  city 
like  Holyoke,  where  a  number  of  lines  radiate  from  a  common 
center,  the  opportunities  for  securing  ^hort-haul  traffic  are  at  a 
maximum.  Using,  by  way  of  example,  the  lines  which  extend 
to  Elmwood,  North  Pleasant  street,  and  South  Hadley  Falls,  none 
of  them  is  more  than  2  miles  in  length,  and  in  one  case  the  dis- 
tance is  less  than  a  mile  and  a  half.  A  6-cent  fare  on  such  lines 
would,  in  all  probability,  lead  many  persons  to  walk  who  now 
ride,  and  open  up  an  inviting  field  for  jitney  competition  at  a 
5-cent  rate.  It  is  on  such  short  city  routes  that  jitney  operation 
has  proved  most  profitable.  On  the  other  hand,  if  a  5-cent  fare 
can  be  preserved  on  such  lines,  and  a  regular  and  frequent  serv- 
ice provided,  doubling  up  present  service  by  the  introduction  of 
one-man  cars  if  necessary,  the  opportunitiw  for  attracting  traffic 
are  great. 

[9,  10]  There  is  equity,  also,  in  keeping  a  5-cent  unit  within 
the  congested  districts;  for  it  is  these  districts  which  give 
strength  to  the  system.  More  than  two  thirds  of  the  people  served 
live  in  Holyoke  and  the  adjacent  settlements  acfoss  the  Connect- 
icut river,  and  they  have  really  furnished  the  prosperity  which 
the  company  has  enjoyed  in  the  past.  It  has  been  urged  on 
grounds  of  social  welfare  that  a  *'zone  system^'  ought  not  to  be 
introduced,  the  idea  being  that  it  will  further  congest  the  central 
districts  and  prevent  families  from  living  in  more  comfortable 
surroundings  in  the  suburban  territory.  Certain  observers,  how- 
ever, are  of  the  opinion  that  the  benefit  of  a  low  fare  in  suburban 
territory  is  received  by  the  landowner,  rather  than  by  the  ten- 
ant. In  other  words,  where  a  low  fare  exists,  land  values  and 
rents  increase,  while,  if  the  fare  is  high,  they  remain  at  a  low 
level.  The  net  result,  so  far  as  the  cost  of  maintaining  a  home  is 
concerned,  is  much  the  same  in  either  case,  in  the  view  of  these 
observers,  the  difference  being  absorbed  by  real  estate  values. 

It  may  further  be  observed  that  a  "zone  system"  would  provide 

a  local  fare  of  5  cents  not  only  in  the  "inner  circle,"  but  in  the 

"outer  circle"  as  well.    The  increased  fare  would  be  charged  for 

the  longer  rides. 
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[11]  If  a  6-cent  fare  were  adopted,  and  failed,  for  any  of 
the  reasons  above  suggested,  to  produce  the  desired  financial 
result,  the  tendency  would  be  towjrd  a  still  higher  unit  or  toward 
a  "zone  system''  with  6  cents  as  the  minimuni  fare.  It  is  easier 
to  increase  the  minimum  than  to  reduce  it  When  a  company  is 
in  need  of  additional  revenue,  it  hesitates  to  try  a  lower  rate,  and 
it  is  doubtful  how  far  the  Commission  may  have  power  to  compel 
such  a  trial  to  be  made.  On  the  other  hand,  if  the  "zone  system" 
were  now  adopted,  with  5  cents  as  the  minimum,  it  would  be  a 
comparatively  simple  matter,  if  results  proved  unfavorable,  to 
change  back  to  the  present  plan  and  try  a  uniform  6-cent  unit 
Methods  of  increasing  street  railway  fares,  as  already  indicated, 
are  now  admittedly  in  an  experimental  stage.  Six-cent,  seven- 
cent,  and  eight-cent  fares,  and  the  mileage  system  of  charging, 
are  all  on  trial  in  Massachusetts  on  various  roads  at  the  present 
time.  Without  in  any  way  committing  itself  finally  to  the 
method,  or  establishing  any  precedent  which  must  necessarily  be 
followed  in  the  disposition  of  other  cases,  it  seems  to  the  Com- 
mission that  the  so-caUed  "zone  system"  of  charging^  which  per- 
mits city  systems  to  increase  fares  without  raising  the  5-cent  rate 
in  the  central  district,  ought  to  be  given  a  fair  trial ;  and  it  also 
seems,  upon  present  evidence,  that  it  is  a  method  which  is  espe- 
cially well  adapted  to  the  Holyoke  situation,  and  likely  to  pro- 
duce more  generally  satisfactory  results  for  all  concerned. 
\  The  general  scheme  for  such  a  "zone  system"  which  has  been 
suggested  by  the  company  seems,  on  the  whole,  well  devised.  The 
limits  of  the  "inner  circle"  include  the  compact,  densely  settled 
central  district,  and  appear  to  have  been  logically  located.  Plan 
I.  and  plan  II.  are  very  similar,  and  either  one  may  be  used 
as  a  basis.  Taking  plan  I.,  however,  in  the  judgment  of  the  Com- 
mission the  following  modifications  should  be  made : 

(1)  Tickets  good  for  rides  between  points  in  the  "inner  circle"- 
and  points  in  the  "outer  circle"  located  on  the  West  Springfield, 
Ohicopee  Falls,  Chicopee  street,  Fairview,  and  South  Hadley 
Center  lines  should  be  freely  sold,  both  at  convenient  outside 
agencies  and  on  the  cars,  at  the  rate  of  6  for  40  cents,  equivalent 
to  6§  cents  per  ride,  and  the  fact  that  such  tickets  are  available 
should  be  advertised  by  conspicuous  notices  in  the  cars.  The  pur- 
chase of  such  tickets  will  impose  little,  if  any,  hardship  upon 
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patrons  who  ride  with  any  frequency,  and  at  the  same  time  will 
greatly  simplify  fare  collections  by  reducing  the  number  of 
pennies  to  be  handled.  Those  who  ride  very  infrequently  may 
prefer  to  pay  the  cash  fare  of  10  cents,  rather  than  to  invest  in 
tickets;  but  it  is  not  unfair  that  riders  of  this  class  should  be 
charged  a  higher  rate. 

(2)  Provision  should  be  made,  either  by  the  sale  of  tickets  or 
otherwise,  for  a  rate  of  Y^  cents  for  local  rides  between  points  in 
the  "inner  circle"  and  Smith's  Ferry  or  intermediate  points  on 
the  Northampton  line,  and  between  points  in  the  '4nner  circle" 
and  the  city  boundary  or  intermediate  points  on  the  Westfield 
line.  On  the  latter  line  the  company  may,  if  it  chooses  to  do  so, 
limit  this  local  fare  to  the  hours  when  working  men  are  going  to 
or  returning  from  work. 

(3)  Lap-overs  should  be  provided  for  the  South  Hadley  Falls 
and  Willimansett  districts,  so  that  passengers  may  ride  between 
South  Hadley  Falls  and  South  Hadley  Center,  and  between  Wil- 
limansett and  other  parts  of  the  city  of  Chicopee,  for  a  single  5- 
cent  fare.  This  can,  in  our  judgment,  be  done  without  great  in- 
convenience  to  the  company. 

(4)  Special  tickets  should  be  sold  at  the  rate  of  5  tickets  for 
50  cents,  good  between  points  on  the  Fairview  line  in  the  city  of 
Chicopee  and  points  on  the  Chicopee  street  and  Chicopee  Falls 
lines  in  the  same  city. 

(5)  Free  transfers  should  be  given  at  the  city  hall  to  all  points 
within  the  "inner  circle,"  and  these  should  be  available  to  pas- 
sengers using  tickets,  as  well  as  to  passengers  paying  cash  fares. 

No  change  has  been  indicated  above  in  the  case  of  the  7-cent 
fares  proposed  on  the  Amherst  &  Sunderland  division;  for  the 
operation  of  this  division  has  not  been  profitable,  and  the  com- 
pany is  fairly  entitled  to  additional  revenue  if  it  can  be  secured. 
The  Commission,  however,  suggests  that  the  company,  in  its  own 
interest,  might  well  consider  the  adoption  of  some  plan,  either 
by  the  sale  of  tickets  or  otherwise,  whereby  local  rides  could  be 
secured  for  reasonable  distances  within  the  town  limits  of  Am- 
herst at  a  rate  not  in  excess  of  6  cents. 

It  is  quite  possible  that  the  7-cent  fare  on  this  division  may 
not  result  in  the  anticipated  improvement,  and  the  company 
should  keep  careful  records  so  that  its  effect  may  be  accurately 
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determined,  with  a  view  to  possible  modifications  in  the  future. 
This,  indeed,  should  be  done  in  the  case  of  the  plan  as  a  whole. 
It  should  be  regarded,  as  already  indicated,  not  as  a  permanent 
solution  of  the  fare  question,  but  as  tentative  and  experimental. 
It  should  be  clearly  understood  that  the  plan  is  subject  to  review 
at  the  end  of  a  one-year  period,  with  a  view  to  possible  modifica- 
tions in  the  light  of  experience  gained  during  that  period,  and  in 
the  light  of  the  additional  information  which  the  company  should 
in  the  meantime  secure  by  the  intensive  study  of  the  property 
and  its  operation  which  has  been  suggested.  Subject  to  the  above 
understanding,  the  company  will  be  allowed  to  file  a  schedule 
embodying  the  new  fare  plan  as  above  outlined,  and  an  order 
will  be  issued  permitting  this  schedule  to  become  effective  on 
short  notice.  No  order  is  at  present  entered,  as  no  definite  sched- 
ule is  before  the  Commission ;  and  it  has  seemed  best  to  defer  the 
short-time  order  until  the  Commission  is  assured  that  the  new 
schedule  to  be  filed  conforms  to  the  views  above  indicated. 


NEW  JERSEY  BOARD   OP  FUBJLIC  UTXIjITY  COMMISSIONERS. 

RE  RIVERTON  &  PALMYRA  WATER  COMPANY. 

Valuation  —  Development  coat  —  Early  returns. 

1.  No  addition  should  be  made  to  the  physical  Talue  of  a  water 
company's  property  for  unearned  profits  or  unearned  depreciation, 
where  the  income  has  been  sufficient  to  provide  for  aU  depreciation  and 
a  return  of  7.8  per  cent  on  the  investment. 

Valuation  —  Ooing^concern  v<Uue  —  Reproduction  methods. 

2.  In  arriving  at  reproduction  cost  the  New  Jersey  Commission 
refused  to  make  a  separate  allowance  for  going-concern  value,  based  on 
the  cost  of  reproducing  the  business,  on  the  ground  that  this  evidence 
was  of  such  an  indefinite  character  that  no  conclusion  could  be  pre- 
sented with  respect  thereto. 

Valuation  —  MaHcet  value  —  Ascertainment. 

3.  The  calculation  of  the  present  worth,  or  market  value,  of  utility 
property  on  the  assumption  that  the  net  revenues  experienced  in  the 
past  may  be  projected  forward  for  thirty  years,  is  of  little  Bse  in  a 
valuation  for  the  purpose  of  issuing  securities. 

SeouHty  issues  —  Stoe^  dividends  —  Value  of  property. 

4.  The  investment  cost  new,  less  accrued  depreciation,  is  the  proper 
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basis  for  determining  whether  sufficient  assets  exist  to  warrant  the 
approval  of  an  issue  of  stock  as  a  dividend. 

[November  19,  1917.] 

Atplication  for  permission  to  issue  $125,000  capital  stock  as 
a  dividend;  authority  granted  for  the  issuance  of  $25,000  capital 
stock  ior  such  purpose. 

Appearances:  Thomas  J.  Hillery  and  John  G.  Homer  for 
the  petitioner. 

By  the  Commission:  Under  date  of  June  14,  1917,  the 
Riverton  &  Palmyra  Water  Company  filed  a  petition  with  this 
Board,  requesting  the  approval  of  an  issue  of  $125,000  of  capital 
stock  "representing  assets  of  the  company  against  which  no 
securities  have  heretofore  been  issued." 

A  hearing  was  held  on  this  petition  on  October  9th ;  the  com- 
pany being  represented  by  J.  W.  Ledoux  as  expert  witness,  and 
the  Board  by  H.  E.  Carver,  of  the  Board's  Appraisal  Depart- 
ment. 

With  its  petition  the  company  submitted  a  written  report  on 
the  value  of  its  property  made  by  Mr.  Ledoux,  subsequently 
marked  as  exhibit  P-1,  for  identification  when  the  matter  came 
to  be  heard.  From  the  facts  given  therein,  confirmed  by  the 
Board's  inspector,  is  taken  the  following: 

Brief  History  of  the  Company  a^nd  Its  Plant. 

The  water  company  was  incorporated  on  July  20,  1888,  and 
works  were  constructed  by  contract  in  1889  to  supply  water  to 
the  borough  of  Riverton,  Palmyra  township,  and  Cinnaminson 
township.  One  private  line  has  been  laid  in  Delran  township 
and  one  in  Chester  township  for  which  no  franchise  is  held. 

In  the  original  plant  the  water  was  obtained  from  a  large  brick 
curb  well,  sunk  about  60  feet  from  the  Delaware  river,  on  the 
theory  that  the  river  water  would  be  collected  by  infiltration. 
This  well  was  13  feet  inside,  and  16  feet  outside,  diameter,  by 
22  feet  6  inches  deep.  The  quality  of  the  water  found  was  excel- 
lent, and  so  much  superior  to  the  river  water  as  to  lead  to  the 
conclusion  that  the  supply  was  derived  from  a  water-bearing 
stratum  coming  from  the  land  side,  and  not  from  the  river  by 
infiltration.  The  proximity  and  the  small  cost  of  this  collection 
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system  has  been  a  decided  element  in  the  economical  operation  of 
the  plant. 

The  original  pumping  station  was  a  brick  structure  18  feet 
by  42  feet  outside,  with  a  slate,  gable  roof,  wooden  floors,  and 
mill  work,  built  in  1889.  The  first  equipment  consisted  of  a 
1,000,000  gallon  duplex  pump,  a  60  h.p.  return-tubular  boiler, 
and  a  duplex  feed  pump  and  accessories.  The  brick  stack  was  69 
feet  high,  26-inch  bore,  connected  to  the  boiler  by  a  steel  flue. 

The  original  piping  system  was  of  patent  cement-lined  pipe. 
Connected  with  same  and  just  outside  of  the  Rirerton  borough 
line,  a  75,000  gallon  wooden  water  tower  75  feet  high  was  built 
on  brick  substructura 

In  order  to  obtain  additional  room  for  another  boiler  and  coal 
storage,  the  old  station  was  extended,  in  1892,  by  an  ell  at  the 
.  boiler-room  end,  and  a  new  60  h.p.  safety  boiler  was  installed, 
the  original  boiler  being  moved  to  form  a  battery.  In  the  same 
year  an  additional  1,000,000  gallon  compound  duplex  piunp  was 
installed. 

In  1895  the  well  was  deepened  4  feet,  and  125  feet  of  18-inch 
open  joint  terra-cotta  pipe  was  laid  from  the  bottom  of  the  well 
in  the  water-bearing  stratum  westwardly,  parallel  with  the  river, 
to  increase  the  infiltraticm  area.  In  1907  a  second  extension  was 
made  eastwardly  300  feet  with  the  same  kind  of  fipe,  both  ex- 
tensions being  parallel  to  and  about  60  feet  from  the  river.  As 
the  water  rises  in  the  well,  at  times,  8  feet  above  the  river  level, 
it  is  apparent  that  the  water  does  not  come  from  the  river. 

In  1897  an  additional  distribution  397,000  gallon  wrought- 
iron  standpipe,  30  feet  in  diameter  and  76  feet  high,  was  erected 
on  the  same  lot  as  the  original  water  tower;  in  1904,. the  latter 
was  demolished  and  a  new  177,000  gallon  wrought-iron  stand- 
pipe,  20  feet  in  diameter  and  75  feet  hi^,  was  erected  on  its 
substructure. 

In  1906  and  1907  another  addition  was  made  to  the  station 
building,  the  pump  room  being  extended  to  complete  the  rec- 
tangular shape  of  the  building,  and  a  new  2,500,000  gallon  verti- 
cal triple  expansion  duplex  pump  was  installed.  The  original  60 
h.p.  return-tubular  boiler  and  duplex  feed  pump  were  junked 
and  a  new  126  h.p.  water-tube  boiler  was  installed.  A  masonry 
wall  was  also  built  along  the  company's  water  front  to  prevent 
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infiltration  of  river  water  and  erosion  of  the  river  banks.  In 
1912  the  original  60  h.p.  safety  boiler  was  scrapped  and  replaced 
by  a  125  kp.  water  tube  boiler,  which  is  now  doing  service  with 
the  126  h.p. 

To 'increase  the  station  facilities,  an  additional  pumping  sta- 
tion was  erected  on  the  river  bank  about  200  feet  below  the  main 
pumping  station  during  the  year  1915.  The  building  is  of  brick, 
12  by  17  feet  outside,  oa  concrete  foundations,  and  has  a  flat 
slag  roof.  It  houses  triplex  powar  pump  geared  to  a  30  h.p.  in- 
duction motor,  so  arranged  that  the  latter  will  automatically  start 
or  stop  aeecHrding  to  the  required  pressure.  The  water  for  this 
pump  is  obtained  by  suction  from  driven  wells,  two  of  which  are 
10  inches  in  diameter  and  54  feet  deep,  and  a  third  8  inches  in 
diameter  and  52  feet  deep ;  two  additional  8-inch  weUs  have  been 
built  for  future  use,  but  not  connected  with  the  pumps.  During 
1916  was  constructed  a  new  radial  brick  stack,  11  feet  7^  inches 
outside  diameter  at  the  bottom  and  4  feet  diameter  at  the  top 
and  125  feet  hi^ ;  this  will  soon  replace  the  brick  stack  origin- 
ally built. 

From  the  beginning  it  has  been  the  policy  of  the  company  to 
require  their  customers  to  pay  for  the  installation  of  service 
pipes  and  their  maintenance. 

From  a  consideration  of  the  above  it  will  be  noted  that  the  con- 
ditions for  low  plant  and  operating  costs  are  very  favorable.  The 
collection  and  pumping  system  are  concentrated  on  one  small 
plot  of  land,  the  pumping  equipment  is  simple,  no  difBcult  en- 
gineering problems  were  encountered,  the  original  plant  was 
designed  and  built  by  the  Pennsylvania  Pipe  Manufacturing 
Company,  now  the  American  Pipe  &  Construction  Company, 
imder  contract,  presumably  covering  engineering  and  interest. 

Financial  History. 

Outstanding  Stock. — The  following  issues  of  capital  stock, 
duly  authorized  by  the  Board  of  Directors,  have  heretofore  been 
made: 

On  July  20, 1888,  an  issue  of  $60,000  of  stock  was  authorized 
and  $42,000  issued  at  par  for  cash ;  and  8,000  additional  issued 
in  1890  for  cash. 
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On  May  26,  1899,  an  issue  of  $25,000  was  issued  as  a  stock 
dividend. 

On  January  9, 1908,  an  issue  of  $25,000  was  issued  as  a  stock 
dividend. 

On  June  10,  1910,  an  issue  of  $25,000  was  issued  as  a  stock 
dividend. 

Of  a  total  authorized  capital  stock  of  $300,000,  $125,000  of 
capital  stock  has  therefore  been  issued  and  is  now  outstanding, 
of  which  $50,000  was  sold  for  cash,  and  the  remainder  of  $75,000 
issued  as  stock  dividends.    No  bonds  have  been  issued. 

Knowing  the  amount  of  capital  stock  which  has  been  issued,  it 
now  becomes  necessary  to  determine. 

The  Value  of  the  Company's  Property  Which  Is  Used  and  UsefuL 

In  his  testimony  before  the  Board  in  this  case,  Mr.  Ledoux 
followed  the  report  which  he  had  made  to  the  company,  marked 
P-1  for  identification.  He  considered  the  value  of  the  property 
from  three  points  of  view : 

1.  By  the  Wisconsin  method  of  determining  "development  cost/'  assuming 

9  per  cent  basis  and  modified  book  figures  for  extensions,  revenue  and 
operating  expenses:  his  value  of  total  investment  ei\  9  per  cent  return 
was $241,170.11 

2.  By  inventory  and  appraisal  of  tangible  and  intangible  property. 

(a)  The  tangible  values  were  determined  by  the  usual  method  of  assign- 
ing unit  values,  based  on  costs  for  past  t«n  years,  to  all  the  items 
inventoried,  and  to  the  total  so  ascertained  adding  71  per  cent  for 
promotion,  organization,  preliminary  engineering,  and  legal  expense, 
and  6  per  cent  for  engineering  and  l^;al  expense  during  construction, 
a  total  overhead  of  13)  per  cent.     By  this  method  his 

Base  value  new  was  $235,447 

Depreciation  accrued  on  same  28,150 

Base  value,  present  value $207,297 

13i%  overheads 27,968 

Total  present  value  of  tangible  property  $235,265 

(b)  Going  value  ascertained  by  the  Alvord  method 41,478 

Total  present  value  of  all  property  including  services     $276,743 

3.  By  taking  the  "present  worth"  of  the  estimated  revenue  for  the  next 

thirty  years  (allowing  1  per  cent  for  depreciation  charge  annually) 
arrived  at  by  discounting  each  year*s  net  revenue  at  8  per  cent  com- 
poimd  interest.    The  value  so  dedueed  is  stated  to  be  ....     $270,000 

We  will  consider  these  values  in  order  above  stated,  all  as  of  Jan- 
uary 1,  1917. 

1.  Acttud  Investment  as  Shown  hy  the  Boohs  Adjusted  to  Elimi- 
nate Errors  in  Classification. 

In  his  tables  I.  and  II.  Mr.  Ledoux  set  forth  the  ori|rintJ  invest- 

P.U.R.1918B. 

Digitized  by  LjOOQIC 


RE  RIVERTON  k  P.  WATER  CO.  245 

ment  of  $42,000  in  1889  and  the  improvements  and  extensions 
thereto  annually,  as  adjusted  bv  him,  amounting  to  an  aggregate 
of  $162,398.57  gross,  no  withdrawals  being  deducted ;  the  sum 
of  these  two  amounts  would  indicate  $204,398.57  cost  These 
figures  were  checked  by  the  Board's  witness  and  found  to  be 
substantially  correct  for  the  years  1889  to  1910  inclusive,  but 
incorrect  for  the  subsequent  years,  not  agreeing  either  with  the 
company's  books  or  the  company's  annual  reports  to  this  Board. 
Table  I.  has,  therefore,  been  prepared  to  make  the  necessary  cor- 
rections in  capital  account,  and  to  show  in  a  condensed  form  the 
original  investment,  the  annual  extensions  and  withdrawals,  the 
average  investment,  operating  revenues,  expenses,  and  net  reve- 
nues, dividends  actually  paid  in  cash  and  in  stock,  and  the  annual 
net  earnings  in  percentage  of  average  capital;  no  depreciation  is 
taken  into  account  in  this  percentage  except  that  included  in 
operating  as  indicated. 

Table  I.  shows  that  the  original  plant  cost  $42,000,  to  which 
net  additions  of  $154,081  have  been  added,  making  a  total  of 
$190,640  after  deducting  $5,441  of  property  withdrawn  from 
service,  all  as  of  January  1, 1917.  This  is  taken  to  represent  the 
adjusted  book  cost  of  the  property  of  the  company  when  new.  It 
is  shoMm  hereinafter  that  the  accrued  depreciation  of  the  prop- 
erty', reproduction  cost  new,  is  about  20  per  cent,  which  may  be 
taken  to  fairly  represent  the  accrued  depreciation  of  the  property 
on  the  basis  of  adjusted  book  cost;  this  amounts  to  $38,128,' 
which,  deducted  from  $190,640  value  new,  leaves  $152,512  pres- 
ent value  after  providing  for  accrued  depreciation. 

[1]  A  development  cost  calculation,  using  the  data  given  in 
table  I.  page  6,  and  7.8  per  cent  interest,  will  show  that  the  re- 
sulting present  worth  of  the  required  investment  would  be  at 
least  equal  to  $152,512.  The  present  value  of  the  property,  then, 
is  sufficient  on  this  basis  to  have  provided  for  all  depreciation 
(20  per  cent)  and  to  have  afforded  a  return  of  7.8  per  cent  on  the 
investment.  As  this  Board  has  determined  in  other  cas:?s  involv- 
ing water  utilities  that  7  per  cent  is  a  fair  return,  this  calculation 
shows  that  there  is  no  addition  to  be  made  to  intangible  capital  to 
provide  for  unearned  profits  or  unearned  depreciation. 

On  page  7  of  P-1,  Mr.  Ledoux  states:  "There  seems  to  be  a 
tendency  among  progressive  Public  Utility  Commissions  to  con- 
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sider  this  method  as  the  fairest  to  the  utility  and  to  the  public, 
especially  in  the  case  of  establishing  rates."  This  remark  should 
be  predicated  on  a  showing  that  the  rates  actually  charged  by 
the  utility  during  the  period  covered  by  the  investigation  have 
not  been  extortionate  or  even  unduly  higb.  The  company  has 
had  but  one  set  of  rates  since  it  began  operations.  They  are 
neither  the  highest  nor  the  lowest,  but  have  produced  a  profitable 
return  on  the  investment  of  the  stockholders,  partly  owing  to 
economical  management  and  partly  owing  to  low  capital  costs, 
especially  in  the  collection  system,  and  to  moderate  pressures 
pumped  against. 

The  Board  therefore  finds  that  on  the  basis  of  adjusted  book 
costs  the  value  of  the  property  new  of  the  company  for  the  pur- 
poses of  this  investigation  is  $190,640,  that  the  accrued  depre- 
ciation thereon  is  $38,128,  and  the  present  value  is  $152,512. 

TABLE  II. 


Summary  of  Reproduction  Value,  April  7,  1917: 

By  J.  W.  Ledoux,  C.  E. 
(Exhibit  P-1) 

Total  Cost. 

Amount   of 
Deprecia- 
tion.* 

Present 
Value. 

Distribution  piping 159,923 

"       Bpecials         1,201 
"       valves              203 
«       hydrants         158 
"       meters              15 
services                     1,577 

Machinerv  and  ulant 

$123,189 

1,456 

3,071 

4,819 

736 

18,683 

23,026 

988 

1,699 

9,914 

995 

5,993 

1,345 

3,269 

1,100 

4,275 

440 

4,203 

220 

10,104 

2,047 

13,875 

$  3,756 
36 

473 
1,639 

147 
6  006 
6,167 

244 

620 
2,280 

$199,433 

1,420 

2,598 

3,180 

689 

12,677 

16,859 

744 

Suction  and  discharge  piping 

HfAATn  nuTnTiincr  afittinn 

1,079 
7.6.^4 

Electric  Dumninfir  station 

36                   959 

Collecting  well  and  infiltration  pipes 
Artesian  wells 

1,840 
30 

63 
1,988 
52 
92 
35 
2,646 

4,153 
1,315 

Radial  brick  stack  

3,269 

Improvements  (paving  and  roadways) 
DweUing  and  stable 

1,037 
2,287 

Shop  and  garage 

388 

River  retaining  w^ll  and  fill 

Improvements  to  standpipe  lot 

Two  standpipes  and  foundations  .... 
Small  equipment  on  hand 

4,111 

185 

7,458 

2,047 

Keal  estate  and  right  of  way 

13,875 

$235,447 

$28,150]        $207,297 

Promotion,    organization,    preliminary    engineering,    and    legal 

expenses  71%    $15,530 

Engineering  and  legal  expenses  during  construction  up  to  date  6%  12,438 

Going  value  17.6% 41,478 

$276,743 


*  Ob  basis  of  4  per  cent  sinking  fund. 
P.U.R.1918R 
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2.  Value  of  Property  on  Basis  of  Reproduction  New. 

The  Board's  appraisal  engineer  assembled  his  inventory  and 
appraisal  in  accordance  with  the  Uniform  System  of  Accounts 
for  Water  Utilities  prescribed  by  the  Board,  whereas  Mr.  Led- 
ottx  did  not  follow  this  system.  The  s\unmary  of  each  is  there- 
fore given ;  Mr.  Ledonx's  being  shown  in  table  II.,  and  that  of 
the  Board's  engineer  in  table  III. 

Eeference  to  table  II.  will  show  that  the  total  cost  of  labor 
and  material  on  the  basis  assmned  is  $235,447;  from  this  the 
amount  of  accrued  xlepreciation  on  a  4  per  cent  sinking-fimd 
basis  is  $28,150,  leaving  $207,297  as  the  present  value  cost  new 
of  labor  and  materials.  To  this  he  adds  7i  per  cent  overheads 
for  promotion,  organizati<Hi,  preliminary  engineering,  and  legal 
expenses,  and  6  per  cent  for  engineering  and  legal  expenses  dur- 
ing construdion ;  the  total  overheads  being  $27,968,  and  the  total 
present  value  ci  tangible  property  being  $235,265.  In  this,  how- 
ever, is  included  the  estimate  cost  of  1,577  services  not  installed 
nor  paid  for  by  the  company,  the  present  value  of  which,  with 
overheads  of  18.5  per  cent,  is  $14,388.  Omitting  the  services, 
the  present  value  of  the  tangible  property,  by  Mr.  Ledoux's  esti- 
mate, is  $220,877. 

Intangible  Values. 

[2]  Following  the  method  of  Alvord  &  Metcalfe,  Mr.  Ledoux 
worked  out  a  going  concern  value  of  $41,478  on  a  six-year  pro- 
graSn.  This  method  involves  the  assumption  that  the  revenue 
received  by  the  utility  is  a  reasonable  one.  Very  frequently  this 
is  the  very  fact  to  be  determined.  Moreover,  so  many  factors 
have  to  be  assumed  that  no  two  experts  working  independently 
would  give  the  same  answer.  The  presiding  commissioner  criti- 
cized this  method  in  the  following  words  (testimony  page  33) : 
"It  seems  to  me,  under  his  method,  the  greater  the  value,  the 
greater  the  earnings;  and  it  would  be  ccmstantly  building  up, 
because  the  more  the  company  earned  the  greater  the  value  of 
the  property  when  added  to  the  going  value.  Therefore,  he 
would  have  greater  value  and  greater  earnings.  When  one  would 
increase  the  other  would  go  up  correspondingly  and  go  on  pyra- 
miding ^as  high  as  the  traffic  would  bear.^ ''  Mr.  Ledoux  stated : 
"It  is  one  of  the  methods  of  figuring  wbidi  a  great  many  courts 
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and  conunissions  think  is  the  right  method.  I  have  my  doubts 
about  it  myself.  Personally,  I  don't  believe  in  it."  Under  the 
theory  of  regulation,  this  method  would  appear  to  have  only  a 
limited  value. 

In  this  connection  attention  is  directed  to  the  fact  that  this 
Board  is  of  the  opinion  that  intangible  values  must  have  some 
reasonable  relation  to  the  tangible  values  with  which  associated. 

In  the  more  recent  decisions  rendered  by  this  Board,  such  as 
that  of  Mantua  Twp.  v.  New  Jersey  Gas  Co.  P.U.K.1916C,  163, 
and  in  the  matter  of  hearing  as  to  whether  the  schedule  of  tates 
of  the  Hackensack  Water  Company,  P.U.R»1917E,  147,  veas  just 
and  reasonable,  the  intangible  values  as  found  did  not,  in  either 
case,  exceed  5  per  cent  of  the  value  new  of  the  tangible  property, 
excluding  from  intangibles  development  cost,  which,  as  before 
shown,  does  not  enter  into  the  case  under  consideration. 

The  total  present  value,  then,  of  the  tangible  and  intangible 
property,  as  shown  by  Mr.  Ledoux,  including  services,  by  this 
method,  was  $276,743,  or,  excluding  services,  $262,355. 

Reference  to  table  III.  will  show  that  the  Board's  engineer 
estimated  the  cost  to  reproduce  new  the  tangible  property  of  the 
company  at  $230,494,  including  overheads  of  12.8  per  cent ;  the 
accrued  depreciation  thereon,  on  the  straight-line  basis,  was  $48,- 
435,  leaving  a  present  value  of  $182,059,  as  compared  vnth 
Mr.  Ledoux's  figure  of  $220,877  with  depreciation  on  the  sink- 
ing-fund basis.  If  Mr.  Ledoiix  had  taken  21  per  cent  on  the 
straight-line  basis  for  depreciation  (omitting  services  also)  his 
present  value  would  have  been  $194,388.  The  difference  ^ould 
be  about  5  per  cent. 

With  $194,388  bs  the  upper  limit  and  $182,059  as  the  lower 
limit,  the  Board  is  of  the  opinion  that  tiie  mean  of  these  two 
values,  that  is  to  say,  $188,000,  is  the  fair  present  value  of  the 
tangible  property  of  the  company  on  January  1,  1917,  on  the 
basis  of  reproduction  new. 

As  to  intangible  values,  the  evidence  before  the  Board  is  of 
such  an  indefinite  character  that  no  conclusion  will  be  presented 
with  respect  thereto. 

3,  Present  Worth  Based  on  Thirty  Years*  Assumed  Future  Net 
Revenue  {8  per  cent  discount). 

[3]  On  pages  26  and  29  of  exhibit  F-1,  the  company's  witness 
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assumes  that  the  net  revenues  experienced  in  the  past  may  be 
projected  forward  for  thirty  years,  and  the  present  value  of  this 
revenue  taken  to  be  the  "market  value"  (P-1,  p.  12)*  This  cal- 
culation does  not  appear  to  have  much  evidential  value.  The 
result  will  be  changed  if  we  take  more  or  less  than  thirty  years 
or  if,  under  regulation,  the  net  revenue  be  decreased  or  increased 
as  compared  with  the  historical  net  revenue  from  which  Mr.  Le- 
doux  deduoes  his  future  revenue. 

The  Basis  to  Be  Taken  for  Stock  Issue  Asked. 

[4]  In  view  of  the  above  recapitulation  of  the  facts  developed 
in  this  case,  the  question  now  becomes  pertinent  as  to  which  of 
the  three  bases  shall  be  taken  for  the  purposes  of  arriving  at  the 
value  of  the  property  upon  which  the  issue  of  stock  shall  be  predi- 
cated. 

Basis  No.  3  will  be  discarded  for  the  reason  that  it  does  not 
take  into  consideration  either  the  property  which  is  used  and 
useful,  nor  the  proper  relation  of  net  revenue  to  a  fair  return  on 
the  property  used  and  useful.  Furthermore,  it  assumes  that  the 
revenue  of  the  utility  is  to  be  continued  on  the  present  basis, 
whether  found  just,  deficient,  or  excessive. 

Basis  No.  2  is  frequently  considered  in  rate  cases,  but  does  not 
necessarily  or  usually  represent  the  investment  in  dollars  made 
by  the  stockholders. 

Basis  No.  1,  as  nearly  as  the  Board  can  determine  from  the 
facts  before  it,  represents  the  investment  value  of  the  property 
of  the  company.  If  the  approval  now  sought  were  for  an  issue  of 
stock  based  on  extensions  made  during  the  last  two  or  three  years, 
it  is  doubtful  if  any  other  figures  than  those  representing  the 
actual  costs  would  be  submitted  by  the  company  for  the  Board's 
consideration.  It  appears  reasonable,  therefore,  to  extend  the 
same  theory  so  as  to  cover  the  longer  term  of  years  involved  in 
this  application.  This  leads  to  the  selection  jf  ha^^xs  No.  1  by 
the  Board. 

The  Board  accordingly  finds  as  follows : 

As  of  January  1,  1917. 

The  inveBtment  cost  new  of  the  company's  property  was $190,640 

The  accrued  d^recmiion*  thereon  was  38,128 

The  present  value  of  same  as  a  bads  for  a  stock  issue  was    $152,512 
The  ttock  heretofore  issued  and  outstanding  is 125,000 

Excess  of  investment  over  stock  issued $  27,512 
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It  appears  to  be  undoubtedly  a  fact  that  the  company's  net 
revenue  will  be  suflScient  to  guarantee  a  reasonable  dividend  on 
a  total  stock  issue  of  $150,000. 

Now,  therefore,  after  due  consideration  of  the  record  and  of 
all  the  facts  in  this  case,  the  Board  will  approve  the  issue  by 
the  Eiverton  &  Palmyra  Water  Company  of  $25,000  of  its 
capital  stock  to  reimburse  it  for  the  additions  and  betterments 
to  plant  and  system  not  heretofore  capitalized,  with  the  under- 
standing that  its  books  of  account  shall  be  made  to  reflect  the 
findings  as  to  capital  and  the  accrued  depreciation  thereon  above 
set  forth. 

A  certificate  of  approval  consistent  herewith  will  issue. 

Dated,  ISTovember  19,  1917. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

ASSETS  &  LIABILITIES  ASSOCIATION,  INC. 

V. 

NEW  YOBK  STEAM  COMPANY. 

[Case  No.  2259.] 

Payment  —  Enforcement  —  Unpaid  bill  of  foi*mer  owner  —  PnrclicLser 
at  mortgage  foreclosure  sale, 

Kefasal  to  pay  arrearages  of  the  former  owner  does  not  excuse 
a  public  utility  from  rendering  senrice  to  a  purchaser  at  foreclosure. 

[November  14,  1017.] 

Complaint  against  refusal  to  furnish  steam  service  for  com- 
plainant's refusal  to  pay  bill  of  former  owner  for  steam  furnished 
to  the  premises  prior  to  complainant's  purchase  at  mortgage  fore- 
closure sale;  order  requiring  utility  to  furnish  service  to  com- 
plainant without  the  payment  of  arrearages  of  the  former  owner. 

Appearances:    John  P.  Everett  for  the  complainant  Assets  & 
Liabilities  Association,  Inc. ;  Frederick  R.-  Fishel  for  the  defend- 
ant New  York  Steam   Company;  Jacob  H.  Goetz,   Assistar^* 
Counsel  to  the  Commission. 
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Hcrvey,  Commissioner:  Complaint  is  made  by  the  Assets 
4  Liabilities  Association,  Inc.,  as  owners  of  premises  Nos.  47- 
51  East  Fifty-ninth  street,  in  the  borough  of  Manhattan,  that 
the  Xew  York  Steam  Company  had  refused  to  furnish  steam 
service  and  had  cut  off  the  steam  and  hot  water  supply  on  these 
premises  because  of  the  nonpayment  by  the  complainant  of  ar- 
rearages for  steam  furnished  to  those  buildings  prior  to  the  pur- 
chase of  the  property  by  complainant  at  a  foreclosure  sale. 

It  appears  that  in  May,  1915,  the  Forty-Nine  East  Fifty-Ninth 
Street  Corporation  made  a  second  mortgage  to  the  Assets  & 
Liabilities  Association,  Inc.,  to  secure  the  payment  of  $20,000, 
with  interest,  and  that  on  or  about  January  20,  1917,  proceedings 
wwe  brought  to  foreclose  the  mortgage  for  default  of  the  mort- 
gagor in  the  payments  provided  for  under  the  mortgage.  A  judg- 
ment of  foreclosure  was  entered  on  April  18,  1917,  and  a  sale 
was  bad  at  which  the  Assets  &  Liabilities  Association,  Inc., 
bought  in  the  property,  and  a  deed  of  conveyance  was  executed 
by  the  referee  to  the  Assets  &  Liabilities  Association,  Inc.,  on 
May  25, 1917.  Subsequently,  a  motion  was  made  to  set  aside  the 
sale  but  on  August  22,  1917,  the  motion  was  denied  by  the  su- 
preme court. 

The  complainant  entered  into  possession  of  the  premises  on 
May  25,  1917,  and  admits  its  liability  for  steam  consumption 
from  that  date. 

The  defendant  contends,  however,  that  the  Assets  &  Liabilities 
Association,  Inc.,  was  a  mortgagee  in  possession  of  the  premises 
during  and  prior  to  the  period  of  the  unpaid  steam  charges ;  that 
is,  from  February  13,  1917,  to  May  25,  1917.  The  steam  com- 
pany failed  to  substantiate  in  any  way  this  claim,  and  it  is  not 
necessary  to  consider,  even  if  the  Assets  &  Liabilities  Associ- 
ation, Inc.,  had  been  a  mortgagee  in  possession,  whether  it  would 
have  been  liable  for  the  payment  of  the  steam  service.  It  does 
appear  that  the  agents  of  the  former  owner  of  the  premises,  act- 
ing by  that  owner's  direction,  collected  rents,  paid  certain  opera- 
ting charges  incurred  on  accoimt  of  the  buildings,  and  remitted 
the  balance  to  the  Assets  &  Liabilities  Association,  Inc.,  but  such 
payments  to  the  complainant  were  made  on  account  of  the  raort- 
gage  debt,  and  were  so  applied  by  the  Assets  &  Liabilities  Asso- 
ciation, Inc.    Subsequent  to  the  taking  of  possession  by  the  com- 
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plainant  of  the  premises  in  question,  the  agent  of  Ae  huilding 
paid  to  the  steam  company  a  bill  ivhich  had  accrued  prior  to  the* 
date  of  such  taking  of  possession,  but  it  appears  that  the  payment 
was  made  because  of  a  notice  of  discontinuance  of  steam  service 
to  the  buildings  if  the  bill  were  not  paid. 

The  mere  fact  that  the  complainant  in  this  case  purchased  at  a 
foreclosure  sale  the  premises  to  which  service  had  been  rendered 
does  not,  in  my  opinion,  render  the  purchaser  liable  for  steam 
charges  to  the  former  owner,  I  cannot  see  why  a  purchaser  in 
foreclosure  should  become  responsible  for  the  debts  of  the  former 
owner,  even  to  a  public  utility  which  rendered  service  to  the 
premises.  If  that  were  good  practice,  he  should  be  called  on  to 
pay  the  grocer's  bills  or  doctor's  bills,  if  any  were  outstanding. 
The  only  difference  in  this  case,  apparently,  is  that  the  steam 
company  has  a  monopoly  of  the  service  to  the  premises  which  the 
owner  cannot  secure  without  complying  with  the  demand  of  the 
steam  company. 

Under  §  12  of  the  Business  Corporations  Law  a  consumer  who 
comes  within  the  provisions  of  that  section  is  absolutely  entitled 
to  service.    The  pertinent  part  of  that  section  is  as  follows : 

"Sec.  12.  District  steam  corporations.  Any  corporation  now 
or  hereafter  incorporated  for  the  purpose  of  supplying  steam  to 
consumers  from  a  central  station  or  stations  through  pipes  laid 
in  the  public  streets,  shall  be  known  as  a  district  steam  corporation 
and  upon  the  application  in  writing  of  the  owner  or  occupant  or 
any  building  or  premises,  within  100  feet  of  any  street  main 
laid  down  by  any  such  corporation,  and  payment  by  him  of  all 
money  due  from  him  to  it,  such  corporation  shall  supply  steam  as 
may  be  required  for  heating  such  building  or  premises,  notwith- 
standing there  may  be  rent  or  compensation  in  arrears  for  steam 
supplied,  or  for  meter,  pipe  or  fittings  furnished  to  a  former  occu* 
pant  thereof,  unless  such  owner  or  occupant  shall  have  under- 
taken or  agreed  with  the  former  occupant  to  pay  or  to  exonerate 
him  from  the  payment  of  such  arrears,  tod  shall  refuse  or  neglect 
to  pay  the  same ;  and  if,  for  the  space  of  twenty  days  after  such 
application,  and  the  deposit,  if  required,  of  a  reasonable  sura  to 
cover  the  cost  of  connection  and  two  months'  steam  supply,  the 
corporation  shall  refuse  or  neglect  to  supply  steam  as  required, 
it  shall  forfeit  to  such  applicant  the  sum  of  $10  and  the  further 
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8Tim  of  $5  for  every  day  thereafter  during  whidi  such  refusal  or 
neglect  shall  continue.     .     .     ."     [Consol.  Laws,  chap.  4.] 

A  steam  corporation,  like  other  public  utilities,  may  prescribe 
just  and  proper  regulations  as  a  means  of  securing  payment  for 
its  service  and  safety  in  its  supply  (Schmeer  v.  Gaslight  Co.  147 
N.  Y.  529,  536,  30  L.E.A.  053,  42  N.  E.  202) ;  but,  by  the  ex- 
press provision  of  this  statute,  as  well  as  by  the  well-established 
general  rule  (Chace  v.  Citizens'  Water  Co.  (Pa.)  P.U.R.1916B, 
708)  the  New  York  Steam  Company  may  not  compel  a  succeeding 
owner  or  tenant  to  pay  the  debt  of  a  prior  user  under  penalty  of 
refusing  to  supply  service.  It  does  not  appear  that  the  Assets  & 
Liabilities  Association,  Inc.,  in  any  way  undertook  or  agreed 
with  the  former  occupant  to  pay  or  to  exonerate  him  from  the 
payment  of  the  arrears.  The  claim  for  steam  consumed  by  an 
owner  or  occupant  does  not  create  a  lien  upon  the  premises  of 
which  successors  in  ownership  or  occupancy  must  take  notice. 

The  statutory  provisions,  as  well  as  the  general  rule,  gave  the 
steam  company  the  authority  to  take  all  reasonable  precautions 
to  safeguard  the  payment  of  its  bills  by  the  former  owner.  Under 
§  12  of  the  Business  Corporations  Law,  the  steam  company  could 
have  exacted  a  deposit  of  a  reasonable  sum  to  cover  two  months' 
steam  supply,  and  by  §  14  it  had  its  coercive  remedy  against  the 
prior  consumer: 

"Sec.  14.  Entry  hy  agent  of  district  steam  corporation  to  cut 
off  steam.  If  any  person  or  persons,  corporation  or  association 
supplied  with  steam  by  any  such  corporation,  shall  neglect  or 
refuse  to  pay  the  rent  or  remuneration  for  such  steam,  or  for  the 
meter,  device,  pipes,  fittings  or  appliances,  let  by  such  corporation 
for  supplying  steam,  or  for  ascertaining  the  quantity  of  steam 
consumed,  or  the  quantity  of  water  resulting  from  the  conden- 
sation of  the  steam  consumed,  agreed  upon  or  due  for  the  same, 
as  required  by  his,  their  or  its  contract  with  such  corporation,  the 
latter  may  thereupon  stop  and  prevent  the  steam  from  entering 
the  premises  of  such  person,  persons,  corporation  or  association, 
80  neglecting  or  refusing  to  pay  such  rent  or  remuneration. 

Tie  power  to  discontinue  the  furnishing  of  a  service  of  which, 
a  public  utility  has  a  monopoly  is  very  drastic,  and  was  conferred 
upon  the  companies  as  a  protection  against  defaulting  consumers, 
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not  only  to  the  public  utility,  but  to  the  other  consumers  to  whom 
the  loss  through  bad  debts  might  be  shifted.  In  view  of  the  right 
of  a  steam  company  to  exact  a  sufficient  deposit  to  guarantee  it 
against  loss  through  defaulting  consumers,  and  the  great  incon- 
venience of  being  deprived  of  the  service,  the  power  of  discon- 
tinuing service  should  be  exercised  only  in  clear  cases  of  liability. 
If  the  steam  company  failed  to  exercise  the  precautions  which 
it  had  the  power  and  was  its  duty  to  exercise,  the  resulting  loss 
should  not  be  visited  upon  a  succeeding  owner  or  occupant  of  the 
building. 

Upon  the  record  before  the  Commission,  the  ground  for  dis- 
continuing the  service  by  the  New  York  Steam  Company  and  re- 
fusing to  furnish  service  to  the  complainant  was  not  valid ;  and 
the  complainant  was  and  is  legally  entitled  to  the  service  of  the 
steam  company  upon  complying  with  the  regulations  of  the  stat- 
ute and  of  the  company  consonant  therewith,  without  complying 
with  the  demand  of  the  steam  company  to  pay  the  arrearages  for 
steam  incurred  by  the  former  owner  or  occupant  of  the  premises 
in  question. 

It  was  testified  at  the  hearing  that  the  steam  company  has 
twice  discontinued  service  to  the  complainant  as  a  penalty  for 
the  nonpayment  of  the  arrearages  of  the  former  owner,  and  that 
it  assented  to  restore  the  service  and  accept  an  application  for 
such  service  from  the  complainant  in  this  oiise  only  because  it 
was  informally  requested  to  do  so  by  the  Commission's  secretary, 
but  that  the  steam  company  still  asserts  its  claim  for  such  unpaid 
charges  against  this  complainant 

I  am  of  the  opinion  that  the  steam  company  is  obligated  to 
furnish  service  to  the  complainant  upon  the  latter's  complying 
with  the  provisions  of  §  12  of  the  Business  Corporations  Law,  in- 
cluding the  payment  of  the  charges  for  steam  furnished  to  the 
premises  in  question  from  May  25,  1917,  and  with  any  effective 
reasonable  rules  and  regulations  of  the  company  not  inconsistent 
therewith,  without  any  condition  or  reservation  as  to  liability  for 
arrearages  of  the  former  owner  or  occupant  for  service  prior  to 
May  25,  1917,  when  the  complainant  became  possessed  of  the 
pjremises,  and  to  discontinue  any  practice  of  the  company  such 
as  that  involved  in  this  proceeding,  and  recommend  that  an 
order  be  entered  accordingly, 

P.U.R.1918B. 


Digitized  by 


Google 


ANXOTATIOX,  257 

Note. — ^A  similar  decision  was  rendered  by  the  Pennsylvania  Cora- 
mission  in  Bochester  Bldg.  &  L.  Asso.  v.  Beaver  Valley  Water  Co. 
Complaint  Docket  No.  1246,  Oct.  23, 1917,  it  being  held  that  a  water 
company  conld  not  refuse  to  furnish  service  to  a  purchaser  at  mort- 
gage foreclosure  sale  because  he  refused  to  pay  arrearages  of  the 
former  owner.  Commissioner  Alcorn  said :  ^'If  we  decide  that  such 
a  rule  as  implied  by  this  respondent  is  reasonable,  we  give  to  the 
respondent  a  permanent  lien.  It  can  allow  the  water  rent  to  run 
in  arrears  as  long  as  it  pleases,  and  exact  payment  from  a  party  who 
may  buy  the  property,  although  he  did  not  incur  the  debt.  It  would 
make  it  a  lien  superior  to  a  tax  claim  or  a  mortgage.  There  is  reason 
why  a  chum  for  taxes  should  have  priority  over  ottier  claims,  as  it 
belongs  to  the  gavemment  and  is  needed  for  its  support.  Here  is 
no  similarity  between  a  tax  claim  and  water  rent.  No  good  reason 
exists  why  a  preference  should  be  given  to  water  rents  over  any  other 
debts.  It  is  in  the  power  of  the  water  company  to  protect  itself  by 
requiring  security  or  a  deposit.  We  are  not  convinced  that  our  pre- 
vious ruling  was  wrong,  and  we  now  hold  that  the  rule  of  the 
respondent  company  as  it  proposes  to  apply  it  is  unreasonable.  Such 
a  rule,  if  the  arrearages  are  restricted  to  the  party  who  desires  the 
water,  is  reasonable,  but  when  it  is  used  for  the  purpose  of  compelling 
one  party  to  pay  the  debt  of  another  it  is  unreasonable/' 


OHIO  SUPRKME  COUBT. 

CITY  OF  CINCINNATI 

V, 

PUBLIC  UTILITIES  COMMISSION  OF  OHIO. 

[No.  16436.] 

(—  Ohio  St.  — ,  lis  N.  B.  97.) 

TaJuaUon  —  Statutory  purposes  —  Ohio. 

1.  Utider  tbe  Gen.  Code  M  449-8  et  seq.  as  lidded  by  103  Ohio  Laws 
pp.  808  et  ee^.,  the  valuatioii  of  pitblio  utilities  bj  the  Commiasion  is 
not  confined  to  a  valuation  lor  tbe  purpose  of  ascertaining  the  reasona- 
bleness of  charges  for  service  rendered  by  such  utilities. 

Appeal  and  review  —  Valuation  proceedings. 

2.  A  finding  by  tbe  Public  Utilities  Oommission  merely  fixing  the 
Talue  of  the  plant  of  a  utility,  on  «  present  vahie  baais»  by  deducting 
the  existing  depreciation  from  the  cost  oi  production  new,  as  shown 
by  engineer's  investigations  along  accepted  methods,  tbe  Commission 
not  being  called  upon  to  fix  tbe  rate  of  return,  wiTI  not  be  set  aside 
by  the  <^i«' supreme  bourt,  as  it  it.  net  in  principle  unreasonable  or 
unlawful. 
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Evidence  —  Burden  of  proof  —  Coat  of  attaching  service. 

3.  In  fixing  the  valuation  of  a  utility's  property  lor  raie-fixing 
purposes,  the  burden  is  upon  such  utility  to  show  by  direct  evidence  the 
cost  of  acquiring  customers  or  attaching  business,  before  such  an  item 
can  properly  be  included  in  the  cost  of  its  property. 

[July  3,  1017.] 

Ebbob  to  the  Public  Utilities  Cotiamission  to  review  its  valua- 
tion of  the  public  utilities  furnishing  electricity  in  the  Citj  of 
Cincinnati;  order  modified  in  respect  to  item  scheduled  "cost 
of  attaching  business." 

Appearances:  Charles  A.  Groom,  Cify  Solicitor,  and  Con- 
stant Southworth,  Assistant  City  Solicitor,  both  of  Cincinnati, 
for  plaintiff  in  error ;  Edward  C.  Turner  and  Joseph  McGhee, 
Attorneys  General,  Freeman  T.  Eagleson,  of  Cambridge,  and  C. 
A.  Radcliffe,  of  Columbus,  for  Public  Utilities  Commission; 
Lawrence  Maxwell  and  Miller  Outcalt,  both  of  Cincinnati,  for 
CiiKsinnati  Gaa  &  Electric  Company  and  Union  Gas  k  Electric 
Company. 

Per  Curiam: 

The  council  of  the  city  of  Cincinnati  on  February  10,  1D14, 
adopted  a  resolution  requesting  the  Public  Utilities  Commission 
to  investigate  and  ascertain  the  value  of  the  public  utilities 
furnishing  electricity  !n  the  drty  of  *  dnWnndti  and  vicinity,  and 
useful  for  the  service  ^nd  convenience  qt  ^he  public,  for  use  by 
the  city  in  the  framing  of  a  new  ordinance  fixing  maximum 
rates  which  might  be  charged  after  the  expiration  of  the  existing 
agreement  between  the  parties. 

Pursuant  to  the  provisions  of  ^  4998,  General  Code,  as 
added  by  103  Ohio  Laws,  p.  808,  §  21,  tie  Commission  ordered 
the  companies  referred  to,  to  wit,  the  Cincinnati. Gas  &  Electric 
Cjwnpany  and  the  Union  Ga^  &  ElwtriQ  Compn^y^  to  file  a 
valuation  of  their  electrical  properties  with  the  CommiBsion,  as 
of  date  April  1,  1914.  The  order  contained  a  schedule  in- 
dicating the  classifications  which  were  to  be  made  of  the  prop- 
erty asd  the  jg^Ji^XJsX  m^ethQd  to  be  followed  in  its  iQv^itory  and 
valuation.  Pursuant  to  this  (»rder  the  compatiiea  filed>  as  ^  the 
date  referred  to,  their  valuation  of  their  property  used  in  the 
electrical  service. 

On  June  8^  1915,  ^e^  CommiBsion  made  what  it  donotntniEtted 
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in  its  recorcU  aa  a  tentative  valuation,  notice  of  wbicb  yms  given 
to  the  parties  as  provided  by  §  499-12,  General  Code,  as i  added 
by  103  Ohio  Lawi?,  p.  811,-  §  25.  The  tentative  value  m  fitted 
was  $8,451,678,89»  The  company  in  its  report  to  the  Commit 
sion  stated  the  value  of  th^  property  to  be  $21,049^681,  The  city 
also  made  an  appraisem^t  of  the  property,  but  did  not  file  the 
same,  nor  formally  introduce  any  portion  of  it  in  evidenea 
It  was  therefore  not  before  the  Commission  for  its  consideration. 
The  companies  and  the  city  filed  protests  against  the  tentative 
valuation  fixed  by  the  Commission. 

Numerous  hearings  were  had  and  a  vast  amount  of  written 
and  oral  evidence  introduced,  consisting  of  many  schedules, 
inventories,  appraisements,  and  reports. 

The  Conimission,  after  considering  tliis  mass  of  evidence,  on 
the  8tibL  day  of  September,  1916,  caused  an  entry  to  be /made  on 
its  records  fixing  the  final  valuation  of  the  property  ooniccrned 
at  $8,946,215.46.  Applications  for  a.  rehearing  were  overruled, 
and  this  proceeding  i^  b)*oqg^t.to  set  aside,  reverse^  vacate,  and 
modiiy  that  order^ 

Counsel  for  defendant  in  error  point  out  that  the  previously 
existing  rate  ordinance  of  the  city  council  expired  November  13^ 
1914,  and  that  the  Commission's  valuation  was  not  reedy"  in 
time  to  adopt  a  now  rate  ordinanoe  in  accordance  with  tbivt 
vahiation;  that  therelore,  without  waiting  foar  the  valuation  to 
be  complete,  the  council  adopted  a  ten-year  mte  ordinanoe  on 
July  6, 1915,  whidi  was  approved  by  the  electors  at  a  referendnni 
election  on  Nov€anl)er.2,  1915;  and  that  this  ordinance  is  now 
effective,  and  this  proofing  in  error  is  therefore  moot. . 

As  already  stated,  the  valuation  by  the  Commission-  was  mad^ 
pursuant  to  the  provisioas  of  §§  489-8'  et  seq.  General  Code. 
Section  499--8  authorizes  the  valuation^— f 'for  Aa  purpose  of 
asc€prtaining  the  reasonableness  and  juatice  of  rates  ^nd  charges 
for  the  service  rendered  by  public  utilities  .  ^  *  or  for  any 
other  purpose  authoriaed  by  lawi" 

Section  499'-=9,  Gerieitd  Code,  as  .added  by  103  Ohio  LaW«, 
p.  ^09,  §  22,  proyideft  tfcat:  '^suAinvestigatioiw  and  report  sbaTl 
show  Beparalely  the  property  used  and  useful  to  sttch  utility 
.  »  .«  which  sai^inventoriee  and  reports  shall  be  fil^  in  the 
office.ol  t^  Coijpmi^ion  for  the  ihiormattaD  of  die  governor  and 
the  general  aSB^mtly,"  .     ..  ^  .        n. 
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The  snoceeding  sections  provide  that  the  Commission  shall 
keep  itself  informed  through  its  engineers,  experts,  and  other 
assistants  of  all  extensions,  improrementa,  and  other  changes 
in  the  conditions  and  value  of  the  property,  and  shall,  from  time 
to  time  as  may  be  required  for  the  proper  regulation  of  such 
public  utilities  or  railroads,  revise  and  correct  its  valuations  of 
property.  Section  499-11,  as  added  by  103  Ohio  Laws,  p.  811, 
§  24,  also  provides  that  such  revisions  and  corrections  shall  be 
filed  in  the  same  manner  as  is  provided  for  original  reports. 

It  is  therefore  clear  that  the  valuation  and  the  proceedings 
by  the  Commission  were  not  confined  to  the  limited  purposes 
suggested. 

[2]  As  already  observed,  the  finding  of  the  Commission  was 
based  upon  reports,  inventories,  schedules,  and  testimony  of 
experts  and  other  witnesses.  The  Conmiission  felt  compelled  to 
rely  upon  expert  witnesses  as  to  the  best  methods  to  be  followed 
in  estimating  property  of  the  character  involved  in  this  pro- 
ceeding. The  Commission  states  that  in  ascertaining  the  value 
of  the  physical  property  other  than  land  the  cost  of  new  produc- 
tion as  of  a  date  certain  (in  this  case  April  1,  1914),  together 
with  the  values  of  the  separate  items  comprising  the  property 
and  the  unit  basis  of  such  valuation,  was  first  ascertained.  The 
depreciation  on  account  of  the  existing  mechanical  deterioration, 
for  age,  for  obsolescence,  for  lack  of  utility,  or  for  any  other 
oause,  was  ascertained  by  actual  inspection  of  the  unit  by  the 
Commission's  engineers.  In  the  case  of  meters,  transformers, 
and  imderground  conduit,  where  it  was  impracticable,  to  make 
a  complete  actual  inspection,  the  depreciation  was  based  on  the 
u^ual  or  ordinary  life  tables  applicable  to  this  class  of  property. 
By .  this  method  the  Commission's  ^igineers  necessarily  con-* 
$idored  the  service  condition  of  the  plant  in  arriving  at  the 
amount  of  depreciation  that  should  be  assigned  to  the  different 
units,  which  is  reflected  in  the  final  report. 

The  Commission  states  that  it  was  determining  the  cost  of 
new  production  of  the  propeisty,  the  existing  depreciation,  and 
tiius  arriving  at  the  present  at  net  value  of  the  same,  and  was  not 
called  upon  or  attempting  to  fix  a  rate  of  tettim.  It  concludes : 
'We  believe  the  method  purstied  in  ascertaining  the  value  of  the 
^V^P^ty  is  in  aoordanoe  with  the  laws  of  this  state  and  governs 
the  Commission  in  arriving  at  its  final  conoWsiOb/'  ' 
P.U.R1918B.  /^  T' 

Digitized  by  VjOOQIC 


CINCINNATI  V.  PUBLIC  UTIHTIES  COM.  2m 

Connsel  for  the  plaintiff  in  error  have  filed  a  very  exhai^stive 
brief  in  which  all  of  the  many  itema  included  in  the  valuation 
are  examined.  The  infirmities  which  are  claimed  to  affect  the 
different  valuations  are  aUy  set  f oxttli. 

After  a  careful  examination  of  the  briefs  of  counsel,  together 
with  sufsk  referwicee  to  the  voluminous  record  as  we  have  been 
able  to  make  with  the  assistance  of  references  made  thereto  con- 
tained in  the  briefs,  we  are  not  able  to  say  that  the  order  of  the 
Commission  was  unlawful  or  unreasonable  in  the  main. 

[3]  As  stated,  the  valtmtioii  is  shown  under  many  he^ds.  Most 
of  these  items  seem  to  be  justified  by  the  testimony  of  those 
whose  business  it  is  to  make  &uch  matters  the  subject  of  scientific 
research.  Their  testinnmy  discloses  that  the  results  have  been 
obtained  by  following  accepted  methods.  There  is,  however,  one 
item  included  in  the  final  summary  which  we  do  not  think  is 
justified.  The  item  is  scheduled  "cost  of  attaching  business, 
$375,000."  It  is  con<»ded  thiftt  this  item  r^presajts  the  cost  of 
acquiring  customers  for  the  company. 

The  nature  of  these  services  is  described  in  detail  fay  the  wit*- 
nesses;  and  the  services  are  said  to  constitute  a  proper  item  in 
the  making  up  of  the  cost  of  the  property  of  a  public  utility,  upon 
which  the  companies  owning  the  stame  are  entitled  to  be  paid. 

The  placing  of  a  value  upon  such  an  item  to  be  included  in 
the  permanent  capitalization  of  a  company,  which  is  to  be  used 
for  the  purpose  of  fixing  rates  to  be  paid  by  the  public  during 
long  periods  of  time,  is  necessarily  uncertain,  theoretical,  and 
somewhat  arbitrary.  The  engineer  of  the  commission  himself 
testified  that  the  amount  fixed  was  his  estimate  of  what  it  would 
probably  cost  to  secure  a  given  number  of  customers.  It  is 
apparent  that  such  customers  would  have  to  be  secured  undci^ 
varying  circumstances,  which,  when  estimated  in  advance,  would 
be  purely  hypothetical. 

The  burden  of  proof  was  upon  the  companies  to  establish  this 
item  by  direct  evidence.  We  think  this  was  not  dotne  in  this 
ease,  and  the  order  of  the  Commission  in  so  far  as  that  item 
is  concerned  is  disapproved.  The  order  will  be  modified  in  the 
respect  indicated. 

Order  modified. 

Xichols,  Ch.  J.,  and  Wanamaker,  Newman,  Jones^  Matthias, 
and  Johnson,  JJ.,  concur. 
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POLLITZ  et  aL 

IK 

PUBLIC  ITTILITIBS  COMMISSION  OP  OHIO. 

[No.  15,486.] 
(—  Ohio  St.  — ,  118  N.  K  107.) 

Appeal  and  review  —  Ordera  ^  J^rC^nf  of  review^ 

Tlie  supreme  court  of  OUio  will  not  interfere  with  an  order  of 
the  Public  Utilities  Commission  approving  of  a  security  issue  to  re- 
hnbnrse  the  treasury  of  a  railroad  utility  for  expenditures  on  capital 
account,  made  in  its  discretion  Alter  a  hearing,  where  it  docfl  not  «p^ 
pear  from  a  consideration  of  the  record  that  the  action  of  the  Comnus* 
sion  was  unlawful  or  unreasonable. 

[July  3,  1017.] 

EsBOB  to  the  Public  Utilities  Commission  to  review  an  order 
gi'anting  authority  to  the  New  York  Central  Railroad  Company 
to  issue  and  sell  certain  common  capital  stock,  and  overruling 
objections  of  James  PoUitz  and  another  thereto ;  aflSrmed. 

Appearances :  Henry,  Fanver,  McGraw,  &  Thomsen,  of  Cleve- 
land, for  plaintiffs  in  error ;  Joseph  McGhee,  Attorney  General, 
and  S.  H.  West,  of  Cincinnati,  for  defendant  in  error. 

Per  Curiam: 

The  New  York  Central  Railroad  Company  filed  its  petition 
with  the  Public  Utilities  Commission  of  Ohio  on  the  22d  day 
of  November,  1916,  praying  authority  of  the  Commiasion  for 
the  issuance  and  sale  by  it  of  $5,914^00  par  value  of  its  com- 
mon capital  stock,  the  proceeds  of  which  were,  to  be  used  for 
the  purposes  set  forth  in  the  petition.  The  petition  set  forth  the 
amount  of  the  authorized  capital  stock  of  the  company  and  the 
amount  oi  the  issue  then  outstanding.  It  specifically  set  forth 
a  eertaiu  portuwa  of  said  stock  which  was  reserved  for  certain 
purposes  stated. 

It  further  alleged. that  the  company  desired  to  issue  and  sell 

250,000  shares  of  its  common  capital  stock  of  the  par  value  of 

$100   each   for  the  purpose  of  reimbursing  its  treasury  for 

moneys  aggregating  $25,000,000  actually  expended  on  capital 
P.U.R.lflSB. 
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aocoQBt  wrdiiii  five  jnears  from  the^  date  thereof,  Hot  secured  by 
or  obtained  from  liie  issue  of  stocks,  bonds,  ndtes,  or  other  evi- 
dence of  indebtedness* 

The  petition  contained  an  **e!xhibit"  'which  showed  a  state- 
ment of  the  expenditures  for  which  reimbursement  was  sought, 
of  which  something  over  $19,000,000  was  expended  for  the 
acquisition  of  property,  construction,  completion;  extension,  or 
improvement  of  applicant's  facilities  or  improvement  of  its  serv- 
ice outside  of  Ohio,  and  $5,914,308.78  for  like  purposes  within 
Ohio,  intlie  years  1»15  astid  1916,  and  averred  that  the  proceeds 
of  the  issue  for  whicdi'  autborily  was  prayed  were  to  be  used 
for  the  purpose  of  reimbursing  its  treasury  on  accoimt  of  the 
expenditures  within  the  state  of  Ohio.  The  petition  further 
averred  that  the  new  stock  was  to  be  issued  tb  stockholders  at 
par  to  the  extent  of  10  per  cent  i>f  their  holdings,  so  that,  if  all 
subscribed  Aeir  allotment,  they  would  take  up  the  entire  issue 
of  $25,000,000. 

The  iddntiffs  in  error  herein,  James  PolHtz  and  Clarence  H. 
Venner,  filed  their  objections  to  the  granting  of  the  permission 
prayed  for;  and  on  the  5th  day  of  December,  1616,  the  matter 
was  heard  by  the  Commission  upon  the  petition,  exhibits,  and 
evidence,  and  the  arguments  of  counsel 

The  Oomanissicm  thereafter  made  an  order  upon  its  journal 
that,  "it  appearing  to  the  satisfaction  of  the  Commission  th^t 
the  issuance  and  sale  of  said  stock  by  said  petitioner  is  proper 
and  necessary  for  the  reimbursement  o:^  its  treasury  for  ihdneys 
actually  expended  by  the  petitioner  on  capital  account  for  the 
acquisition  of  property,  the  construction,  completion,  extension, 
and  improvement  of  applidant's  facilities,  and  the  improvement 
of  ita  service  witibin  the  state  of  Ohio,  and  fliat  the  money  to  be 
procured  tbet«eby  is  reasonably  required  for  such  purp68e,  and 
that  said  stodt  is  not  to  be  issued  in  whole  or  in  pttrt  on  account 
of  expenditures  made  for  operating  expenses  or  to  reimburse  the 
treasury  for  moneys  obtained  from  the  issue  of  stocks,  bonds, 
notee,  or  other  evidence  of  iiidebtedness ;  and  it  appearing  that 
said  applicanii  is  an  intterstate  railroad,  and  by  the  laws  of  this 
state  is  not  required  to  secure  the  authority  of  this  Commission 
to  the  present  proposed  issue  of  $25,000,000  of  its  said  capital 
stock,  except  as  to  $5,514,800  thereof,  the  balance  df  said  pro* 
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posed  issue  being  for  the  veimburaement  of  its  treasury  for 
moneys  expended  outside  of  this  state^ — tbe  Oommissioii  finds 
that  the  prayer  thereof  should  be  granted^" 

The  entry  proceeded  ivitii  an  order  granting  the  prayer  as 
stated)  and  directed  that  the  proceeds  should  be  used  for  the 
purposes  stated  within  the  aitate  of  Ohio,  and  further  provided 
that,  ^^upon  the  first  saXe  of  any  of  sa^  ^peki  and  every  six 
months  thereafter  until  the  same  shall  be  entirely  disposed  of, 
said  conoipany  shall  make  verified  repoart  to  the  Oommission 
showing  the  terms  and  conditions  of  sudi  sale^  the  amount  realized 
therefrom^  and  the  use  and  application  of  said  moneys,  and  all 
accoimts,  vouchers,  and  records  relating  thereto  shall  be  open 
to  examination  and  nijay  be  audited  from  time  to  time  by 
examiners  designated  by  the  Ck>mmissi0n." 

An  application  filed  by  tibe  plaintiffs  in  error  for  a  rehearing 
was  overruled.  It  is  contended  by  the  plaintiffs  m  error  that 
the  Conmiission  erred  in  its  finding  that  the  applicant  was  not 
required  to  secure  the  authority  of  the  Conwnission  to  the  present 
proposed  issue  of  $25/K)0,0Q0  of  its  said  capital  stock,  except 
as  to  $5,914}300  thereof;  the  balance  of  said  proposed  issue 
being  for  the  reimbursing  of  its  treasury  for  money  expended 
outside  of  this  state. 

As  stated  above,  the  exhibit  referred  to  shows  in  detail  the 
alleged  expenditures  outside  of  Ohio;  wd  it  is. Contended  by  the 
plaintiffs  in  error  that  the  expenditures  for  sioch  purpose  are  as 
much  Ohio  acquisitions  by  the  applicant,  which  is  an  interstate 
consolidated  railroad  corporation,  as  if  expended  for  tbe  purposes 
referred  to  within  the  state;  that  the  treasury  of  the  consolidated 
corporation  and  the  Ohio  portion  thereof  was  necessarily  drawn 
upon  to  pay  for  any  such  ex(>enditures  o^taide  of  the  state,  as 
much  so  as  for  tjiose  within  tbe  stat^;  and  that  tbe  Ohio  cor- 
poration  has  an  ownership  iu  the  securities  so  acquired. 

Section  61 — S5,  Page  &  A*  G^eral  Code,  eonteins  the  fol- 
lowix^:  '^^o  interstate. railroad  or  public  utilitgr  shall  be  re- 
quired, however,  to  apply  to  the  Commission  for  aluthority  to 
issue  stock,  bonds,  notes  or  oUier-evidenee  (d  intdobtedness  for 
the  acquisition  of  property,  the  oonstruotion^  completion,  exten- 
sion or  inaprovement  of  its  facilities  or  the  improvement  or 
maintenance  of  its  service  outside  the  state,  or  for  the  discharge 
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<^  refunding  of  obligatlmis  issued  or  inourred  for  such  purposes 
or  for  reimbursement  of  moneys  actui^tty  expended  for  such 
purposes  outside  of  the  stata^' 

Plaintiffs  in  errCHr  contend  that^  while  physical  property,  fixed 
or  mobile^  if  outside  of  the  state,  is  of  couise  within  the  express 
exception  of  the  section  quoted,  intangible  property,  investments, 
cannot  be  so  regarded,  for  tkey  follow  the  d(»nioil  of  the  owner ; 
that  therefore  the  Ohio  consdidated  company  would  be  affected 
materially  by  expenditures  and  issues  of  stocks  therefor. 

We  think  it  must  be  conceded  that  there  is  force  in  this  sug^ 
gestion,  but  the  matter  of  the  issue  of  stocks  for  those  purposes 
is  not  involved  in  this  case.  The  application  involved  here  does 
not  pray  for  authority  from  the  Commission  with  respect  to  any 
stock  except  that  covered  therein,  to  reimburse  for  expenditures 
which  the  Commission  found  had  been  made  within  this  state. 
There  is  no  provision  in  the  order  of  the  Commission  with  respect 
to  any  other  or  additional  stock.  The  shares  for  the  $5,914,300 
of  stock  are  wholly  separate  and  distinct  from  the  remainder  of 
the  proposed  issue  of  $25,000,000;  and  if  the  company  should 
proceed  in  any  illegal  or  invalid  manner  to  issue  the  remainder 
of  the  stock,  that  would  be  a  matter  that  could  be  remedied  by 
proper  proceedings  and  without  any  effect  whatever  on  the 
validity  of  the  issue  involved  in  this  case. 

It  is  further  alleged  that  the  expenditures  claimed  to  have 
been  made,  both  within  and  without  the  state,  are  such  as  the 
company  was  not  authorized  to  make.  The  amount,  the  char- 
acter, and  the  necessity  of  the  expenditures,  were  matters  the 
consideration  and  determination  of  which  were  within  the  juris- 
diction of  the  Commission.  It  was  its  duty  to  carefully  examine 
fill  &e  faets  and  circumstances^  and  in  this  case  a  large  amount 
of  testimony  touching  the  subjects  concerned  was  offered  and 
considered  by  the  Commission.  Upon  these  its  order  rests,  and 
this  court  has  held  that  it  will  not  substitute  its  judgment  for 
that  of  an  administrative  board  created  pursuant  to  an  act  of 
the  legislature  as  to  matters  within  its  province.  Before  the 
court  will  interfere  with  an  order  of  the  Railway  Commission, 
or  its  successors,  it  must  appear  from  a  consideration  of  the 
record  l^at  ike  action  of  the  Commission  was  unlawful  or  un- 
P.U.R.1918B. 
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reasonable.  Hoekiiig  Valley  H.  €k).  t.  Public  Utilities  Com* 
mission,  93  Ohio  St  a«2,  P,U,R.1W6B,  406,  110  N.  E,  952. 

The  Commission  having  found  that  the  issnanee  and  sale  of 
said  stock  by  the  petitioner  was  proper  and  necessary  for  the 
reimbursement  of  its  treasury  for  moneys  actually  expended  by 
the  petitioner  on  capital  account  for  the  acquisiticoi  of  property, 
the  construction,  completion,  ext^ifiion,  antd  imptovement  of 
applicant's  facilities,  and  the  improvement  of  its  servke  within 
the  state  of  Ohio,  that  the  money  to  be  procured  thereby  was 
reasonably  required  for  sueh  pui^se^  aad  ihajb  said  stodc  ^as 
not  to  be  issued  in  whole  or  in  part  on  aeoount  of  espenditures 
to  be  made  for  operating  expeuse$,  or  to  reimburse  tibe  treasury 
for  mcmeys  obtained  from  the  issue  of  stock,  bonds,  notea,  or 
other  evidence  of  indebtedness,  its  order  will  be  affiiwed.  But, 
as  stated  above,  we  do  not  indicate  any  opinion  as  to  the  right 
of  the  company  to  issue  and  sell  the  remainder,  or  any  portion 
thereof,  of  the  $25,000^000  of  stodk  referred  to  in  the  application. 

Order  aflSrmed. 

Nichols,  Ch.  J.,  and  Wanamaker,  Newman,  Jones,  Matthias, 
Johnson,  and  Donahue,  JJ.,  concur. 


OREGOX  PUBLIC  SERVICE  COMMISSION. 

RE  POBTLAND  RAILWAY,  LIGHT,  &  POWER  COMPANY. 
[P.  S.  C.  Or.  Order  No.  321,  U-F-199.] 

Bates  ^Commis8ion8^  Jurisdiction -^Street  railway  fares, 

1.  The  Oregon  Commission  is  vested  with  the  power  either  to  raise 
0r  low^r  street  <isr  pAsseAger  tutesiti  <}itiea,  ^heris, '  after  a  foH  and 
complete  hearing,  the  iaots  jiietily  tu^  adtioiu 

$erviee'^JStreet  raUtcoy^ -^  JBypdpiMjy  —  Peak  prtifflc, 

2.  Although,  in  efforts  to  increase  the  efficiency  of  the  service  of  a 
street  railway  utility,  the  general  practice  has  been  to  accommodate 
the  service  io  the  pahlii,  it  is  possible  alta  to  vary  HkB  tt^vaneiit  of  the 
puhlio  to  meet  the  service  and  spread  the  peak  traffic  by  changes  in  the 
hours  of  beginning  and  quitting  work  in  the  various  lines  of  industry. 

Return  ->  Basis  ->  Watered  stocU, 

3.  The  amount  of  the  return  a^  utility  is  entitled  to  eatn  is  based 
on  the  Commissum's  FaliMtlon  of) the  property,  and  iff  in  no  manner 
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gDvesDcd  bf  the  amoimt  or  talueof  the  utilHj's  stocky,  whether  watered 
or  otherwise. 
HfiteB^C^mmisHona^  Fixing  rate9*^  FunetionB, 

4.  In  fixings  rate^  lor  a  utility  i^e  Oregon  Commiseion  performs 
three  distinct  functions:  The  first,  administrative,  in  seeing  that  the 
public  gets  the  service  it  pays  for;  the  second,  judicial,  in  seeing  that 
the  public  pays  for  what  it  gets;  and  the  third,  financial,  in  permitting 
a  return  sufficient  to  justify  the  investment  of  capital  in  public  service. 

Return  ^  Factors  conHdered '^  Public  polity. 

5.  In  fixing  the  amount  to  be  allowed  a  utility  as  a  return,  justice 
should  of  course  take  precedence  over  profit,  but  within  the  limits  of 
reasonableness,  the  Oregon  Commission  will  be  governed  by  considera- 
tions of  public  policy,  bearing  in  mind  the  oonstant  need  for  investment 
of  new  capital  in  order  that  the  public  may  be  properly  a»tved,  as  well 
as  the  fact  that  the  effect  of  the  action  in  a  given  case  is  not  confined 
to  the  particular  class  of  utility  in  which  it  is  exercised. 

Betum  —  Additional  development  —  Industrial  activity, 

6.  It  is  necessary  that  utilities  engaged  in  the  supply  of  power 
diould  be  miUntained  in  such  credit^  by. allowance  of  suffieiettt  return, 
as  will  enable  them  to  obtain  the  funds  required  f(Mr  the  development 
of  additional  power,  where  the  increase  of  industrial  activity  makes  it 
essential  that  such  development  be  undertaken  on  a  large  scale  in  the 
near  future. 

Bet utti  —  Street  railto^ifs  ^  Jnorea^. 

7.  An  increased  fare  was  fixed  for  a  street  railway  by  the  Oregon 
Commission  where,  after  a  practice  of  economies  inaugurated  pursuant 
to  a  former  order  of  the  Commission,  the  utility's  estimated  revenue  for 
the  ensuing  year,  at  the  prevailing  rate,  woidd  allow  a  retwrn  of  but 
1}  per  cent  on  the  property  valuation,  to  co>ver  both  int^est  and  invest- 
ment; and  it  was  evident  that  imless  the  relief  was  granted  the  utility 
must  inevitably  go  into  the  hands  of  a  receiver. 

tUitea -^ Street  pattttiaya ^^ Zone  eyatefn', 

8.  The  adi^antages  of  the  zone  Bystem  ol  fixing  street  railway  fares, 
as  an  ideal  method  of  imposing  charges,  is  more  than  offset  by  the,  injury 
to  public  comfort,  health,  and  safety  resulting  from  the  tendency  of 
the  increased  fares  to  suburban  points  to  create  a  slum  district  in  the 
low-fare  zoq». 

Uates^  Street  foUwa^^Trnnafer  <^wrge, 

9.  Raising  the  transfer  charge  of  a  street  rfiilway  company  to  9 
cents  would  be  equivalent  to  abolishing  transfers  entirely. 

Rettim  —  Street  railway  a  —  Unprofitable  extenaiona, 

10.  TTie  return  of  a  street  railway  utility  should  not  be  curtailed  be- 
cause of  unprofitfti>ye  eoitensions  made  by  it,  where  aome  el  sueh  ear- 
tensions  were  forged  on  it,  and  o.thers  were  made  in  response  to  a 
popular  demand  on  the  expectation  that  they  would  be  profitable,  and 
the  subsidies  gften  tiie  utility  for  such  extensions  have  been  less  than 
the  c^peration  lesaea  thaieon. 

Return '"Street  raiiirdt/a-^l\>lk;y  in  mUowing  ^  OommMnity  of  im* 
tereata, 

11.  It  win  be  the  policy  of  the  Oregon  Commission,  whenever  the 
P.U.R.1918B.  ^  '  T 
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«amiiig8  of  a  utility  are  sufficient  to  allow  the  owners  the  miKimnm  fair 
return  on  the  investment,  so  to  regulate  rates  that,  in  effect,  further 
profits  will  be  equally  divided^  by  allowing  the  utility  more  revenue,  ita 
eny^oyeea  more  wages,  and  the  public  better  or  cheaper  service. 

[January  6,  1918.] 

Application  of  Portland  Railway,  Light  &  Power  Company 
for  authority  to  increase  the  rates  of  fare  on  its  street  railway 
Hues  in  the  City  of  Portland;  schedule  of  increased  fares  fixed 
by  Commission. 

By  the  Ccmunission:  AppUeaticm  by  Portland  Bailway, 
Light,  &  Power  Company,  a  corporation  of  the  state  of  Or^on, 
Seeking  authority  to  increase  the  rates  of  fare  imposed  by  it 
for  the  transportation  of  persons  upon  its  system  of  street  rail- 
ways within  the  oity  of  Portland,  Or^pon. 

On  September  6,  1917,  the  applicant  in  the  above-entitled 
case  appeared  before  the  Public  Service  Commission  and  pre- 
sented testimony  in  support  of  its  petition-  There  were  present 
also  representatives  of  the  city  council  of  Portland,  of  the  com- 
pany's employees,  the  State  Federation  of  Labbr,  and  other 
similar  bodies.  In  preparation  for  the  hearing  the  Commis- 
sion's engineers  and  accountants  had  examined  the  data  to  be 
submitted  by  the  company,  and  the  Commission  was  therefore 
enabled  to  arrive  quickly  at  an  understanding  of  the  pertinent 
facts  in  the  case. 

On  October  5,  1917,  the  Commissioa  entered  findings  and 
order.  The  findings  covered  the  question  of  the  Commission's 
jurisdiction,  the  method  of  determining  the  present  investment 
of  the  utility  in  each  of  its  several  departvients,  watered  stock, 
revenues,  expenses,  and  the  effect  of  war  conditions. 

The  employees  of  the  company  were  then  asking  for  shorter 
hours  and  higher  wages,  and  a  statement  was  presented  of  hours 
of  labor  and  earnings  of  platform  men,  which  caused  the  Com- 
mission to  conclude  that  the  "granting  of  a  shorter  basic  day 
and  a  reasonable  increase  in  wages  is  justified."  The  Commis- 
sion, however,  declined  to  enter  into  any  discussion  of  the  proper 
amount  of  wages  to  be  paid,  believing  that  to  be  the  function  of 
the  company,  to  be  settled  by  it  with  due  regard  to  the  effect  on 
earnings  and  the  interests  of  the  stockholders. 

In  view  of  the  unsettled  condition  of  the  wage  question  the 
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Commissiopa  was  not  satisfied  with  the  definiteness  of  the  show- 
ing made.  It  was  felt  ako  that,  in  a  matter  affecting  the  interests 
of  so  many  people,  the  public  ought  to  be  informed  in  advance 
of  action,  rather  than  following  it. 

Moreover  it  was  thought  that  there  were  certain  possible 
steps  other  than  an  increase  of  fare,  which  would  tend  to  improve 
the  company's  condition.  It  was  the  desire  of  tiie  Commission 
that,  before  granting  the  applicant's  petition,  these  measures 
should  be  tried  and  their  effect  known,  so  that  the  nature  and 
extent  of  this  relief  required  might  be  more  accurately  deter- 
mined. The  Commission  therefore  contented  itself  at  that  time 
with  pointing  out  these  remedies,  but  announced  that  it  would 
keep  in  close  touch  with  tlie  company's  operations,  and  as  soon 
as  the  effect  of  its  order  had  been  demonstrated  would  take  such 
further  action  as  seemed  necessary. 

The  report  of  the  utility  on  its  operations  from  October  15, 
1917,  to  and  including  November  30,  1917,  having  been  re- 
ceived and  filed,  the  supplemental  application  of  the  utility  for 
increase  in  street  car  fares  was  set  for  hearing  at  the  courthouse, 
Portland,  Or^on,  on  Deeemtep  20,  1917;  and  notice  of  such 
hearing  was  served  upbn  the  city  of  Portland,  and  upon  all 
others  whose  appearance  was  entered  at  the  time  of  the  hearing 
of  the  original  application. 

Pursuant  to  such  notice  hearing  was  held  at  the  time  and 
place  above  mentioned,  and  the  following  appearances  were 
entered:       ^ 

Appearances:  E.  A.  Leiter,  Attorney,  Franklin  T.  Qriffitb, 
President,  for  Portland  Railway,  Light,  &  Power  Company; 
W.  P.  La  Roche,  City  Attorney,  John  M.  Mann,  Commissioner, 
for  City  of  Portland;  W.  S.  U^Ren,  Attorney,  R;  Walker,  Presi- 
dent, for  Amalgamated  Association  of  Street  &  Railway  Em- 
ployees of  America,  Local  Division  757 ;  W.  K.  Royal,  Attorney, 
for  Alberta  Commercial  Club ;  S.  L.  Rathbone,  Legislative  Rep- 
resentative, for  Board  of  Railway  Trainmen,  No.  130;  Dan 
Kellaher,  J.  Le  Roy  Smith,  Thomas  H.  Hayes,  L.  C.  Shoms, 
C.  W.  Madden,  for  himselt 

Jurisdiction. 

[1]  At  this  time  the  question  of  jurisdiction  was  again  raised 
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by  tiie  city.  The  Cbmmission  had  pfevionsly  mibmittied  thi? 
question  to  the  attorney  general  of  the  state.  We  quote  from 
his  opinion:  ^^It  has  been  the  opinion  of  this  office  ever  since 
preparing  and  filing  brief  in  the  supreme  oourt  of  Oregon  in 
the  Woodbum  Case,  82  Or.  114,  L.RA.1»17C,  »8,  P.CT.R. 
1917B,  967,  161  Pac.  891,  that  the  Public  Service  Commission 
of  this  state  is  vested  with  the  power  either  to  raise  or  lower 
street  car  passenger  rates  of  the  various  cities  of  this  state,  if, 
after  a  full  and  complete  hearing,  the  facts  justify  such  action." 
After  quoting  the  statute,  the  attorney  general  adds:  "Words 
could  not  be  clearer;  statute  law  was  never  more  explicit  from 
the  plain  terms  of  Hie  utility^  law.  The  legislature  and  the  peo- 
ple oi  the  state  havfe  conferred  the  necessary  authority,  on  ^he 
Commission  either  to  raise  or  to  lower  rates,  and  to  determine 
and  to  fix  such  rates  and  charges  'as  shall  be  just  and  reasonable.' 
This  is  the  latest  legislation  on  the  subject,  and  is  the  law  of 
the  state." 

Compliance  with  Previous  Order. 

It  was  shown  by  the  testimony  presented  that  the  remedies  pro- 
posed by  the  Commission  had  resulted  in  an  increase  of  net 
revenue  of  $20,000  per  month.  The  extent  to  which  the  utility 
had  been  able  to  comply  with  the  order  and  suggestions  of  the 
Commission  were  discussed  separately. 

Wage  Increase. — ^Following  the  issuance  of  Ae  Commissicni's 
order,  the  company  resumed  negotiations  with  its  employees,  the 
parties  meeting  in  a  commendable  spirit  of  fairness  and  modera- 
tion on  either  side,  and  finally  entering  into  an  agreement  f c»: 
arbitration^  The  result  was  the  granting  of  the  deitiands  of  th^ 
men  in  full,  but  with  the  ri^t  reserved  to  the  company  to  set 
aside  the  award,  if  the  Commission  should  not,  by  January  1, 
1918y. grant  sufficient  increase  of  rates  to  enable  it  to  pay  the 
new  scale  of  wages.  The  nlen  now  express  entire  satisfaction 
with  both  hours  and  pay. 

Unjust  Burdens. — Acting  on  our  recommendation  the  cjom- 
pany  requested  from  the  council  of  the  city  of  Portland  an 
explanation  as  to  its  power  and  inclination  to  remove  the  unjust 
public  burdens  pointed  out  by  the  Commission.  In  reply  there 
has  hem.  presented  in  evidence  before  us  a  coqpy  of  an  opinion 
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of  the  city  attorney  of  Poirtland  directed  to  the  council  and 
dated  October  29,  1917,  in  which  the  city  attorney  holds  tiiat 
relief  from  the  burdens  of  bard^surface  paving  and  maintenance 
thereof,  and  also  from  bridge  tolls,  can  only  be  granted  by  an 
amendment  to  the  charter  of  the  city. 

[2]  Increased  Efficiency  of  Service. — Hitherto  we  have 
tiiought  only  of  accommodating  the  service  to  the  public,  but  it 
is  possible  also  to  vary  the  movements  of  the  public  to  suit  the 
service.  Considerable  progress  has  been  made  in  the  spreading 
of  peak  loads  by  changes  in  the  bours  of  beginning  and  quitting 
work  in  large  industrial  establishments,  but  much  remains  to  be 
done.  Office  employees  and  professional  men  may  also  v^ry 
their  hours  ia  some  degree  so  as  to  avoid  traveling  at  times  when 
the  cars  are  crowded  with  those  in  other  occupations. 

In  the  matter  .of  operating  one-man  cars  the  company  feek 
that  under  the  conditions  prevailing  in  Portland  considerations 
of  safety  prevent  this  idea  being  put  into  effect,  except  to  a  very 
limited  extent.    . 

Additional  Business. — The  first  months  of  the  fiscal  year  have 
shown  a  large  increase  in  traffic  over  the  previous  year,  but  the 
rate  of  increase  is  falling  off  each  nu>nth,  and  now  at  the  end  of 
the  first  half  of  the  year  it  is  evident  that  the  actual  increase 
will  be  very  close  to  the  estimated  amount  of  15  per  cent  over 
1916-17. 

Reduced  Service.' — ^By  reduction  of  the  number  of  cars  on 
many  lines,  the  average  service  in  proportion  to  traffic  being 
now  somewhat  less  than  in  1916-17,  a  material  saving  in  operat- 
ing expenses  has  been  effected.  Studies  are  constantly  being 
made  and  records  kept  of  the  movements  and  distribution  of 
traffic,  to  the  end  that  tbe  Commission  may  have  complete  knowl- 
edge of  the  street  car  service  at  all  times.  Excessive  loading  is 
harmful  to  both  cc«npany  and  public ;  and  every  effort  is  being 
made  to  distribute  car  service  in  proportion  to  congestion  of 
traflic.  By  continued'  improvement  in  this  regard,  and  further 
adjustment  of  hours  of  opening  and  closing  commercial  and  in- 
dustrial establishments,  most  of  the  present  overloading  can  be 
eliminated,  and  the  Commission  will  see  tJiat  additional  service 
is  provided  to  the  extent  justified  by  the  existing  circumstances; 
P.U.R.1918B. 
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Bevised  Budget 

There  lias  been  presented  to  us  by  the  utility  a  detailed  report 
of  the  street  railways  for  the  full  month  of  November,  1917, 
during  which  month  the  curtailment  of  service  recommended  by 
the  Commission  has  been  in  effect  and  the  new  wage  scale  of 
all  employees  has  been  in  operation.  This  report  has  been  care- 
fully checked  by  the  representatives  of  the  Commission  and 
found  to  be  correct.  Especial  care  was  taken  to  see  that  no 
items  properly  chargeable  to  "Capital  Account''  had  been  in- 
cluded as  operating  expenses.  This  report  shows  the  substantial 
accuracy  of  the  budget  submitted  by  the  company  at  the  first 
hearing,  but  the  changes  in  rates  and  wages  are,  of  course,  re- 
flected in  these  figures.  A  revised  budget  has  now  been  prepared 
which  is  believed  to  be  a  reasonably  accurate  forecast  of  the 
operating  expenses  for  the  year  1917  to  1918. 

Budget. 

Maintenance  of  wmy  $   192,500 

Deferred   maintenance    83,600 

Maintenance   of   equipment    *..  226,500 

Deferred  maintenance 65,900 

Conducting  transportation    : 1,669,000 

Power     ♦ 79.200 

Railway  express    2,800 

General  and  miseellaneoud  expenses  . . » 249,700 

Depreciation 366,108 

$2,825,308 

For  five  years  past  the  gross  revenues  for  November  haTe 
averaged  8.38  per  cent  of  the  total  for  the  year.  Assuming  the 
same  ratio  for  this  year,  the  following  income  statement  has 
been  prepared : 

Income  Statement. 
1917-1918. 

Railway  operating  revenue  $3,361,000 

Hallway  operating  expenses  2^25,308 

Net  operating  revenue  $   535,692 

Taxes 200,819 

Bridge  rentals   110,000 

Net  inconie $   224,873 

This  shows  a  rate  of  return  on  the  value  of  the  street  railway 
property,  as  determined  by  the  Commission,  of  1^  per  cent.  This 
return  represents  the  total  amount  available  for  both  interest  and 
profit 
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Watered  Stock. 

[3]  In  spite  of  all  that  has  been  said,  there  still  lingers  a 
popular  impression  that  the  difficulties  of  the  street  railway 
company  are  fictitious,  and  are  merely  used  as  a  cover  for  an 
attempt  to  extort  a  profit  on  watered  stock.  We  therefore  wish 
to  repeat  with  the  utmost  emphasis  that  if  the  stocks  and  bonds  of 
the  company  were  100  times  the  real  value  of  the  property  it 
would  have  no  effect  on  this  case.  The  appeal  of  the  applicant 
and  the  decision  of  this  Commission  are  based  on  the  Commis- 
sion's own  valuation  of  the  property,  which  in  turn  was  governed 
chiefly  by  the  cost  of  reproducing  the  property  at  the  prices  and 
under  the  conditions  prevailing  from  1912  to  1916. 

This  valuation  represents  the  original  actual  and  rightful 
cost  of  construction,  stripped  of  all  elements  of  exorbitant  profit, 
fictitious  stock  value,  and  the  like,  but  modified  by  changes  in 
prices  and  values  of  the  component  parts  between  the  time  of 
construction  and  the  date  of  the  valuation.  Both  in  theory  and 
in  fact  it  represents  the  true  present  investment  of  the  owners. 

Functions  of  the  Commismn. 

[4-5]  The  Commission  now  jnas  before  it  a  concrete  situation. 
The  wages  of  the  platform  men  have  been  determined  inde- 
pendently of  both  the  Commission  and  the  company,  and  the 
pay  of  other  employees  has  been  made  to  conform  to  the  new 
schedule  for  trainmen.  The  future  growth  of  traffic  and  increase 
of  operating  expenses  have  been  forecast  with  reasonable 
accuracy. 

In  order  to  bring  clearly  before  the  public  the  relation  of  the 
Commission  to  this  and  all  similar  problems,  a  brief  statement 
of  principles  is  necessary.  The  Public  Service  Commission  per- 
forms three  distinct  functions. 

The  first  is  administrative.  The  Commission  must  see  that 
the  public  gets  what  it  pays  for,  and  no  less.  It  must  determine 
both  the  quality  and  the  extent  of  the  service  to  be  rendered  by 
the  utility.  In  the  case  before  us,  just  rates  cannot  be  established 
except  with  reference  to  definite  standards  of  frequency  and 
adequacy  of  service.  In  fixing  these,  the  right  medium  must  be 
found  between  service  which  is  good,  but  more  costly  than  the 
car  rider  can  afford,  and  that  which  is  cheap,  but  insufficient  to 
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meet  his  needs.'    The  service  must  fit  both  the  convenienoe  and 
the  pocketbook  of  the  patron. 

2.  Judicial.  In  the  exercise  of  its  judicial  functions,  the 
Commission  must  see  that  the  public  pays  for  what  it  gets,  and 
no  more.  The  rates  charged  must  be  reasonable  to  the  con- 
sumer; and,  so  far  as  this  limitation  will  permit,  the  rate  of 
return  on  investment  must  be  fair  to  the  utility.  But  "reason- 
able rates"  and  "fair  return,"  while  perfectly  clear  in  their 
judicial  sense,  are,  when  reduced  to  expression  in  dollars  and 
cents,  elastic  and  variable  terms.  What  to  one  seems  a  reasonable 
rate  may,  by  another,  be  regarded  as  extortionate  or  confiscatory. 
A  rate  of  return  which  is  fair  and  just  for  times  of  industrial 
stagnation  may  be  entirely  inadequate  for  periods  of  expansion. 
Even  under  fixed  conditions  these  terms  are  indefinite ;  there  are 
in  every  case  both  upper  and  lower  limits  within  which  any 
rate  of  charge  or  return  is  fair  and  reasonable.  Within  these 
limits  the  determination  of  rates  cannot  be  based  on  consider- 
ations of  justice  alone. 

3.  Financial.  This  brings  us  to  the  third  function  of  the 
Commission,  one  which  has  been  almost  entirely  overlooked  by 
the  public,  but  which  is  constantly  inci*easing  in  importance. 
A  prime  consideration  in  the  investment  of  capital  in  enterprises 
designed  to  serve  the  public  is  the  attitude  of  the  public  toward 
its  servants,  and  this  attitude  is  indicated  chiefly  by  the  actions 
of  the  rate-making  authorities.  The  return  permitted  to  exist- 
ing utilities  must  be  taken  by  the  prospective  investor  as  the 
limit  of  his  expectations.  If  the  rates  fixed  by  the  Commission, 
while  sufficiently  high  to  escape  condemnation  by  the  courts 
as  confiscatory,  will  yield  only  a  return  insufficient  to  attract, 
capital  into  needed  public  service,  it  is  the  public,  and  not  the 
investor,  who  will  suffer. 

The  Couunission  cannot  perform  this  function  directly.  It 
cannot  sit  down  with  Ihe  capitalist,  discuss  the  difficulties  and 
uncertainties  of  public  service  and  the  attractiveness  of  other 
kinds  of  investment,  and  agree  on  a  rate  of  return  just  high 
enough  to  induce  investment.  Yet  the  investor  must  feel  assured 
that  it  is  on  precisely  this  basis  that  his  case  will  be  judged  when 
he  has  made  his  investment.  He  must  be  certain  that  he  will 
not  bo  treated  in  accordance  with  the  common  expres^io^,  "The 
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company  has  got  its  money  in  here  and  eanft  get  out,  so  it  doesn't 
matter  what  we  do  to  them."  If  any  Public  Service  Oommis- 
sion  should  make  a  practice  of  enforcing  rates  "which  would  not 
attract  free  capital,  it  is  certain  that  the  community  would  even- 
tually lose  more  than  it  would  gain. 

In  the  consideration  of  any  case,  justice  of  course  takes 
precedence  over  profit,  but  within  the  limits  of  reasonableness 
this  Cominission  will  be  governed  by  consideratiotns  of  public 
policy,  bearing  in  mind  the  constant  need  for  the  investment  of 
new  capital  in  order  that  the  public  may  be  properly  served. 
The  principles  find  an  application  in  the  present  case.  It  may 
be  true  that  we  do  not  now  need  any  further  investment  in  street 
car  lines,  nor  is  there  any  connection  between  the  different  serv- 
ices rendered  by  this  utility,  each  being  i*equired  by  law  to 
stand  on  its  own  feet,  yet  the  effect  upon  investors  of  a  given 
action  in  rate  regulation  is  not  confined  to  the  particular  class 
of  utility  in  which  it  is  exercised. 

The  Power  Situation. 

[6]  We  are  so  accustomed  to  think  of  the  water  powers  of 
our  state  as  inexhaustible  that  it  is  with  some  surprise  that  we 
find  Portland  in  serious  danger  of  a  check  to  the  growth  of  her 
new  industries  from  lack  of  power  to  supply  them.  Power  is  a 
prime  consideration  in  every  modem  industrial  enterprise.  A 
manufacturer,  desiring  to  establish  himself  in  Portland,  must 
first  be  assured  of  a  constant  supply  of  power  at  reasonable  cost. 
Under  ike  present  ooiiditions  of  fuel  suj^ly,  our  industrial 
system  is  dependent  for  power  on  supply  through  public  service. 

There  are  two  power  companies  in  public  servici^  in  Portland, 
the  present  applicant  with  hydroelectric  plants  at  Oregon  City, 
Cazadero,  Rivermill,  Bull  Run,  and  Silvert<m,  three  steam  plants 
in  the  city,  and  one  in  Salem,  and  the  Northwestern  Electric 
Company  with  a  hydroelectric  plant  on  the  White  Salmon  river 
in  Washington  and  a  steam  plant  in  Portland.  The  greater  part 
of  the  latter's  power  is  used  in  the  state  of  Washington,  only 
20,000,000  kw.  hr.  being  sold  in  Oregon  last  year  as  against 
147,000,000  by  its  competitor. 

The  city  of  Portland  and  the  whole  Willamette  Valley  as  far 
fouth  as  Salem  rely  fbr  power  chiefly  on  the  Portland  Railway, 
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Light,  &  Power  Company.  The  records  of  the  company  show 
that  no  additions  have  been  made  to  its  generating  capacity  in 
the  past  four  years,  although  from  1909  to  1913  its  rated  capacity 
was  increased  41,000  kw.,  which,  with  the  19,000  added  by  the 
Northwestern  Electric  made  a  total  increase  of  250  per  cent  over 
the  power  supply  of  1909. 

The  present  rated  capacity  of  the  Portland  Railway,  Light,  & 
Power  Company's  system  is  ^,630  kw.,  and  the  maximum 
demand  for  1917  was  51,000  kw.,  but  tiiose  figures  do  not  at  all 
indicate  the  true  situation  so  far  as  the  maximum  load  that  can 
be  carried  by  the  system  is  concerned. 

Through  the  installation  of  machinery  of  ample  capacity,  and 
the  maintenance  of  a  considerable  supply  of  stored  water,  the 
company  is  easily  able  to  meet  any  possible  demand  for  power 
for  a  brief  period.  But  during  extreme  low-water  periods  the 
continuous  hydro  capacity  is  barely  over  one  third  of  the  rated 
capacity  of  42,630  kw.  The  water  supply  of  September,  1915, 
was  the  lowest  on  record,  being  sufficient  for  only  15,750  kw. 
The  steam  stand-by  can  carry  a  peak  load  of  21,000  kw.,  but 
only  18,500  continuously. 

The  average  load  for  September,  1917,  was  over  24,000  kw., 
so  that  with  the  present  load  a  repetition  of  the  1915  water  eon- 
diticms  would  require  the  use  of  nearly  one  half  of  the  steam 
reserve  to  carry  the  constant  load.  Accidents  which  have  occurred 
in  the  history  of  the  system,  and  flood  conditions  such  as  those 
of  December  18^20,  1917,  when  eperations  at  three  of  the  four 
principal  hydro  plants  were  seriously  interfered  with  at  the 
same  time,  show  the  absolute  necessity  of  keeping  an  ample  steam 
reserve,  if  a  reliable  supply  of  power  is  to  be  maintained. 

It  is  thus  evident  that  even  at  this  time  the  power  supply  is 
but  little,  if  at  all,  in  excess  of  the  demand,  after  making  allow* 
ance  for  a  proper  reserve.  But  now,  after  a  period  of  com* 
paratively  slow  growth,  the  demand  for  power  is  increasing 
rapidly.  The  Northwestern  Electric  Company  has  just  an- 
nounced its  intention  to  build  a  10,000  kw.  steam  plant  in  the 
city,  and  it  is  reported  that  it  will  also  add  a  small  hydro  plant 
on  the  White  Salmon  river.  But  these  will  not  more  than  take 
care  of  the  anticipated  increase  of  the  next  one  or  two  years. 
With  the  advent  of  the  shipbuilding  industry,  and  th^  great 
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improvement  in  the  Inmber  business  and  kindred  lines,  a  large 
increase  in  industrial  acstiviiy  is  confidently  looked  for.  If  this 
growth  is  not  to  be  blighted  by  inability  to  supply  power  for  it, 
it  is  essential  Ihat  the  de^lc^ment  of  additional  power  on  a  lai^ 
scale  be  undertaken  in  -Sie  yery  near  future ;  and  to  this  end  it 
is  necessary  that  the  utilities  engaged  in  the  supply  of  power 
shall  be  maintained  in  such  credit  as  will  enable  them  to  obtain 
the  funds  required  for  such  development. 

[7]  With  this  review  of  the  situation  and  of  the  principles 
which  ought  to  govern  utility  regulation,  we  are  prepared  to 
consider  the  merits  of  the  present  case,  the  various  lines  of  action 
\vhich  are  open  to  us,  and  their  consequence. 

Denial  of  Relief. 

It  is  evidait  to  the  Oommission  that  if  the*  company  be  denied 
relief  it  must  inevitably  go  into  the  hands  of  a  receiver ;  for  on 
its  intemrban  lines  operating  expenses  equal  receipts,  and  the 
earnings  of  the  light  and  power  department  are  insufficient  to 
meet  the  bonded  interest  of  the  whole  system,  or  even  to  mak^ 
9  fair  return  upon  the  investment  in  that  branch  of  the  utility. 
The  primary  duty  of  the  receiver  would  be  to  coiKierve  the  prop- 
erty, and  the  public  would  receive  service  only  so  far  as  the 
interests  of  the  property  would  i)ermit.  Having  no  means  at  his 
command  ofher  than  the  revenue  from  elevations,  and  no  power 
to  increase  the  fares  without  the  consent  of  the  Commission,  he 
-would  be  compelled  to  cut  the  sendee  to  the  point  where  receipts 
would  equal  expenses.  As  we  shall  show  elsewhere,  such  a 
reduction  of  service  would  be  intolerable. 

Belief  Neeessartf. 

But  this  Oommission  believes  that  it  wouM  be  dereliot  in  its 
duty  if  it  should  refuse  the  proper  amount  of  relief.  The  com- 
pany, after  having  reached  in  1912  a  stage  of  development  in 
which  it  was  able  to  earn,  a  return  of  6  per  cent,  and  having  thus 
proved  the  soundness  of  its  investmeht,  encountered  a  combina- 
tion of  adverse  conditions  which  could  not  have  been  foreseen. 
Financial  stringencies,  the  enormous  increase  in  private  auto- 
mobiles, jitney  competition  and  war  prices,  formed  an  alliance 
against  which  no  industry  unable  to  protect  itself  by  an  increase 
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of  prices  could  possibly  contend.  For  five  years  tbe  oompasy 
struggled  to  overcome  these  difficulties;  its  stockholders  have 
c(mtributed  two  aud  one-half  millioB  dollars  to  meet  the  con- 
stantly increasing  deficits  and  to  maintain  the  safe  and  reason- 
able  service  to  which  the  public  is  entitled.  There  has  been  a 
marked  reduction  in  overhead  costs  for  supervisicHiy  brought 
about  by  the  oon8olidati<«  of  departmenta  and  reduction  in  the 
number  of  oflScials.  Now  on  the  eve  of  better  times  comefl  the 
necessity  for  a  great  increase  in  wages.  The  utility  consequently 
finds  itself  unable  longer  to  carry  the  burden,  and  appeals  for 
that  relief  for  which  it  might  properly  have  asked  at  a  much, 
earlier  period  had.it  not  been  that  its  patrcms  were  equally 
burdened. 

Under  state  regulation  of  rates  no  utility  is  permitted  to  earn 
a  surplus  during  good  times  by  which  to  carry  itself  over  the 
lean  years  whidi  may  lie  ahead  of  it  Sates  must  at  aU  times 
be  kept  down  in  conformity  with  the  valve  and  the  cost  of  the 
service  rendered.  Justice,  therefore^  requires  that  when  ooats- 
go  up,  rates  should  do  likewise. 

The  law  forbids  the  establishment  of  rates  whose  effect  will 
be  the  oonfiscaticm  of  the  pnqperty  of  the  utility.  It  has  been 
shown  to  the  satisfaction  of  the  Ccmmiission  that  the  existing^ 
rates,  with  the  present  oost  of  operation,  arc,  in  fact,  confiscatory* 
What  the  Commission  has  no  l^gal  right  to  jCstaUish,  it  has  no 
moral  right  to  maintain. 

The  manner  and  extent  of  relief  require  careful  consideration,. 
and  Tve  shall  discuss  briefly  the  various  measures  which  have 
been  proposed.  ♦ 

Reckiction  of  Service. 

The  possibility  of  reducing  the  expenses  within  the  receipts  at 
the  5-cent  rate,  by  further  curtailment  of  service,  has  been  sug- 
gested. At  first  thought  this  seems  feasible.  Operating  esr- 
penses  and  bonded  interest  exceed  receipts  by  only  about  12  per 
cent  If  this  difference  could  be  overcome,  interest  dn  the 
balance  of  investment  might  wait  for  bett^  times«.  But  it  must 
be  remembered -that  a  large  part  even  of  the  operating  expense 
does  not  vary  with  service.  Ties  rot,  tracka  settle,  pavements  go 
to  pieces,  rails  rust,  car  timbers  decay,  even  if  thejre  is  no  service 
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at  alL  The  following  table  containa  an  estimate  of  the  portion 
of  the  NovembeTy  1917,  operating  expenaes  which,  widiin 
moderate  limits,  would  vary  directly  with  servioe,  and  the  amount 
wlioh  would  not  be  ao  affected. 

Relation  of  Operating  Expenses  to  Variations  in  Senrioe. 


AtocnmL 


Mmtmanm  of  Way^ 

Superintendence    

Balbst  

Ties 

Rails  

Fastenings  and  joints 

Special  work  

Roadway  and  track  labor   

Paying    

Miscellaneous    

CleaniBg  and  sanding  trades  . . . 

Bridges  and  eulverts 

Crossings  and  fences 

Sifrnals  

Telephone  and  telegraph  system 
Other  miscellaneous  expenses  . . 

Poles  and  fixtures 

Distribution  system    

Buildings  and  structures 

Other  operations  Or 


Maintenance  of  wa^ — ^Total 
Maintenanca  of  equipment  .  * « « 


0<mdnetm§  Tnn^porimiUm 

Traffic    

Superintendence   

Passenger  trainmen 

Freight  trainmen , 

Misoellaneoua  car  service  empk^eea 
Miscellaneous  car  service  expensea 

^Station  employees  

Station  txpeniM^s , . 

Car  house  employees 

Car  house  expenses 

Telephone  system 

Other  expenses » .  • 


Railway  express 

Power  

Bridge  rentals   . 
General  expense 


Novem- 
ber 


Varying  with 
Service. 


E^penws.  p^r  Cent.  Amount. 


$1^86 

4 

411 

148 

91 

1,219 

2,H69 

1,522 

79 

2,259 

41S 

108 

122 

89 

1,319 

109 

2,434 

721 

27 


$14,911 


$18.93i> 


$761 

5,060 

100,765 

95 

701 

2,630 

598 

186 

7,093 

404 

26 

630 


$118,899 


$205 

5,979 

9,053. 

21,315 


$189,297 


0 

0 

0 

100 

100 

100 

80 

80 

100 

100 

.    0 

0 

0 

0 

100 

0 

60 

0 


0 

0 

0 

$148 

91 

1,219 

2,295 

1,218 

79 

2,259 

0 

0 

0 

0 

1,319 


1,460 


$10,0g8 
90%!     $17,041 


100 

ioo 

100 

0 

0 

90 

90 

0 

100 

94% 


100 

100 

0 

81% 


0 

0 

$100,765 


701 

2,630 

0 

0 

6,384 

864 


630 


$111,474 


$5,979 
9,053 


$153,635 


Not 
Variable 
Amount. 


$1,386 

4 

41 

0 

0 

0 

674 

304 

0 

418 
108 

12a 

89 

0 

309 

974 

721 

27 


$4,823 


$1,894 


$761 

5,060 

0 

95 


508 

186 

709 

40 


$7^425 
$205 

21,3i5 


$35,662 


Any  saving  ii^  oest  oi  transportation  must  therefore  be  made 
out  of  81  per  cent  ol  &e  operating  esp^nses, .  We  have  estimated 
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these  expenses  at  $2,349,700^  exdudu^  deferred  maintenance, 
taxes,  and  depreeiation«  Of  this  81  per  cent,  or  $1,908,300, 
will  vary  with  the  amount  of  service. 

An  increase  in  net  revenue  of  $412,000  has  been  diown  to  be 
necessary  to  cover  bonded  interest  alone.  If  this  is  all  to  be 
gained  by  reducing  service,  the  saving  must  be  made  out  of  the 
above  amount  of  $1,903,300,  requiring  a  reduetion  of  22  per 
cent.  To  cover  6  per  cent  interest  on  the  entire  investment  of 
$18,233,371,  as  determined  by  the  Commission,  requires  $789,- 
000  more  net  revenue,  to  gain  which  service  must  be  cut  41  per 
cent  below  the  present  standard.  Such  reduction  is  utterly 
impracticable. 

Municipal  Ownership, 

The  cost  of  service  would  not  be  less  if  tl^e  city  should  take 
over  the  street  car  system  and  operate  it.  With  the  present 
service  and  equal  efficiency  of  management,  the  operating  ex- 
penses would  be  the  same  as  at  present,  while  power  instead  of 
being  furnished  as  now  at  cost  would  have  to  be  paid  for  at  com- 
mercial rates.  Under  condemnation,  it  is  not  likely  that  the 
property  could  be  bought  for  any  less  than  the  Commission's 
valuation,  and  if  the  courts  took  account  of  the  present  scale  of 
prices,  of  materials  and  labor,  the  cost  would  be  increased  at  least 
25  per  cent.  Money  for  such  purpose  could  not  be  obtained  for 
less  than  6  per  cent,  so  that  th'e  interest  charge  would  be  at  least 
as  large  as  now. 

Under  city  management,  service  oould  be  maintained  only 
by  a  resort  to  one  or  more  of  the  following  expedients :  Reduce- 
ing  service,  cutting  wages,  raising  fares,  or  making  up  the  deficit 
by  taxation. 

Zone  System, 

[8]  The  zone  system  has  many  advocates.  It  is  based  on  the 
principle  that  the  piurchaser  pay  in  accordance  with  what  he 
gets.  It  is  in  almost  universal  use  in  European  cities,  where  it 
gives  entire  satisfaction.  If  adopted  here,  it  would  permit  low 
rates  to  be  maintained  in  a  great  part  of  the  city,  and  would  com- 
pel the  long  and  now  unprofitable  lines  to  pay  at  leaet  the  cost 
of  operation.    It  would  alsa  enable  the  company  to  m^et  jitney 
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eompotition  bj  makmg  low  but  still  profitable  xates  on  the 
lines  of  heavy  traffic,  where  alone  tibe  jitneys  operate.  But  while 
these  considerations  are  entitled  to  great  weight,  it  seems  to  us 
that  the  adoption  of  the  zone  system  is  inexpedient  at  this  time. 
It  is  estimated,  from  a  study  of  traffie  records  for  ^N'ov^ember, 
1917,  that  one  fourth  of  the  travel  originates  more  than  3^  miles 
from  the  center  of  the  city.  If  this  distance  be  adopted  as  the 
zone  boundary,  and  a  transfer  diarge  added,  the  additional  rate 
for  each  zone  necessary  to  make  up  the  deficieocy  in  revenue 
will  be  2  centa  Many  riders  would  thus  be  compelled  to  pay 
9  cents  and  some  11  in  place  o£  the  present  single  fare.  The 
resulting  disturbance  in  property  and  rental  values  would  be 
very  great.  Many  working  people  would  find  it  necessary  to 
give  up  their  homes  in  distant  suburbs,  and  live  nearer  their 
woric. 

The  satisfactory  results  of  the  zone  system  in  European  cities 
are  largely  due  to  the  fact  that  there  the  rich  live  at  a  distance 
and  the  poor  in  tenement  districts  at  the  heart  of  the  city.  The 
latter  thus  require  but  little  transpottation,  and  the  greatest  cost 
falls  on  those  best  able  to  bear  it  These  congested  districts 
existed  before  the  advent  of  the  street  car,  and  cheap  transporta-* 
tion  has  improved  rather  than  intensified  this  condition.  But  in  . 
American  cities  where  the  beat  living  conditions  are  found,  and 
particularly  in  Portland,  the  working  classes  live  at  the  greatest 
distance  and  the  extra  charges  of  the  zone  system  would  fall 
almost  entirely  on  them.  While  the  effects  of  the  additional 
cost  of  transportation  would  not  alone  be  sufficient  to  bring  abbut 
the  formation  of  a  slum  district,  it  would,  joined  with  oftfaer 
causes,  tend  to  do  so,  and  the  resultant  injury  to  comfort,  health, 
and  safety  would  more  than  offset  the  advantages  of  an  ideal 
system  of  imposing  charges. 

It  is  urged  that  it  is  manifestly  unfair  to  make  the  car  riders 
on  one  line,  or  portion  of  a  line,  pay  a  part  of  the  cost  of  opera* 
tlons  elsewhere,  in  addition  to  paying  the  cost  of  the  service  ren- 
dered to  them.  But  this  raises  the  question  whether  the  city  of 
Portland  is  to  be  considered  as  one  community,  having  one  com- 
mon interest,  or  as  a  group  of  communities  whose  interests  are 
opposed  to  each  other.  It  appears  to  us  that  the  fostering  of  a 
spirit  of  tmion,  tJle  welding  together  of  the  entire  community  into 
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one  body  wttb  common  interest  and  united  aetion  is  worth  t»Mre 
tiian  a  saving  of  1  or  2  cents  om  a  ear  fara 

Transfer  Charge. 

[8]  Closely  oonneoted  wbh  the  zone  aystem  ik  the  i<iea  of  a 
charge  for  transfers.  There  are  sow  aboot  23^000,000  tf ansfers 
used  per  year.  It  wouM  requite  a  4-cent  dmige  on  Ihia  number 
to  prodnee  the  revenue  ikm  needed,  in  additioti  to  the  &roent  fare, 
but  such  charge  would  result  in. a  very  great  reduction  in  the 
use  of  transfers,  making  it  necessary  to  raise  the  price  to  at  least 
6  cents,  which  would  be  equivalent  to  abolishii^  transfers  en- 
tirely* 

UhprofitaT)le  Bxtensions. 

[10]  Much  criticism  has  been  directed  against  the  company 
for  building  into  unprofitable  territory*  At  the  same  time  there 
is  complaint  that  subsidies  have  been  given  the  company  for  such 
extidnsions,  and  that  the  att^npt  is  bow  being  made  to  earn  a 
return  on  the  capital  r^eaented  by  «uoh  gifts.  A  little  reflection 
will  show  diat  these  two  objections  must  partly  naitralise  each 
other*  The  subsidies^  whose  total  atn6unt  was  shown  by  the  Com* 
mission's  findings  in  the  valuation  to  be  only  about  $307,000, 
have  been  leas  than  the  losses  ill  operation  in  early  years  on  the 
lines  for  which  they  were  givaou  It  should  be  noted  that  the 
Commission's  valuation,  or  the  investma^^t  on  which  the  ccmi- 
pany  is  now  asking  return,  does  tiot  include  the  lines  about  which 
criticism  has  been  most  frequent,  i>%z.^  Atameda,  Arlington 
Heights,  Beaumont,  Eastmorelatid,  King$  Heights,  and  West- 
over  Terrace.  Where  paymenta  by  property  owners  on  these 
lines  were  in  arrears,  the  service  lias  b0en  cut  down,  and  afrrange- 
ments  made  for  cash  payment  in  advance. 

The  Massachusetts  Public  Service  Commission,  speaking  of 
unprofitable  extensions,  says :  '^It  is  ait  operating  axiom  in  the 
street  railway  business  that  new  extensions  do  not  pay,  but  in 
most  cases  incur  defieifs  at  least  for  the  filpst  y^arg  of  op^ation* 
A  true  measure  of  adequate  service  is  not.  only  f requen<!y,  regn- 
lajrity,  and  speed  of  oars,  but  also  extension  of  tracks  to  help 
build  up  the  outlying  districts*" 

In  the  case  beforo  U8|  Vancouver,  St  Johns,  a^ad  Sell  wood  li^es 
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8er7e  commtuiities  wbi(^  it  is  highly  desirable  should  be  closely 
linked  to  Portland.  Rose  City  Pait,  Monta:villa,  Mt  Scott,  and 
Woodstock  and  other  lines  have  made  it  possible  for  a  multitude 
of  citizens  to  own  their  homes,  and  have  aided  greatly  in  build- 
ing up  the  city.  For  these  reasons,  and  because  some  of  the  ex- 
tensions complaitied  of  were  forced  on  *&e  company,  while  others 
wete  made  in  response  to  a  popular  demand,  as  well  as  because 
they  were  expected  eventually  to  be  profitable,  Ac  Commission 
does  not  feel  juj^z-fied  in  imposing  a  penalty  upon  the  cconpany 
for  being  possibly  too  optimistic  for  Ihe  growth  of  the  city. 

The  average  earning  per  car  hour  in  November  for  the  entire 
system  was  $2.2 6.  The  following  table  of  the  lines  earning  less 
than  this  amormt;  and  the  per  cent  increase  of  total  earnings  of 
«uch  lines  over  Novtember,  1916,  shows  that  Aey  will  soon  have 
passed  out  of  the  unprofitable  period  wliioh  of  necessity  exists  in 
the  early  history  of  every  line. 


Line. 


Fulton    

Irvington    

Montavilla    

Roee  City  Park  . 

TVoodstock   

Richmond   

BrooUyn 

Woodlawn    

Sdlwood   

Mt.  Scott 

Hawthorne  Ave. 
St.  Johns  ...... 


lElaminj^ 
Per  Gar  Hour. 


1.76 
1.95 
2.02 
«.12 
1.98 
2.18 
1.42 
2.20 
2.06 
1-6S 
X.99 
2J)4 


Increaat  of 
Total   Earnings 
from  Nor.  1916. 


16.  % 

.2 
13.1 

4.T 
10.7 
20.7 
16.6 
18.2 

9.3 
12.3 
19.1 
17.7 


Control  of  Utilities. 

Few  are  aware,  even  among  the  best  informed,  of  the  revolu- 
tion which  has  taken  place  in  the  past  ten  or  fifteen  years  in  the 
iielations  between  pnblic  service  corporations  and  the  conununitics 
which  they  serve.  The  popnlar  ima^nation  still  beholds  the 
corporation  seated  astride  the  people's  neck,  dominating  its  poli- 
tics, corrupting  its  ofiicials,  using  its  streets  and  thoroughfares 
without  compensation,  and  exacting  enormous  profits  from  ficti- 
tious investments*  But  however  true  this  picture  may  have  been 
in  the  past,  the  public  control  of  utilities  has  restored  the  anthori* 

ty  of  the  people  over  their  servants.     The  properties  of  ihese 
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utilities  are  now  carefully  examined  and  appraised  at  tiieir  true 
value.  Any  watetr  in  their  stocks  is  disregarded,  and  rates  are 
established  oa  the  basis  of  reasonable  coat  to  the  o<»isumer  and 
fair  return  to  the  investor.  Progressive  corporation  managers 
welcome  the  change  which  transforms  th^m  from  public  enemies 
into  public  servants,  but  (m  the  other  side  some  who  do  not  realize 
the  changed  state  of  affairs  are  prone  to  use  their  newly  acquired 
powers  in  belaboring  their  ancient  enmny. 

It  is  time  for  the  public  to  realiee  that  the  powors  ccotferred 
upon  public  service  commissions,  thoroughly  tested  and  upheld 
by  the  courts,  are  ample  for  the  protection  of  the  public  against 
all  the  evils  horn  which  they  have  sulSered  in  the  past.  It  is  time 
also  to  realize  that  good  service  can  be  obtained  <mly  by  just  and 
equitable  treatment  No  starved  horse  ever  pulled  a  heavy  load. 
The  utilities  have  been  deprived  of  the  power  to  make  unjust 
profits.  They  must  also  be  protected  against  unjust  losses.  If  a 
utility  is  driven  into  a  position  where  its  credit  is  impaired  and 
it  can  obtain  money  for  operations  and  extensions  only  at  un- 
reasonable cost,  the  public  must  share  the  loss. 

A  Temporary  Condition. 

Eate  regulation  under  Commission  control  is  elastic,  respond- 
ing readily  to  changes  of  conditions.  While  in  this  case  both 
justice  and  policy  demand  that  an  increase  of  fares  be  granted 
for  a  time,  it  is  the  hope  and  expectation  of  the  Commission  that 
improved  business  will  soon  permit  a  restoration  of  the  old  rates, 
or  at  least  a  step  in  that  direction.  Relief  of  the  company  from 
the  burdens  of  paving,  free  transportation  of  city  employees,  and 
excessive  bridge  tolls,  will  do  much  to  hasten  the  time  when  such 
restoration  will  be  possible. 

In  the  meantime,  the  utility  will  be  eKpected  to  continue  to 
render  monthly  reports  of  its  operations  under  this  order,  and 
the  public  may  rest  aissured  that  any  possible  action  in  its  inter* 
est  will  be  taken  without  delay. 

A  Permanent  Policy. 

[11]  Thoughtful  consideration  will  reveal  a  community  of 
interest  between  the  three  parties  to  this  situation,— the  em- 
ployees, the  investors,  and  the  public.     No  fair-minded  person 
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will  deny  that  it  is  for  the  good  of  all  that  the  first  should  be  well 
paid,  and  not  overworked ;  that  the  second  should  be  fairly,  but 
not  excessively  rewarded ;  and  that  the  third  should  be  iorved  at 
(he  lowest  rate  possible  consistent  with  the  other  conditions.  At 
the  same  time  the  incentive  of  personal  reward  must  be  retained, 
or  economical  operation  is  impossible. 

The  Commission  hopes  to  bring  about  a  state  of  affairs  wherein 
the  interests  of  all  shall  be  properly  guarded.  The  employees  are 
now  well  cared  for.  Whenever  the  revenues  reach  an  amount 
sufficient  to  give  the  owners  the  minimum  fair  return  on  their 
investment,  it  will  be  the  policy  of  this  Commission  so  to  regu- 
late rates  that,  with  the  co-operation  of  the  company,  any  further 
profits  may  be  equally  divided  between  the  three  parties;  the 
employees  receiving  more  wi^es,  the  company  more  revenue,  and 
the  public  better  or  cheaper  service.  Efficient  management  will 
then  be  rewarded  by  increased  dividends,  and  faithful  service  by 
higher  wages^  while  the  public  will  profit  from  both  by  reduced 
fares. 

FINDINGa 

After  a  full  consideration  of  the  foregoing,  an  edaudtive  in- 
vestigation of  the  operation  of  the  utility  subsequent  to  the  order 
of  this  Commission,  in  this  matter  made  and  entered,  October  5, 
1917,  and  a  complete  review  of  all  the  proceedings  prior  to  such 
order,  the  Commission  now  makes  the  following  findings: 

I.  That  the  practices  and  economies  inaugurated  by  the  utili- 
ty, pursuant  to  the  former  order  of  this  Commission,  are  not  pro- 
ductive of  an  adequate  return  to  protect  the  integrity  of  the  com- 
pany. 

n.  The  present  revenues  derived  by  this  utility  from  the 
operation  of  its  street  railway  system  are  inadeq^iate. 

III.  The  service  now  afforded  is  not  in  excess  of  the  reasonable 
requirements  of  the  traffic  handled. 

IV.  The  rates  charged  and  collected  as  cash  fares  and  for  un- 
limited ticket  liooks  a^  unjust,  unreasonaBle,  amd  inadequate* 

V.  That  just,  reasonaUe,  and  adequate  rates  and  practices 
to  be  imposed,  chargedi  and  coUectpd  in  Ueu  of  such  ^ates  and 
practices  found  to  be  imreesenable,  imjust,  and  inadequate  are: 
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Cash  fares   6  cents  each 

Unlimited  tickets  .5  tic^kets  for  30  cents,  tickets  to  be  OB 

sale  by  all  oonductara 

Unlimited  tickets  in  books 50  lickets  for  $2.75. 

Limited  Bchool  children's  tickets  ^ . . .  4  eettto  each. 

All  tickets  and  cash  fares  shall  iiiclnde  transf ei*  privileges. 

ORDER. 

In  accordance  with  and  based  npon  the  foregoing  findings,  and 
the  complete  record  in  this  proceeding,  it  is  ordered  that  the 
Portland  Railway,  Light,  &  Power  Company  be,  and  it  is  here- 
by, authorized  and  permitted  to  increase  the  rates  named  by  it 
in  its  tariff  O.  R.  C.  No.  P-141  for  cash  fares,  and  unlimited 
tickets,  such  fares,  however,  not  to  exceed  the  following : 

Cash  fares  ..*......•. • 6  oentsL 

Unlimited  tickets   5  tickets  for  30  cents     (tickets  to  be 

en  sale  by  all  ooBductors). 

Unlimited  tickets  in  books  . . . , 50  tickets  for  $2.75. 

Limited  school  children's  tickets  ...  .4  cents  each. 

All  tickets  and  cash  fares  shall  include  transfer  privileges.    . 

And  it  is  further  ordered  that  until  otherwise  advised  by  this 
Commission  the  Portland  Railway,  Light,  &  Power  Company 
shall  continue  to  render  to  this  Comufiission  reports  of  its  cpera- 
tiQtis.hiM?euB(der.  '     .    .      '   r 

The-^pplicntipn  of  this  ordpr  is  restricted  to  purely  iaitrastate 
business,  m^  nothing,  herein  conjkained  sh^l  be  ;taken  as  in  any 
w^  affectix^  intenstat^  con^eirce; 

This  order  will  be  effective  on  and  after  January  J,5^  1918. 

Darted  at  ^alem,,  Oregon,  this  ^ih  <lfy  of  Januaiy,  1918, 

Public  Service  Commissiou  of  Oregon,  by  Frank  J.  Miller, 
Hylen  H.  Coxey,  and  Fred  G.  Bucjitel,  Commissioners. 


PENNSYLVANIA'  PltBlIi'lC  S£:IIVIC£:  COMBHSSION. 

HIRAM  E..STEINMBT3 

BELL  TELEPHOSTE  COMPANY  OP  PEliFNSYIiVANLi. 

'    '         '    '       [<)omplaint  docket  17(rt.] 

Service  —  Telephone  —  Particular  person  tott  calls, 

A  1%)^  reqttl¥in|r  MWoyer  tdV)  )hies  bf  V9  ikiiles  o^  tinder  to  h% 
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made  to  the  number,  and  payment  therefor  regardless  of  whi^ther  the 
particular  person  asked  for  is  secured,  is  reasonable;  since  sUch  ''par- 
ticular person"  service  involves  too  much  additional  time,  trouble^  and 
expense  to  r^uire  the  oompany  to  stand  the  loss  in  case  of  failure  to 
get  the  party  desired. 

IDeeember  2X>  1017.] 

CoMPLArsTT  hf  Hfaram  E.  Steinmetz  that  ''particular  person'* 
telephone  service  be  restored  by  the  Bell  Telephone  Company; 
dismissed. 

Ryan,  Commissioner ;  Hiram  £.  Steinmetz,  of  Ephrata, 
PemD^lvania,  complains  that  on  September  11th  last  he  called 
the  operator  at  the  Ephrata  exchange  of  the  Bell  Telephone  Com- 
pany,  and  stated  that  he  desired  to  speak  with  a  particularly 
named  person,  at  a  designated  number  in  the  city  of  Beading. 

The  operator  repUeci  that  under  the  rules  of  the  company  the 
call  must  t3|e  made  to  the  numbear,  and  if  oommimication  was 
secured  from  th?  telephone  in  Ephrata  tp  the  telephone  in  Read^ 
ing  it  must  be  paid  for  regardless  of  whether  or  not  the  indi- 
vidual specially  asked  for  should  respond. 

To  this  action*  the  complainant  makes  objection^  contending  in 
effect  that,  unliesa  he,  is  able  to  speak  widi  the  person  he  names, 
no  charge  should  be  .made.  , 

The  distance  from  Ephrata  tjo  Reading  is  19  miles  hj  railroad 
and  16  miles  by  th^  wires  or  "air-line  basis''  of  the  telephone 
Boxnpi^nj,  Prior  to  the  filing  of  the  new  schedule  of  rates  for 
Pennsylvania  by  the  respondent,  the  "particular  person"  service 
wa^.per^tte4  between  these,  two. places — the  time  limit  being 
three  minutes.  Under  the  new  schedule  an  effort  has  been  made 
to  secure  uniformity  of  rates  and  of  administrative  rules.  These 
new  rates  were  filed  in  compliance^  with  the  order  of  this  Conpmis- 
sion  to  the  company  to  reduce  its  revenues,  by  the  amount  of 
$1,000,000. 

Under  this  schedule  the  rates  for  the  number  to  number  service 
are,  for  distaiio»dfio«t.moro:thBai8.miles/  6  cewtefior  the  first 
five  minutes;  for  more  than  8  miles  and  not  more  than  16  miles 
10  cents;  for  more  than  l6  miles  l^ut'  not' more  than  24  miles 
15  cents ;  and  for  more  than  24f.«iileB  buit  not  more  than  32  miles 

So  far  as  the  charges  from  Ephrati>  are  c(mo€l!»od)  Aepiyi^otical 
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effect  of  the  new  tariff  is  as  follows :  To  Reading  the  cost  re- 
mains as  it  is  now,  10  cents  with  an  extension  of  the  time  of  serv- 
ice from  three  to  five  minutes;  but  to  Annville,  Boyertown, 
Coatesville,  Marietta,  Host,  and  Mount  Gretna  there  is  a  reduc- 
tion of  5  cents,  and  to  Myerstown  a  reduction  of  10  cents, — the 
only  increase  being  to  Fleetwood,  which  is  37  miles  distant,  and 
to  which  the  rate  has  been  raised  from  5  to  20  cents« 

Neither  under  the  testimony  presented  nor  as  the  result  of 
our  own  investigation  could  we  declare  that  the  "particular  per- 
son'^ service  should  be  restored  either  between  Reading  and 
Ephrata  or  between  any  other  short-distance  points.  To  secure 
a  particular  person  involves  the  use  of  the  wires,  exchanges,  and 
employees  of  the  company,  with  the  latter  making  record  not 
only  of  the  numbers  (which  may  be  routine),  but  also  of  the 
names  of  the  caller  and  the  sought,  which  vary  with  ^ch  call. 
Should  the  particular  person  not  be  within  reach,  a  record  must 
be  made  and  a  report  of  failure  transmitted.  This  all  involves 
time,  trouble,  and  expense. 

Where  the  distance  is  great  and  the  toll  charge  heavy,  the 
company  is  willing  to,  and  it  should,  run  the  risk  of  securing  the 
connection,  rendering  the  service,  and  obtainilig  the  recompense. 

On  behalf  of  the  complainant  it  should  be  noted  that  he  only 
wishes  to  have  restored  tiie  old  conditions.  It  is  regrettable  that 
the  new  schedule  should  entail  some  added  expense  in  any  par- 
ticular, but  in  its  entirety  there  will  be  gains  to  the  people  of 
Ephrata;  for  in  the  aggregate  there  are  state-wide  reductions 
aggregating  more  than  1,000,000  of  dollars — saved  to  the  people 
of  Pennsylvania. 

The  complaint  is  dismissed. 

Michael  J.  Byan^  Connnissioner. 


AMZONA  CORPORATION  COMtftefiOOir.      . 

BE  J.  L.  BOHIf  et  al. 

Monopoly   and   competition   —   AutomohOe   carrier%   —   PtoteeH^m 
mgmiti^  tfompeUHon. 

I.  PerBons   operating  automobile   stage  routes   on   ngalar  dill  J 
P.U.R.1918B. 
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tehedales  for  the  transportation  of  passengers  and  property  for  which 
there  is  a  public  demand  should  be  protected  from  competition  bj  ir- 
regular operation  bj  irresponsible  persons. 
^Service  ^Autotnohile  carriers^  Speed '^Experienced  drivers. 

2.  Automobiles  operated  for  transportation  of  passengers  and  prop- 
erty over  highways  having  heavy  grades  and  sharp  curves  should  be  in 
charge  of  experienced  chauffeurs  who  have  attained  the  age  of  twenty- 
one  years,  and  should  be  operated  at  a  speed  not  to  exceed  25  miles  per 
hour  on  straight  roads  and  12  miles  per  hour  around  curves,  and  at 
points  where  the  view  is  obstructed. 

[October  9,  1917.] 

Application  of  J.  L.  Bohn  for  authority  to  increase  rates  for 
transportation  of  passengers  on  automobile  stage  lines  between 
Tucson  and  Silverbell  and  Hayden,  and  requesting  an  investi- 
gation into  the  service  furnished  by  different  competitors  of 
applicant.  Order  denying  increase  in  rates  and  prohibiting  the 
operation  of  automobiles  at  irr^ular  intervals  in  competition 
with  persons  maintaining  daily  schedules.  Operators  of  auto- 
mobiles were  required  to  take  out  and  keep  in  force  liability 
insurance  for  the  protection  of  their  interests  and  the  interests 
of  the  traveling  public. 

Appearances :  F.  H.  Bernard  for  applicants ;  H.  R.  Holbrook., 
T.  D.  Cashel,  and  Ben  Ferguson  for  Commission. 

Betts,  Commissioner:  By  a  petition  filed  with  the  Commis- 
sion on  February  21,  1917,  J.  L.  Bohn  and  Dora  L.  Bohn,  doing 
business  under  the  name  and 'style  of  Bohn's  Auto  Stage,  prayed 
for  an  investigation  into  the  handling  of  passengers  and  property 
for  hire  by  automobiles,  automobile  stage  lines,  and  motor  vehi- 
<?les  between  Hayden,  Arizona,  and  Tucson,  Arizona,  and  between 
Tucson,  Arizona,  and  Silverbell,  Arizona.  It  was  shown  that  the 
petitioners  operate  a  line  of  automobiles  for  the  handling  of 
passengers  and  property  under  a  regular  daily  schedule  between 
the  points  named  and  various  intermediate  points.  It  was  alleged 
that  the  present  rates  are  insufficient  and  inadequate  and  certain 
advances  were  asked  for. 

The  points  involved,  the  distances,  present  and  proposed  fares 
are  as  follows:    [The  tables  are  omitted.] 

It  was  shown  by  the  evidence  that  the  petitioners  had  been 
operating  this  service  for  a  period  of  something  more  than  a  year; 

P.U.R.1918B.  19 


Digitized  by 


Google 


290  ARIZONA  CORPORATION  COMMISSION. 

that  a  regular  schedule  was  maintained,  regardless  of  weather 
conditions  or  other  diflficulties. 

The  fare  between  Hayden  and  Tucson  originally  was  stated  to 
be  $7.50,  which,  by  reason  of  keen  competition,  though  main^ 
tained  irregidarly,  had  forced  the  fare  to  the  present  figure  of 
$5  between  those  points.  In  this  connection,  it  was  shown  that, 
in  the  competition  to  secure  the  traffic,  little  or  no  regard  was 
had  for  the  published  fares  filed  with  the  Commission  by  the 
petitioners  herein ;  it  being  stated  that,  to  meet  competition,  the 
passengers  were  carried  on  the  same  day  and  on  the  same  car  at 
varying  figures  ranging  from  $3  to  $5. 

The  evidence  disclosed  that  in  the  conduct  of  the  business  be- 
tween the  points  herein  involved,  the  operators  engaged  regularly 
in  the  traflSc  were  confronted  with  the  same  condition  which  we 
have  found  to  prevail  at  other  points  served  by  big  mining  com- 
panies and  other  industrial  entei-prises,  viz,,  that  on  pay  day  and 
other  special  occasions  creating  heavy  traffic,  numerous  parties, 
who  are  not  regularly  engaged  in  the  handling  of  passengers  and 
property  for  hire,  entered  the  business  from  one  to  three  days, 
thereby  depriving  those  who  operate  regularly  and  under  adverse 
conditions,  of  the  most  attractive  and  profitable  part  of  their 
legitimate  business.  These  parties  engaged  irregularly  in  the 
traffic  also  operate  without  complying  with  the  provisions  of  the 
statute  and  orders  of  this  Commission,  with  reference  to  the  fil- 
ing of  s.'l^edules  of  fares  and  classifications  and  the  taking  out  of 
liabili*v  insrrance  policies.  It  was  disclosed  that  such  parties 
often  work  at  their  regular  occupations  during  the  daytime  and 
drive  a  oar  during  the  following  night,  which  obviously  creates 
a  mc-t  (la^is^erous  condition. 

We  are  of  the  opinion  that  this  practice  should  be  prohibited, 
and  that  only  those  who  have  complied  with  the  law  and  tlie 
reqir'r  «^^  ts  of  the  Commission,  and  who  operate  a  regular  auto- 
stage  sfTvice,  should  be  permitted  to  engage  in  this  traffic  at  the 
rates  \'  Iv^h  will  be  prescribed  in  this  case. 

The  petitioners  submitted  evidence  and  data  indicating  an 
investment  of  about  $2,500.  By  their  testimony,  it  was  also 
shown  that  the  monthly  earnings  approximate  $1,950,  and  tlie 
expenditures  about  $2,165.  Their  method  of  accounting,  how- 
ever, was  such  that  it  was  impossible  to  determine  the  accuracy 
r.a.i^.ioisB. 
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of  these  figures.  Offices  are  maintained  at  the  terminals,  and 
certain  of  the  expenditures  for  the  maintenance  of  these  offices 
seem  to  he  excessive.  It  was  stated  that  the  cost  of  maintenance 
and  operation  had  been  materially  increased  during  the  last  few- 
months,  and  the  data  submitted  would  seem  to  substantiate  these 
claims. 

[1]  A  great  deal  of  the  troubles  with  which  the  petitionee 
are  confronted  in  a  financial  way,  we  believe  are  due  to  the  un- 
necessary number  of  cars  operated  at  certain  times  and  under 
undue  competitive  conditions,  making  the  business  imprOfitable. 
Inasmuch  as  the  petitioners  are  meeting  a  public  necessity  in  tlie 
handling  of  passengers  and  property  between  the  points  named, 
this  mode  of  transportation  being  in  fact  the  only  feasible 
one,  rail  transportation  being  much  longer  and  more  expensive, 
we  believe  that  it  should  be  given  a  proper  measure  of  protection 
^rom  the  irregular  and  irresponsible  operator. 

We  are  of  the  opinion  that  the  present  schedules  of  fares  prop- 
erly safe-guarded  in  this  respect,  and  free  from  the  cutting  of 
rates  brought  about  by  the  payment  of  excessive  and  unreasonable 
eonunissions,  will  enable  them  to  conduct  the  business  on  a  fair 
margin  of  profit,  and  that  thereby  the  general  public  will  be  given 
the  benefit  of  a  lower  rate  than  obviously  would  be  necessary 
under  present  conditions. 

The  testimony  disclosed  the  fact  that  between  Tucson  and 
Silverbell,  there  is  a  competing  line,  and  that  the  operators  of  this 
line  believe  that,  with  some  measure  of  protection  against  the 
irregular  operators,  the  present  fares  will  be  adequate. 

[2]  It  was  also  shown  that  the  road  between  the  points  in- 
volved contains  many  heavy  grades  and  sharp  curves,  and  that 
only  experienced  chauffeurs  of  mature  age  should  be  employed 
for  the  driving  of  cars.  Some  accidents  have  occurred  as  a  result 
of  reckless  driving  at  high  speed. 

Baggage  and  property  are  carried  at  a  rate  of  $3  per  hundred 
pounds.  It  was  not  shown  that  this  practice  has  caused  accidents 
or  inconvenience  to  the  passengers. 

From  a  consideration  of  the  entire  record,  we  are  of  the  opin- 
ion that  the  present  schedule  of  fares  between  the  points  involved 
should  be  maintained  until  a  more  definite  and  conclusive  show- 
ing can  be  made  warranting  a  change. 
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We  also  believe  that  only  experienced  chauffeurs,  who  have 
attained  the  age  of  twenty-one  years,  should  be  engaged  as  driver* 
of  cars  operating  in  this  service;  also  that  a  maximum  speed 
limit  of  not  to  exceed  25  miles  on  straight  roads  and  12  miles 
around  curves  and  at  points  where  the  view  is  obstructed  should 
be  observed;  also  that  only  such  persons,  companies,  or  corpo- 
rations as  have  complied  with  the  laws  and  the  orders  of  this 
Commission  in  the  filing  of  schedules  of  fares  and  classifications, 
and  who  have  taken  out  insurance  liability  policies,  as  will  be 
hereinafter  prescribed,  and  who  maintain  a  regular  daily  service, 
should  be  permitted  to  engage  in  this  traffic. 

Note. — ^A  similar  order  relative  to  the  protection  of  automobile 
carriers  against  competition  and  the  character  of  operators  and  speed 
at  which  cars  should  be  operated  was  made  in  Ee  Automobile  Stage 
Line  (Ariz.)  Docket  No.  400,  Oct.  9, 1917. 


CALIFORNIA  RAILROAD  COMMISSION. 

THOMAS  CAIN 
MONO  LAKE  LUMBER  COMPANY. 

[Decision  No.  4624;  Case  No.  1132.] 

Service  ~  Jurisdiction  of  Commission  ~  Extension  hy  tcrongful  ao$ 
of  utaUy, 

1.  A  private  carrier  which  has  exceeded  its  charter  power  by  acting 
as  a  oommon  carrier  cannot  abandon  service  without  the  consent  of  the 
California  Commission. 

Service  ~  Railroad  •»  Abandonment  —  Insufficient  revenues, 

2.  A  mining  and  lumbering  railroad  operated  as  a  common  carrier 
should  be  permitted  to  abandon  its  service,  where  the  business  has  so 
declined  as  not  to  be  productive  of  revenues  sufficient  to  justilj  its 
operation. 

[September  6,  1917.] 

Complaint  demanding  the  defendant  to  continue  to  perform 
the  duties  of  a  ccHnmon  carrier ;  dismissed. 

Appearances:  Sanborn  &  Roehl  and  F.  W,  !N'ightingill  for 
complainant;  John  D.  Murphy  for  defendant. 

P.U.R.1918B. 
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Gordon,  Commissioner :  The  complainant  in  this  proceeding, 
a  citizen  of  Bodie,  Mono  county,  alleges  that  he  is  engaged  in 
the  operation  of  mines  in  the  vicinity  of  Bodie  and  elsewhere  in 
Mono  county,  and  in  the  operation  of  said  mines  uses  large 
quantities  of  lumber  and  mining  timbers;  that  the  defendant. 
Mono  Lake  Lumber  Company,  owns,  controls,  operates,  and 
manages  a  line  of  railroad  from  said  town  of  Bodie  to  its  timber 
holdings  and  sawmill  at  Mono  Mills  in  said  county  of  Mono,  and 
transports  lumber,  mining  timbers  and  other  commodities  over 
said  line  of  railroad,  and  is  a  common  carrier  subject  to  the 
jurisdiction*  of  this  Conmiission.  The  complaint  further  alleges 
that  the  defendant  has  entered  into  an  arrang^nent  to  sell  the 
railroad  and  its  equipment,  and  that  such  sale  would  deprive 
complainant  and  others  of  the  use  and  benefit  of  said  railroad  in 
the  transportation  of  lumber,  mining  timbers,  and  other  commod- 
itiesj  and  cause  damage  and  loss  to  complainant  and  other  citi- 
zens, and  that  the  proposed  sale  and  transfer  of  said  railroad  is  a 
violation  of  §  51  of  the  Public  Utilities  Act,  which  requires  the 
consent  of  this  Commission  to  such  sale  or  transfer.  Complain- 
ant asks  that  an  order  of  the  Commission  may  be  issued  requiring 
the  defendant  to  continue  to  perform  the  duties  of  a  common  car- 
rier. 

The  defendant  filed  its  answer,  in  which  it  denied  that  the 
operation  of  its  railroad  had  been  conducted  as  a  common  carrier, 
alleged  that  it  was  expressly  precluded  from  operating  as  a  com- 
mon carrier  by  its  articles  of  incorporation  or  charter,  and 
averred  that  it  is  not  and  never  has  been  a  conMuon  carrier  of 
freight  or  passengers.  The  answer  denies  that  the  proposed  sale 
and  transfer  of  the. railroad  is  or  will  be  in  violation  of  the  pro- 
visions of  §  51  of  the  Public  Utilities  Act,  and  that  defendant 
is  obligated  to  perform  any  duty  to  the  public  or  to  any  person. 

Public  hearings  were  held  at  San  Francisco  on  August  17  and 
29,  1917.  The  matter  was  duly  submitted  and  is  now  ready  for 
decision. 

The  Mono  Lake  Lumber  Company  was  incorporated  on  August 
11,  1908,  under  the  laws  of  the  state  of  Nevada,  the  articles  oi 
incorporation  including  the  following  clause:  ^To  construct^ 
operate,  and  maintain  railways  and  tramways  to  be  used  in  con- 
nection with  said  business,  but  not  as  a  c<»nmon  carrier."    Th^ 
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line  of  railroad  extends  from  the  town  of  Bodie,  in  Memo  county, 
in  a  generally  southerly  direction  to  the  east  of  Mono  Lake,  and 
to  Mono  Mills,  in  said  Mono  county,  a  distance  of  approximately 
32  miles.  From  Mono  Mills  for  a  distance  of  about  4  miles  the 
line  extends  into  the  timber  lands  of  the  company.  The  line 
traverses  about  21  miles  of  sandy  desert  country  and  about  11 
miles  of  mountainous  country,  there  being  no  houses  or  settle- 
ment in  the  immediate  vicinity  excepting  the  town  of  Bodie  at 
the  northerly  terminal  and  the  sawmill  plant  of  the  Mono  Lake 
Lumber  Company  at  Mono  Mills.  The  line  was  originally  con- 
structed and  commenced  operation  in  the  year  1881  as  a  plant 
facility  of  the  lumber  company  then  operating,  and  to  which  the 
Mono  Lake  Lumber  Company  has  suceeded.  The  town  of  Bodie 
is  an  old  mining  center,  and  lumber  and  mining  timbers  were 
manufactured  at  Mono  Mills  and  shipped  over  the  railroad  of  the 
defendant  for  many  years,  for  use  in  the  mines  and  to  supply 
the  building  necessities  in  the  town  of  Bodie.  The  fuel  wood 
supply  of  Bodie  has  also  been  transported  over  this  railroad. 

In  recent  years  the  mining  activities  in  the  vicinity  of  Bodie 
have  been  materially  lessened,  and  the  population  of  Bodie  has 
decreased  from  some  3,000  persons  to  an  estimated  population  of 
about  250. 

The  complainant  in  this  case  is  the  owner  of  a  one-sixth  inter- 
est in  the  Standard  Mines,  and  is  interested  in  other  claims  in 
the  vicinity  of  Bodie.  Mr.  J.  S.  Cain,  manager  of  the  Standard 
Mining  Company,  the  Southern  Mines,  and  also  interested  in 
other  properties  in  the  vicinity  of  Bodie,  testified  that  he  had 
purchased  lumber  from  the  Mono  Lake  Lumber  Company  and 
its  predecessors  in  interest  since  the  railroad  was  first  operated 
in  1881,  and  had  also  shipped  hay  at  various  times  for  which 
freight  charges  of  $3  per  ton  were  assessed,  and  that  he  had  per- 
sonal knowledge  of  lime  shipments  upon  which  a  freight  charge 
had  been  assessed. 

In  the  shipment  of  hay  it  was  customary  to  order  the  placing 
of  cars,  and  cars  would  be  furnished  and  placed  for  loading  at 
the  time  and  place  specified,  and  freight  charges  would  be  assessed 
covering  the  movement  of  such  commodity.  Mr.  Cain  further 
testified  that  to  his  personal  knowledge  shipments  had  been  moved 
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for  compensation  for  a  period  covering  the  past  fifteen  years, 
and  that  to  his  knowledge  no  shipment  had  ever  been  declined. 

It  appears  that  mining  interests  in  the  vicinity  of  Bodie  are 
endeavoring  to  rehabilitate  some  of  the  older  properties,  and  tliat 
development  work  is  being  done,  a  new  mill  having  recently  been 
purchased  for  installation  on  one  of  the  properties,  some  thirty 
men  being  at  present  employed  on  the  property  of  the  Standard 
Mining  Company.  The  development  work  and  rehabilitation  of 
the  old  properties  will  require  the  use  of  lumber  and  mining  tim- 
bers, and  the  isolated  location  of  Bodie  and  the  difficulties  of 
transporting  lumber  from  other  sources  of  supply  would  seriously 
interfere  with  and  increase  the  expense  of  the  mining  industry. 

Mr.  E.  W.  Billeb,  superintendent  of  the  Mono  Lake  Lumber 
Company  since  April,  1908,  testified  that  prior  to  and  including 
the  year  1912  practically  all  the  products  of  the  lumber  company 
were  sold  in  the  town  of  Bodie,  the  Standard  Mining  Company 
being  the  principal  customer. 

Since  the  year  1912,  and  due  to  the  decreased  mining  activity 
at  and  in  the  vicinity  of  Bodie  and  the  lessened  demand  for 
lumber  products,  the  cut  of  timber  during  the  year  1913  was  but 
1,700,000  feet;  in  the  year  1914,  700,000  feet;  in  the  year  1915, 
600,000  feet;  and  since  1915  the  lumber  mill  has  not  been  oper- 
ated. There  is  now  stored  at  Bodie  approximately  80,000  feet 
of  manufactured  lumber. 

The  equipment  on  the  railroad  consists  of  thirty  flat  cars,  each 
of  10-ton  capacity  and  26  feet  in  length ;  three  locomotives,  two 
of  which  are  in  fair  condition ;  one  caboose  car  and  one  gasolene 
motor  car.  The  physical  condition  of  the  line  is  poor,  and,  due 
to  the  necessity  for  new  ties  and  widening  of  embankments,  is 
unsafe  for  operation.  It  appears  from  the  testimony  that  an 
expenditure  of  approximately  $12,000  is  necessary  to  place  the 
Toad  in  condition  to  insure  its  safe  operation. 

According  to  statements  filed  as  exhibits,  the  gross  revenues 
derived  from  operation  for  the  years  1912  to  1916,  inclusive,  are 
as  follows : 

j012  Commercial  freight  $    634.00 

1013  Special  earnings  including  railroad  operation 1,534.35 

J 914  Special  earnings  including  railroad  operation   1^55.64 

1015  Special  earnings  including  railroad  operation ,,. ,  1,227.03 

1916  Special  earnings  including  railroad  operation 2,820.08 
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With  the  exception  of  the  year  1912  for  which  exhibits  show 
actual  revenue  from  railroad  operation  as  regards  commercial 
freight  hauled,  the  account  "special  earnings''  includes  also  earn- 
ings from  other  sources,  although  the  cost  of  railroad  operation 
against  the  "special  earnings"  account  appears  as  follows:  Year 
ending  December  31,  1913,  $299.77;  year  ending  December  31,, 
1914,  $191.04;  year  ending  December  31,  1915,  $90.03,  and 
year  ending  December  31,  1916,  $8.87. 

Eecord  of  freight  handled  on  commercial  basis  appears  as  fol- 
lows: 

Year  ending  December  31,  1013: 

Lime    S  carloads 

Hay    0  carloada 

Freight  and  sundries    10  carloads 

Total 27  carloads 

Year  ending  December  31,  1914: 

Hay    * 10  carloads 

Merchandise   2  carloads 

Total    12  carloads 

Year  ending  December  31,  1915: 

Sand 2  carloads 

Merchandise  2  carloads 

Total    4  carloads^ 

Year  ending  December  31,  1910: 
Sand 1  carload 

[1]  While  the  volume  of  commercial  freight  that  has  been 
hauled  during  the  years  reflected  by  the  exhibits  is  small,  due 
to  the  fact  that  the  railroad  operates  through  a  sparsely  settled- 
country,  it  appears  that  no  freight  that  was  offered  for  movement 
was  ever  refused,  and  also  that  compensation  was  always  exacted 
from  the  public  for  such  movement. 

It  is  apparent  that  the  defendant,  notwithstanding  that  its' 
charter  specifically  prohibited  the  operation  of  its  railroad  as  a 
common  carrier,  did  accept  any  and  all  freight  shipments  offer- 
ing for  movement,  and  charged  the  public  therefor.  I  find  as  a 
fact  that  by  reason  of  such  action  on  the  part  of  the  defendant^ 
Mono  Lake  Lumber  Company,  and  the  further  evidence  that  no 
shipments  offered  were  ever  refused,  but  that  all  were  accepted 
and  transported  for  compensation,  that  the  railroad  of  the  de- 
fendant has  been  operated  as  a  common  carrier. 

[2]  At  the  last  hearing  on  this  proceeding  the  attorney  for  the 
defendant.  Mono  Lake  Lumber  Company,  requested  permission 

P.U.R.1918B. 
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that  the  answer  of  defendant  be  amended  to  the  effect  that  if  a 
finding  of  fact  be  made  by  this  Conmiission  that  the  railroad  of 
the  defendant  had  been  and  was  operating  as  a  conamon  carrier, 
an  order  be  entered  permitting  the  suspension  of  operation  and 
abandonment  of  the  line,  for  the  reason  that  the  physical  con- 
dition of  the  line  and  the  extremely  limited  amount  of  traffic 
offering  did  not  justify  its  continuance. 

The  testimony  of  witnesses  and  the  exhibits  filed  in  this  pro- 
ceeding show  conclusively  that  the  business  of  this  railroad  is  not 
productive  of  revenue  sufficient  to  justify  its  operation ;  that  the 
aawmill  of  the  Mono  Lake  Limiber  Company  is  inoperative ;  that 
no  lumber  has  been  manufactured  since  the  year  1915 ;  that  all 
the  lumber  now  cut  has  been  hauled  from  Mono  Mills  to  the  town 
of  Bodie ;  and  that  only  a  few  hundred  cords  of  fuel  wood  remain 
nt  Mono  Mills  and  in  the  woods,  which  cords  are  now  being  hauled 
to  the  town  of  Bodie.  When  the  fuel  wood  will  have  been  trans- 
ported, there  will  remain  no  traffic,  either  for  the  account  of  the 
lumber  company  or  for  other  individuals,  which  would  justify 
the  operation  of  the  railroad  owned  by  the  defendant.  As  a  re- 
habilitation of  the  sawmill  and  railroad,  together  with  an  exten- 
sion of  the  road  into  the  uncut  timber,  would  be  necessary  to  place 
the  property  of  the  defendant  on  a  working  basis,  I  am  of  the 
opinion  that  permission  should  be  granted  for  the  suspension'  of 
operation  and  abandonment  of  the  railroad. 

Hehearing  denied,  September  14, 1917. 


CALIFORNIA  RAILROAD  COMMISSION. 

BE  RATES,  FARES,  CHARGES,  CLASSIFICATIONS,  RULES 
&  REGULATIONS  OF  TRANSPORTATION  COMPANIES. 

[Decision  No.  4814;  Case  No.  1110.] 

€^ontmissions  —  Jurisdiction  —  Automobiles, 

1.  Under  the  California  statute  (Laws  1917,  chap.  213),  regulating 
the  operation  of  automobiles,  stages,  and  trucks,  exclusiye  jurisdic- 
tion is  given  to  municipalities  when  such  transportation  is  conducted 
wholly  within  the  limits  of  incorporated  cities,  while  the  Commission  has 
jurisdiction  when  such  trknsportation  is  not  confined  within  such  limits. 
P.U.R.1918B. 
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Franchises  —  Automobile  operation. 

2.  Under  the  California  statute  (Laws  1917,  chap.  213)  regulating 
the  operation  of  automobiles,  stages,  and  trucks,  permission  must  first 
be  obtained  for  the  operation  of  such  yehicles  between  fixed  termini  or 
over  defined  routes,  from  the  local  authorities,  over  whose  highways  it 
is  proposed  to  operate  except  as  such  operation  was  being  made  in  good 
faith  on  May  1,  1917. 

Certificates  of  convenience  and  necessity  —  Automohiies  -^  Transport 
tation  companies, 

3.  Under  the  California  statute  (Laws  1917,  chap.  213)  automobile 
transportation  companies  not  operated  wholly  within  the  limits  of  an 
incorporated  city  must  obtain  certificates  of  convenience  and  necessity 
from  the  Commission  for  operation  between  termini  or  over  regular 
routes,  except  where  such  operation  was  being  conducted  in  good  faith 
on  May  1,  1917. 

Security  issues  •»  Automobile  transportation  companies, 

4.  Automobile  transportation  companies  must  under  the  California 
statute  (Laws  1917,  chap.  213)  obtain  the  consent  of  the  Commission  for 
the  issuance  of  securities  payable  at  a  period  of  more  than  twelve 
months,  where  the  aggregate  amount  of  the  issuance  at  any  one  time 
exceeds  $2,600. 

Automobiles  —  Transportation  companies  —  Jurisdiction  of  CommiS" 
sitm. 

5.  Jurisdiction  was  vested  in  the  California  Commission  under 
chapter  213  of  the  Laws  of  1917  to  fix  the  rates,  fares,  charges,  classi- 
fications, rules,  and  regulations  of  automobile  transportation  companies; 
to  r^ulate  the  accounts,  service,  and  safety  of  operation  of  such  com- 
panies; to  require  the  filing  of  annual  and  other  reports,  and  to  super- 
vise and  regulate  such  companies  in  *'all  matters  affecting  the  relation- 
ship between  such  companies  and  the  traveling  and  the  shipping  pub- 
lic" 

Automobiles  •»  Jurisdiction  —  Transportation  companies, 

6.  Under  the  California  statute  regulating  automobile  transporta- 
tion cpmpanies  (Laws  1917,  chap.  213)  any  order  of  the  Commission 
in  the  exercise  of  its  authority  supersedes  conflicting  provisions  of  any 
mimicipal  or  county  ordinance. 

Automobiles  •»  Rules  and  regulations, 

7.  The  California  Commission,  after  a  general  review  of  chapter 
213  of  the  Laws  of  1917,  regulating  the  operation  of  automobiles,  stages, 
and  trucks,  etc.,  established  rules  and  regulations  governing  rates,  is- 
suance of  free  transportation,  time  schedules,  and  the  places  and  manner 
of  filing  bonds,  and  prescribed  general  rules  governing  the  safety  of 
operation. 

[November  6,  1917.]  - 

Investigation,  on  the  Commissfon's  own  motion,  of  the  rates, 
classifications^  rules,  and  regulations  of  transportation  compa- 
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Dies  as  defined  in  chapter  213,  Laws  of  1917;  rules  and  regula- 
tions established. 

By  the  Commission:  This  is  an  investigation  on  the  Com- 
mission's own  motion  into  the  matter  of  the  rates,  fares,  charges, 
classification,  rules,  and  regulations  of  transportation  com- 
panics  as  defined  in  chapter  213,  Laws  of  1917,  which  became 
effective  August  27,  1917.  This  statute  embodies  a  compre- 
hensive state-wide  plan  for  the  regulation  of  the  transportation 
of  persons  or  property  by  horse-drawn  or  automobile  stages  or 
trucks  operating  as  common  carriers.  We  believe  this  statute 
to  be  of  sufiicient  importance  to  be  set  forth  here  in  full: 

"Chapter  213. 

"An  Act  Providing  for  the  Super\'ision  and  Rc^ilation  of  the 
Transportation  of  Persons  and  Property  for  Compensation  Over 
Any  Public  Highway  by  Automobiles,  Jitney  Busses,  Auto- 
trucks, Stages  and  Autostages;  Providing  for  the  Issue  by  In- 
corporated Cities  and  Towns,  Cities  and  Counties,  and  Counties 
of  Permits  for  the  Operation  of  Such  Automobiles,  Jitney  Bus- 
ses, Autotrucks,  Stages  and  Autostages;  Empowering  Incorpo- 
rated Cities  and  Towns,  Cities  and  Counties,  and  Counties  to 
Enact  Ordinances  for  the  Supervision  and  Regulation  of  Auto- 
mobiles, Jitney  Busses,  Autotrucks,  Stages  and  Autostages  and 
Providing  Penalties  for  the  Violation  of  Such  Ordinances ;  De- 
fining Transportation  Companies  and  Providing  for  the  Super- 
vision and  Regulation  Thereof  by  the  Railroad  Commission; 
Providing  for  the  Enforcement  of  the  Provisions  of  This  Act  and 
for  the  Punishment  of  Violations  thereof;  and  Repealing  All 
Acts  and  Parts  of  Acts  Inconsistent  with  the  Provisions  of  This 
Act. 

"(Approved  May  10,  1917.) 
"The  people  of  the  state  of  California  do  enact  as  follows: 

"Section  1.  (a)  The  term  'corporation'  when  used  in  this  act 
means  a  corporation,  a  company,  an  association  or  a  joint  stock 
association. 

"(6)  The  tenn  ^rson'  when  used  in  this  act  means  an  indi- 
vidual, a  firm  or  a  copartnership. 

"(c)  The  term,  ^transportation  company,'  when  used  in  this 

act,  means  every  corporation  or  person,  their  lessees,  trustees^ 
P.l'.n  1918B. 
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receivers  or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating  or  managing  any  automobile,  jitney  bus, 
autotruck,  stage  or  autostage  used  in  the  transportation  of  per- 
sons or  property  as  a  common  carrier  for  compensation  over  any 
public  highway  in  this  state  between  fixed  termini  or  over  a 
regular  route  and  not  operating  exclusively  within  the  limits  of 
an  incorporated  city  or  town  or  of  a  city  and  county;  provided, 
that  the  term,  'transportation  company,*  as  used  in  this  act,  shall 
not  include  corporations  or  persons,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever,  in  so  far 
as  they  own,  control,  operate  or  manage  taxicabs,  hotel  busses  or 
sight-seeing  busses,  or  any  other  carrier  which  does  not  come 
within  the  term,  'transportation  company,'  as  herein  defined. 

''(d)  The  term,  'public  highway,'  when  used  in  this  act,  means 
every  public  street,  road  or  highway  in  this  state. 

"(6)  The  words,  'between  fixed  termini  or  over  a  regular 
route,'  when  used  in  this  act,  mean  the  termini  or  route  between 
or  over  which  any  corporaticm  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  usually, 
or  ordinarily  operate  any  automobile,  jitney  bus,  autotruck,  stage 
or  autostage,  even  though  there  may  be  departures  from  said 
termini  or  route,  whether  such  departures  be  periodic  or  irregu- 
lar. Whether  or  not  any  automobile,  jitney  bus,  autotruck,  stage 
or  autostage  is  operating  'between  fixed  termini  or  over  a  regular 
route'  within  the  meaning  of  this  act  shall  be  a  question  of  fact 
and  the  finding  of  the  Railroad  Commission  thereon  ^all  be 
final  and  shall  not  be  subject  to  review. 

"Sec.  2.  No  corporation  or  person,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever,  shall  oper- 
ate any  automobile,  jitney  bus,  autotruck,  stage  or  autostage  for 
the  transportation  of  persons  or  property  for  compensation  on 
any  public  highway  in  this  state  except  in  accordance  with  the 
provisions  of  this  act 

"Sec.  3.  (a.)  No  corporation  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  shall 
operate  any  automobile,  jitney  bus,  autotruck,  stage  or  autostage 
for  the  transportation  of  persons  or  property  as  a  common  car- 
rier for  compensation  on  any  public  highway  in  this  state  be- 
tween any  fixed  termini  between  which  or  over  any  route  over 
P.U.R.1918B. 
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which  such  corporation,  their  lessees,  trustees,  receivers  or  trus- 
tees appointed  by  any  court  whatsoever,  are  not  actually  oper- 
ating in  good  faith  on  May  1,  1917,  unless  a  permit  has  first  been 
secured  as  herein  provided. 

**(b)  Application  for  such  permit  shall  be  made  by  such  cor- 
poration or  person,  their  lessees,  trustees,  receivers  or  trustees 
appointed  by  any  court  whatsoever,  to  the  legislative  or  other 
governing  board  or  body  of  each  incorporated  city  or  town,  city 
and  county,  and  county  within  or  through  which  applicant  in- 
tends to  operate.  Such  application  shall  be  in  writing,  verified 
by  applicant,  and  shall  specify  the  following  matters : 

"(1)  The  name  and  address  of  applicant  and  the  names  and 
addresses  of  its  officers,  if  any. 

"(2)  The  public  highway  or  highways  over  which  and  the 
fixed  termini  or  the  regular  route,  if  any,  between  which  or  over 
which  applicant  intends  to  operate. 

"(3)  The  kind  of  transportation,  whether  passenger  or  freight 
or  both,  in  which  applicant  intends  to  engage,  together  with  a 
brief  description  of  each  vehicle  which  applicant  intends  to  use, 
including  the  seating  capacity  thereof  if  for  passenger  traffic  or 
the  tonnage  if  for  freight  traffic. 

"(4)  A  proposed  time  schedule,  if  any. 

"(5)  A  schedule  or  tariff  showing  the  passenger  fares  or 
freight  rates  to  be  charged  between  the  several  points  or  locali- 
ties to  be  served. 

"(c)  Upon  the  filing  of  said  application,  the  legislative  or 
other  governing  board  or  body  with  which  the  same  has  been 
filed  may  in  its  discretion  fix  a  time  and  place  for  a  hearing  on 
said  application,  which  time  shall  not  be  less  than  five  days  sub- 
sequent to  the  filing  of  said  application.  No  application  shall 
be  granted  without  a  hearing.  When  a  time  and  place  for  hear-^ 
ing  have  been  fixed  the  applicant  shall,  at  least  three  days  prior 
to  said  hearing,  cause  to  be  published  in  a  newspaper  of  general 
circulation  in  the  incorporated  city  or  town,  city  and  county,  or 
county  within  which  applicant  desires  to  exercise  a  permit,  a 
notice  reciting  the  fact  of  the  filing  of  said  application,  together 
with  a  statement  of  the  time  and  place  of  the  hearing  of  said 
application. 

"(d)  At  the  time  specified  in  said  notice  or  at  such  later  time 
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as  may  be  fixed  by  said  legislative  or  other  governing  board  or 
body,  a  public  hearing  upon  said  application  shall  be  held  by  or 
under  the  direction  of  said  legislative  or  other  governing  board 
or  body.  After  such  hearing,  said  legislative  or  other  governing 
board  or  body  may  issue  the  permit  as  prayed  for  or  refuse  to 
issue  the  same,  or  may  issue  the  same  with  modifications  and 
upon  such  terms  and  conditions  as  in  its  judgment  the  public 
convenience  and  necessity  may  require. 

"(e)  Each  permit  issued  under  the  provisions  of  this  act  shall 
contain  the  following  matters : 

"(1)  The  name  of  the  grantee. 

"(2)  The  public  highway  or  highways  over  which,  and  the 
fixed  termini,  if  any,  between  which  the  grantee  is  permitted  to 
operate. 

"(3)  The  kind  of  transportation,  whether  passenger  or 
freight,  in  which  the  grantee  is  permitted  to  engage,  together 
with  a  statement  of  the  number  and  of  the  maximum  seating 
or  tonnage  capacity  of  the  vehicles  which  the  grantee  is  permitted 
to  operate. 

"(4)  The  term  for  which  the  permit  is  granted,  which  term 
shall  not  exceed  five  years. 

"(5)  Such  additional  matters  as  said  legislative  or  other  gov- 
erning board  or  body  may  deem  necessary  or  proper  to  be  in- 
serted in  said  permit. 

"No  permit  issued  under  the  provisions  of  this  act  may  be 
assigned  or  transferred  without  the  consent  of  the  granting  au- 
thority. 

"(/)  Each  incorporated  city  or  town,  city  and  coimty,  and 
county  shall  have  the  power,  by  ordinance,  to  supervise  and  reg- 
ulate every  corporation  or  person,  their  lessees,  trustees,  receivers 
or  trustees  appointed  by  any  court  whatsoever,  owning,  control- 
ling, operating  or  managing  any  automobile,  jitney  bus,  auto- 
truck, stage  or  autostage,  used  for  the  transportation  of  persons 
or  property  for  compensation  over  any  public  highway  within 
their  reppective  territorial  limits,  and  in  the  exercise  of  such 
power  may  provide  for  the  licensing  of  all  drivers,  the  filing  of 
indemnity  bonds,  the  enactment  of  traffic  rules  and  regulations, 
the  regulation  of  the  rates,  service  and  safety  of  all  corporations 

«nd  persons,  their  lessees,  trustees,  receivers  or  trustees  appoint- 
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ed  by  any  court  whatsoever,  and  all  other  matters  affecting  the 
relationship  between  such  carriers  and  the  traveling  and  ship- 
ping public,  with  power  to  prescribe  penalties  for  the  violation 
of  such  ordinances ;  provided,  that  the  power  in  this  act  granted 
to  incorporated  cities  and  towns,  cities  and  counties,  and  counties 
shall  at  all  times  be  subject  to  and  in  no  instance  be  construed 
to  impair  the  jurisdiction  of  the  Railroad  Commission  of  the 
state  of  California  as  conferred  by  the  Constitution  of  this  state 
or  by  this  act. 

"((/)  K^othing  in  this  act  shall  be  construed  as  in  any  way 
limiting  or  impairing  the  power  of  any  incorporated  city  or 
town,  city  and  county,  or  county,  to  prevent  corporations  and 
persons,  their  lessees,  trustees,  receivers  or  trustees  appointed  by 
any  court  whatsoever,  engaged  on  May  1,  1917,  in  the  transpor- 
tation of  persons  or  property  for  compensation  over  any  public 
highway  or  highways  in  this  state  from  thereafter  using  any  pub- 
lic highway  or  highways  within  the  territorial  limits  of  such 
incorporated  city  or  town,  city  and  county,  or  county,  unless  they 
shall  first  have  secured  from  such  incorporated  city  or  town,  city 
and  county,  or  county,  a  franchise  or  permit  for  the  use  of  such 
public  highway  or  highways  in  accordance  with  the  organic  law 
of  such  incorporated  city  or  town,  city  and  county,  or  county. 

"Sec.  4.  The  Railroad  Commission  of  the  State  of  California 
is  hereby  vested  with  power  and  authority  to  supervise  and  regu- 
late every  transportation  company  in  this  state ;  to  fix  the  rates, 
fares,  charges,  classifications,  rules  and  regulations  of  each  such 
transportation  company;  to  regulate  the  accounts,  service  and 
safety  of  operations  of  each  such  transportation  company;  to 
require  the  filing  of  annual  and  other  reports  and  of  other  data 
by  such  transportation  companies ;  and  to  supervise  and  regulate 
transportation  companies  in  all  other  matters  affecting  the  rela- 
tionship between  such  companies  and  the  traveling  and  shipping 
public.  The  Railroad  Commission  shall  have  power  and  author- 
ity, by  general  order  or  otherwise,  to  prescribe  rules  and  regula- 
tions applicable  to  any  and  all  transportation  companies.  The 
Railroa4  Commission,  in  the  exercise  of  the  jurisdiction  con- 
ferred upon  it  by  the  Constitution  of  this  state,  and  by  this  act, 
shall  have  power  and  authority  to  make  orders  and  to  prescribe 
rules  and  regulations  affecting  transportation  companies,  not- 
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withstanding  the  provisions  of  any  ordinance  or  permit  of  any 
incorporated  city  or  town,  city  and  county,  or  county,  and  in 
case  of  conflict  between  any  such  order,  rule  or  regulation  and 
any  such  ordinance  or  permit,  the  order,  rule  or  regulation  of  the 
Eailroad  Commission  shall  in  each  instance  prevail. 

"Sec.  5.  No  transportation  company  shall  hereafter  exercise 
any  right  or  privilege  under  any  franchise  or  permit  hereafter 
granted  by  any  incorporated  city  or  town,  city  and  county,  or 
county,  without  having  first  obtained  from  the  Railroad  Com- 
mission a  certificate  declaring  that  public  convenience  and  neces- 
sity require  the  exercise  of  such  right  or  privilege,  but  no  such 
certificate  shall  be  required  of  any  transportation  company  as  to 
the  fixed  termini  between  which  or  the  route  over  which  it  is 
actually  operating  in  good  faith  on  May  1,  1917.  A  transporta- 
tion company  may  apply  for  a  certificate  of  public  convenience 
and  necessity  in  advance  of  securing  any  franchise  or  permit  for 
the  use  of  the  public  highways  constituting  the  proposed  route. 
The  Railroad  Commission  shall  have  power,  with  or  without 
hearing,  to  issue  said  certificate  as  prayed  for,  or  to  refuse  to 
issue  the  same,  or  to  issue  it  for  the  partial  exercise  only  of  said 
privilege  sought,  and  may  attach  to  the  exercise  of  the  rights 
granted  by  said  certificate  such  terms  and  conditions  as,  in  its 
judgment,  the  public  convenience  and  necessity  may  require. 

"The  Railroad  Commission  may  at  any  time  for  a  good  cause 
suspend  and  upon  notice  to  the  grantee  of  any  certificate  and 
opportunity  to  be  heard  revoke,  alter  or  amend  any  certificate 
issued  under  tlie  provisions  of  this  section. 

"Sec.  6.  !N'o  transportation  ccnnpany  may  issue  any  stock  or 
stock  certificate,  or  any  bond,  or  any  note  or  other  evidence  of 
indebtedness  payable  at  a  period  of  more  than  twelve  months 
after  the  date  thereof  in  such  an  amount  that  the  aggregate 
amount  of  notes  or  other  evidences  of  indebtedness  at  any  one 
time  outstanding  shall  exceed  the  amount  of  $2,500,  unless  such 
transportation  company,  in  addition  to  the  other  requirements 
of  law,  shall  first  have  secured  from  the  Railroad  Commission 
an  order  authorizing  such  issue  and  stating  the  amount  thereof 
and  the  purpose  or  purposes  to  which  the  issue  or  the  proceeds 
thereof  are  to  be  applied,  and  that,  in  the  opinion  of  the  Rail- 
road Commission,  the  money,  property  or  labor  to  be  procured 
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or  paid  for  by  such  issue  is  reasonably  required  for  the  purpose 
or  purposes  specified  in  the  order  and  that,  except  as  otherwise 
permitted  in  the  order  in  the  case  of  bonds,  notes  and  other  evi- 
dences of  indebtedness,  such  purpose  or  purposes  are  not,  in 
whole  or  in  part,  reasonably  chargeable  to  operating  expenses  or 
to  income.  Such  order  may  be  made,  in  the  discretion  of  the 
Railroad  Commission,  either  with  or  without  a  public  hearing. 
Except  as  in  this  section  otherwise  provided,  the  provisions  of 
§  52  of  the  Public  Utilities  Act,  referring  to  the  purposes  for 
which  stocks  and  stock  certificates,  bonds,  notes  and  other  evi- 
dences of  indebtedness,  may  be  issued  and  the  application  of  and 
the  accounting  for  the  proceeds  thereof,  the  powers  and  duties  of 
the  Railroad  Commission  and  the  rights  and  duties  of  public 
utilities  with  reference  thereto,  the  legal  status  of  stocks  and  stock 
certificates  and  of  bonds,  notes  and  other  evidences  of  indebted- 
ness, issued  without  an  order  of  the  Kailroad  Commission  then 
in  effect,  and  the  relationship  of  the  state  of  California  to  such 
stocks  and  stock  certificates,  and  such  bonds,  notes  and  other  evi- 
dences of  indebtedness,  shall  apply  to  and  govern  the  issue  of 
stocks  and  stock  certificates,  and  of  bonds,  notes  and  other  evi- 
dences of  indebtedness,  of  transportation  companies  with  the 
same  force  and  effect  as  though  §  52  of  the  Public  Utilities  Act 
were  restated  in  this  section,  with  the  substitution  of  the  words, 
'transportation  company,'  for  the  words,  'public  utility,'  and  of 
the  words,  'transportation  companies,'  for  the  words,  'public 
utilities.'  The  provisions  of  §  57  of  the  Public  Utilities  Act,  re- 
ferring to  fees  to  be  charged  and  collected  by  the  Railroad  Com- 
mission for  certificates  authorizing  the  issue  of  bonds,  notes  or 
other  evidences  of  indebtedness  of  public  utilities  shall  apply  to 
and  govern  authorizations  by  the  Railroad  Commission  of  the 
issue  by  transportation  companies  of  bonds,  notes  or  other  evi- 
dences of  indebtedness. 

"Sec.  7.  In  all  respects  in  which  the  Railroad  Commission 
has  power  and  authority  under  the  Constitution  of  this  state  or 
this  act,  applications  and  complaints  may  be  made  and  filed  with 
the  Railroad  Commission,  process  issued,  hearings  held,  opin- 
ions, orders  and  decisions  made  and  filed,  petitions  for  rehearing 
filed  and  acted  upon,  and  petitions  for  writs  of  review  or  man- 
date filed  with  the  supreme  court  of  this  state,  considered  and 
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disposed  of  by  said  court,  in  the  manner,  under  the  conditions 
and  subject  to  the  limitations  and  with  the  eflFect  specified  in  the 
public  utilities  act. 

"Sec.  8.  Every  officer,  agent  or  employee  of  any  corporation, 
and  every  other  person  who  violates  or  fails  to  comply  with,  or 
who  procures,  aids  or  abets  in  the  violation  of  any  provision  of 
this  act,  or  who  fails  to  obey,  observe  or  comply  with  any  order, 
decision,  rule  or  regulation,  direction,  demand  or  requirement, 
or  any  part  or  provision  thereof,  of  the  Railroad  Commission, 
or  who  procures,  aids  or  abets  any  corporation  or  person  in  his 
failure  to  obey,  observe  or  comply  with  any  such  order,  decision, 
rule,  direction,  demand  or  regulation,  or  any  part  or  provision 
thereof,  is  guilty  of  a  misdemeanor  and  is  punishable  by  a  fine 
not  exceeding  $1,000  or  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  both  such  fine  and  imprisonment. 

"Sec.  9.  STeither  this  act  nor  any  provision  thereof  shall  ap- 
ply or  be  construed  to  apply  to  commerce  with  foreign  nations 
or  commerce  among  the  several  states  of  this  Union,  except  in  so 
far  as  the  same  may  be  permitted  under  the  provisions  of  the 
Constitution  of  the  United  States  and  the  acts  of  Congress. 

"Sec.  10.  If  any  section,  subsection,  sentence,  clause  or  phrase 
of  this  act  is  for  any  reason  held  to  be  unconstitutional,  such 
decision  shall  not  affect  the  validity  of  the  remaining  portions 
of  this  act.  The  legislature  hereby  declares  that  it  would  have 
passed  this  act,  and  each  section,  subsection,  sentence,  clause  and 
phrase  thereof,  irrespective  of  the  fact  that  any  one  or  more 
other  sections,  subsections,  sentences,  clauses  or  phrases  be  de- 
clared unconstitutional. 

"Sec.  11.  All  acts  and  parts  of  acts  inccmsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed.  The  provisions  of  an  act 
entitled  *An  Act  Providing  for  the  Sale  of  Street  Railroad  and 
Other  Franchises  in  Counties  and  Municipalities  and  Providing 
Conditions  for  the  Granting  of  Such  Franchises  by  Legislative 
or  Other  Governing  Bodies,  and  Repealing  Conflicting  Acts  (Ap- 
proved March  22,  1905,  Stat.  1905,  p.  777),'  are  declared  not  to 
apply  to  the  use  of  highways  for  the  kind  of  transportation  here- 
in regulated." 

[1]  We  believe  it  is  unnecessary  to  discuss  all  the  provisions 
of  this  statute.    There  are  certain  provisions,  however,  to  which 
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we  desire  to  draw  attention.  In  the  first  place,  the  statute  draws 
a  distinct  line  between  the  power  of  incorporated  cities  and  the 
power  of  the  Railroad  Commission  with  reference  to  the  regula- 
tion of  transportation  by  stages  and  trucks.  When  such  transpor- 
tation is  conducted  wholly  within  the  limits  of  an  incorporated 
city,  the  municipality  has  exclusive  jurisdiction  with  reference 
to  the  regulation  thereof.  When,  however,  such  transportation 
is  not  confined  within  the  limits  of  an  incorporated  city,  regu- 
lation of  such  transportation  is  vested  in  the  Railroad  Com- 
mission. This  line  of  demarcation  between  the  powers  of  in- 
corporated cities  and  the  powers  of  the  Railroad  Commission  was 
made  in  accordance  with  that  indicated  and  approved  by  the 
supreme  court  in  Westeni  Asso.  v.  Railroad  Commission,  173 
Cal.  802,  L.R.A.— ,  — ,  P.U.R.1917C,  178,  162  Pac.  391. 

(a)  Local  Permits  Must  be  Obtained. 

[2]  The  statute  provides  in  §  3  that  no  corporation  or  person 
^'shall  operate  any  automobile,  jitney  bus,  autotruck,  stage  or 
autostage  for  the  transportation  of  persons  or  property  as  a 
common  carrier  for  compensation  on  any  public  highway  in  this 
state  between  any  fixed  termini  between  which  or  over  any  route 
over  which''  such  transportation  is  not  actually  being  carried  on 
by  said  corporation  or  person  "in  good  faith  on  May  1,  1917, 
unless  a  permit  has  first  been  secured  as  herein  provided/'  from 
the  local  authorities  over  whose  highways  it  is  proposed  to  oper- 
ate. In  other  words,  a  permit  must  be  obtained  from  the  local 
authorities  before  anyone  can  engage  in  such  transportation 
business  as  a  common  carrier  between  fixed  termini  or  over  de- 
fined routes,  except  as  such  operation  was  being  made  in  good 
faith  on  May  1,  1917.  The  statute  then  sets  out  in  detail  the 
manner  in  which  an  application  for  permit  shall  be  made  to  the 
municipality  or  country  authorities,  and  the  manner  in  which  the 
same  shall  be  granted.  The  statute  further  contains  an  affirma- 
tive grant  to  municipalities  and  counties  of  the  power  to  super- 
vise and  regulate  such  transportation  within  their  limits  and  to 
grant  or  refuse  permits. 

(6)  Certificates  of  Public  Convenience  and  Necessity. 

[3]   Stage  or  truck  transportation  conducted  wholly  within  the 

limits  of  an  incorporated  city  does  not  require  a  certificate  of 
P.U.R.1018B. 


Digitized  by 


Google 


308  CALIFORNIA  RAILROAD  COMMISSION. 

public  convenience  and  necessity  from  the  Railroad  Commission. 
A  certificate  of  public  convenience  and  necessity  must,  however, 
be  obtained  in  certain  cases  in  which  such  transportation  is  con- 
ducted otherwise  than  wholly  wdthin  the  limits  of  an  incorpor- 
ated city.  Section  5  of  the  act  requires  such  a  cexlificate  to  be 
obtained  from  every  "transportation  company"  except  as  to  the 
operations  of  such  company  between  fixed  termini  or  over  regu- 
lar routes  which  were  being  conducted  in  good  faith  on  May  1, 
1917. 

The  term,  "transportation  company,"  is  specifically  defined  in 
§  1  (c)  of  the  statute.  The  jurisdiction  of  the  Railroad  Com- 
mission is  confined  to  transportation  companies  as  thus  defined, 
and  when  the  term,  "transportation  c(Mnpany,"  is  used  in  the 
opinion  and  order  herein,  it  must  be  understood  that  the  term 
is  used  according  to  the  definition  in  §  1  (c)  in  the  statute.  We 
desire  to  point  out  also  that  the  statute  gives  to  the  Railroad  Com- 
mission in  §  1  (e)  the  final  determination  of  whether  a  trans- 
portation company,  any  automobile,  jitney  bus,  autotruck,  stage 
or  autostage  is  operating  "between  fixed  termini  or  over  a  regular 
route,"  so  as  to  make  the  same  a  transportation  company  under 
the  jurisdiction  of  the  Railroad  Commission. 

(c)  Issue  of  Securities. 

[4]  Section  6  of  the  statute  requires  that  the  consent  of  the 
Railroad  Commission  be  obtained  before  any  transportation 
company  may  issue  any  stock  or  stock  certificate  or  any  bond, 
or  any  note  or  other  evidence  of  indebtedness  payable  at  a  period 
of  more  than  twelve  months  after  the  date  thereof  in  such  an 
amount  that  the  aggregate  amount  of  notes  or  other  evidences 
of  indebtedness  at  any  one  time  outstanding,  shall  exceed  the 
amount  of  $2,500. 

{d)  Power  of  Railroad  Commission  with  Reference  to  Trans- 
portation Companies, 
[6]  The  Railroad  Commission  is  vested  with  power  and  au- 
thority to  fix  the  rates,  fares,  charges,  classifications,  rules,  and 
regulations  of  such  companies ;  to  regulate  the  accounts,  service, 
and  safety  of  operation  of  such  companies;  to  require  the  filing 
of  annual  and  other  reports,  and  to  supervise  and  regulate  such 
companies  in  "all  other  matters  affecting  the  relationship  be- 
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tween  such  companies  and  the  traveling  and  the  shipping  pub- 
lic.'^ 

(e)  Railroad  Commission  Regulations  Supersede  Local  Regur 
lations 

[6]  The  statute  specifically  provides  in  §  4  that  the  exercise 
by  the  Railroad  Commission  of  the  jurisdiction  conferred  upon 
it  under  the  Constitution  or  statutes  of  this  state  shall  super- 
sede any  conflicting  exercise  of  municipal  or  county  jurisdiction. 
In  other  words,  any  order,  rule,  or  regulation  made  by  the  Rail- 
road Commission  in  the  exercise  of  the  authority  conferred  upon 
it  shall  supersede  the  conflicting  provisions  of  any  municipal  or 
county  ordinance. 

Furthermore,  the  Railroad  Commission  is  given  specific  au- 
thority to  prescribe  rules  and  regulations  with  reference  to  trans- 
portation companies,  either  "by  general  order  or  otherwise.'^ 

We  believe  it  unnecessary  to  refer  to  the  other  provisions  of 
the  statute,  which  relate  more  particularly  to  the  procedure  to 
be  followed  by  the  Railroad  Commission  and  the  courts  in  carry- 
ing out  the  powers  of  regulation  provided  in  the  statute. 

Notice  and  Hearings. 

Two  public  hearings  were  held  in  this  proceeding,  one  in  Los 
Angeles  on  July  25,  1917,  and  the  other  in  San  Francisco  on 
August  8,  1917.  A  copy  of  the  order  instituting  this  investiga- 
tion and  a  notice  of  the  hearings  were  served  by  the  Railroad 
Commission  on  every  transportation  company  so  far  as  known. 
In  addition,  very  widespread  publicity  of  the  hearings  was  given 
in  the  public  press.  As  a  result  the  hearings  were  very  largely 
attended  by  representatives  of  counties,  municipalities,  and  oth- 
er public  organizations,  transportation  companies,''  and  represen- 
tatives of  the  railroads.  These  hearings  revealed  a  universal 
spirit  of  co-operation  by  all  interested  parties  in  the  matter  of 
the  successful  regulation  of  transportation  companies  under  the 
statute,  and  the  Railroad  Commission  received  many  helpful 
suggestions  from  those  present  at  the  hearings. 

Purpose  of  proceeding. 

The  purpose  of  the  present  proceeding  is  to  make  a  complete 
investigation  into  the  operation  of  transportation  companies,  and 
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to  formulate  such  a  set  of  rules  and  regulations  governing  these 
transportation  companies  as  to  the  Railroad  Commission  may 
seem  reasonable. 

The  business  of  transportation  by  stage  and  trucks,  while 
having  its  origin  in  California,  is  still  in  its  early  development. 
We"  believe  that  such  transportation  has  come  to  stay,  and  that 
properly  developed  it  will  become  a  very  necessary  public  con- 
venience. In  working  out,  therefore,  the  matter  of  the  regula- 
tion of  these  transportation  companies,  we  hope  for  a  continuance 
of  the  co-operative  spirit  which  has  been  heretofore  displayed. 
In  preparing  the  rules  and  regulations  governing  the  operations 
of  these  transportation  companies,  we  have  had  in  mind  the  con- 
venience and  safety  of  the  public,  and  also  the  convenience  of 
the  transportation  companies  themselves.  We  believe  that  we 
have  formulated  a  set  of  rules  and  regulations  which  provide  the 
greatest  amoimt  of  convenience  and  safety  to  the  public,  com- 
bined with  the  minimum  of  burden  on  the  transportation  com- 
panies. Of  course,  the  future  may  reveal  that  certain  of  these 
rules  and  regulations  will  have  to  be  modified  or  changed,  and 
the  Commission  will  be  glad  to  entertain  applications  therefor  as 
occasion  arises. 

We  have  also  formulated  certain  rules  and  regulations  govern- 
ing the  matter  of  rates  and  the  selling  of  tickets.  Concurrently 
with  the  order  in  this  proceeding,  the  Railroad  Commission  is 
issuing  in  the  form  of  a  general  order  No.  51  a  tariff  circular 
prescribing  the  rules  and  regulations  under  which  the  transpor- 
tation companies  shall  file  their  tariffs  with  the  Railroad  Com- 
mission. There  must,  of  course,  be  uniformity  in  the  filing  of 
tariffs,  and  every  transportation  company  will  be  directed  to  file 
its  tariffs  in  accordance  with  such  circular. 

Rates  and  Time  Schedules. 

[7]  The  Railroad  Commission,  on  January  18,  1917,  issued 
its  general  order  Xo.  47,  calling  upon  automobile  passenger  and 
freight  carriers  to  file  with  the  Railroad  Commission  their  sched- 
ules of  rates,  fares,  charges,  classifications^  and  time  schedules. 
This  general  order  was  issued  prior  to  the  passage  of  chapter  213, 
Statutes  of  1917.  The  term,  "transportation  company,"  as  de- 
fined in  said  statute,  is  broader  than  automobile  passenger  and 
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freight  carriers  to  which  general  order  Xo.  47  applies.  The 
Railroad  Commission  will  accordingly  issue  an  order  in  this 
proceeding  requiring  all  transportation  companies  to  file  tlie 
same  in  accordance  with  the  provisions  of  the  tariff  circular  to 
be  issued  concurrently  herewith  as  general  order  No.  51. 

All  transportation  companies  will  be  directed  to  strictly  adhere 
to  the  rates,  fares,  charges,  and  classifications  on  file  with  the 
Eailroad  Commission.  No  change  in  any  rate  can  be  made  with- 
out the  authority  of  the  Railroad  Commission  having  been  first 
obtained,  as  provided  in  rules  10  and  11  of  the  tariff  circular  this 
day  being  issued. 

The  question  of  when  and  under  what  circumstances  a  trans- 
portation company  may  furnish  free  or  reduced  rate  transpor- 
tation was  brought  up  at  the  hearings  in  this  pi-oceeding.  We 
do  not  believe  that  it  is  necessary  to  authorize  free  or  reduced 
rate  transportation  in  all  the  instances  named  in  §  17  of  the 
Public  Utilities  Act  as  applicable  to  railroad  corporations.  We 
favor  the  issuance  of  free  or  reduced  rate  service  of  all  public 
utilities  in  as  few  instances  as  possible.  We  believe  it  is  suf- 
ficient with  reference  to  transportation  companies  to  confine  the 
issuance  of  free  or  reduced  rate  transportation  to  the  officers, 
agents,  and  employees  of  transportation  companies,  and  to  the 
members  of  their  families,  and  for  charitable  and  patriotic  pur- 
poses. It  should  be  clearly  understood  that  the  authority  herein 
given  is  merely  permissive,  and  that  transportation  companies 
need  not  issue  such  transportation  unless  they  desire  to  do  so. 
In  the  event  that  other  instances  arise  warranting  the  issuance 
of  free  or  reduced  rate  transportation,  the  Railroad  Commission 
may,  at  that  time,  be  requested  to  make  the  necessary  authoriza- 
tions. 

The  Railroad  Commission  will  require  the  filing  with  it  of 
time  schedules^  and  the  posting  of  the  same  at  each  station  where 
tickets  are  sold,  and  that  a  copy  thereof  be  in  the  possession  of 
each  driver.  Furthermore,  the  Railroad  Commission  must  be 
advised  in  advance  of  changes  in  time  schedules,  as  provided  in 
the  order  herein. 

Tickets. 

Considerable  abuse  was  shown  to  exist  in  the  matter  of  selling 
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and  honoring  tickets.  In  some  instances,  individuals  have  made 
a  practice  of  collecting  a  group  of  prospective  passengers  and 
then  turning  them  over  to  whatever  transportation  company  will 
pay  them  the  greatest  compensation  as  "commission."  Also, 
competing  transportation  companies  have  been  reported  to  honor 
the  tickets  of  competitors,  and,  after  delivering  the  passenger 
at  his  destination,  to  sell  the  competitor's  ticket  for  what  it  will 
bring.  These  are  merely  illustrations  of  the  possibilities  which 
exist  with  reference  to  such  abuses.  The  consensus  of  opinion 
among  the  representatives  of  the  transportation  companies  rep- 
resented at  the  hearings  was  in  favor  of  definite  regulation  with 
reference  to  the  selling  and  honoring  of  tickets  which  will  elimi- 
nate the  possibility  of  these  and  other  abuses. 

Bonds  and  Indemnity  Agreements. 

The  matter  of  filing  bonds  or  indemnity  agreements  by  trans- 
portation companies  to  cover  damage  and  injuries  resulting  from 
negligence,  defects  in  equipment,  and  accidents  of  transportation 
companies,  is  very  important.  Several  cities  and  counties  now 
have,  by  ordinance,  provided  for  the  filing  of  such  bonds  or  in- 
demnity agreements.  The  practice  has  been  frequently  followed 
of  having  the  original  bond  or  agreement  filed  with  the  prin- 
cipal municipality  through  which  the  transportation  company 
operates,  duplicates  of  such  bond  or  agreement  being  filed  in  the 
other  cities  and  counties.  This  question,  however,  presents  cer- 
tain difficulties.  The  requirements  of  the  diiferent  cities  and 
counties  as  to  the  amount  and  conditions  of  such  bonds  and  agree- 
ments are  not  at  present  uniform.  The  transportation  compan- 
ies accordingly  asked  the  Railroad  Commission  to  make  a  regu- 
lation requiring  the  filing  with  the  Railroad  Commission  of  the 
necessary  bond  or  indemnity  agreement,  and  have  the  same  apply 
wherever  the  company  operates.  We  believe  that  the  amounts, 
terms,  and  conditions  and  regulations  for  the  filing  of  bonds  and 
indemnity  agreements  should  be  made  uniform.  It  appears  to 
us,  however,  that  this  uniformity  is  not  best  attained  by  having 
bonds  and  indemnity  agreements  filed  with  the  Railroad  Com- 
mission. The  character  and  Tesponsibility  of  the  sureties  who 
go  upon  these  bonds  or  agreements  can  best  be  determined  in  the 
locality  in  which  they  are  made ;  and,  if  it  becomes  necessary  to 
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inspect  or  sue  upon  the  bond  or  agreement,  the  same  should  be 
available  in  the  locality  to  which  they  apply.  For  these  reasons, 
among  others,  it  would  be  impracticable  to  have  all  these  bonds 
and  agreements  filed  with  the  Railroad  Commission. 

We  accordingly  recommend  to  every  city  and  county  the  adop- 
tion of  a  uniform  regulation  with  reference  to  this  matter.  The 
form  of  bond  or  indemnity  agreement  most  generally  in  effect 
at  present  is  required  to  be  made  in  the  sum  of  $10,000  upon 
each  vehicle  in  operation  (giving  its  manufacturer's  number  and 
the  state  license  number),  and  conditioned  that  the  transporta- 
tion company  will  pay  all  loss  or  damage  which  may  result  to 
any  person  or  property  from  the  negligent  operation  or  defective 
construction  of  said  vehicle,  or  which  may  arise  or  result  from 
any  violation  of  any  of  the  provisions  of  the  laws  of  this  state 
or  local  ordinances.  The  recovery  upon  said  bond  is  limited  to^ 
$5,000  for  the  injury  or  death  of  one  person,  $10,000  for  the 
injury  or  death  of  two  or  more  persons  in  the  same  accident,  and 
$1,000  for  the  injury  or  destruction  of  property.  We  believe 
that  this  is  a  reasonable  bond  to  require;  and  we  ui^e  upon  every 
city  and  county  to  put  into  effect  a  regulation  requiring  the  sort 
of  bond  above  outlined.  Furthermore,  we  believe  that  the  regu- 
lation should  provide  that  a  bond  or  agreement  may  either  be 
provided  separately  for  each  vehicle,  or  one  aggregate  bond  or 
agreement  covering  the  entire  business  of  the  company ;  and  that 
the  original  bond  or  agreement  be  filed  with  the  municipality  or 
county  authorities  at  either  terminus  of  the  transportation  com* 
pany's  route,  and  that  a  duplicate  thereof  may  be  filed  in  each 
of  the  other  municipalities  and  counties  through  which  the  trans- 
portation company  operates; 

A  copy  of  this  order  will  be  sent  to  each  city  and  county 
authority,  in  order  that  they  may  be  advised  as  to  the  recom- 
mendations of  the  Conmiission  with  reference  to  the  establish- 
ment of  a  uniform  practice  with  reference  to  this  matter. 

Safety  Rules  and  Operating  Regulations. 

The  order  herein  will  provide  sixteen  safety  rules  and  opei- 
ating  regulations  for  transportation  companies.  We  do  not  be- 
lieve it  necessary  to  discuss  these  rules  and  regulations,  as  we 
believe  their  purpose  is,  in  each  instance,  obvious.  These  rules 
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cover  all  the  matters  which  at  this  time  seem  to  the  Commission 
to  require  the  Commission's  regulation.  Such  alterations  or 
conditions  as  future  developments  may  show  to  be  needed  may, 
of  course,  hereafter  be  made. 

ORDER. 

This  proceeding  having  been  regularly  instituted  on  the  Eail- 
road  Commission's  own  motion,  and  hearings  having  been  had, 
at  which  all  interested  parties  were  given  an  opportunity  to 
appear  and  present  evidence,  and  the  Railroad  Commission  being 
duly  advised  in  the  premises. 

It  is  hereby  ordered  as  follows : 

1.  Rates. 

Each  transportation  company  shall,  within  sixty  days  from  the 
date  of  this  order,  file  with  the  Railroad  Commission,  in  accord- 
ance with  the  provisions  of  the  tariff  circular  being  issued  con- 
currently herewith,  general  order  No.  51,  schedules  of  its  rates, 
fares,  charges,  and  classifications  charged  and  collected  by  it  in 
its  service  as  a  common  carrier.  Every  transportation  company 
to  which  general  order  No.  47  does  not  apply,  shall  file  the  rates, 
fares,  charges,  and  classifications  in  effect  on  August  27,  1917, 
when  chapter  213,  Statutes  1917,  became  effective,  or  such  rates, 
fares,  charges,  and  classifications  as  have  since  been  lawfully  filed 
with  the  Railroad  Commission. 

No  such  transportation  company  shall  charge,  demand,  col- 
lect, or  receive  a  greater  or  less  or  different  compensation  for  the 
transportation  of  persons  or  property,  or  for  any  service  in  con- 
nection therewith,  than  the  rates,  ftires,  and  charges  applicable 
to  such  transportation  as  specified  in  its  schedules  filed  and  in 
effect  at  the  time;  nor  shall  any  such  transportation  company 
refund  or  remit  in  any  manner  or  by  any  device  any  portion  of 
the  rates,  fares,  or  charges  so  specified,  except  upon  an  order  or 
permission  from  the  Commission,  nor  extend  to  any  corporation 
or  person  any  privilege  or  facility  in  the  transportation  of  pas- 
sengers or  property  except  such  as  are  regularly  and  uniformly 
extended  to  all  corporations  and  persons. 

No  transportation  company  shall,  directly  or  indirectly,  issue, 
give,  or  tender  any  free  ticket,  free  pass,  or  free  or  reduced  rate 
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transportation  except  to  its  oflScers,  agents,  employees,  and  mem- 
bers of  their  families,  or  for  charitable  or  patriotic  purposes. 

2.  Time  Schedrdes. 

Every  transportation  company  shall,  within  thirty  days  from 
the  date  of  this  order,  file  with  the  Railroad  Commission  two 
copies  of  a  working-time  schedule.  Such  schedules  shall  be  type- 
written or  printed  on  good  paper  at  least  8^  by  11  inches  in  size. 
Such  schedule  shall  show  the  name  of  the  operating  company, 
the  date  and  hour  effective,  the  time  of  arrival  and  departure 
from  and  at  all  termini,  and  time  of  departure  from  all  inter- 
mediate points  between  termini ;  also  distance  between  all  stops 
scheduled  to  be  made  either  regularly  or  on  application  by  intend- 
ing passengers.  A  copy  of  time  schedule  shall  be  posted  at  each 
terminus  and  at  all  intermediate  stations  where  tickets  are  sold, 
and  a  copy  of  such  schedule  shall  be  in  the  possession  of  each 
operator  or  driver  of  any  vehicle  used  in  the  transportation  of 
passengers.  Time  schedules  as  filed  with  this  Commission  and 
posted  for  the  information  of  the  public  must  be  strictly  adhered 
to  in  the  operation  of  passenger-carrying  vehicles. 

Whenever  a  change  is  made  by  a  transportation  company  in 
the  scheduled  time  of  arrival  or  departure  of  any  regular  passen- 
ger-carrying vehicle,  such  information  shall  be  posted  by  such 
transportation  company  in  a  conspicuous  place  at  each  terminus, 
at  each  intermediate  point  where  an  agency  is  maintained,  and 
filed  with  this  Commission  at  least  five  days  before  the  change  is 
to  become  effective. 

Whenever  a  change  in  time  schedule  is  to  be  made  by  a  trans- 
portation company  which  will  effect  a  reduction  in  the  number  of 
passenger  vehicles  operated  over  any  scheduled  route,  or  which 
will  effect  a  reduction  in  the  amount  of  passenger  vehicle  service 
rendered  at  any  terminal  station  or  intermediate  stop,  such  trans- 
portation company  must  submit  to  the  Railroad  Commission  at 
least  thirty  days  before  the  change  is  to  become  effective  an 
approximate  time-schedule  outline  showing  the  proposed  reduc- 
tion in  service.  The  approval  of  the  Commission  must  be  re- 
ceived for  such  reductions  in  sen^ice  before  such  time  schedules 

are  filed  with  the  Commission  as  hereinabove  provided. 
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3.  Tichets. 

No  transportation  company  may  accept  for  passage  via  its  line 
any  ticket  other  than  its  own  issue,  except  it  be  a  coupon  of  a 
through  joint  ticket  reading  via  its  line  issued  by  a  connecting 
carrier,  or  in  case  where  optional  route  arrangements  are  pro- 
vided for  under  the  terms  of  joint  tariffs  on  file  with  the  Com- 
mission and  in  which  tariffs  the  line  honoring  is  shown  as  a  par- 
ticipating carrier. 

No  transportation  company  may,  in  any  manner,  pay  a  com- 
mission to  any  party  or  person,  ticket  agent  or  ticket  agency,  for 
the  sale  of  tickets,  unless  a  bona  fide  contract  or  agreement  has 
been  executed  making  such  party  the  lawful  agent  of  the  trans- 
portation company,  and  copy  of  such  contract  or  agreement  has 
been  filed  with  and  approved  by  the  Commission ;  party  appointed 
becomes  the  agent  of  the  transportation  company  and  as  such  will 
be  held  responsible  as  its  agent.  If  any  part  of  the  compensation 
paid  by  a  transportation  company  to  such  agent  is  used,  either 
directly  or  indirectly,  in  such  way  as  to  reduce  for  any  person  the 
lawful  tariff  charges  of  such  transportation  company  causing  or 
permitting  such  departure  from  tariff  charges  shall  be  subject  to 
the  penalties  set  forth  in  §  8,  chapter  213,  Statutes  1917. 

4.  Safety  Rules  and  Operating  Regidations. 

Every  transportation  company  shall,  within  thirty  days  from 
the  date  of  this  order,  put  into  effect  and  comply  with  the  follow- 
ing safety  rules  and  operating  regulations : 

Maintenance, 

1.  Every  motor  vehicle  shall  be  maintained  in  a  safe  and 
sanitary  condition  at  all  times,  and  shall  be  at  all  times  subject 
to  the  inspection  of  the  Commission  and  its  duly  authorized  rep- 
resentatives. 

Speedometers. 

2.  Every  motor  vehicle  shall  be  equipped  with  a  standard 
speedometer  which  shall  be  maintained  in  good  working  order. 

Inside  Lights. 

3.  Every  motor  vehicle  used  in  the  transportation  of  passen- 
gers and  having  a  covered  top  or  top  up  shall  maintain  a  light  or 
lights  of  not  less  than  two-candle  power  each  within  the  vehicle 

P.U.R.1918B. 

Digitized  by  LjOOQIC 


RE  RATES,  ETC.,  OF  TRANSPORTATION  COS.  317 

and  so  arranged  as  to  light  up  the  whole  of  the  interior  of  the 
vehicle,  and  such  light  or  lights  shall  be  kept  constantly  lighted 
between  the  hours  of  sunset  and  sunrise  at  all  times  when  vehicle 
is  occupied  by  passengers. 

Extra  Tires. 

4.  Every  motor  vehicle  used  in  the  transportation  of  passen- 
gers shall  when  leaving  either  terminus  be  equipped  with  at 
least  one  extra  serviceable  tire. 

Brakes. 

5.  Every  motor  vehicle  shall  be  equipped  with  satisfactory 
brakes,  and  such  brakes  shall  at  all  times  be  maintained  in  good 
condition  and  with  a  braking  power  sufficient  to  lock  the  rear 
wheels  of  said  vehicle  when  brakes  are  fully  applied  and  vehicle 
is  operated  at  a  speed  of  10  miles  per  hour. 

Siid  Chains. 

6.  Every  motor  vehicle  used  in  the  transportation  of  passen- 
gers shall  at  all  times  carry  a  set  of  skid  chains  which  shall  be 
applied  to  the  rear  wheels  whenever  necessary  to  prevent  skid- 
ding. 

Warning  Device  and  Fire  Protection. 

7.  Every  motor  vehicle  shall  be  equipped  with  a  suitable  horn 
or  other  similar  warning  device. 

Every  motor  vehicle  used  for  the  transportation  of  passengers 
shall  be  equipped  with  a  liquid  fire  extinguisher  of  a  design  or 
type  approved  by  the  Commission,  and  such  extinguisher  shall  be 
kept  in  satisfactory  operative  condition  at  all  times. 

Age  and  Competency  of  Drivers  of  Motors. 

8.  Drivers  of  vehicles  shall  be  at  least  twenty-one  years  of  age, 
of  good  moral  character,  shall  be  fully  competent  to  operate  the 
vehicles  imder  their  charge,  and  shall  hold  license  from  the  State 
Motor  Vehicle  Department  as  required  by  §  24,  jf  (a)  of  the 
Motor  Vehicle  Act. 

Use  of  Intoxicating  Liquor. 

9.  No  driver  or  operator  of  any  motor  vehicle  carrying  passen- 
gers shall  drink  any  intoxicating  liquor  during  the  time  he  is  on 
duty  or  at  any  time  use  intoxicating  liquor  to  excess. 
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Use  of  Tobacco. 

10.  No  driver  or  operator  of  any  motor  vehicle  carrying  pas- 
sengers shall  smoke  any  cigar,  cigarette,  tobacco,  or  other  sub- 
stance in  such  vehicle  during  the  time  he  is  driving  the  vehicle. 

11.  No  transportation  company  owning,  controlling,  operating, 
or  managing  any  motor  vehicle  used  in  the  transportation  of  per- 
sons or  properly  as  a  common  carrier  for  compensation  shall  cause 
or  allow  any  driver  or  operator  of  such  motor  vehicle  to  work  as 
driver  or  operator  for  more  than  a  maximum  of  ten  hours  in  any 
twenty-four  hour  period. 

Obligation  to  Carry  Passengers. 

12.  No  driver  or  operator  of  any  motor  vehicle  for  passenger 
transportation  shall  refuse  to  carry  any  person  offering  himself 
or  herself  at  any  regular  stopping  place  for  carriage,  and  who 
tenders  the  regular  fare  ^  any  regular  stopping  place  on  the 
route  of  said  motor  vehicle  or  between  the  termini  thereof,  un- 
less at  the  time  of  such  offer  the  seats  of  said  motor  vehicle  are 
fully  occupied;  provided,  however,  that  the  driver  or  operator 
of  such  motor  vehicle  may  refuse  transportation  to  any  person 
who  is  in  an  intoxicated  condition  or  conducting  himself  in  a 
boisterous  or  disorderly  manner  or  is  using  profane  language. 

Overcrowding  of  Vehicles. 

13.  No  motor  vehicle  used  in  the  transportation  of  passengers 
shall  be  allowed  to  carry  more  passengers  than  the  rated  carry- 
ing capacity  as  filed  with  the  Commission.  Drivers  and  operators 
will  not  be  permitted  to  allow  passengers  to  ride  on  the  running 
boards,  fenders,  or  any  other  part  of  the  vehicle  than  the  seats 
thereof. 

No  driver  or  operator  of  a  motor  vehicle  used  for  passenger 
traffic  shall  permit  or  allow  on  the  front  seat  of  such  motor 
vehicle  more  passengers  than  the  seat  is  designed  to  carry,  ex- 
clusive of  the  driver ;  or  permit  or  allow  any  passenger  to  occupy 
any  other  portion  of  said  vehicle  forward  of  the  back  of  the 
driver's  seat. 

No  passenger  shall  be  allowed  to  sit  on  the  front  seat  to  the 

left  of  the  driver  if  a  left-hand  drive  motor  vehicle,  or  to  the 

right  of  the  driver  if  a  right-hand  drive  motor  vehicle. 
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No  more  than  one  passenger  shall  occupy  the  front  seat  of  any 
motor  vehicle  with  a  touring-car  body,  operated  by  center  control. 

Trailers. 

14.  Except  when  specially  authorized  by  the  Eailroad  Com- 
mission, no  motor  vehicle  used  in  the  transportation  of  passen- 
gers shall  be  operated  or  driven  with  any  trailer  or  other  vehicle 
attached  thereto;  except  in  case  a  vehicle  becomes  disabled  while 
on  a  trip  and  is  unable  to  run  from  its  own  power,  such  disabled 
car  may  be  towed  to  the  nearest  point  where  repair  facilities  are 
available. 

Loads  on  Running  Board. 

15.  No  motor  vehicle  used  for  the  carriage  of  passengers  shall 
be  operated  carrying  or  transporting  any  luggage,  baggage,  pack- 
age, trunk,  crate,  or  other  load  which  shall  extend  more  than  8 
inches  beyond  the  running  board  of  said  motor  vehicle. 

Jurisdiction  Over  Regulations. 

16.  These  rules  and  regulations  shall  prevail  over  and  super- 
sede every  county  or  municipal  rule  or  r^^ulation  in  conflict 
therewith,  but  shall  not  be  construed  to  prevail  over  or  supersede 
any  other  rule  or  regulation  lawfully  in  eflFect. 

Every  transportation  company  should  procure  and  acquaint 
itself  with  the  provisions  of  the  State  Motor  Vehicle  Act  con- 
cerning lights  as  appearing  in  §  (13)  l[t  "a,"  "c,"  and  "d." 
Also  with  the  provisions  covering  rules  of  the  road  and  method  of 
operation  as  contained  in  §  20,  \^  "a,"  '%''  "c,"  "d,"  "e,'' 
"f,"  "g,''  %,"  ^^i,"  "j,"  "k,''  "1,"  and  "p."  Also  with  the  pro- 
visions covering  speed  of  vehicles  as  contained  in  §  22,  |^  "a" 
and  "b." 

The  Railroad  Commission  hereby  finds  as  a  fact  that  all  of  the 

rules  and  regulations  prescribed  in  the  foregoing  order  are  just 

and  reasonable. 
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ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  EAST  ST.  LOUIS  LIGHT  &  POWER  COMPANY. 
[No.  7377.] 

Bates  —  Electric  —  Wholesale  power  service. 

1.  An  increase  of  rates  for  wholesale  electric  power  service,  amount- 
ing to  approximately  16  per  cent,  was  allowed,  where  the  proposed  rates 
compared  favorably  with  rates  of  like  utilities  for  this  service,  and  the 
revenue  derived  therefrom  would  not  exceed  the  increase  of  expenses. 

Bates  —  Electric  —  Fixed  hy  relative  comparison, 

2.  The  Illinois  Commission,  without  fixing  the  rate-making  value 
of  an  electric  utility  plant,  permitted  an  increase  of  rates  for  whole- 
sale power  service,  of  a  highly  competitive  character,  the  reasonable- 
ness and  adequacy  thereof  being  relatively  determined  by  a  ccmiparison 
witii  other  rates  of  the  applicant  and  rates  of  like  utilities  for  like 
service,  and  being  approved  by  the  Commission  to  this  extent  only. 

Bates  —  Electric  —  Wholesale  povoer  —  Factors  considered. 

3.  In  considering  the  reasonableness  of  rates  for  wholesale  power 
service,  it  is  proper  to  take  into  consideration  the  competitive  class 
thereof,  the  fact  that  increases  in  power-plant  operation  affect  this 
service  more  directly  than  other  classes,  and  the  interest  of  the  utility 
in  seeing  to  it  that  the  rate  is  equitable  to  prevent  the  withdrawal  of 
business. 

[December  18,  1917.] 

Applicatiox  for  advance  of  rates  for  wholesale  electric  power 
service  in  East  St.  Louis,  by  the  East  St.  Louis  Light  &  Power 
Company;  former  order  suspending  the  proposed  rates  vacated 
and  such  rates  authorized  to  become  effective. 

Shaw,  Commissioner:  On  October  18,  1917,  the  East  St. 
Louis  Light  &  Power  Company  filed  with  the  Commission  sup- 
plement 3  to  rate  schedule  I.  P.  U.  C.  1,  in  which  it  is  proposed 
to  advance  the  rates  for  wholesale  electric  power  service  in  East 
St.  Louis ;  and  it  is  further  proposed  in  the  said  supplement  that 
such  advanced  rates  become  effective  December  1,  1917.  On  Oc- 
tober 25,  1917,  the  Commission  entered  an  order  in  this  cause 
suspending  the  aforesaid  rates  until  March  30,  1918.  On  No- 
vember 9,  1917,  the  Commission  held  a  hearing  at  its  offices  in 
Springfield.  At  this  hearing  M.  W.  Schaefer,  attorney,  ap- 
peared on  behalf  of  the  East  St.  Louis  Light  &  Power  Company. 

No  one  appeared  protesting.     It  appears  that  notice  of  the  pro- 
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posed  increased  rates  as  set  forth  in  the  supplement  filed  herein 
was  given  to  all  power  consumers  who  would  be  affected  by  the 
said  increase. 

The  supplement  filed  herein  contemplates  increases  in  the  rates 
for  power  service  at  present  rendered  under  rate  S  and  rate  T  of 
the  company's  schedule.  Eate  S  is  a  rate  for  S-phase  60-cycle 
alternating  current  or  direct  current  power  service,  and  is  avail- 
able for  any  customer  using  standard  service.  Kate  T  is  a  rate 
for  3-phase,  25-cycle  alternating  current  power  service,  and  is 
available  for  any  customer  using  standard  service.  The  rates 
filed  in  the  supplement  under  consideration  contemplate  an  in- 
crease in  the  energy  portion  of  these  two  rates,  and  also  in  the 
^^maximum  charge"  portions  of  the  rates,  which  latter  embody 
provisions  limiting  the  maximum  amount  of  a  consumer's  bill  to 
certain  fixed  amounts  per  kilowatt  of  maximum  demand.  The 
remaining  portions  of  the  rate,  which  comprise  a  maximum  de- 
mand charge,  certain  provisions  for  incidental  lighting,  a  prompt 
payment  discount,  and  a  minimum  bill,  are  not  changed  by  the 
proposed  supplement.  ' 

At  the  hearing  considerable  testimony  was  introduced  in  be- 
half of  the  East  St.  Louis  Light  &  Power  Company  relative  to 
the  history  of  the  rate  schedules  which  it  is  proposed  to  change, 
the  increased  expense  of  operation  which  has  been  experienced  by 
the  company,  and  the  increased  revenues  which  are  anticipated 
under  the  proposed  rates.  Witness  Welsh,  superintendent  of 
power,  of  the  East  St.  Louis  Light  &  Power  Company,  went  into 
these  matters  at  considerable  length  and  submitted  numerous  ex- 
hibits in  support  of  his  testimony. 

[1-3]  There  is  submitted  in  the  record  no  valuation  of  the 
property  of  the  East  St.  Louis  Light  &  Power  Company.  The 
usual  procedure  in  a  case  of  this  nature  might  involve  a  valua- 
tion of  the  property  of  the  company  and  an  analysis  of  operating 
expense.  The  record  in  this  case  contains  little  such  information 
except  that  relating  to  increased  expenses  of  operation  which  have 
been  sustained  by  the  company. 

In  passing  upon  a  problem  of  this  nature  there  are  two  princi- 
pal issues  for  determination.  The  first  of  these  is  the  issue  as 
to  whether,  imder  normal  conditions,  the  existing  rates  of  the 
utility  are  excessive  or  discriminatory.    The  second  phase  of  the 
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problem  relates  to  the  extent  to  wMoh  present  oonditions  are 
other  than  normal,  and  the  adequacy  of  the  proposed  changes  to^ 
meet  the  abnormal  situation.  It  must  be  realized  that,  due  to 
high  prices  of  fuel,  labor,  and  the  materials  necessary  for  carry- 
ing on  utility  operation,  public  utilities  must  have  experienced 
increases  in  operating  expense.  TMs  fact  in  itself,  however, 
does  not  offer  justification  for  an  increase  of  rates,  since  it  is 
possible  that  the  rates  heretofore  charged  under  the  more  nor- 
mal conditions  which  have  previously  existed  were  exorbitant  or 
excessive.  If,  however,  it  can  be  reasonably  shown  that  the  rates 
heretofore  in  effect  under  more  normal  conditions  have  not  been 
unreasonably  high,  then  the  problem  is  narrowed  down  to  a 
determination  of  whether  the  rates  proposed  will  give  increased 
revenues  of  an  amount  which  will  adequately,  but  not  unrea- 
sonably, reimburse  the  utility  for  the  increases  of  operating 
expense  which  obtain,  and  whether  the  proposed  rates  are  of  a 
nondiscriminatory  and  equitable  character.  The  first  portion 
of  the  problem,  as  to  whether  the  rates  heretofore  in  effect  under 
normal  conditions  have  been  unreasonably  high,  might  be  an- 
swered by  a  detailed  analysis  of  the  expenses  of  the  company,  a 
valuation  of  its  property,  and  lengthy  proceedings  involving  a 
large  amount  of  time  and  expaise.  This  feature  of  the  issue 
might  also  be  determined  by  a  comparison  of  the  present  rates 
of  the  utility  with  other  rates  throughout  the  state,  together  with 
a  comparison  of  the  operating  conditions  in  these  various  com- 
munities. In  a  number  of  cases  the  Commission  has  entered 
orders  fixing  rates  for  utility  service.  A  comparison  with  rates 
so  fixed  and  determined  offers  an  opportunity  for  the  formation 
of  judgment  which  may  be  sufficiently  accurate  in  many  cases. 
The  Commission  has  indicated  the  possibility  of  such  a  course 
of  action  in  its  decision  in  case  6617,  which  involved  proposed 
rates  for  electric  service  in  Bockford,  filed  by  the  Bockford  Elec- 
tric Company. 

The  East  St  Louis  Light  &  Power  Company  has  presented 
evidence  in  this  case,  with  the  evident  intention  of  showing  that 
its  rates  in  comparison  with  other  rates  throughout  the  state 
were  not  unreasonably  high  under  the  conditions  which  esisted 
previous  to  the  present  abnormal  times.  In  the  testimony  sub- 
mitted herein,  comparison,  is  made  with  rates  for  electric  power 
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^rvice  in  Alton,  Bock  Island,  Moline,  Joliet,  Bockford,  Gran- 
ite Oity,  Ohicago,  Peoria,  and  Springfield.  In  none  of  these 
cities  have  the  rates  for  electric  power  service  been  increased 
during  recent  months..  In  making  these  comparisons,  various 
conditions  of  consumption  were  assumed,  and  charts  were  pre- 
pared showing  the  comparison  of  rates  for  power  consumers 
Laving  demands  of  40  kilowatts,  150  kilowatts,  500  kilowatts, 
and  2,000  kilowatts.  In  addition  to  the  individual  rates,  these 
^:harts  show  the  average  rate  for  seven  utilities,  and  show  under 
the  various  conditions  the  per  cent  increase  which  will  be  brought 
about  by  the  increased  power  rates  herein  proposed.  These 
<^hart8  show  that  the  power  rates  in  East  St.  Louis  are  among 
the  lowest  in  the  state.  Some  exception  might  be  taken  to  the 
exhibits  of  the  company,  but  we  believe  that  these  exceptions 
would  be  of  a  somewhat  technical  nature,  and  would  not  exert 
a  material  influence  in  determining  the  issue.  For  instance,  the 
comparisons  made  with  rates  for  other  cities  are  all  upon  the 
basis  of  "on-peak"  service;  that  is,  service  in  which  the  hours 
of  use  are  not  limited.  The  East  St.  Louis  Light  &  Power  Com- 
pany has  in  effect  no  schedule  for  "off-peak^'  service,  whereas,  in 
many  of  the  other  cities  with  which  a  comparison  is  made  such 
*'off-peak"  rates  are  available  to  power  consumers.  While  a  com- 
parison which  would  take  these  facts  into  consideration  would 
probably  be  more  confusing  than  enlightening,  the  fact  that  this 
condition  exists  is  worthy  of  note. 

A  comparison  of  this  nature  must,  of  course,  also  take  into 
consideration  the  operating  conditions  in  the  various  communi- 
ties with  which  the  comparison  is  made.  It  appears  that  the 
source  of  energy  furnished  in  East  St  Louis  is  partially  from 
large  hydroelectric  works  located  upon  the  Mississippi  river  and 
partially  from  steam  plants  located  in  East  St  Louis  and  Alton, 
and  in  the  future  may  to  some  extent  be  from  the  system  of  the 
Union  Li^t  &  Power  Company  of  St  Louis.  In  several  of  the 
cities  with  which  a  comparison  is  made,  energy  is  generated 
exclusively  by  steam  power.  This  is  true  of  Peoria,  Springfield, 
Chicago,  and  Granite  City.  In  Joliet,  Eockford,  Eock  Island, 
Moline,  and  Alton  energy  is  generated  by  a  combination  of  hydro- 
electric plants  and  steam  power  plants.  All  these  factors  must 
be  given  consideration  in  arriving  at  an  opinion  as  to  whether 
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a  sufficient  Bhowiog  has  been  made  as  to  the  reasonableness  of 
the  piresent  rates.  Considerable  testimony  was  introduced  bear- 
ing upon  the  question  as  to  whether  the  increased  revenues  antic- 
ipated from  the  rates  filed  herein  will  justly  and  reasonably 
compensate  the  company  for  the  increased  costs  of  operation. 
This  testimony  consists  of  facts  and  figures  which  set  forth  the 
cost  of  coal,  the  cost  of  labor,  and  the  costs  of  certain  other  ma- 
terials during  recent  years.  Facts  and  figures  are  also  presented 
showing  the  kilowatt  hours  sold,  the  revenue  secured  under  the 
present  rates  for  wholesale  power,  and  the  increases  which  the 
aates  proposed  for  wholesale  power  service  would  have  given 
under  the  same  conditions  of  consumption.  The  figures  regard- 
ing the  costs  of  coal  are  of  particular  interest.  This  informa- 
tion shows  that  the  average  cost  of  coal  delivered  at  the  com- 
pany's plant  during  the  first  nine  months  of  1916  was  $1.26 
per  ton;  during  the  first  nine  months  of  1917  this  cost  was  $1.87 
per  ton.  The  company  estimates,  upon  the  basis  of  contracts 
which  it  has  and  the  present  prices  prevailing,  that  the  average 
cost  of  coal  used  by  it  from  November  1,  1917,  to  April  1,  1918, 
ivill  be  $2.69  per  ton,  and  that  after  April  1,  1918,  when  all  of 
its  present  coal  contracts  will  have  expired,  this  cost  will  be 
$2.74  per  ton.  These  costs  give  consideration  to  freight,  demur- 
rage, and  storage  charges,  and  war  tax  upon  bills  for  freight 
shipments.  These  increases  figured  out  in  total  amount  indi- 
cate that  for  an  average  month  the  increased  fuel  cost  for  energy 
5old  for  wholesale  power  purposes,  using  the  prices  prevailing 
from  November  1,  1917,  to  April  1,  1918,  as  compared  with 
those  for  the  first  nine  months  of  1916,  will  amount  to  $4,411.94 ; 
and  that  the  prices  of  fuel  estimated  to  be  effective  after  April 
1,  1918,  for  an  average  month,  will  amount  to  $4,598.36  over 
the  cost  prevailing  during  the  first  nine  months  of  1916.  These 
figures  give  consideration  only  to  increased  costs  on  account  of 
the  energy  generated  for  power  purposes,  and  take  into  consid- 
eration the  power  purchased  from  the  Mississippi  River  Power 
Company  upon  which  no  increase  will  be  realized.  It  is,  of 
<30urse,  within  the  realm  of  possibility  that  these  increased  fuel 
costs  will  iiot  be  realized,  due  to  unforeseen  conditions  which  may 
develop  in  these  times  when  it  is  impossible  to  predict  what  the 
future  has  in  store.     However,  good  business  foresight  would 
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indicate  that  a  public  titiKty,  similar  to  other  business  enter- 
prises, should  endeavor  to  anticipate  future  conditions  and  be 
prepared  to  meet  them.  Upon  the  basis  of  facts  as  they  appear 
at  present  the  predictions  appear  reasonable. 

The  increases  in  the  cost  of  labor  necessary  for  the  operation 
of  the  company's  power  plant  are  not  of  such  serious  momenta 
The  increase  of  labor  costs  applicable  to  power  sold  under  the 
company's  wholesale  rates  for  the  first  six  months  of  1917  oyer 
the  first  six  months  of  1916  is  shown  to  approximate  $630  per 
month.  This  amount  gives  no  consideration  to  increases  in  the 
salaries  of  linemen  or  other  electrical  workers  not  engaged  in 
the  operation  of  the  power  plant  and  substations.  The  total  of 
the  proposed  increases  for  fuel  and  labor  per  month  apportion- 
able  to  the  energy  generated  for  wholesale  power  service,  giving 
comparative  consideration  to  the  period  from  November  1,  1917, 
to  April  1,  1918,  as  compared  with  the  first  nine  months  of 
1916,  is  $5,041.94,  and  giving  consideration  to  the  conditions 
C'stimated  after  April  1,  1918,  this  increase  will  amount  to 
$5,228.36.  The  rates  proposed  for  wholesale  power  service  here- 
in will  give  an  increase  of  revenue  per  month  of  $3,484.36,  bas- 
ing the  estimates  of  increased  revenue  upon  the  consumptions 
for  the  average  month  taken.  It  would  thus  appear  that  the  pro- 
posed increases  of  revenue  will  at  best  not  exceed  the  increases 
of  expenses  which  have  been  demonstrated  in  the  operations  of 
the  company,  and  may  reasonably  be  anticipated  to  prevail  in 
the  future. 

The  increases  in  rates  contemplated  by  the  supplements  filed 
herein  are  applicable  only  to  wholesale  power  service.  Whole- 
sale power  service  presents  some  characteristics  which  are  essen- 
tially different  from  other  classes  of  electric  service.  Power 
service  in  general,  and  wholesale  power  service  in  particular,  is 
a  competitive  class  of  service,  for  the  reason  that  consumers  of 
power  service  are  usually  in  a  position  to  utilize  power  furnished 
by  other-  means.  The  'Value  of  the  service"  to  the  consumer 
is  an  element  to  be  properly  recognized  in  the  development  of 
rates  for  utility  service,  at  least  to  the  extent  that  it  fixes  a  maxi^ 
mum  above  which  ra1»s  cannot  be  fixed  with  the  hope  of  secur- 
ing business.  Its  application  is  most  apparent  in  the  case  of 
wholesale  power  service,  by  reason  of  the  opportunities  offered 
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the  consumer  for  meeting  his  requirements  by  other  means.  A 
small  power  consumer  has  available  service  from  gas  or  gasolene 
engines.  As  the  size  of  the  consumer's  load  increases  he  is  able 
to  avail  himself  of  power  service  from  steam-generated  sources. 
Thus  in  its  attempts  to  secure  and  retain  power  business,  par- 
ticularly of  the  classes  covered  by  rates  herein  proposed,  an  elec- 
tric ccMnpany  is  subject  to  competition  from  private  plants.  This 
is  particularly  true  in  securing  new  business,  and  is  true  within 
limits  in  retaining  business  already  contracted  for.  A  new  cus- 
tomer has  the  option  of  securing  service  from  an  electric  utility, 
and  in  order  to  utilize  the  service  is  compelled  to  make  consid* 
crable  investment  in  motors  and  other  utilization  equipment  He 
has  available  power  which  may  be  secured  from  a  private  plant, 
likewise  entailing  an  expenditure  upon  his  part  for  equipment. 
He  must,  therefore,  choose  between  these  opportunities,  giving 
attention  to  the  cdsts,  character  of  service,  the  degree  of  relia- 
bility, the  relative  executive  responsibilities  whidi  each  places 
upon  the  consumer,  the  conveniences  of  the  two  classes  of  serv- 
ice, and  other  pertinent  considerations.  An  existing  consumer 
has  a  similar  choice,  which  is,  however,  somewhat  limited  by  the 
fact  that  his  investment  in  electrical  apparatus  has  already  been 
made. 

While  these  considerations  also  influence  lighting  and  small 
power  service  to  a  certain  degree,  they  are  not  present  to  an 
extent  which  is  at  all  comparable  with  wholesale  or  large  power 
service. 

The  investigations  whidi  the  Commission  has  conducted  in 
other  cases  in  which  complete  analyses  of  property  values  and 
operating  expenses  have  been  made,  and  these  values  and  ex- 
penses, allocated  to  different  classes  of  electric  utility  service, 
have  almost  universally  shown  that  rates  for  electric  power  serv- 
ice, when  fixed  by  the  utility,  without  Commission  regulation, 
have  been  fixed  upon  a  much  narrower  margin  of  profit  than 
rates  for  lighting  service  and  small  power  servica  The  condi- 
tions in  East  St.  Louis  appear  to  be  similar  to  those  in  which 
the  Commission  has  made  analyses,  as  is  shown  by  the  rates  in 
East  St.  Louis  as  compared  with  the  rates  in  other  cities  through- 
out the  state. 

Wholesale  power  service  also  differs  from  the  other  classes  of 
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electric  service,  for  the  reason  that  the  costs  of  station  operation 
exert  a  much  more  determining  influence  upon  the  total  costs 
of  the  energy  delivered.  Thus  the  cost  of  fuel  is  a  mudi  more 
important  factor  in  the  cost  of  rendering  wholesale  power  serv- 
ice than  it  is  in  the  cost  of  lighting  and  small  power  service^ 
The  reasons  for  this  fact  are  obvious  and  need  not  be. further 
discussed.  This  condition  leads  to  the  conclusion  that  increases 
or  decreases  in  the  cost  of  f  ud  and  other  expenses  of  power-plant 
operation  affect  rates  for  wholesale  power  service  much  more 
directly  and  vitally  than  they  do  the  other  classes  of  electric 
service.  The  materials  used  in  the  manufacture  of  electric  util- 
ity power  service  are  the  same,  or  closely  allied  to  the  materials 
by  private  plants  in  their  generation  of  power.  Therefore  as 
the  cost  of  the  service  to  a  utility  increases,  the  value  of  the  serv- 
ice to  the  electric  power  consumer  correspondingly  increases. 

The  pertinence  of  this  reasoning  to  the  issue  here  raised  lies 
in  the  fact  that  it  shows  that  the  utility  has  a  very  vital  interest 
in  adjusting  rates,  to  see  to  it  that  by  so  doing  it  is  not  proposing 
r.n  injustice  to  the  consumer  which  will  lead  to  a  withdrawal  of 
business.  In  the  case  of  electric  lighting  and  small  power  serv- 
ice this  interest  is  not  so  vital,  since  no  ready  means  are  available 
for  i*eplacing  the  servica 

It  might  be  anticipated  that  while  the  East  St  Louis  light 
&  Power  Company  has  experienced  increases  in  the  cost  of  opera- 
tion, it  has  also  experienced  increases  in  the  volume  of  its  out- 
put, to  such  an  extent  that  the  increased  profits  accruing  through 
the  greater  volume  of  business  handled  would  offset  the  increases 
of  operating  expenses.  This  condition  does  not  appear  to  pre- 
vail in  East  St  Louis  to  an  extent  which  would  make  the  rates 
proposed  by  this  supplement  unreasonable  in  amount  This  is 
evidenced  by  the  comparative  net  income  of  the  utility  from 
all  operations,  as  shown  by  exhibits  herein. 

A  comparison  of  the  propc^ed  rates  with  the  present  rates 
indicates  that  for  the  consumptions  prevailing  in  the  month  of 
May,  1917,  which  is  taken  as  a  month  of  average  output,  the 
average  increase  to  consumers  using  60-cycle  alternating  cur- 
rent energy  or  direct  current  energy  will  be  16.6  per  cent,  and 
that  the  increases  to  individual  consumers  will  range  between 
11.8  per  cent  and  23.3  per  cent.    A  similar  comparison  for  con- 
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sumers  usin^  25  cycle  alternating  current  energy  indieates  that 
the  average  increase  will  be  approximately  14  per  cent,  and  that 
the  individual  increases  will  range  between  13.5  per  cent  and 
23.9  per  cent.  The  weighted  average  increase,  considering  all 
consumers  affected,  will  be  approximately  15  per  cent.  These 
increases  may  be  expected  to  vary  in  amount  and  in  per  cent 
from  month  to  month  as  the  conditions  of  output  are  changed^ 
but  the  above  amounts  appear  to  represent  average  conditions. 

In  a  theoretical  analysis  of  rates  it  is  possible  that  an  adjust- 
ment of  the  character  herein  proposed  might  not  be  technically 
correct,  because  of  the  fact  that  the  rates  formerly  in  effect  may 
not  have  been  technically  exact  in  the  comparative  revenues 
which  they  returned  to  the  company  from  the  various  classes  of 
service,  or  because  of  the  fact  that  the  increases  proposed  by 
these  supplements  apply  entirely  to  energy  charges,  and  give 
no  consideration  to  a  readjustment  of  demand  charges  which 
might  be  theoretically  necessary  because  of  a  more  complete? 
utilization  of  the  company's  plant,  due  to  increased  loads.  These 
questions  are  of  a  theoretical  nature,  and  under  a  less  severe 
press  of  conditions  might  merit  investigation.  However,  it 
would  appear  that  they  are  not  serious,  and  that  the  present  acute 
situation  would  not  justify  a  detailed  theoretical  analysis. 

The  Commission  having  considered  the  supplement  filed  here- 
in, the  testimony  adduced,  and  all  representations  and  arguments 
made,  and  being  fully  advised  in  the  premises,  finds  that  the  sus- 
pension of  rates  for  wholesale  electric  power  service  hereinbefore 
ordered  should  be  vacated,  and  that  the  rates  proposed  should  be 
permitted  to  become  effective  as  of  January  1,  1918. 

The  Commission  further  finds  that  it  should  retain  jurisdic- 
tion of  this  case  in  order  that  changes  of  conditions  as  they  may 
arise  in  the  future  may  be  adequately  cared  for ;  and  the  Com- 
mission reserves  the  right  to  reopen  this  case  if,  in  its  opinion, 
conditions  arise  which  warrant  such  action. 

The  Commission  has  made  no  investigation  of  the  property 
or  of  the  accounts  and  records  of  the  applicant  herein,  except  to 
the  extent  shown  by  the  record  herein ;  and  the  Commission,  at 
this  time,  is  not  passing  upon  either  the  reasonableness  or  the 
adequacy  of  the  rates  herein  proposed,  except  as  the  same  may 
be  relatively  determined  by  comparison  with  other  rates  of  the 
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applicant,  and  the  rates  of  other  utilities,  as  shown  by  the  record. 
The  Commission  reserves  to  itself  the  full  and  complete  right 
to  determine  at  any  future  time  the  reasonableness  or  adequacy 
of  the  said  rates,  and  to  enter  such  orders  as  it  may  deem  just 
and  reasonable. 

It  is  therefore  ordered  that  the  suspension  of  the  proposed 
rates  for  electric  power  service  in  East  St  Louis,  coimty  of 
St.  Clair,  stated  in  supplement  3  to  rate  schedule  I.  P.  U.  C.  1 
of  the  East  St.  Louis  Light  &  Power  Company,  be,  and  the  same 
is  hereby,  vacated  as  of  January  1,  1918,  and  that  the  said  rates 
be  established  and  become  effective  on  that  date.  The  rates 
herein  authorized  to  become  effective  are  as  follows : 

POWER  SERVICE. 
(Electricity) 
General : 

Three-phase  60-cycIe  alternating  current,  or  direct  current.    Available  for 
any  customer  using  standard  service. 
Rate: 
A  monthly  charge  per  kilowatt  of  maximum  demand  as  follows  i 
First        10  kilowatts  at  $1.50  per  kilowatt. 
Next        80  kilowatts  at    1.25  per  kilowatt. 
All  over  30  kilowatts  at    1.15  per  kilowatt. 

plus  the  following  charges  per  kilowatt  hour  for  energy  con- 
sumed: 

First  2,500  kilowatt  hours  per  month  at  2.00^  per  kilowatt  hour. 

Next  5,000  kilowatt  hours  per  month  at  1»504  per  kilowatt  hour. 

Xext  7,500  kilowatt  hours  per  month  at  1.00^  per  kilowatt  hour. 

Next  35,000  kilowatt  hours  per  month  at     .S0#  per  kilowatt  hour. 

All  over  50,000  kilowatt  hours  per  month  at     .70J^  per  kilowatt  hour. 

Determination  of  Maxi/nvwa  Demand: 

The  maximum  demand  for  the  month  is  the  highest  average 
30-minute  kilowatt  load  occurring  in  any  30-minute  interval  dur- 
ing the  month,  as  shown  by  maximum  demand  instruments.  Pro- 
vided that  in  the  case  of  hoists,  elevators,  drilling  machines,  fur- 
naces, and  other  installations  where  the  use  of  electricity  is  inter- 
mittent or  subject  to  violent  fluctuations,  the  company  will  base 
the  customer's  demand  (determined  as  aforesaid)  upon  5-minute 
instead  of  30-minute  intervals. 

Incidental  Lighting: 

Power  customers  taking  service  under  this  rate  may  include 

incidental  lighting  service,  provided  that  the  rated  connected 

load  of  lamps  so  included  does  not  exceed  10  per  cent  of  the  total 
P.U.R.1918B. 

Digitized  by 


Google 


330  ILLINOIS  PUBLIC  UHLITIES  C0MMI8SK)N. 

connected  rating  of  the  Ugfat  and  power  installation.  When  the 
connected  load  in  lamps  does  exceed  the  above-mentioned  10  per 
cent,  such  excess  lifting  service  must  be  supplied  through  a 
separate  meter,  and  shall  be  paid  for  under  lighting  '*rate  B." 
The  customer  shall  furnish  and  install  at  his  own  expense  all  the 
necessary  equipment  required  in  connection  with  incidental  light- 
ing taken  under  this  rate.  Customers  taking  incid^ital  lighting 
Under  this  rate  are  not  entitled  to  lamp  servica 

Prompt  Payment  Discount: 

A  prompt  payment  discount  of  5  per  cent  will  be  allowed  on 
all  bills  paid  within  ten  days  from  their  date.  This  discount 
will  not  be  allowed  on  maximum  or  minimum  charge  as  here 
inaf ter  specified. 

Maximum  Charge: 

Ji,  during  any  monthly  period,  the  total  charge  at  prices  set 
forth  in  this  rate  is  in  excess  of  the  diarge  per  kilowatt  of  maxi* 
mum  demand  hereinafter  specified,  such  excess  shall  be  deducted 
from  the  monthly  bill. 

Maximum  charge  per  kilowatt  of  maximum  demand: 

For  maximiiin  demands  up  to  and  including  100  kws $5.50  per  kw. 

For  maximum  demands  in  excess  of  100  l^s 5.00  per  kw. 

Provided,  that  in  no  case  shall  the  total  guaranteed  maximum 
charge  for  customers  with  maximum  demands  in  excess  of  100 
kilowatts  be  less  than  $560  per  month. 

In  no  event  shall  such  maximum  charge  be  considered  as  lees 
than  the  minimum  charge. 

Minimum  Charge: 

The  customer  shall  agree  to  pay  each  month  a  minimum  charge 
of  $47.50. 

POWER  SERVICIL 

(Electricity)  Rate  T. 

General: 

Three-phase  25-c]rcle  alternating  current.     Available  for  any   customer 
using  standard  service. 
A  monthly  charge  per  kilowatt  of  maximum  donand  as  follows: 

Rate: 

First  10  kilowatts  at  $1^  per  kilowatt. 

Next  20  kilowatts  at  1.25  per  kilowatt. 

Next  70  kilowatts  at  1.15  per  kilowatt. 

Next  900  kilowatU  at  LIO  per  kilowatt. 

All  over  1,000  kilowatts  at  1.00  per  kilowatt. 
P.U.R.191SB. 
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pluB  the  following  charges  per  kilowatt  hour  for  energy  con- 
sumed: 

First  2,500  kilowatt  hours  per  month  at  2.00^  pcJr  kilowatt  hour. 

Next  5,000  kilowatt  hours  per  month  at  1.50^?  per  kilowatt  hour. 

Next  7,500  kilowatt  hours  per  month  at  l.OO^t  per  kilowatt  hOfur. 

Next  35,000  kilowatt  hours  per  month  at  .80^^  per  kilowatt  hour. 
Next  450,000  kilowatt  hours  per  month  at  .70^^  per  kilowatt  hour. 
All  over  500,000  kilowatt  hours  per  m<mth  at    .60^^  per  kilowatt  hour. 

Determination  of  Maximum  Demand: 

The  maximum  demand  for  the  month  is  the  highest  average 
30-minute  kilowatt  load  occurring  in  any  30-minute  interval 
during  the  month,  as  shown  by  maximum  demand  instruments. 
Provided,  that  in  the  case  of  hoists,  elevators,  drilling  machines,^ 
furnaces,  and  other  installations  where  the  use  of  electricity  is 
intermittent  or  subject  to  violent  fluctuations,  the  company  will 
base  the  customer's  maximum  demand  (determined  as  aforesaid) 
upon  5-minute  instead  of  30-minute  intervals. 

Incidental  Lighting: 

Power  customers  taking  service  under  this  rate  may  include 
incidental  lighting  service,  provided  that  the  rated  connected 
load  of  lamps  so  included  does  not  exceed  10  per  cent  of  the  total 
<5onnected  rating  of  the  light  and  power  installation. 

When  the  connected  load  in  lamps  does  exceed  the  above-men- 
tioned per  cent,  and  the  company  has  60-cycle  lighting  service 
available,'  such  excess  lighting  service  must  be  supplied  through 
a  separate  meter,  and  shall  be  paid  for  under  lighting  "rate  B.'^ 
When  the  company  does  not  have  60-cycle  service  available,  the 
customer  shall  pay  for  such  excess  lighting  service  at  the  rate 
of  $2  per  kilowatt  of  connected  load  in  lamps  in  addition  to  the 
rates  mentioned  above,  until  such  time  as  the  company's  stand- 
ard 60-cycle  service  is  available  for  lighting,  at  which  time  such 
excess  lighting  service  must  be  transferred  to  a  separate  meter 
as  provided  for  above.  The  customer  shall  furnish  and  install 
at  his  own  expense  all  the  necessary  equipment  required  in  con- 
nection with  incidental  lighting  taken  under  this  rate*  Cus- 
tomers taking  incidental  lighting  under  this  rate  are  not  entitled 
to  lamp  service. 

Prompt  Payment  Discount: 

A  prompt  payment  discount  of  5  per  cent  will  be  allowed  on 
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all  bills  paid  within  ten  days  from  their  date.  This  disoount 
will  not  be  allowed  on  maximum  or  minimum  charges  as  here- 
inafter specified. 

Maximttm  Charge: 

If,  during  any  monthly  period,  the  total  charge  at  prices  set 
forth  in  this  rate  is  in  excess  of  the  charge  per  kilowatt  of  maxi- 
mum demand  hereinafter  specified,  such  excess  shall  be  de- 
ducted from  the  monthly  bill. 

Maximum  charge  per  kilowatt  of  maximum  demand : 

For  maximum  demands  up  to  and  including  100  kilowatts  . . .  $5.50  per  kw. 
For  maximum  demands  in  excess  of  100  kilowatts 5.00  per  kw. 

Provided,  that  in  no  case  shall  the  total  guaranteed  maxi- 
mum charge  for  customers  with  maximum  demands  in  excess  of 
100  kilowatts  be  less  than  $550  per  month. 

In  no  event  shall  such  maximum  charge  be  considered  as  less 
than  the  minimum  charge. 

Minimum  Charge: 

The  customer  shall  agree  to  pay  each  month  a  minimum  charge 
of  $47.50. 

It  is  further  ordered  that  the  East  St.  Louis  Li^t  &  Power 
Company  shall  publish  and  post  the  aforesaid  rates  in  accord- 
ance with  the  requirements  of  §  34  of  the  Public  Utilities  Com- 
mission Law. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

CINCINNATI,   INDIANAPOLIS,   &   WESTERN   EAILKOAD 

COMPANY 

V, 

CENTRAL  HOSPITAL  FOR  THE  INSANE. 

{No.  2858.] 

Mates  —  Potoer  of  Con%mi8eifm  —  CoUectUm  of  ehargea  not  filed  and 
ptihlished. 

The  Indiana  Public  Service  Commission  has  no  power  to  authorize 
a  carrier  to  collect  charges  for  which  no  tariff  has  been  published  and 
filed. 


[October  6,  1917.] 
P.U.R.1918B. 
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Petition  for  authority  to  collect  a  switching  charge  not  con- 
tained in  petitioner's  tariff;  petition  dismissed  for  lack  of  juris-* 
diction. 

By  the  Commission:  Petition  alleges  the  switching  of  five 
carloads  of  coal  fn»n  the  ho^ital  grounds,  Indianapolis,  to  the 
Vandalia  Kailroad  tracks  in  February  and  March,  1917;  that 
petitioner's  tariff  I.  R.  C.  No.  193  carries  a  switching  charge  of 
$3  per  car  from  Indianapolis  to  the  hospital  grounds,  but  does 
not  apply  in  the  reverse  direction.  Petition  prays  for  authority 
to  assess  a  charge  of  $3  per  car  for  the  service  rendered. 

The  law  does  not  confer  on  the  Public  Service  Commission  of 
Indiana  power  to  authorize  a  carrier  to  collect  charges  for  which 
no  tariff  has  been  published  and  filed.  In  this  case  the  carrier 
undoubtedly  performed  a  service  for  which  it  would  have  been 
entitled  to  collect  a  reasonable  charge  had  it  taken  the  precaution 
to  publish  the  charge  in  tariff  form,  and  filed  the  tariff  as  re- 
quired by  law.  This  it  failed  to  do,  and  now  calls  upon  the  Com- 
mission to  authorize  a  collection  of  a  charge  not  legally  provided 
for.  While  sympathizing  with  petitioner,  this  Commission  can- 
not undertake  to  exercise  powers  it  does  not  possess. 

It  is  ordered  that  the  complaint  in  this  proceeding  be,  and  it 
is  hereby,  dismissed  for  lack  of  jurisdiction. 


MISSOURI  PUBLIC  SBRVICE  COBIHISSION. 

A.  J.  ABELL 
ST.  LOXJIS-SAN  FEAXCISCO  RAILWAY  COMPANY  et  al. 

RE  MOREHOUSE  COMMERCIAL  CLUB  et  al.,  Interveners. 

[Case  No.  1231.]      . 

Service  *  Jurisdiction  of  Convmission  *  PhyMcal  connection  of  ralU 
roads  —  Use  of  terminal  facilities. 

The  MiBsouri  Commission  has  no  jurisdiction  to  require  physical 
connection  between  two  railroads  for  the  purpose  of  requiring  a  rail- 
road to  receive  shipments  for  delivery  on  its  tracks  at  the  point  of  con- 
nection, and  to  deliver  shipments  originating  on  its  line  at  such  point 
to  the  connecting  railroad  for  transportation;  since  such  requirement 
P.U.R.1918B.  * 
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would  ocmslitate  a  taking  of  tlte  tenmnals  anid  tracks  of  ito  lin^  for 
the  use  of  the  other  railroad  within  the  inhibition  of  the  statute  (Mo. 
Public  Servioe  Ck>mmi88ion  Law,  §  37)  providing  that  the  requirement 
that  every  common  carrier  should  afford  reasonable  facilities  for  the 
interchauge  of  traffic  between  its  lines  and  those  of  other  carriers  should 
not  be  construed  to  require  a  common  carrier  to  permit  any  other  com- 
mon carrier  to  use  its  tracks  or  terminal  facilities. 

[September  16,  1917.] 

CoMPuaNT  requesting  the  establishment  of  an  interchange 
track  between  the  lines  of  the  St.  Louis-San  Francisco  Railway 
Company  and  the  Missouri  Pacific  Bailroad  Company  at  More- 
house, Missouri.  The  Commission  recommended  that  an  inter- 
change track  be  installed  at  Morehouse  as  proposed,  with  the 
allowance  of  reasonable  switching  charges  for  handling  trafiic 
from  one  road  to  the  other,  but  dismissed  the  complaint  for  want 
of  jurisdiction  to  order  the  defendant  railroads  to  install  sudi  a 
track  under  the  facts  in  this  case. 

Bean^  Commissioner:  I,  The  complaint  alleges  the  necessity 
to  complainant  and  other  shippers  of  a  connecting  switdi  between 
the  railroads  of  defendants  herein  at  Morehouse,  Missouri,  and 
further  avers  that  such  connecting  track  can  be  made  by  con- 
structing a  switch  track  935  feet  in  length,  for  which  complainant 
offered  to  furnish  the  right  of  way.  The  prayer  for  relief  is  that 
the  defendants  be  required  to  furnish  an  interchange  track  be- 
tween their  lines  of  railroad  at  Morehouse.  The  Missouri  Pacific 
Railroad  Company  was  made  a  party  defendant  herein  by  amend- 
ment to  the  complaint.  The  complaint  was  dismissed  as  to 
defendants  St.  Louis,  Iron  Mountain,  &  Southern  Railway  Com- 
pany and  B.  F.  Bush,  receiver. 

The  Missouri  Pacific  Railroad  Company  adopted  the  answer 
previously  filed  by  the  St.  Louis,  Iron  Mountain,  &  Southern 
Railway  Company,  to  the  effect  that  it  had  no  objection  to  the 
installation  of  an  interchange  track  at  Morehouse,  at  such  place 
as  may  be  determined  to  be  feasible,  and  upon  such  terms  as  may 
be  fixed  by  the  Commission. 

The  answer  of  the  St  Louis-San  Francisco  Railway  Company 
contains  a  denial  of  the  necessity  for  an  interchange  track  at 
Morehouse,  and  also  further  averments  that  an  order  of  the 
Commission  for  the  installation  of  such  a  track  would  violate 
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both  the  Eederal  and  state  Conatitutions.  The  Morehduae  Ck»n* 
mercial  Club,  Hanna  &  Youi^  Handle  Company,  Bimel  Ash* 
croft  Mannfactaring  Company,  the  Marehouse  Stave  Company, 
Himmelherger-Harrifion  Lumber  Company,  Marshall,  Harrison 
Mercantile  Company,  and  W.  R.  Griffin  were  permitted  to  inter- 
yene  herein,  with  the  avowed  purpose  of  assisting  in  procuring 
the  relief  aabed  in  the  complaint. 

A  hearing  was  h^  before  a  member  of  the  Commission  at 
Sikeston,  Missouri,  on  the  1st  day  of  August,  1917.  The  case 
was  submitted  for  decision  upon  the  evidence  and  briefs  filed  by 
the  c<Mnplainant  and  interveners  and  the  St.  Louis-San  Francisco 
Bailway  Company, 

n.  The  track  of  the  Missouri  Pacific  Bailroad  Company, 
hereinafter  referred  to  as  the  ^'senior  road,"  extends  east  and 
west,  and  the  track  of  the  St  Louis-San  Francisco  Railway  Com* 
pany,  hereinafter  designated  as  the  '^junior  road,"  extends  north 
and  south  at  the  point  of  their  intersection  at  Morehouse.  The 
tracks  of  both  roads  are  of  standard  gauge.  The  senior  road  has 
been  in  operation  for  many  years.  The  line  owned  by  the  other 
company  was  constructed  through  Morehouse  about  the  year 
1900.  The  tow2i  of  Morehouse  has  a  population  of  2,009  ^' 
habitants.  The  interdiange  tracks  now  in  use  between  the  de- 
fendant railroads  are  located  with  reference  to  Morehouse,  as 
follows:  Sikeston,  6  miles  east;  Morley,  17  miles  northeast; 
Delta,  30  miles  north,  and  Poplar  Blufif,  40  miles  west.  The 
use  of  an  interchange  track  at  Sikeston  for  the  interdiange  of  a 
carload  of  freight  originating  west  of  Morehouse  on  the  senior 
road  would  require  a  haul  of  30  miles  for  delivery  at  Morehouse 
in  excess  of  the  mileage  for  the  movement  of  a  car  of  freight 
delivered  directly  to  the  junior  line  at  Morehouse.  The  com- 
plainant testified  that  he  owned  800  acres  of  timber  land  which 
would  yield  about  300  carloads  of  logs,  situate  near  the  senior 
line  3  miles  west  of  Morehouse,  and  that  an  interchange  track 
would  enable  him  to  make  delivery  to  the  lumber  industries  on 
the  junior  line  at  that  place,  and  hence  to  market  hia  timber  to 
the  best  advantage*  The  demand  for  an  interchange  track  at 
Morehouse  is  based  upon  the  irccessity  of  the  same  for  the  accom- 
modation of  shipments  of  logs  and  Itmaber  to  the  five  timber 
manufacturing  industries  located  at  that  j^oe,  and  for  the  move- 
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ment  of  their  output.  Of  the  five  companies  engaged  in  manu- 
facturing  timber  products,  the  foUowii^  are  served  by  spur 
tracks  leading  to  the  tracks  of  both  of  the  defendants :  Himmel- 
bergor-Harrison  Lumber  Company,  Bimel  Ashcroft  Manufactur- 
ing Company,  and  the  Hanna  &  Young  Handle  Company.  The 
Von  Beren  Manufacturing  Company  and  the  Morehouse  Stave 
Company  have  spur-track  connections  with  ihe  tracks  of  the 
junior  road  only.  Spur  tracks  extend  from  the  junior  road  to 
all  parts  of  the  large  plant  of  the  Himmelberger-Harrison  Lumber 
Company.  The  plant  of  that  company  is  located  immediately 
north  of  the  tracks  of  the  senior  road  and  west  of  the  junior  road 
at  the  point  of  their  intersection.  A  switch  several  hundred  feet 
in  length  extends  from  the  track  of  the  senior  road,  and  is  located 
immediately  south  of  the  plant  of  the  Himmelberger-Harrison 
Company.  The  plant  of  the  Bimel  Ashcroft  Company  is  situate 
north  of  the  track  of  the  senior  company  and  east  of  the  point  of 
its  intersection  with  the  track  of  the  junior  company.  The  plant 
of  the  Hanna  &  Young  Handle  Company  is  immediately  east  of 
that  of  the  Bimel  Ashcroft  Company.  Both  of  tiie  plants  last 
named  above  are  served  by  spur  tracks  frcmi  the  junior  road  ex- 
tending directly  to  theit  saws  and  loading  yards.  Both  of  said 
plants  also  have  access  to  a  spur  track  extending  to  the  track  of 
the  senior  road.  The  distance  from  the  spur  track  of  the  senior 
road  to  the  saws  oi  the  Hanna  &  Young  Company  is  about  200 
feet,  and  logs  .or  raw  material  are  seldom  shipped  by  that  com- 
pany to  its  plant  by  that  spur  track,  because  of  the  distance  of 
the  place  of  unloading  from  the  locality  where  the  manufacturing 
process  is  begim.  The  evideiwe  disclosed  that,  by  extending  the 
spur  track  from  the  senior  road,  it  could  be  brought  within  50 
feet  of  the  log  yard  of  the  Hanna  &  Young  Company.  Ship- 
ments of  1(^  or  bolts  to  the  Bimel  Ashcroft  Company  on  the  spur 
track  from  the  senior  road  are  unloaded,  and  carried  to  the  spur 
from  the  junior  road,  and  moved  to  the  saws  from  that  track. 

Witnesses  for  the  complainant  and  interveners  designate  the 
spur-track  connections  of  the  intervening  companies  with  the 
senior  road  as  loading  tracks^  All  of  the  companies  receive  their 
logs  and  raw  material  chiefly  from  the  spur  tracks  extending  from 
the  junior  road,  because  they  extend  directly  into  their  plants  to 
the  place  of  manufacture. 
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Plants  of  the  Vcm  Beren  Manufacturing  Company  and  the 
Morehouse  Stave  Company  are  located  north  of  the  Himmd- 
berger-Harrison  Lumber  Company  and  west  of  the  junior  road. 
There  was  no  evidence  as  to  the  extent  of  their  shipping.  A 
witness  testified  that  an  interchange  track  at  Morehouse  would 
result  in  increased  business  by  the  Bimel  Ashcroft  Company  of 
forty  or  fifty  cars  of  logs  annually  from  the  senior  line.  Hanna 
&  Young  Company  have  purchased  standing  timber  3  miles  west 
of  Morehouse  for  the  purpose  of  converting  it  into  logs.  It  was 
estimated  this  would  yield  150  carloads  of  logs,  which  would  bo 
the  tonnage  from  that  tract  of  land  for  movement  over  the  senior 
line  to  its  plant  by  way  of  the  interchange  track  and  the  terminals 
of  the  junior  road  at  Morehouse. 

Complainant  offered  in  evidence  exhibits  Nos.  2,  3,  and  4  for 
the  purpose  of  showing  the  cost  to  the  Hinamelberger-Harrison 
Lumber  Company  of  loading  and  unloading  their  cars  on  the  spur 
track  of  the  senior  road,  in  excess  of  the  coat  of  loading  and  un-> 
loading  similar  shipments  on  the  spur  tracks  from  the  junior 
road,  by  reason  of  the  distance  of  the  track  of  the  senior  road 
from  the  plant  of  that  company.  The  higher  cost  of  handling 
freight  to  and  from  the  spur  track  of  the  senior  road,  as  shown  by 
the  exhibits,  was  as  follows : 

On  7  cars  of  lumber  containing  102,550  feet,  unloaded 

and  loaded   $  .50  per  1,000  feet 

18  carloads  of  lumber,  unloaded 3.40  per  car 

32  cars  headings,  loaded  9.50  per  car 

30- cars  of  lumber,  loaded 4.25  per  car 

The  inlxmnd  diipments  to  the  plant  of  the  Himmelberger- 
Harrison  Lumber  Company  at  Morehouse  amoimt  to  about  fifty 
carloads  monthly,  and  their  outbound  shipments  amount  to  125 
carloads  for  a  similar  period.  Eighty-five  to  90  per  cent  of  the 
shipments  are  now  carried  by  the  junior  road. 

C.  L.  Harrison,  secretary  of  the  Hinmielberger-Harrison  Lum- 
ber Company,  testified  that  a  connecting  track  between  the  rail- 
roads at  Morehouse  would  prolong  the  life  of  the  timber  in- 
dustries at  that  point  for  four  or  five  years,  on  account  of  making 
available  to  them  a  lai^  acreage  of  growing  timber  remaining 
adjacent  to  the  senior  line.  He  further  testified  in  part,  as  fol- 
lows :  "I  might  also  add,  I  think  it  is  pertinent  to  this  record, 
that  we  have  developed  through  the  oourse  of  bui^ess  economy^ 
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the  details  of  which  mi^t  burden  Ubis  record  a  good  deal,  but 
we  have  developed  what  we  call  a  milling  in  transit  trade.  The 
Iron  Mountain  has  given  ns  the  same  facilities  in  the  way  of  rates 
for  manufacture  and  reshipment  of  lumber  going  via  its  rails  as 
the  Frisco  does.  We  have  handled  over  the  Erisoo  rails  during 
the  past  year  about  twelve  or  thirteen  cars  a  months  on  an  average, 
of  lumber  brought  from  mills  having  no  planing-mill  facilities 
into  Morehouse,  to  be  manufactured  and  reshipped  under  a  tariff 
which  provides  that  it  shall  be  treated  practically  as  a  milling  in 
transit  shipment.  We  have  the  same  facilities  over  the  Ircm 
Mountain,  but  we  come  into  competition  with  the  Cairo  and  Mem< 
phis  planing  mills  and  the  St.  Louis  planing  mills ;  and  the  haul- 
ing charge  that  has  to  be  paid  on  that  lumber  coming  in  off  the 
Iron  Mountain  to  be  tediously  taken  over  the  wagon  road  I 
pointed  out  on  this  map  to  the  planing  mill,  and  then  brought  back 
and  loaded  on  cars  by  wagon,  simply  makes  it  impossiUe  for  us 
to  do  that  class  of  business;  and  the  interchange  track  would 
enable  us  to  get  over  tiieace  with  those  diipm^its,  handle  them, 
and  reship  them  under  the  ordinary  course  of  business  practical- 
ly as  economically  as  we  do  the  shipments  originating  on  the 
Frisco.  Therefore,  we  say  this  facility  is  an  eoonomie  good,  and 
that  we  serve  the  public  interest  and  business  interest  by  being 
able  to  do  that  work  at  Morehouse.^' 

With  the  installation  of  an  interchange  track  at  Morehouse,  the 
switches  extending  from  the  senior  road  to  the  industries  there 
would  be  of  little  use,  as  all  in  and  out  bound  movements  in 
which  that  road  had  the  line  haul  would  be  handled  to  and  from 
the  more  convenient  switches  of  the  junior  road  by  way  of  the 
interchange  track.  The  installation  of  such  a  track  would  result 
in  a  large  movement  of  logs  and  lumber  to  the  industries  at  More- 
house, and  also  increase  the  outbound  movement  therefrom.  In 
all  such  movements  the  senior  road  would  receive  the  line  haul 
on  all  inbound  traffic,  and  also  the  outil>ound  haul  on  all  that  part 
of  the  same  moving  under  the  rates  carrying  transit  privileges. 
A  connecting  track  at  Morehouse  would  give  the  shipper  the 
choice  of  which  line  should  receive  the  line  haul  on  all  shipments 
to  competitive  points. 

The  principal  traffic  to  be  accommodated  by  this  proposed  track 
is  such  as  does^  not  now  move  to  Morebotise,  and  will  not  move 
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there  froon  the  senior  road  over  the  terminal  tracks  as  now  locat- 
ed. The  establishment  of  an  interchange  track  as  proposed  would 
greatly  facilitate  movements  to  and  from  the  industries  at  More- 
house. The  industries  at  that  point  would  be  enabled  to  receive 
logs  and  lumber  from  points  on  the  senior  road  from  which  such 
commodities  will  not  move  to  Morehouse  in  the  absence  of  a 
c<mnecting  track  there.  The  output  of  the  industries  would  be 
increased  in  volume,  and  there  would  be  a  corresponding  increase 
in  the  outbound  tra£5c,  from  which  both  roads  would  doubtless 
receive  some  benefit  The  junior  road  is  apprdienaive  lest  it 
would  lose  to  iJie  senior  road  more  business  for  which  it  now  has 
Uie  line  haul^  than  it  would  gain  from  the  additional  traffic  to 
be  derived  by  way  of  the  connecting  track;  and  that  it  would 
only  receive  a  switching  charge  on  the  movements  by  way  of  the 
interchange  track  to  and  from  its  terminals. 

The  cost  of  constructing  a  connecting  track  was  estimated  by 
the  engineer  for  the  Commission  at  $2,590.45.  The  engineer  for 
the  junior  road  estimated  the  cost  of  the  same  at  $4,410.  The 
difference  in  the  amount  of  the  estimates  may  be  accounted  for  in 
a  large  part  by  a  variance  in  the  quantity  and  quality  of  the 
materials  to  be  used  under  the  estimates  of  the  engineers.  The 
Commission  recommends  that  an  interchange  track  be  installed 
at  Morehouse  as  proposed,  with  the  allowance  of  reasonable 
switching  charges  for  handling  traffic  from  one  road  to  the  other. 
The  Commission  has  no  power  to  order  the  defendants  to  install 
such  a  track  under  the  facts  in  this  case,  as  will  appear  from  what 
follows. 

III.  The  Commission  derives  its  power  from  the  statutes.  The 
authority  to  require  an  interchange  track  is  wholly  statutory. 
Section  37  and  subdivisions  3  and  4  of  §  47  of  the  Public  Service 
Commission  Law  of  this  state  prescribe  the  powers  of  the  Com- 
mission, with  reference  to  requiring  the  installation  of  inter- 
change tracks.  The  above-named  sections  are  similar  to  §  35  and 
subdivisions  3  and  4  of  §  49  of  the  Public  Service  Commissions 
Law  of  the  State  of  New  York.  Section  37,  Mo.  Public  Service 
Commission  Law,  is  as  follows:  "Every  common  carrier  is 
required  to  afford  all  reasonable,  proper  and  equal  facilities  for 
the  interchange  of  passenger  and  property  traffic  between  the 
lines  owned,  operated,  controlled  or  leased  by  it  and  the  lines  of 
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every  other  common  carrier,  and  for  the  prompt  transfer  of  pas- 
gangers  and  for  the  prompt  receipt  and  forwarding  of  property 
to  and  from  its  said  lines;  and  no  common  carrier  shall  in  any 
way  discriminate  in  respect  to  rates,  fares  or  charges  or  in  respect 
to  any  service  or  in  respect  to  any  charges  or  facilities  for  any 
such  transfer  in  receiving  or  forwarding  between  any  two  or 
more  other  common  carriers  or  between  passengers  or  property 
destined  to  points  upon  the  lines  of  any  two  or  more  other  com- 
mon carriers  or  in  any  respect  with  reference  to  passengers  or 
property  transferred  or  received  from  any  two  or  more  other 
common  carriers.  This  section  shall  not  be  construed  to  require 
a  cc«nmon  carrier  to  permit  or  allow  any  other  common  carrier 
to  use  its  tracks  or  terminal  facilities.  Every  common  carrier,  as 
such,  is  required  to  receive  from  every  other  common  carrier,  at 
a  connecting  point,  freight  cars  of  proper  standard,  and  haul  the 
same  through  to  destination,  if  the  destination  be  upon  a  line 
owned,  operated  or  controlled  by  such  common  carrier,  or  if  the 
destination  be  upon  a  line  of  some  other  common  carrier,  to  hanl 
any  car  so  delivered  through  to  the  connecting  point  upon  the  line 
owned,  operated,  controlled  or  leased  by  it,  by  way  of  route  over 
which  such  car  is  billed,  and  there  to  deliver  the  same  to  the  next 
common  carrier.  Nothing  in  this  section  shall  be  construed  as  in 
anywise  limiting  or  modifying  the  duty  of  a  common  carrier  to 
establish  joint  rates,  fares  and  charges  for  the  transportation  of 
passengers  and  property  over  the  lines  owned,  operated,  con- 
trolled and  leased  by  it  and  the  lines  of  other  common  carriers, 
nor  as  in  any  manner  limiting  or  modifying  the  power  of  the 
Commission  to  require  the  establishment  of  such  joint  rates,  fares 
and  charges.  A  railroad  corporation  and  a  street  railroad  corpo- 
ration shall  not  be  required  to  interchange  cars  except  on  such 
terms  and  cpnditions  as  the  Commission  may  direct." 

Subsections  8  and  4  of  §  47,  Mo.  Public  Service  Conunission 
Law,. are  as  follows: 

"3.  The  Commission  shall  have  power  to  require,  by  order, 

any  two  or  more  common  carriers,  railroad  corporations  or  street 

railroad  corporations,  whose  lines,  owned,  operated,  controlled  or 

leased,  form  a  continuous  or  connecting  line  of  transportation  or 

could  be  made  to  do  so  by  the  construction  and  maintenance  of 

switch  connection  or  interchange  track  at  connecting  points,  or 
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b;  transfer  of  propertrjr  or  passengers  at  connecting  points,  to 
establish  through  rates  and  joint  rates^  fares  and  charges  for  the 
transportation  of  passengers  and  property  within  the  state  as  the 
Oommission  may,  by  its  order,  designate;  and  in  case  such 
through  routes  and  joint  rates  be  not  established  by  the  common 
carriers,  railroad  corporations  and  street  railroad  corporations 
named  in  any  snoh  order  within  the  time  therein  specified,  the 
Commission  shall  establish  just  and  reasonable  rates,  fares  and 
charges  to  be  charged  for  such  through  transportation,  and  de- 
clare the  portion  thereof  to  which  each  common  carrier,  railroad 
corporation  or  street  railroad  corporation  affected  thereby  shall 
be  entitled  and  the  manner  in  which  the  same  shall  be  paid  and 
secured ;  and  the  Commission  shall  also  have  power  in  the  same 
proceeding,  or  in  a  separate  proceeding  involving  any  rates,  fares 
or  charges,  to  prescribe  joint  rates  and  fares  and  charges  as  the 
maximum  to  be  exacted  for  the  transportation  by  them  of  passen- 
gers and  property  within  the  state,  and  to  require  sudb  common 
carriers,  railroad  corporations  and  street  railroad  corporations 
affected  thereby  to  make  within  a  specified  time  an  agreement 
between  them  as  to  the  portion  of  such  joint  rates,  fares  or  charges 
to  which  each  of  them  shall  be  entitled ;  and  in  case  such  agree- 
ment be  not  so  made  within  the  time  so  specified  the  Ccwnmission 
may  declare  by  supplemental  order  the  portion  thereof  to  which 
each  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration affected  thereby  shall  be  entitled  and  the  manner  in 
which  the  same  shall  be  paid  and  secured;  such  supplemental 
order  dball  take  effect  as  part  of  the  original  order  from  the  time 
such  supplemental  order  shall  become  effective. 

"4.  If  the  Commission  rfiall  be  of  the  opinion  that  through 
cars  for  the  transportation  of  property  should  be  operated  over 
the  tracks  of  said  common  carriers,  railroad  corporations  and 
street  railroad  corporations  and  that  switch  connection  or  inter- 
change track  at  a  c(mnecting  point,  if  not  already  existing,  should 
be  constructed  and  maintained  by  such  common  carriers,  railroad 
corporations  and  street  railroad  corporations,  to  the  end  that 
property  may  be  carried  without  change  of  cars,  the  Conmiission 
shall  have  power  after  a  hearing  fb  require  by  order  said  common 
carriers,  railroad  corporations  and  street  railroad  corporations  to 
receive  from  each  other  and  transport  for  each  other  sudi  cars 
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over  each  other's  tracks  by  way  of  such  switch  connection  or 
interchange  track,  and  if  no  such  switch  connection  or  interchange 
track  exist  to  construct  and  maintain  said  switch  connection  or 
interchange  track,  and  to  make  within  a  specified  time  not  less 
than  thirty  days  an  agreement  between  them  as  to  the  terms  of 
such  receipt  and  transportation  of  cars,  and  if  so  required  as  to 
the  division  of  the  expense  of  such  construction  and  maintenance 
of  switch  ciMinection  or  interchange  track ;  and  in  case  such  agree- 
ment be  not  so  made  within  the  time  so  specified,  the  Commission 
shall  after  a  hearing  declare  by  supplemental  order  the  terms 
and  conditions  up<m  which  such  cars  shall  be  received  and  trans- 
ported, and  if  so  required  the  portion  of  such  expense  to  which 
each  common  carrier  or  corporation  affected  thereby  shall  be  en- 
titled and  the  manner  in  which  any  sums  of  money  to  which  any 
such  common  carri^  or  corporation  is  entitled  shall  be  paid  and 
secured,  and  such  supplemental  order  shall  take  effect  as  part  of 
the  original  order  from  the  time  such  supplemental  order  shall 
become  effective.  Nothing  in  this  subdivision  shall  be  construed 
to  require  a  through  route  between  railroad  corporations  and 
street  railroad  corporations  between  points  reached  by  such  rail- 
road corporations/' 

Section  35  and  subdivision  3  of  §  49  of  the  New  York  Law 
were  construed  by  the  appellate  division  of  the  supreme  court  of 
that  state  in  passing  upon  the  legality  of  an  order  of  the  Public 
Service  Commission  requiring  the  construction  of  an  interchange 
track,  in  the  case  of  People  ex  rel.  New  York  C.  E.  Co.  v.  Public 
Service  Commission,  177  App.  Div.  208,  P.U.R.1917D,  230, 
163  N.  Y.  Supp.  777.  In  that  case  the  court  held:  "The  two 
provisions  of  §  36  of  the  Public  Service  Commissions  Law  are 
to  be  read  together,  and  each  given  its  due  weight  and  proper 
meaning.  So  read,  they  are  intelligible  and  consistent.  The 
former  provisicm  of  the  section  is  applicable  to  shipments  termi- 
nating at  Lockport.  The  latter  provision  refers  to  connecting 
points  en  route,  and  in  the  case  at  bar  is  applicable  to  cars  routed 
through  Lockport  by  way  of  the  International,  which  must  be 
turned  over  by  that  company  to  the  New  York  Central  at  North 
Tonawanda  or  Lockport,  to  be  carried  towards  their  destinations. 

"The  respondents  refer  to  §  49,  subd.  3,  of  the  Public  Service 
Commissions  Law,  as  supporting  their  position.    This  provision 
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gives  the  Cammimon  power  to  require  common  carriers  whose 
lines  form  a  continuous  or  connecting  link  of  transportation,  or 
oould  be  made  to  do  so  by  the  construction  and  maintenance  of 
switch  connections  or  interchange  track  at  connecting  points,  or 
by  transfer  of  passengers  or  property  at  connecting  points,  to 
establish  through  and  joint^rate  fares  and  charges  for  the  trans- 
portation of  passengers  and  property  within  the  state  as  the  Com- 
mission may  by  its  order  designate.  In  the  case  at  bar  no 
through^  routes  or  joint  rates  have  been  established,  and  hence 
consideration  of  the  provision  is  not  material." 

Section  35  of  the  ITew  York  Public  Service  Commissions  Law 
is  identical  in  terms  with  §  87  of  the  Public  Service  Commis- 
sion Law  of  this  state.  Subdivisions  3  and  4  of  §  49  of  the  New 
York  Law  are  the  same  as  subdivisions  3  and  4  of  §  47  of  the 
Public  Service  Commission  Law  of  this  state.  Subsection  4  of 
§  47,  Mo.  Public  Service  Commission  Law,  is  to  be  taken  in  con- 
nection with  subsection  3  thereof.  We  are  disposed  to  agree  with 
the  construction  of  the  statutes  as  announced  in  the  case  of  People 
ex  rel.  New  York  C.  R.  Co.  v.  Public  Service  CcMnmission,  supra. 
Under  that  ruling  this  case  comes  within  the  first  provision  of 
§  37,  Mo.  Public  Service  Commission  Law,  which  ends  with 
the  following:  "This  section  shall  not  be  construed  to  require  a 
common  carrier  to  pennit  or  allow  any  other  common  carrier  to 
use  its  tracks  or  terminal  facilities.''  In  construing  a  similar 
part  of  §  35,  the  court  held  in  the  same  case  (People  ex  rel.  New 
York  C.  R.  Ca  v.  Public  Service  Commission,  supra)  as  follows : 

"The  word  ^terminals'  is  applicable  to  not  only  the  portion  of 
the  main  track,  sidings,  and  team  tracks  used  in  loading  and  un- 
loading freight,  but  also  to  industrial  switches  at  which  freight 
shipments  terminate.  A  terminal  point  is  a  place  of  consign- 
ment. Great  Northern  R.  Co.  v.  Walsh  (C.  C.)  47  Fed.  406, 
409.  The  term  is  properly  applied,  within  the  meaning  of  a 
demurrage  rule,  to  two  yards,  4  miles  apart,  maintained  by  a 
railroad  for  the  storage  of  freight  cars.  Pennsylvania  R.  Co.  v. 
Marshall,  147  App.  Div.  806,  132  N.  Y.  Supp.  41.  Demurrage 
being  a  charge  for  llie  detention  of  a  car  until  unloaded  is  a  termi- 
nal charge.  Lehigh  Valley  R.  Co.  v*  United  States,  110  C.  C.  A. 
513,  188  Fed.  885.  Terminal  systems  are  instrumentalities 
whicji  assist  in  the  oolleetion  and  distribution  of  traffic.    TTnited 
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States  V.  Tenninal  R.  Asso.  224  U.  S.  383,  402,  56  L.  ed.  «'/•}, 
816,  32  Sup.  Ct.  Rep.  507;  Waverly  Oil  Works  v.  Pennsylvania 
R  Co.  28  Inters.  Com,  Rep.  621,  627;  Morris  Iron  Co.  v.  Balti- 
more &;  O.  R.  Co.  26  Inters,  C<Mn.  Rep.  240,  244. 

"The  word  'use,'  as  applied  to  the  provision  prohibiting  the 
use  of  the  terminal  facilities  of  one  common  carrier  by  another, 
was  not  intended  to  be  confined  to  the  actual  presence  of  the  loco- 
motives of  the  connecting  carrier.  'The  running  of  freight  cars 
over  the  track  of  another  railroad,  without  its  consent,  i§  just  as 
much  "use  of  the  tracks"  as  if  the  locomotive  was  attached.^ 
Little  Rock  &  M.  R.  Co.  v.  St  Louis,  I.  M.  &  S.  R.  Co.  (C.  C.) 
4  Inters.  Com.  Rep.  537,  59  Fed.  400.  '  "The  use"  of  tracks  or 
tenninal  facilities,  referred  to  in'  §  3  of  the  Federal  act,  'is  not 
limited  to  physical  entry  upon  such  tracks  or  terminal  facilities 
by  the  power,  equipment,  or  employees  of  another  carrier.  We 
think  that  significance  is  to  be  attached  to  the  words  "engaged 
in  like  business,"  and  that  may  fairly  be  interpreted  to  mean 
"competing  for  the  same  traflSc." '  Louisville  Bd.  of  Trade  v. 
Louisville  &  K  R.  Co.  40  Inters.  Com.  Rep.  679,  690. 

"The  provision  of  §  35  of  the  Public  Service  Commissions 
Law,  that  'this  section  shall  not  be  c(mstrued  to  require  a  common 
carrier  to  permit  or  allow  any  other  common  carrier  to  use  its 
tracks  or  terminal  facilities,'  is  definite  and  unambiguous,  and 
the  intent  of  the  legislature  in  enacting  it  apparently  clear." 

The  Supreme  Court  of  the  United  States  and  the  Interstate 
Commerce  Commission  have  held,  in  construing  §  3  of  the  Act 
to  Regulate  Commerce,  which  is  in  substance  the  same  as  the 
first  provision  of  §  37,  Mo.  Public  Service  Commission  Law, 
with  reference  to  requiring  carriers  to  interchange  interstate 
traffic,  to  the  same  effect  as  the  court  held  in  the  New  Yoric  case, 
supra,  with  reference  to  interchange  tracks  for  intrastate  traflSc. 
Louisville  &  K".  R.  Co.  v.  United  States,  242  U.  S.  60,  61  L.  ed. 
152,  37  Sup.  Ct.  Rep.  61 ;  Morris  Iron  Co.  v.  Baltimore  &  O.  E. 
Co.  26  Inters.  Com.  Rep.  243,  244. 

The  Commission  holds  that  to  require  the  junior  road  to  join 
in  installing  an  interchange  track  at  Morehouse,  and  to  receive 
thereon  from  the  senior  road  for  delivery  on  the  terminals  of 
the  junior  road  at  Morehouse,  or  to  require  the  junior  road  to 
deliver  to  the  senior  road  at  the  interchange  track,  shipments  for 
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points  on  the  senior  line  originating  at  the  terminals  of  the 
junior  line  at  Morehouse,  would,  within  the  meaning  of  §  37, 
Mo.  Public  Service  Commissicm  Law,  constitute  the  taking  of 
the  terminals  and  tracks  of  the  junior  line  for  the  use  of  the  senior 
line.  Under  lie  plain  letter  .of  the  statute,  the  Commission  is 
without  authority  to  grant  the  relief  sought  in  the  cconplaint 
herein.  The  complaint  should  be  dismissed.  . 
It  is  so  ordered. 

All  concur. 


MISSOIJBI  PXJBIilC  SERVICE  COMMISSION. 

CHARLES  PETTS  et  al. 

V. 

MISSOURI  PACIFIC  RAILROAD  COMPANY. 
[Case  No.  1332.] 

Service  —  BaUroads  —  Duty  to  the  government. 

The  carriers  owe  a  duty  to  the  country  at  large  to  make  aTailable, 
for  the  use  of  the  government,  all  motive  power  and  equipment  neces- 
sary to  move  troops,  munitions,  etc.,  which  duty  is  greater  than  its 
obligation  to  the  public  to  give,  so  long  as  its  whole  operation  is  re- 
munerative, proper  transportation  service  to  all  patrons. 

[October  31,  1917.] 

CoMPU^iNT  as  to  inadequate  and  unreasonable  train  service; 
changes  in  schedule  ordered. 

Busby,  Chairman:  1.  The  Issues. — This  complaint  was  filed 
by  Charles  Petts  and  thirteen  other  residents  and  citizens  of  the 
towns  of  Warsaw,  Lincoln,  and  Cole  Camp,  Missouri,  as  com- 
plainants, against  the  Missouri  Pacific  Eailroad  Company  as 
defendant. 

The  complainants  allege  inadequate  and  unreasonable  train 
service  upon  the  Warsaw  branch  of  the  defendant's  line,  extend- 
ing from  the  city  of  Sedalia,  Missouri,  to  the  city  of  Warsaw, 
Missouri,  and  ask  for  the  restoration  of  the  passenger  and  freight 
train  service  that  was  in  effect  upon  said  branch  line  on  the  4th 
day  of  August,  1917. 

P.U.R.1918B. 


Digitized  by 


Google 


346  MISSOURI  PUBLIC  SERVlOfi  C0MMISSI0I7. 

The  defendant,  answering,  denies  that  the  train  service  fur- 
nished upon  the  Warsaw  branch  is  inadequate  or  unreasonable, 
and  states  that  its  reason  for  changing  the  service  existing  on 
August  4,  1917,  was  to  make  available  motive  power  and  equip- 
ment for  the  handling  of  troops,  munitions  of  war,  and  supplies 
for  the  United  States  government,  and  to  conserve  their  means  of 
service,  and  to  prepare  itself  to  furnish  the  greatest  possible  aid 
and  service  for  the  conduct  of  the  war. 

The  evidence  was  taken  before  a  member  of  the  Commission 
at  the  city  of  Sedalia  on  the  14th  day  of  September,  1917 ;  and 
thereafter,  on  the  8th  day  of  October,  1917,  the  case  was  argued 
by  counsel  for  complainante  before  the  Commission  at  Jefferson 
City, 

2.  The  Fa'Cis. — ^The  evidence  shows  that  the  principal  cities 
and  towns  located  on  this  branch  line  are  Sedalia,  with  a  popula- 
tion as  shown  by  the  census  of  1910,  of  18,000 ;  Cole  Camp,  Lin- 
coln, and  Warsaw,  with  a  population  of  about  900.  That  War- 
saw is  the  county  seat  of  Benton  county,  has  two  banks,  a  number 
of  general  stores,  a  wholesale  grocery,  and  other  business  estab- 
lishments, and  is  the  couunercial  center  for  Benton  county,  and 
a  portion  of  Henry,  St.  Clair,  Hickory,  Camden,  and  Morgan 
counties.  That  Cole  Camp  is  located  at  the  junction  of  this 
branch  line  with  the  main  line  of  the  Chicago,  Rock  Island,  & 
Pacific  Railroad  Company  from  Kansas  City  to  St.  Louis,  but 
Warsaw  has  no  other  railroad  than  this  branch  line  of  the  defend- 
ant. That  the  territory  tributary  to  the  road  produces  a  large 
amount  of  live  stock  which  is  shipped  to  the  St.  Louis  markets 
and  is  a  productive  agricultural  country. 

Prior  to  August  4, 1917,  the  defendant  operated  one  local  pas- 
senger train  daily  in  eadi  direction  between  Sedalia  and  Warsaw, 
and  one  mixed  ta^ain  daily,  except  Sunday,  in  each  direction. 
The  passenger  train  No.  636-637,  left  Sedalia  daily  at  11:15 
A.  M.,  arriving  at  Warsaw  at  1 :15  p.  m.,  leaving  Warsaw  at  1 :25 
p.  M.,  a|id  arriving  at  Sedalia  at  3 :30  p.  m.  The  mixed  train 
No.  641-642  left  Sedalia  daily,  except  Sunday,  at  6:00  a.  m., 
arriving  at  Warsaw  at  8 :55  a  m.,  leaving  Warsaw  at  9 :25  a.  m., 
and  arriving  at  Sedalia  at  1 :  00  p.  m. 

On  August  4th,  the  service  upon  the  main  line  of  the  defend- 
ant's road  from  St.  Tx)uis  to  Kansas  City  consisted  of  four  fast 
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passenger  trains  in  each  direction,  one  local  passenger  train  in 
•each  direction,  and  a  local  train  in  each  direction,  operating 
between  Jefferson  City  and  Kansas  City.  West  bound,  four  of 
these  trains  passed  Sedalia  between  midnight  and  8 :  00  a.  m ., 
but  one  fast  passenger  train  left  Sedalia  at  2:20  p.  h.,  and  a 
local  passenger  train  left  Sedalia  at  6:00  p.  m.  East  bound, 
two  of  these  trains  passed  Sedalia  during  the  night  hours,  while 
.  one  mixed  train  left  Sedalia  at  12 :06  noon,  another  at  2 :10  p.  ^. 
and  the  local  trains  at  11 :  15  ▲.  m.  and  8 :  60  p.  m. 

On  August  5th,  the  train  service  upon  the  Warsaw  branch  was 
changed,  and  since  that  date,  one  mixed  train  only  has  been 
operated  daily  in  each  direction  betwen  Sedalia  and  Warsaw; 
this  train  leaving  Warsaw  on  week  days  at  7 :  30  a.  m.,  on  Sim- 
day  at  8:45  a.  m.,  arriving  at  Sedalia  at  11:00  a.  m.,  leaving 
Sedalia  at  2 :30  p.  m.,  arriving  at  Warsaw  at  6 :80  p.  m.  on  week 
days  and  at  4 :45  p.  m.  on  Sunday. 

The  complainants  allege,  and  the  testimony  shows,  that  this 
train  is  late  the  greater  portion  of  the  time,  and  that  as  a  result 
unreasonable  delays  are  experienced.  That  the  train  arriving  at 
Warsaw  in  late  evening  and  leaving  Warsaw  in  the  early  morn- 
ing causes  an  additional  day's  delay  in  the  handling  of  mails, 
prevents  the  receipt  of  morning  papers  from  St.  Louis  and  Kan- 
sas City  until  the  night  of  their  issuance,  and  causes  a  twenty- 
four  hour  delay  in  all  mails  on  rural  and  star  routes  from  War- 
saw. 

Stock  shippers  complain  that  the  hour  of  leaving  Warsaw  is 
such  that  live  stock  must  be  loaded  early  in  the  morning,  and  for 
this  reason  must  be  driven  into  the  stock  pens  the  day  before. 
That  they  suffer  a  delay  in  the  cars  en  route  to  or  at  Sedalia  until 
the  middle  of  the  afternoon,  causing  a  heavy  shrinkage  when 
finally  delivered  at  the  St.  Louis  market 

The  circuit  court,  county  court,  and  probate  court  of  Benton 
county  are  held  at  Warsaw ;  and  the  evidence  also  shows  that  much 
inconvenience  is  experienced  from  the  present  train  service  by 
parties  attending  upon  these  courts. 

The  testimony  of  the  defendant  shows  that  the  requirements 
of  the  govenanent  call  for  every  available  passenger  car  and  loco- 
motive, as  well  as  the  use  of  the  experienced  train  crews  upon  the 
main  lines  for  the  handling  of  troops,  munitions,  and  supplies  for 
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the  government.  That  the  engine  heretofore  used  in  passenger 
service  upon  this  branch  line  had  been  placed  in  the  shops  for 
repair,  and  will  be  traded  between  divisions,  so  as  to  release  a 
larger  engine  upon  the  Colorado  division,  which  will  be  operated 
upon  the  main  line  in  Missouri,  That  the  passenger  car  which 
had  heretofore  been  used  upon  this  branch  line  in  the  passenger 
train  was  actually  in  operation,  transporting  soldiers,  and  at  the 
time  of  the  hearing  was  en  route  to  Chicago. 

The  defendant's  witnesses  further  testified  that  there  is  a 
shortage  of  coal  over  the  United  States  and  especially  in  the 
western  territory ;  that  it  was  necessary  to  conserve  the  available 
supply  in  every  manner  possible;  and  that  the  elimination  of 
trains  on  the  various  branch  lines  assisted  in  said  conservation. 

It  was  further  testified  by  the  defendant's  witnesses  that  whiKt 
the  passenger  service  upon  this  line  was  not  within  itself  re- 
munerative, that  this  fact  was  only  used  as  a  factor  to  determine 
what  trains  could  best  be  dispensed  with  during  the  crifis  now 
facing  the  transportation  companies  of  the  United*  States,  and 
that  the  passenger  train  was  withdrawn  by  reason  of  military 
necessity,  and  not  because  of  the  nonremimeration  of  the  service. 

The  defendant  company  oflFered  to  reverse  the  operation  of  the 
present  mixed  train,  so  as  to  cause  said  train  to  leave  Sedalia  at 
an  early  hour  in  the  morning  after  the  arrival  of  the  fast  mail 
train  from  St.  Louis,  to  wait  two  hours  at  Warsaw  to  enable  the 
citizens  at  that  point  to  handle  their  mail,  and  to  return  said 
train  to  Sedalia  in  time  for  live-stock  shipments  to  make  connec- 
tion with  the  train  out  of  Sedalia  in  the  middle  of  the  afternoon, 
thus  arriving  upon  the  St.  Louis  market  the  following  morning. 

3.  Conclusion. — The  necessity  for  motive  power  and  equip- 
ment for  handling  troops,  munitions,  and  supplies  has  been  showTi 
to  this  Commission  in  other  cases  involving  train  service,  and 
the  Commission  is  aware  that  certain  reductions  in  train  service 
must  be  made  in  order  to  meet  the  government's  needs  at  this 
time. 

It  is  preferable  to  have  straight  passenger^train  service  upon 
all  branch  lines  of  the  lengtii  of  line  in  this  case ;  and  it  would 
appear  that  the  needs  of  the  traveling  public  would  demand  such 
service  under  ordinary  conditions,  even  though  the  service  itself 
was  not  entirely  remimerative.    The  carriers  owe  a  duty  to  the 
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public  which  should  cause  it  to  give  proper  transportation  service 
to  all  patrons  of  its  lines  so  long  as  its  whole  operation  is  re- 
munerative; but,  on  the  other  hand,  the  carriers  owe  a  greater 
duty  to  the  country  at  large  to  make  available  for  the  use  of  the 
government  all  necessary  motive  power  and  equipment  to  proper- 
ly move  troops,  munitions,  etc. 

The  defendant's  offer  to  reverse  this  train  will  give  to  the  com- 
plainants a  reasonable  service  under  the  existing  circumstances, 
will  deliver  the  morning  papers  at  all  points  upon  Ae  branch 
before  noon,  and  will  permit  mail  to  reach  the  various  points  in 
time  to  be  sent  out  by  star  and  rural  routes.  Returning  from 
Warsaw  after  a  two  hours'  wait  will  enable  live-stock  shippers 
to  bring  their  stock  to  shipping  stations  the  same  morning,  and 
will  admit  of  such  stock  being  forwarded  for  the  St.  Louis  market 
without  unnecessary  delay  in  the  cars. 

The  Commission  is  of  the  opinion  that,  imder  all  tiie  circum- 
stances existing,  the  defendant  should  be  required  imtil  the  fur- 
ther order  of  the  Commission  to  operate  a  mixed  train  consisting 
of  a  combination  mail,  express,  baggage,  and  passenger  car,  and  a 
straight  passenger  car,  together  with  the  necessary  freight  cars 
to  leave  Sedalia  each  morning  after  the  arrival  of  main  line  train 
Xo.  9  from  St.  Louis,  to  remain  in  Warsaw  two  hours,  and  return 
to  Sedalia  in  time  to  make  connection  with  the  regular  live-stock 
train  for  St.  Louis. 

Inasmuch,  however,  as  the  defendant's  witnesses  have  testified 
that  the  only  reason  for  curtailing  the  train  service  on  this  branch 
line  was  to  permit  the  defendant  to  render  aid  to  the  government 
in  the  war,  we  will  retain  jurisdiction  of  the  parties  and  subject- 
matter  of  this  proceeding,  so  as  to  enable  any  party  to  the  case  or 
any  interested  party  therein,  whenever  it  is  deemed  that  the  neces- 
sities of  the  war  have  passed,  to  file  a  supplemental  application  or 
motion,  asking  the  Commission  for  a  further  hearing  and  modi- 
fication of  the  order  herein,  upon  the  evidence  now  before  the 
Commission,  together  with  such  further  evidence  as  either  party 
may  desire  to  offer. 

We  also  deem  it  essential  that  the  defendant  shall  operate  the 
train  at  all  times  promptly  upon  the  schedule  herein  ordered,  and 
we  will  also  retain  jurisdiction  of  the  parties  and  subject-matter 
of  this  proceeding  so  as  to  enable  any  interested  party  to  file  a 
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supplemental  motion  at  any  time  calling  to  the  attention  of  the 
Commission  any  failure  of  the  defendant  to  make  such  schedule 
promptly,  and  asking  the  Commission  to  make  any  proper  orders 
in  relation  thereto. 

An  order  will  be  entered  in  accordance  with  this  report 


MONTANA  BOARD  OF  BAIUEIOAD  COMMISSIONERS. 

EE  CHARLES  GAROTER  et  aL 

[Docket  No.  633.] 

Commissions  —  Jurisdiction  —  Tearing  up  traehs  of  nonoperativ^ 
railroad. 

The  Montana  Commission  has  no  jurisdiction  to  make  a  binding 
order  with  reference  to  the  removal  of  the  rails,  switches,  and  steel  of  a. 
railroad  which  has  for  some  time  ceased  to  be  <^>erated  as  a  common 
carrier. 

(Hall,  Commissioner,  dissents.) 

[S^tember  10,  1017,] 

Application  for  permission  to  remove  the  rails,  switches,  and 
metal  from  the  Yellowstone  Park  Railway,  and  to  abandon  the 
right  of  way  of  said  railway ;  dismissed. 

By  the  Commission :  Hearing  was  regularly  held  at  Chest- 
nut, Montana,  on  August  17, 1917,  at  11 :40  o'clock  a.  m. 

Appearances:  Gimn,  Rasch,  &  Hall,  by  Mr.  Hall,  for  the 
petitioners;  Walter  S.  Hartman  for  the  protestants;  Commis- 
sioners:   Boyle,  Hall,  and  McCormick. 

A  petition  was  filed  with  this  Commission  on  August  2,  by 
Messrs.  W.  J.  Johnson  and  Charles  Gamier,  requesting  the  per- 
mission of  the  Commission  to  grant  petitioners  the  right  to  re- 
move the  rails,  switches,  and  steel,  and  further  abandon  the  right 
of  way  of  the  Yellowstone  Park  Railway  Company. 

The  petition  set  forth  that  the  entire  capital  stock  of  said  rail- 
way was  owned  by  petitioners ;  that  the  road  was  not  operative, 
owned  no  rolling  stock,  was  not  a  common  carrier,  was  a  non- 
producer,  and  that  the  steel  from  the  road  is  in  demand  for  use- 
ful purposes. 

The  testimony  disclosed  that  the  Yellowstone  Park  Railway, 
leading  from  Chestnut  to  Cook's  mine,  was  incorporated  under 
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the  laws  of  Washington,  in  1898.  The  line  was  completed  in 
1890y  and,  itom  the  date  of  completion  until  April  15,  1913,  the 
road  was  operated  by  the  Northern  Pacific  Railway  Company 
under  a  traffic  agreement. 

It  was  further  allied  that  this  operation  was  at  a  loss.  For  a 
period  of  approximately  a  year  after  the  termination  of  the  Nor- 
thern Pacific  agreement,  the  coal  curators  of  the  district  operated 
the  road  at  intervals  and  apparently  at  a  loss. 

On  October  5,  1914,  the  attorney  general  of  the  state  of  Mon- 
tana, in  reply  to  an  inquiry  as  to  whether  or  not  this  Commission 
had  jurisdiction  to  compel  the  operation  of  this  road,  held  as 
follows :  "The  question,  then,  of  whether  your  Commission  may, 
by  an  order  or  appropriate  court  proceedings,  compel  the  opera- 
tion of  the  Yellowstone  Park  Railway,  is  one  dependent  upon  the 
income  afforded  by  the  traffic  which  it  carries.  If  the  traffic  will 
not  supply  these  very  necessary  funds,  then  there  is  no  means  by 
which  operation  may  be  compelled.*' 

Since  that  date  no  regular  operation  of  the  road,  as  a  common 
carrier,  has  been  maintained. 

Attorney  General  Ford,  on  August  28,  was  requested  to  ren- 
der an  opinion,  first,  as  to  whether  this  Commission  had  juris- 
diction to  enter  a  binding  order;  and,  second,  if  it  had  no  such 
jurisdiction,  has  it  the  right  to  prohibit  the  owners  from  remov- 
ing the  track,  in  the  event  they  attempt  to  do  so,  without  an 
order  from  the  Commission?  Replying  to  this  request,  Attor- 
ney General  Ford,  on  August  30,  rendered  the  following  opin- 
ion: 

"I  am  in  receipt  of  your  letter  under  date  of  August  28,  sub- 
mitting to  me  for  my  official  opinion  as  to  whether  or  not  your 
Board  has  jurisdiction  to  enter  a  binding  order  permitting  the 
Yellowstone  Park  Railway  Company  to  tear  up  its  rails,  switches, 
and  ties,  and  abandon  the  right  of  way  of  its  line  between  Chest- 
nut and  Cook's  mine. 

''After  a  careful  examination  of  the  law  creating  and  estab- 
lishing  the  Board  of  Railroad  Commissioners  and  defining  its 
powers  and  duties,  I  am  unable  to  find  that  your  Board  has  any 
authority  in  the  premises." 

In  accordance  with  the  ruling  of  the  attorney  general,  this 
action  is  hereby  dismissed  for  want  of  jurisdiction. 
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Hall,  Commissioner,  dissenting:  I  object  to  tlie  proceedings 
of  my  colleagues  in  this  case,  for  the  following  reasons: 

Previous  to  the  hearing  being  held,  the  department  of  the  at- 
torney general  verbally  informed  the  manbers  of  this  Commis- 
sion that  in  this  case  they  lacked  the  necessary  jurisdiction  in 
the  matter.  The  letter  of  the  petitioners  was  received  on  Au- 
gust 4,  and  was  acted  upon  oa  August  6;  hearing  being  set  at 
Chestnut  August  17.  Why  my  colleagues  went  ahead  and  held 
a  hearing  after  being  advised  by  the  attorney  general's  depart- 
ment that  they  lacked  jurisdiction  in  the  matter,  putting  the 
state  to  considerable  unnecessary  expense,  as  well  as  expenses  to 
sixty  to  seventy  people  in  loss  of  time  from  their  business,  as 
well  as  automobile  expenses,  who  found  it  necessary  to  attend  the 
hearing  to  protest  against  the  request  of  Messrs.  Gamier  and 
Johnson,  I  am  unable  at  this  time  to  conjecture. 

The  above  action,  while  an  expense  to  both  the  state  and  those 
attending  the  hearing,  appeals  to  me  as  being  ridiculous  from 
this  standpoint, — that  my  colleagues,  after  the  hearing  and  re- 
turning to  Helena,  then  formally  wrote  the  attorney  general 
again,  asking  him  for  his  opinion  in  regard  to  their  jurisdiction 
in  the  matter;  and  the  attorney  general  formally  advised  them 
the  same  as  he  did  informally  before  the  hearing  was  held,  that 
the  Commission  lacked  jurisdiction  in  the  matter. 

The  opinion  was  then  accepted,  and,  as  noted  above,  the  case 
was  dismissed,  and  in  a  very  formal  manner  indeed. 

The  testimony  in  this  case  shows  a  very  peculiar  condition  of 
affairs.  Tha  Yellowstone  Park  Eailway  was  purchased  from  its 
original  owners  about  five  years  ago,  by  Messrs.  Johnson  and 
Gamier,  neither  of  whom,  at  the  time  of  the  hearing,  had  been 
over  the  entire  property;  the  property  apparently  being  pur- 
chased for  speculative  purposes,  as  there  was  no  testimony  given 
by  the  owners  to  show  that  they  had  at  any  time  during  that 
period  operated  the  railway. 

Several  of  the  witnesses  of  those  opposing  the  petition  testi- 
fied to  the  effect  that  there  was  considerable  tonnage  to  be  had 
in  the  district  in  which  the  road  operates ;  in  fact,  in  their  judg- 
ment, enough  to  pay  for  the  operation  of  the  road. 

Therefore,  I  feel  that  this  Commission  should  call  a  hearing 
at  an  early  date,  with  a  view  of  inquiring  into  the  amount  of 
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tonnage  and  revenne  this  road  received,  and,  in  the  event  it  was 
sufficient,  they  require  the  operation  of  the  same  by  its  owners. 
This  particularly  appeals  to  me,  at  this  time;  on  account  of  the 
shortage  of  fuel  in  the  state  and  in  the  district  adjacent  to  the 
coal  properties  served  by  this  railroad. 

It  also  appeals  to  me  that,  if  this  property  was  a  paying  propo- 
sition when  it  was  built,  it  ought  to  do  still  better  under  the  pres- 
ent conditions. 


NEW  HAMPSHIRE:  PUBLIC  SEIRVICE  COMMISSION. 

CITY  OF  MANCHESTER 

V, 

BOSTON  &  MAINE  BAILKOAD. 

[D-429.] 

<Jro8Mngs  —  When  not  authorized  at  grade  —  War  conditions  —  New 
Hampshire. 

The  New  Hampshire  Commission  will  not  authorize  a  new  crossing 
at  grade  where  it  would  be  so  dangerous  as  to  make  adequate  proteotion 
impossible;  nor  will  it  authorize  a  new  overpass  or  underpass  crossing, 
at  large  expense,  where  the  railroad  is  in  financial  difficulties  and  the 
Commission  has  refrained  from  ordering  more  important  expenditures, 
and  where  other  crossings  demand  more  immediate  attention,  especially, 
where  the  country  is  in  a  state  of  war,  when  the  demands  upon  the 
railroads  for  transporting  men,  materials,  and  supplies  are  stupendous. 

[September  10,  1017.] 

Petition  for  authority  to  construct  Woodland  avenue  at  grade 
•over  the  tracks  of  the  Concord  &  Portsmouth  branch  of  the  Bos- 
ton &  Maine  Railroad ;  dismissed. 

Appearances:  Charles  T>,  Barnard,  City  Solicitor,  for  the  City 
-of  Manchester;  Thornton  Alexander,  Solicitor,  for  the  Boston  & 
Maine  Eailroad. 

REPORT. 

Niles,  Commissioner:  This  is  a  petition  hy  the  mayor  and 
xjity  solicitor  of  the  city  of  Manchester,  asking  consent  to  the 
laying  out  of  a  highway,  known  as  Woodland  aVenue,  across  the 
tracks  of  the  Concord  &  Portsmoutii  branch  of  the  Boston  & 
JkCaine  Railroad,  at  grade. 
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The  Commission  gave  a  hearing  in  Manchester  S^tember  13, 
1917,  and  viewed  the  premises. 

The  raiboad  at  -the  point  in  question  runs  in  a  generally  east 
and  west  direction,  lying  between  and  substantially  parallel  with 
Hanover  street  and  Candia  road, — ^two  main  highways  leading 
out  of  the  city.  The  distance  from  the  tracks  to  Hanover  street 
on  the  north  is  about  1,000  feet,  and  to  Candia  road  on  the 
south  slightly  more.  The  location  of  the  proposed  crossing  is 
about  2  miles  from  the  center  of  the  city,  in  a  region  almost 
purely  rural  and  sparsely  settled. 

Woodland  avenue  is  already  laid  out  from  Candia  road  to  the 
railroad.  It  is  a  typical  country  road,  with  about  a  half  dozen 
small  houses.  To  the  north,  a  road  runs  in  from  Hanover  street 
to  the  railroad,  on  which  is  one  house.  This  road  is  not  a  legally 
established  highway ;  and  it  is  the  purpose  of  this  proceeding  so 
to  establish  it,  and  to  bring  it  into  connection  with  Woodland 
avenue  by  continuing  it  across  the  railroad  right  of  way. 

The  tracks  at  this  point  comprise  the  main  track  and  a  pri- 
vate siding  which  leaves  the  main  track  some  distance  to  the 
west  and  extends  perhaps  100  yards  east  of  the  crossing.  This 
siding  serves  a  new  woodworking  shop,  still  in  process  of  con- 
struction. In  the  very  corner,  close  to  the  road  and  the  siding, 
is  a  high  elevator,  which  completely  blocks  the  view  of  the  tracks 
to  the  east  for  persons  approaching  from  the  north.  A  train 
pulling  out  from  the  siding  could  not  be  seen  by  the  driver  of  a 
vehicle  until  he  was  practically  on  the  siding.  The  space  be- 
tween the  siding  and  the  main  track,  east  of  the  crossing,  is 
filled  with  piles  of  lumber,  completely  blocking  the  view  of  the 
main  track  until  almost  on  it.  The  danger  is  enhanced  by  the 
fact  that  at  this  point  there  is  a  substantial  down  grade,  so  that 
trains  from  the  east  would  naturally  coast  down  noiselessly.  The 
situation  from  this  angle  could  not  well  be  worse. 

To  the  west,  the  view  from  the  north  of  the  tracks  is  obscured 
by  a  grove  of  large  pines  with  heavy  underbrush. 

On  the  south  of  the  tracks,  the  view  to  the  east  is  badly  ob- 
scured by  a  house  and  a  large  shed  standing  close  to  the  right  of 
way,  and  by  a  row  of  large  maples  bordering  the  road.  To  the 
west,  from  that  sid^  the  view  is  reasonably  clear. 

A  crossing  as  dangerous  as  this,  if  already  legally  established, 
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uronld  long  since  have  received  our  attention.  It  is  out  of  the 
question  that  such  a  trap  should  now  be  allowed  to  be  con- 
structed, unless  the  prospective  travel  across  it  is  so  great  as  to 
justify  the  expense  of  adequate  protection.  In  fact,  no  protec- 
tion could  be  adequate  in  such  a  situation;  and  we  would  not 
feel  justified  under  any  circumstances  in  authorizing  the  con- 
struction of  the  crossing  at  grade. 

The  demand  for  a  crossing  at  this  point  seems,  on  any  evi- 
dence presented  to  us,  so  slight  as  to  be  practically  negligible. 
The  few  persons  living  on  Woodland  avenue,  south  of  the  tracks, 
have  as  convenient  access  to  the  city  by  Candia  road  as  they 
could  have  by  Hanover  street,  so  far  as  vehicular  traffic  is  con- 
cerned. The  only  considerable  use  that  would  be  made  of  the 
crossing,  so  far  as  we  can  see,  would  be  by  foot  passengers  to 
and  from  the  electric  car  line  on  Hanover  street.  It  is  possible 
that  an  overhead  crossing  for  foot  passengers  might  be  con- 
structed at  moderate  expense.  But  that  is  not  what  the  petition 
requests,  and  that  question  has  not  been  considered. 

We  cannot  properly  consent  to  the  establishing  of  the  cross- 
ing at  grade.  But  we  have  the  power  to  authorize  its  construction 
above  or  below  grade,  and  to  apportion  the  expense,  not  less  than 
one  half  to  be  paid  by  the  railroad. 

Plans  were  submitted  showing  possible  methods  of  avoiding 
a  grade  crossing  by  the  construction  of  an  overpass  or  an  under- 
pass, with  estimates  of  the  expense.  Beducing  these  estimates 
to  their  lowest  possible  terms,  it  seems  clear  that  no  reasonably 
satisfactory  substitute  for  a  grade  crossing  could  be  constructed 
for  less  than  $30,000,  and  the  cost  would  probably  be  in  excess 
of  this  figure. 

It  is  hardly  to  be  believed  that  the  city  would  be  willing  to 
pay  its  proportion  of  so  great  an  expense,  in  view  of  the  slight 
resulting  public  benefit.  But,  if  it  were,  there  are  scarcely  any 
circumstances  conceivable  under  which  we  woi^ld  feel  justified 
in  ordering  such  an  outlay  by  the  railroad.  And  we  certainly 
cannot  do  it  in  the  present  state  of  affairs.  The  financial  condi- 
tion of  the  company  is  such  that,  regardless  of  any  question  of 
our  authority  to  order  improvements  while  the  road  is  in  the 
hands  of  the  Federal  court,  we  have  refrained  from  ordering 
expenditures  immeasurably  more  important  that  this,  even  isk 
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cases  involving  not  only  puWic  convenience,  but  public  safety. 
If  money  were  to  be  expended  on  crossings  in  the  city  of  Man- 
chester^  there  are  at  least  twenty  or  thirty  in  that  city  at  which 
such  expenditure  could  be  made  more  profitably  that  at  this  place. 

But  above  and  controlling  all  other  considerations  is  the  fact 
that  this  country  is  now  in  a  state  of  war,  and  among  the  most 
important  instrumentalities  for  the  successful  conduct  of  the 
war  is  our  railroad  system.  Every  effort  is  being  made  to  co- 
ordinate the  railroads  of  the  country  into  a  single  system,  under 
a  single  head,  in  such  wise  as  to  make  available  for  each,  as 
needed,  the  resources  of  all.  The  strain  laid  upon  the  railroads 
by  the  demands  made  upon  them  for  the  transportation  of  men, 
materials,  and  suj^lies  is  stupendous.  It  has  come  upon  them 
at  a  time  when  their  facilities  and  equipment  have  already  proved 
inadequate  for  the  handling  of  existing  business,  and  when  all 
our  producers  of  the  needed  equipment  and  facilities  are  strain- 
ing every  nerve  to  meet  the  requirements  of  the  allied  armies  at 
the  front.  And  with  us  the  situation  is  aggravated  by  the  fact 
that  this  unparalleled  strain  has  fallen  upon  a  bankrupt  rail- 
Toadi 

We  do  not  say  that  we  will  in  no  case  order  expenditures  by 
our  railroads  not  directly  promotive  of  the  conduct  of  the  war. 
But  it  should  be  understood  that,  so  long  as  the  public  receives 
a  service  reasonably  approximating  that  to  which  it  was  accus- 
tomed in  times  of  peace,  and  where  the  public  safety  is  not  mani- 
festly and  imminently  endangered,  we  cannot  be  expected  to 
order  our  railroads  to  expend  large  sums  of  money  on  improve- 
ments having  no  tendency,  directly  or  indirectly,  to  enable  them 
better  to  carry  on  what  is  now  their  supreme  business, — ^the  busi- 
ness of  war, — or  to  facilitate  the  distribution  of  food,  fuel,  and 
the  other  necessaries  of  life. 

Improvements  desirable  in  times  of  peace,  for  the  purposes  of 
peace,  will  have  to  wait  imtil  peace  comes. 

The  disposition  made  of  this  case  will  not  prevent  reopening 
the  question  of  establishing  a  crossing  at  this  point  by  the  con- 
struction of  an  underpass  or  overpass,  after  a  return  to  normal 
conditions. 

The  petition  is  dismissed. 


Worthen  and  Gunnison,  Commissioners,  concur. 
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NEW  JERSEnr  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

BE  BRIDGETON  &  MILLVILLE  TBACTION*  COMPANY. 

Bates  —  Jurisdiction  —  New  Jersey  statute, 

1.  Th«  withdrawal  of  reduced-rates  tickets  is  an  increase  of  an  ex- 
isting rate  and  the  alteraticm  of  an  existing  elaesifleation  whidi  the  Kew 
Jersey  Commission  has  the  power  to  suspend,  under  clause  (h)  of  §  17 
of  the  Act  of  April  21,  1911,  creating  the  Board  of  Public  Utility  Com- 
missioners. 

Comtnissi&ns  —  Jurisdiction  —  Determination  of  validUff  of  statute, 

2.  The  New  Jersey  Commission  has  no  power  to  determine  whether 
the  statute  creating  it  is  repugnant  to  the  Constitution  of  the  United 
States,  since  it  is  an  administrative  Board. 

Return  —  Beasonahlettess, ' 

3.  A  public  utility  should  be  allowed  to  earn  enough  reyenue  to 
provide  for  reasonable  operating  expenses,  taxes,  annual  depreciation 
over  and  above  current  repairs  and  maintenance,  and  a  return  sufficient 
to  command  needed  capital. 

[November  19,  1917.] 

Application  for  permission  to  discontinue  the  sale  of  street 
i-ailway  tickets  at  a  reduced  rate;  granted. 

Appearances:  H.  B.  Gill  for  the  petitioner;  Lonis  H.  Miller 
for  the  city  of  Millville. 

By  the  Commission:  The  Bridgeton  &  Millville  Traction 
Company  submitted  for  filing  a  passenger  tariff  effective  August 
6,  1917;  the  effect  of  which  tariff  would  be  to  abolish  tickets 
heretofore  sold  six  for  25  cents  and  fifty  for  $2.  The  tickets, 
withdrawal  of  which  was  proposed,  have  been  and  are  sold  as 
mentioned  above,  and  each  ticket  has  been  and  is  accepted  as  Ae 
equivalent  of  a  5-cent  fare.  The  Board  entered  an  order  sus- 
pending the  increase  in  the  existing  individual  aiid  special  rate, 
and  the  change  or  alteration  of  the  existing  classification  as  pro- 
posed by  the  company,  and  called  a  hearing  thereon*  Testimony 
was  taken,  and,  by  stipulation,  the  order  of  suspension  continues 
in  effect  until  November  20th  without  waiving  the  objections  on 
the  part  of  the  company  to  the  power  of  this  Board  to  make  the 
original  order  of  suspension. 

The  city  of  Millville,  through  its  counsel,  appeared  and  pro- 
tested against  the  discontinuance  of  the  ^^six  tickets  for  25  centa^'' 
and  also  asked  leave  to  file  an  intervening  petition  for  the  pnr- 
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pose  of  alleging  the  present  rates  charged  by  the  Bridgeton  & 
Millville  Traction  Company  for  the  transportation  of  persons 
and  property  over  its  line  are  nnjust  and  unreasonable;  and  that 
the  service  rendered  by  the  company  is  inadequate,  in  that  it 
has  permitted  its  tracks,  poles,  and  transmission  lines  to  deteri- 
orate so  that  travel  over  its  lines  is  no  longer  safe  to  the  public 

The  Board  is  of  the  opinion  that  the  question  of  adequate 
service  cannot  properly  be  passed  upon  under  the  proofs  before 
us,  and  any  attempt  to  do  so  would  be  wholly  unsatisfactory, 
because  the  necessary  detailed  information  required  for  the  pur- 
pose of  making  a  finding  on  the  charge  of  inadequate  service 
and  deterioration  of  property  is  lacking. 

[1,  2]  Counsel  for  the  Bridgeton  &  Millville  Traction  Com- 
pany did,  however,  stipulate  and  agree  that  the  evidence  taken 
in  this  proceeding  might  be  used  in  such  separate  proceeding  as 
evidence  taken  therein.  Numerous  ordinances  obtained  by  the 
traction  company  from  the  several  municipalities  it  serves  were 
offered  in  evidence.  There  is  no  reference  in  any  of  them  to  the 
rate  of  fare  to  be  charged,  excepting  the  ordinance  of  the  city  of 
Bridgeton  granting  a  franchise  to  the  Bridgeton  Rapid  Transit 
Company,  which  contains  a  provision  that  the  rate  of  fare  shall 
not  exceed  5  cents.  The  present  case,  therefore,  does  not  raise 
the  question  of  the  contractual  obligations  between  the  traction 
company  and  municipalities  that  were  discussed  in  the  cases 
of  the  Trenton  &  Mercer  County  Traction  Corporation  and  the 
Northampton,  Easton,  &  Washington  Traction  Company.  The 
company  insists  that  this  Board  has  not  the  power  to  make  an 
order  suspending  the  proposed  action  of  the  company  in  the 
discontinuance  of  the  sale  of  tickets  for  a  less  fare  than  5  cents, 
or  to  compel  it  to  continue  to  sell  tickets  at  less  than  the  rate  of 
5  cents  for  each  fare.  It  urges  that  the  Board  is  not  vested  with 
any  such  power  by  virtue  of  the  Act  of  April  21,  1911,  creating 
the  Board  of  Public  Utility  Commissioners  (Pamph.  Laws  1911, 
p.  374),  and  that,  if  the  said  act  attempts  to  confer  such  power 
upon  this  Board,  the  act  is  repugnant  to  the  Constitution  of  the 
United  States,  and  therefore  void.  The  complete  answer  to  the 
first  objection  raised  is  clause  (h)  of  §  17  of  the  act  creating 
this  Board  (idem) :  "(h)  When  any  public  utility  as  herein 
defined  shall  increase  any  existing  individual  rates,  joint  rates, 
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tolls,  charges  or  schedules  thereof,  as  well  as  commutation,  mile- 
age and  other  special  rates,  or  change  or  alter  any  existing  classi- 
fication, the  board  shall  have  power  either  upon  written  com- 
plaint or  upon  its  own  initiative  to  hear  and  determine  whether 
the  said  increase,  change  or  alteration  is  just  and  reasonable. 
The  burden  of  proof  to  show  that  the  said  increase,  change  or 
alteration  is  just  and  reasonable  shall  be  upon  the  public  utility 
making  the  same.  The  Board  shall  have  power  pending  such 
hearing  and  determination  to  order  the  suspension  of  the  said 
increase,  change  or  alteration  until  the  said  Board  shall  have 
tippToved  said  increase,  change  or  alteration,  not  exceeding  three 
months.'^ 

In  the  case  of  Trenton  &  M.  0.  Traction  Corp.  v.  Tren- 
ton, —  K  J.  L.  — ,  P.TJ.R1918A,  10,  101  Atl.  662,  our  su- 
preme court  said:  *We  think  it  clear  that  the  Public  Utility 
Commission  had  jurisdiction  under  §  17,  %  %^  of  the  act. 
Pamph.  Laws  1911,  p.  380.  The  withdrawal  of  the  sale  of  six 
tH»kets  for  a  quarter  was  an  increase  of  an  existing  rate  under 
which  82  per  cent  of  the  passengers  carried  paid  a  fare  of  only 
4 J  cents;  by  the  proposed  withdrawal  they  would  be  forced  to 
pay  a  fare  of  5  cents." 

In  the  present  case  the  withdrawal  of  the  sale  of  six  tickets 
for  25  cents  was  an  increase  of  existing  rate  under  which  about 
74  per  cent  of  the  passengers  carried  paid  a  fare  of  only  4  J 
cents.  By  the  proposed  withdrawal  they  would  be  forced  to  pay 
a  fare  of  5  cents.  The  situation  is  identical.  Our  answer  to  the 
attack  on  the  constitutionality  of  the  act  creating  the  Board,  or 
any  section  thereof,  is  that  this  is  not  the  proper  form  to  litigate 
the  validity  of  l^slative  enactments.  This  is  an  administrative 
Board.  ' 

It  may  be  -stated  in  passing,  however,  that  the  petitioner  con- 
tends that  under  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  Lake  Shore  &  M.  S.  K.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Eep.  565,  the  state  cannot 
require  a  railway  company  to  sell  tickets  good  for  a  number  of 
trips  at  a  lower  rate  per  trip  than  the  reasonable  rate  for  a  sin- 
gle trip. 

The  United  States  Supreme  Court,  in  a  decision  delivered 
October  15,  1917,  in  the  case  of  Pennsylvania  K.  Co.  v.  Towers 
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(U.  S.  Adv.  Ops.  1917,  pu  1)  245  U.  S.  6,  62  L.  ed.  — , 
L.R.A, — ,  — ,  38  Sup.  Ct.  Rep.  2,  said,  referring  to  the  Lake 
Shore  &  M.  S.  E.  Co.  case:  "The  views  therein  expressed,  which 
are  inconsistent  with  the  right  of  the  states  to  fix  reasonable  com- 
mutation fares  when  the  carrier  has  itself  established  fares  for 
such  service,  must  be  regarded  as  overruled  by  the  decision  in 
this  case." 

Counsel  for  the  petitioner  did  not  have  the  benefit  of  this 
decision  in  preparing  his  brief,  as  the  decision  was  not  announced 
imtil  after  the  brief  was  submitted  to  the  Board. 

In  the  judgment  of  the  Board  the  proposed  withdrawal  of 
tickets  would  result  in  requiring  the  users  of  such  tickets  to  pay 
a  high^  charge  or  rate  for  carriage  on  the  cars  of  the  company, 
and  involves  an  increase  in  the  charge  or  rate  to  be  paid  by  them 
for  such  service,  and  further  involves  a  change  or  alteration  in 
the  existing  classification  of  rates  and  charges. 

[3]  This  Board  has  always  held,  and  the  New  Jersey  supreme 
court  has  recently  decided,  that  it  has  jurisdiction  over  the  sub- 
ject-matter herein  discussed,  and  the  question  before  us  is,  there- 
fore, whether  the  proposed  increase,  change,  or  alteration  in 
charge,  rate,  or  classification  is  just  and  reasonable.  For  the 
determination  of  this  question,  we  will  consider  the  proofs  be- 
fore us. 

The  company  was  incorporated  in  the  year  1893.  The  present 
owners  paid  $200,000  in  cash,  the  par  value  of  the  stock  of  the 
new  company,  which  then  owned  between  12  and  18  miles  of 
track,  a  power  house,  and  equipment.  This,  upon  the  mileage 
stated,  represents  between  sixteen  and  seventeen  thousand  dol- 
lars per  mile.  It  further  appears  that  all  the  additional  secui-i- 
ties  which  have  since  been  issued  were  issued  for  cash,  the  stock. 
at  par  and  the  bonds  at  above  90  per  cent  of  thwr  face  value. 
The  cash  received  was  actually  expended  upon  the  construction 
of  the  road  and  its  improvement,  except  $250,000,  which  was; 
invested  in  the  bonds  of  the  Bridgeton  Electric  Company  and 
used  in  the  construction  of  a  power  house  for  the  joint  use  of 
the  two  companies  imder  an  agreement,  which  is  in  evidence^ 
The  money  thus  expended  was  secured  by  the  ownership  of  a 
like  amount  of  bonds  of  the  electric  company. 

Earnings  of  the  company  in  each  year  from  1900  to  the  year 
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ending  June  30,  1917,  show  no  substantial  increase.  In  1907 
the  gross  earnings  of  the  company  were  $121,357.48  as  compared 
with  $121,252.94  in  1917.  During  the  said  period  of  ten  years 
they  were  as  low  as  $107,891.90  in  1901,  and  as  high  as  $125,- 
397.92  in  1913.  The  operating  expenses  have  increased  $12,500, 
while  the  revenue  has  remained  practically  the  same.  In  1907 
the  operating  expenses  for  the  same  gross  receipts  were  $89,- 
902.05  as  compared  with  $101,605.21  in  1917.  Of  this  increase 
$8,000  has  been  in  wages. 

A  large  part  of  the  right  pf  way  of  the  company  extends 
through  a  sparsely  settled  territory,  which,  from  the  testimony 
produced  and  the  comparison  of  the  gross  receipts  from  year  to 
year,  does  not  appear  to  be  growing  very  rapidly. 

The  company  admits  that  the  railroad  between  Bridgeton  and 
]y[illville  is  not  in  good  condition,  that  it  is  rough,  and  needs 
relaying.  It  further  claims  that,  by  foregoing  any  payment  of 
dividends,  it  is  endeavoring  to  put  itself  in  financial  position  to 
meet  required  expenditures  for  the  correction  of  these  conditions. 

The  situation  which  confronts  the  company  is : 

Its  net  income  for  the  year  ending  July  30,  1917,  was  $12,- 
535.77.  The  wages  of  its  passenger  conductors  and  trainmen 
for  these  six  months  increased  $486 ;  of  its  passenger  motormen 
$563;  of  its  frei^t  and  express  conductors  $105;  and  its  car- 
house  employees  $82.  Further  increases  in  wages,  one  in  July 
and  one  in  September,  amount  to  approximately  $9,000  an- 
nually. The  Bridgeton  Electric  Company  is  now  charging  this 
<x)mpany  2  cents  per  kw.  hr.  for  power,  which  is  an  increase  of 
^0  per  cent  in  the  old  charge  for  power,  made  necessary  by  the 
abnormal  cost  of  coal. 

The  company  has  paid  no  dividends  for  the  past  two  years. 
Its  average  rate  of  dividends  earned  for  the  past  two  years  has 
been  1.86  per  cent  on  its  capital  stock.  It  faces  the  necessity 
of  large  expenditures,  some  at  least  of  which  will  be  chargeable 
to  capital. 

A  public  utility  should  be  allowed  to  earn  enough  revenue  to 
provide  for  the  following  outgo,  viz: 

(1)  Reasonable  operating  expenses  sufficient  to  provide  for 
conducting  its  b^iness  and  for  current  repairs  and  maintenance; 

(2)  Taxes  imposed  upon  it ; 
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(3)  A  sum  sufficient  to  provide  for  annual  depreciation  ae* 
cruing  over  and  above  current  repairs  and  maintenance,  in  order 
to  preserve  investment  intact; 

(4)  A  return  on  investment  sufficient  to  command  needed 
capital. 

It  must  have  items  (1)  and  (2)  very  early  in  its  history;  itemb- 
(3)  and  (4)  are  frequently  not  received  until  the  utility  is  fairly 
Avell  developed.  But  in  the  long  run  all  four  items  must  be- 
earned  by  the  utility;  if  not,  its  capital  becomes  impaired,  it 
cannot  secure  money  for  replacements  or  extensions,  and  it  will 
cease  to  furnish  the  service  for  which  it  is  organized,  and  the 
public  will  be  deprived  of  such  service. 

The  table  following  shows  what  would  be  the  fair  value  of  the^ 
property  of  this  company  if  its  original  investment  were  kept 
intact,  and  if  it  had  earned  only  5  per  cent  (less  than  the  legal 
rate  of  interest  in  this  state)  on  its  investment  from  1900  to- 
1917  inclusive.  This  is  based  on  the  figures  shown  in  exhibits^ 
P-3  and  P-4,  eliminating  the  investment  of  $250,000  in  the 
bonds  of  the  Bridgeton  Electric  Company,  and  eliminating  inter- 
est payments  from  net  income.  The  bonds  are  included  at  par, 
as  the  interest  rate  of  5  per  cent  will  not  be  sufficient  to  amortize 
any  bond  discount,  which  is  chargeable  against  a  fair  return.  As- 
a  floating  debt  existed  from  1903  to  1907  inclusive,  fixed  capital 
is  taken  as  a  base  for  those  years. 

Column  3,  for  1917,  shows  that  the  company  would  be  entitled 
to  a  capital  of  $970,636  of  property,  value  new,  in  order  to  have 
earned  5  per  cent  from  its  start  as  shown  in  the  tables.  It  can- 
not  be  considered  as  unreasonable  if  the  lower  base  of  $500,000- 
in  stock  and  $250,000  in  bonds  (one  half  the  total  outstanding) 
is  taken.  An  adjustment  of  the  figures  in  exhibit  P-4  will  show 
$26,035  as  the  return  on  $750,000  capital.  This  is  a  retum  of 
3.47  per  cent. 

It  is  claimed  that  the  revenue  will  be  increased  substantially 
$16,875,  if  permission  to  withdraw  the  tickets  in  question  be 
granted.  Even  if  expenses  do  not  increase  by  the  amount  of 
$18,000  annually,  as  testified  by  Mr.  Tingley,  this  $16,875, 
added  to  the  $26,035  actually  received  during  the  last  fiscal  year 
shown,  would  give  a  total  return  of  $42,910,  which  is  5.72  per 
cent  of  the  capital  base  of  $750,000.    If,  on  the  other  hand,  the 
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expenses  increase  by  $18^000,  as  daimed^  the  increase  by  rea- 
son of  the  new  schedule  will  be  more  than  absorbed,  and  the  net 
return  will  be  substantially  3 J  per  cent. 

If  it  be  alleged  that  the  company  should  have  spent  a  larger 
sum  in  maintenance  of  its  property,  it  could  only  have  done  so 
out  of  the  earnings  received,  which  averaged  much  less  than  legal 
interest,  or  by  investment  of  more  capital.  The  latter  would 
have  increased  the  base  upon  which  a  return  should  be  earned, 
and,  unless  such  maintenance  increased  revenue,  it  would  have 
resulted  in  a  still  lower  percentage  return  an  the  capital  devoted 
to  public  use. 

In  determining  whether  the  discontinuance  of  the  sale  of  six 
tickets  for  25  cents  should  be  permitted,  the  need  of  additional 
revenue  to  meet  public  requirements,  especially  for  better  serv- 
ice, must  be  given  consideration.  The  present  high  cost  of  opera- 
tion shows  no  sign  of  recession.  The  Board  must  meet  existing 
conditions  in  a  practical  manner.  We  will  therefore  permit  the 
proposed  tariff  as  submitted  to  become  effective. 

Should  the  city  of  Millville  desire  further  opportunity  to  pre- 
sent additional  proof  as  to  the  condition  of  the  company's  physi- 
cal property  and  the  inadequacy  of  the  service  furnished  by  said 
railway,  full  opportunity  will  be  given  for  that  purpose. 

Dated  November  19, 1917. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E. 
Donges,  President;  John  W.  Slocum,  Alfred  S.  March,  Com- 
missioners. 


NE3W  YORK  PUBLIC  SERVICE:  COMMISSION,  FIRST  DISTRICT. 

RE  NEW  YORK  STEAM  COMPANY. 

[Case  No.  2258.] 

Servce  —  Steam  companies  —  Rules  and  regulations. 

Rules  and  regulations  relating  to  the  installation  of  house-service 
equipment,  operating  conditions,  testing  of  meters,  and  reporting-  such 
tests  by  steam  corporations,  were  adopted  by  the  New  York  Commission 
for  the  First  District,  to  be  effective  January  2,  1018. 

[December  12,  1917.] 
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RuxES  regulating  installaticm  of  honseHservice  equipment,  op- 
erating conditions,  testing  of  meters,  and  reporting  of  such  tests 
by  steam  corporations,  made  by  the  Commission  on  its  own 
motion  in  the  hearing  on  the  rules  and  regulations  to  be  used  by 
the  New  York  Steam  Company,  • 

By  the  Commission:  A  hearing  having  been  had  by  and 
before  the  Conunission  in  the  above-entitled  matter  on  Novem- 
ber 8  and  December  6,  1917,  Honorable  Oscar  S.  Straus,  Chair- 
man, and  Honorable  Travis  H.  Whitney,  Commissioner,  pre- 
siding, H.  H.  Whitman,  C.  Gillham,  and  F.  Pendleton  appear- 
ing for  the  New  York  Steam  Company  and  E.  M.  Deegan, 
Assistant  to  the  Counsel  to  the  Commission,  attending. 

Ordered  that  the  following  rules  and  regulations  relating  to 
the  installation  of  house-service  equipment,  operating  conditions, 
testing  of  meters,  and  the  reporting  of  such  tests  by  steam  cor- 
porations, are  hereby  adopted  and  required  to  be  observed  by  the 
New  York  Steam  Company  and  every  other  steam  corporation 
imder  the  jurisdiction  of  this  Conunission. 

Rules  and  Regulations 

Eelating  to  the  Installation  of  House-Service  Equipment,  Operat- 
ing Conditions,  Testing  of  Meters  and  Keporting  of  Such 
Tests  to  the  Public  Service  Commission  for  the  1st  Dis- 
trict. 

Part  "A'* — Installation  of  House-Service  Equipment. 

Section  1.  A  service  trap  shall  be  installed  on  the  premises 
of  each  consumer,  except  where  the  service  pipe  is  so  graded  to 
drain  towards  the  street  main  as  to  preclude  the  reasonable  pos- 
sibility of  water  from  the  street  main  entering  the  service  pipe. 

Section  2.  Wherever  the  service  pipe  is  so  connected  to  the 
street  main  as  to  permit  condensation  from  the  steam  main  to 
enter  the  service  pipe,  or  wherever  it  is  shown  that  water,  or 
steam  with  more  than  5  per  cent  moisture,  is  entering  the  house 
mains,  an  approved  type  of  separator  and  trap  shall  be  fur- 
nished at  the  expense  of  the  steam  corporation,  and  installed  on 
the  consumer's  premises  by  the  consumer,  providing  that  the 
steam  is  metered  by  a  oondansaticm  type  of  meter.    This  separa- 
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tor  and  trap  shall  be  located  between  the  service  reducing  valve 
and  the  consumer's  heating  system. 

Section  3.  "No  steam  corporation  shall  furnish^  set^  or  put 
in  nise  any  steam  flow  or  condensation  type  meter,  the  type  of 
which  shall  not  have  been  approved  by  the  Commission. 

Section  4.  All  meters  must  be  of  sufficient  capacity  to  in- 
sure proper  operation  and  accurate  registration. 

Section  5.  Condensation  meters  must  be  set  level  and  on  a 
rigid  foundation.  Where  possible,  they  shall  be  installed  in  a 
fashion,  such  that  they  may  be  easily  read  and  quickly  removed 
for  inspection,  tests,  etc.,  without  interruption  to  the  consumer's 
service  of  steam. 

Section  6.  Proper  provision  shall  be  made  to  insure  that 
condensation  type  meters  will  in  no  case  operate  under  pres- 
sure. 

Part  '*B" — Operating  Conditions. 

Section  1.  The  steam  corporation  shall  maintain  its  separa- 
tors, service  traps,  drain  traps,  and  meters  in  good  condition,  and 
shall  inspect  when  weekly. 

Section  2.  The  steam  corporation  shall  provide  some  means 
through  which  all  types  of  meters  and  clocks  in  service  may 
Jbe  readily  sealed.  The  meter  must  be  kept  sealed  or  locked,  and 
-a  complete  record  shall  be  kept  whenever  the  meter  seal  or  lock  is 
l)roken. 

,  Section  3.  The  quality  of  the  steam  furnished  to  the  con- 
sumer shall  not  fall  below  95  per  cent  except  under  temporarily 
:abnormal  conditions  that  cannot  be  foreseen  nor  guarded  against. 

Section  4.  All  meters  shall  be  adjusted  so  as  to  register  with 
4tn  error  of  not  more  than  2  per  cent,  and  this  adjustment  shall 
he  maintained  as  nearly  as  possible  in  meters  which  are  in  service. 

Section  5.  The  steam  corporation  shall  keep  a  record  of  the 
average  pressure  which  exists  each  month  at  the  various  pressure 
stations  throughout  the  system. 

Part  **C" — Definitions  and  Oeneral  Rides  for  Meter  Tests. 

Section  1.  All  tests  shall  be  made  pursuant  to  the  rules  and 
regulations  hereinafter  prescribed. 

Section  2.     A  ^^Commission  complaint  test"  is  a  test  made  by 
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«  steam  corporation  upon  the  premises  where  the  meter  is  in- 
stalled or  in  the  compan/s  shop,  as  a  result  of  a  complaint  of 
the  consumer  or  the  steam  corporation  to  the  Commission.  All 
•Commission  complaint  tests  are  to  be  made  in  the  presence  of  a 
Tepreeentative  of  the  Public  Service  Commission. 

Section  3.  A  "periodic  test"  is  a  test  of  a  meter  made  by  a 
•«team  corporation  in  the  r^ular  course  of  its  business,  upon  the 
premises  where  the  meter  is  installed  or  in  the  company's  shop, 
if  necessary,  but  not  at  the  time  of  the  installation,  and  which 
-test  is  not  made  as  a  result  of  complaint  from  the  consumer,  nor 
"by  direction  of  the  corporation,  or  of  an  officer  or  of  an  employee, 
-that  a  special  test  be  made. 

Section  4.  An  "office  test''  is  a  test  of  a  meter  made  by  a 
:steam  corporation,  by  direction  of  the  corporation  itself,  or  of  an 
officer  or  of  an  employee,  that  a  special  test  be  made. 

Section  5.  An  "installation  test"  is  a  test  of  a  meter  made  by 
.-a  steam  corporation  in  its  shop  or  on  the  premises  of  the  consumer 
inmiediately  prior  to  date  of  placing  the  meter  in  service. 

Section  6.  A  "service  test"  is  any  test  of  a  meter  made 
within  a  specified  period  after  the  introduction  of  the  type  of 
the  company's  system.  For  a  condensation  ^rpe  of  meter,  the 
T)eriod  shall  be  three  months,  and  for  a  steam  flow  meter,  the 
3)eriod  shall  be  one  year. 

Section  7.  A  "moisture  test"  shall  be  made  when  requested 
'by  the  Commission  or  a  consumer  to  determine  the  quality  of 
steam  supplied,  and  report  of  such  tests  shall  be  made  to  the 
Public  Service  Commission  on  forms  similar  to  that  attached 
hereto. 

Section  8.  If  any  meter,  subsequent  to  an  installation  test, 
registers  more  than  3  per  cent  fast  or  slow  when  subjected  to 
test,  it  shall  be  deemed  inaccurate. 

Section  9.  In  a  "Commission  complaint  test"  a  representa- 
-tive  of  the  Commission  shall  seal  the  meter  or  the  meter  and 
•clock  complained  of,  and  shall  notify  the  steam  corporation  with- 
in twenty-four  hours  that  such  meter  and  clock  have  been  sealed. 

Section  10.  If,  as  a  result  of  a  "Commission  complaint  test" 
a  meter  is  found  to  register  in  favor  of  the  steam  corporation,  no 
H!harge  shall  be  made  by  the  steam  corporation  for  such  test ;  if ^ 
however,  as  a  result  of  such  test,  the  meter  is  found  to  register 
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accurately  or  in  favor  of  the  consumer,  a  reasonable  charge  based 
on  the  actual  cost  of  the  test  shall  be  made  by  the  steam  corpora- 
tion. The  following  charges  for  the  various  types  and  sizes  of 
meters  tested  shall  be  made: 

CHARGE  FOR  TESTING. 


Tjrpe  of  Meter.               Size. 

On  Con- 
sumer's 
Premises. 

In  Com- 
pany's Shop. 

Condensation  1"  to  li"  inclusive  

$3.00 
3.00 

$  6.00 

«<            2r  '^   4  "        " 

12.00 

Steam  flow      1"  "   2 '^        «         

20.00 

t€                 (t                 Q"      U       A     »*                 U 

25.00 

«      «      e''                       

40.00 

Section  11.  The  various  gauges,  scales,  thermometers,  etc., 
MBfid  in  making  tests,  shall  be  calibrated  frequently. 

Section  12.  All  types  of  condensation  type  meters  in  service 
shall  be  tested  at  least  once  every  twelve  months. 

Section  13.  Steam  flow  type  meters  in  service  shall  be  tested 
at  least  once  every  five  years. 

Part  ''D"— Testing  Steam  Flow  Type  Meters. 

Section  1.  Steam  for  test  purposes  shall  be  normally  dry 
saturated  or  slightly  superheated,  and  in  no  case  shall  the  steam 
so  used  contain  more  than  1  per  cent  of  moisture. 

Section  2.  Two  test  runs  shall  be  made  at  each  of  six  loads 
which  are  xmif ormly  distributed  between  the  minimum  and  maxi- 
mum capacity  of  the  meter.  Should  any  two  tests  at  any  load 
fail  to  agree  within  3  per  cent,  additional  tests  shall  be  made  at 
such  load  until  two  results  have  been  obtained  which  do  not  vary 
one  from  the  other  more  than  3  per  cent.  The  average  of  the 
'six  tests  so  made  shall  be  deemed  the  condition  of  the  meter. 

Section  3.  In  a  "Commission  complaint  test''  the  clock  seal 
and  also  the  meter  seal,  if  necessary,  shall  be  opened  within  forty- 
eight  hours  after  sealing  and  in  the  presence  of  a  representative 
of  the  Public  Service  Commission,  and  a  test  made  to  determine 
if  the  recording  mechanism  is  operating  properly.  The  meter 
shall  then  be  removed  to  the  test  room  intact  and  sealed,  and  not 
opened  except  in  the  presence  of  a  representative  of  the  Commis- 
sion. 
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Section  4.  In  a  "Oommission  complaint  test^  notice  of  the 
date,  time,  and  place  of  inspection  of  meter  in  service  shall  b© 
given  to  the  Public  Service  Conmiission  at  least  forty-eight  hours 
prior  to  such  inspection,  and  notice  of  the  date,  time,  and  place 
of  test  of  such  meter  shall  also  be  given  to  the  Public  Service 
Commission  at  least  forty-eight  hours  prior  to  the  test. 

Section  5.  In  a  "Conmiission  complaint  test"  all  steam  and 
water  connections  to  the  necessary  equipment  and  apparatus 
shall  be  thoroughly  examined  for  leaks  prior  to  the  test.  If 
leaks  are  found  they  shall  be  corrected,  or  the  error  due  to  same 
be  determined  and  correction  applied  to  the  test  data;  where 
superheated  steam  is  used,  the  proper  correction  in  the  weight  of 
the  condensate  shall  be  made.  For  sizes  of  meters  above  2  inches 
in  diameter  of  connections,  a  carpenter  separating  calorimeter  or 
some  other  apparatus  may  be  used  to  obtain  the  percentage  of 
moisture  in  the  steam. 

Part  "W-r-Test  of  Condensation  Type  Meters. 

Section  1.  All  meters,  whenever  possible,  shall  be  tested  on 
the  consumer's  premises  and  under  normal  operating  conditions. 

Section  2.  All  meters  shall  be  tested,  when  possible,  by  pass- 
ing a  known  quantity  of  water  into  the  meter, — first  through  an 
orifice  of  proper  size,  to  cause  the  meter  to  operate  at  full  capaci- 
ty, as  rated  by  the  manufacturer;  and,  secondly,  through  an  ori- 
fice of  proper  size,  to  cause  the  meter  to  operate  at  one  half  of 
such  manufacturer's  rating. 

Section  3.  Two  tests  shall  be  made  at  each  of  the  above  ca- 
pacities or  ratings,  but  should  the  two  tests  fail  to  agree  within 
3  per  cent  additional  tests  shall  be  made,  until  two  results  are 
obtained,  which  do  not  vary  one  from  the  other,  more  than  3  per 

cent. 

Section  4.  The  final  average  accuracy  of  Commission  com- 
plaint, periodic,  office  of  installation  tests  obtained  by  multiply- 
ing the  result  of  the  test  at  one  half  of  the  manufacturer's  rated 
capacity  of  the  meter  by  2,  adding  the  result  of  the  test  at  full 
capacity  of  the  meter,  and  dividing  the  total  by  3,  shall  be  deemed 
the  condition  of  the  meter,  and  such  final  average  shall  be  report- 
ed to  the  Commission  on  the  form  prescribed  by  it. 

Section  5.     All  meters  shall  be  adjusted,  so  as  to  register  with 
an  error  of  not  more  than  2  per  cent. 
P.U.R.1918B.  24 
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PaH  ''F^'— Reports  of  AU  Tests. 

Section  1.  Every  steam  corporation  operating  within  the  first 
<iistrict  shall  file  with  the  Public  Service  Commission  for  the 
First  District  monthly  reports  on  the  form  prescribed,  stating  the 
results  of  all  tests  of  steam  flow  and  condensation  type  of  meters 
in  service  tested  for  accuracy  during  that  month;  and  every 
«team  corporation  operating  within  the  first  and  second  districts 
shall  report  to  the  Commission  for  the  First  District,  as  to  meters 
installed  upon  prranises,  within  the  first  district  only. 

Section  2.  Such  reports  shall  be  made  for  the  calendar  month, 
:and  shall  be  filed  not  later  than  the  15th  of  the  following  month. 

Section  3.  All  reports  of  Commission  complaint,  periodic, 
-office,  installation,  and  service  tests  shall  be  made  according  to 
the  forms  hereto  attached,  these  forms  being  printed  on  sheets 
-6  J  X  11  inches. 

Part  ''G"— Meter  Records. 

Section  1.  A  complete  record  shall  be  kept  of  all  Commission 
-complaint,  office,  and  periodic  tests  of  steam  flow  and  condensa- 
tion type  meters  installed  on  consumer's  premises.  Such  records 
«hall  include 

(a)  Owning  company's  number. 

(b)  Manufacturer's  name  and  number. 

(c)  Date  of  each  installation,  removal,  and  test. 

(d)  The  average  of  the  readings  at  various  loads  as  found  at 
«ach  and  every  test  made  as  prescribed  above. 

Commission   Complaint — ^Periodic — Office  Tests. 

'Steam  meter  tests  made  during  the  month  of 19 ... . 

By    Company 

Manufacturers'  names 

•■'■''■  I         1 1 1  III  I  II.,  ■     - 

Final  Average  Efficiency  No.  of  Meters.  Percentage. 

Steam  Flow  Condensation 

T>pe.  Type. 

Complaint  Tests:  Periodic  Tests: 
Nonrecording  Nonrecording 

Less  than  97%  Less  than  97% 

97%  to  103%  97%  to  103% 

More  than  103%  More  than  103% 

Total  Total 

Office  Tests:  Installation  Tests: 

Nonrecording  Nonrecording 

Less  than  97%  Less  than  97% 

97%  to  103%  97%  to  103% 
More  than  103% 
Total 
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N.  B. — ^A  Commission  complaint  test  is  a  test  of  a  steam  meter  by  a 
steam  corporation  upon  the  premises  where  the  meter  is  installed  in  the 
company's  shop,  as  a  result  of  a  complaint  of  the  consumer  or  steam  cor- 
poration to  the  Commission. 

A  periodic  test  is  a  test  of  a  steam  meter  made  by  a  steam  corporation  in 
the  regular  course  of  its  business  upon  the  premises  where  the  meter  is  in- 
stalled, or  in  the  company's  shop,  but  not  at  the  time  of  installation,  which 
test  is  not  made  as  a  result  of  a  complaint  from  the  consumer,  nor  by  direc- 
tion of  the  corporation,  of  an  officer  or  of  an  employee  that  a  special  test 
he  made. 

An  office  test  is  a  test  of  a  steam  meter  made  by  a  steam  corporation  upon 
the  premises  where  the  meter  is  installed,  or  in  the  company's  shop  by  direc- 
tion of  the  corporation  itself,  of  an  officer  or  of  an  employee  that  a  special 
test  be  made. 

An  installation  test  is  a  test  of  a  meter  made  by  a  steam  corporation  in  its 
«hop  or  on  the  premises  of  the  consumer  immediately  prior  to  date  of  placing 
-Uic  meter  in  service. 

The  above  report  is  a  correct  siunmary  of  all  steam  meter  tests  made  by 
this  company,  and  all  tests  were  conducted  according  to  the  rules  of  the 

Public  Service  Conmiiseion  as  prescribed  in  final  order  adopted  

in  Case  No 

Signed  by   

Official  Title  

Service  Tests. 

Steam  meter  tests  made  during  the  month  of 19 

By    Company 

3Ianuf acturer's  name  

N.  B. — ^A  service  test  is  any  test  of  a  steam  meter  made  on  a  consumer's 
premises  or  in  the  company's  shop,  within  a  specified  period  after  the  intro- 
'duction  of  the  type  on  the  company's  system. 

For  a  steam  fiow  type  the  period  shall  be  one  year. 

For  a  condensation  type,  the  period  shall  be  three  months. 

Steam  Flow  Type.  Condensation  Type. 

Efficiency 
'No,  of  Meters.        Percentage.       Per  Cent.      No.  of  Meters.        PCTcentage. 

0  or  Nonrecording:  100 — 101 

.0001  to  80  101—102 

80—90  102—103 

90—96  103—104 

96—96  104—105 

96—97  105—110 

97—98  110—120 

98—99  120— and  above 

99—100  Total 

The  above  report  is  a  correct  summary  of  all  service  tests  made  by  this 
•eompany,  and  all  tests  were  conducted  according  to  the  rules  of  the  Public 

Service  Commission  as  prescribed  in  final  order  adopted   

in  case  No 

The  above  tests  are  not  included  in  the  report  of  Commission  complaint, 
]>eriodic,  office,  and  installation  tests. 

Signed  by   

Official  Title  

Moisture  Tests. 

2^ame  of  consumer 

Address    ,. 

•Condensation: 

1  hour  house  valve  closed 

24  hours  house  valve  open 

26th  hour  house  valve  closed 

House  consumption  24  hours  

P.UJ<.1918B. 
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Pressure  (house  valve  open)    

Street  pressure 

House  pressure    

Pressure  (house  valve  closed)    

Street  pressure    

House  pressure    

Location  of  station  gauge 

Separators  used 

Typo  

Si>       

Average  Temperature: 

Steam  in  sq>arator 

Air  surrounding  separators   

Outside  temperature  

Total  amount  covered  radiation  square  feet 

( Service  trap  on  premises)    

(Type-size)      

Separator  on  premises   (type)    

Remarks    


Signed  by    

Official  Title  

Further  ordered  that  this  order  shall  take  effect  on  January  2^ 
1918,  and  shall  continue  in  force  until  changed  or  abrogated  by 
further  order  of  the  Commission. 

Further  ordered  that  the  Xew  York  Steam  Company,  and 
every  other  steam  corporation  served  with  a  certified  copy  of  this 
order,  shall  notify  the  Commission  within  ten  days  after  such 
service  whether  this  order  is  accepted  and  will  be  obeyed. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

A.  P.  WILLIAMS 

V. 

NEW  YOBK  CENTRAL  RAILEOAD  COMPANY. 

[Case  No.  5797.] 

DiacHmination^Servtoe'^JCailroadS'^StiHtcMng  oars  to  MLUracks. 

1.  A  railroad  company  cannot  justify  its  refusal  to  switch  c«rs 
arriving  over  other  railroads,  to  an  industry  located  on  a  private  side- 
track, by  a  provision  of  §  35  of  the  Public  Service  Commissions  Law, 
denying  to  the  Conunission  power  to  require  a  common  carrier  to  per- 
mit any  other  common  carrier  to  use  its  tracks  or  terminal  facilitiee, 
when  cars  arriving  over  railroads  are  switched  to  private  sidetracks  of 
competitors  of  the  industry;  since  the  withholding  of  the  switching 
service  to  the  industry  when  such  service  is  accorded  to  its  competitors 
constitutes  an  unjust  discrimination. 
P.U.R.1918B. 
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Service  —  Baltroads  —  Switching  —  Sidetrack. 

2.  That  an  industry  may  have  no  right  to  occupy  a  street  with  its 
sidetrack  furnishes  no  ground  for  the  refusal  of  a  railroad  to  switch 
oars  antrhig  over  other  railroads,  where  the  municipal  authorities  hare 
never  objected  to  the  use  of  the  street. 

Service  —  Jurisdiction  of  Commission  —  Switching  ears  —  ^riv€Ue 
sidetracks. 

3.  The  New  York  Commission,  Second  District,  has  power  to  require 
a  railroad  company  to  switch  cars  arriving  o^rtar  other  railroads  to  an 
industry  located  on  a  private  sidetrack  so  far  as  intrastate  shipments 
are  concerned,  although  it  cannot  require  the  railroad  company  to 
switch  cars  that  come  from  outside  the  state. 

(Cabb  and  Emmbtt,  Ck>mmissioners,  dissent.) 

[July  26,  1917.] 

CoMPi*Aiirr  against  the  refusal  of  the  ITew  York  Central  Rail- 
road Company  to  switch  cars  arriving  over  the  lines  of  the  Erie 
and  Delaware,  Lackawanna,  &  Western  Railroads  in  the  city  of 
Coming  to  a  sidetrack  adjoining  complainant's  industry  on  Tioga 
avenue ;  order  requiring  defendant  to  deliver  carload  freight  con- 
signed to  the  complainant  and  not  moving  interstate. 

Appearances:  Francis  C.  Williams,  Corning,  New  York,  and 
Howard  Cobb,  Ithaca,  New  York,  for  complainant;  A.  F.  Wil- 
liams, Coming,  New  York,  in  person ;  Parker  McCollester,  Grand 
Central  Terminal,  New  York  city,  for  respondent. 

[1}  Irvine,  Commissioner:  The  complaint  asks  in  effect  that 
the  New  York  Central  Railroad  Company  be  required  to  switch 
cars  between  its  interchange  tracks  with  the  lines  of  the  Erie  and 
the  Delaware,  Lackawanna,  &  Western  railroads  in  the  city  of 
Coming,  and  what  complainant  asserts  is  a  private  sidetrack  in 
front  of  his  property  on  Tioga  avenue  in  said  city.  The  respond- 
ent has  in  effect  a  tariff  covering  switching  at  Coming,  P.  S.  C. 
2  N.  Y.  No.  1991,  but  this  tariff  expressly  provides  that  the 
rates  fixed  thereby  do  not  cover  "the  switching  of  any  traflBc  be- 
tween connecting  lines  and  public  team  tracks."  The  respond- 
ent resists  the  complaint  on  the  ground  chiefly  that  the  track  is  a 
public  team  track.  The  track  in  question  is  within  the  limits 
of  Tioga  avenue,  which  is  a  public  street.  The  railroad  has 
other  tracks  in  said  street  parallel  with  that  in  question. 

In  1888  property  south  of  Tioga  avenue  and  abutting  thereon 
was  owned  by  Walker  and  Lathrop.  In  that  year  Walker  and 
Lathrop  filed  a  petition  with  the  board  of  trustees  of  the  then 
P.U.R.1918B. 
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Village  of  Corning,  asking  pennission  to  put  a  sidetrack  in  front 
of  their  lots  on  Tioga  avenue.  This  petiticm  waa  granted,  and 
constitutes  the  sole  authority  for  maintaining  the  trade  in  the 
street,  although  in  1913  the  respondent  petitioned  to  extend  the 
track  a  considerable  distance  to  the  east,  and  this  has  been  done^ 
The  track  was  in  fact  built  by  the  Fall  Brook  Railroad  Companyy 
the  predecessor  in  interest  of  the  respondent,  and  has  been  con- 
stantly  maintained  by  the  Fall  Brook  Company  and  the  respond- 
ent. The  complainant  is  the  successor  in  interest  of  Walker  and 
Lathrop  as  to  a  portion  of  the  land  formerly  owned  by  thenu 
Others  have  acquired  other  parts  of  the  land. 

From  the  time  of  the  construction  of  the  track  until  1911  cars 
were  switched  and  spotted  on  this  track  for  the  benefit  of  Walker 
and  Lathrop  and  their  successors  in  estate,  not  only  cars  arriving 
on  the  lines  of  the  Fall  Brook  Company  and  the  New  York  Cen- 
tral, but  also  cars  arriving  on  the  lines  of  the  Erie  and  Lacka- 
wanna. Since  1911  cars  arriving  on  the  line  of  the  New  Yotk 
Central  have  been  so  switched  and  spotted,  but  such  service  has 
been  denied  as  to  cars  arriving  on  the  other  railroad.  The  re- 
spondent has  placed  or  permitted  to  be  placed  in  front  of  the  com- 
plainant's property  a  pipe  and  attachment  whereby  gasolene  is  re- 
moved from  tank  cars  spotted  at  that  point  into  tanks  on  com- 
plainant's premises.  These  are  the  particular  circumstances 
tending  to  characterize  the  track  as  a  private  sidetrack.  On  the 
other  hand,  the  track  has  been,  during  its  entire  history,  used  as 
a  public  team  track,  although  it  is  claimed  that  such  use  has 
always  been  subservient  to  its  use  by  the  adjoining  proprietors* 
The  fact  of  such  public  use  is  not  conclusive,  because  private 
sidetracks  are  frequently  used  for  general  railroad  purposes  not 
inconsistent  with  their  private  use.  The  conclusion  reached  does 
not  make  it  essential  to  determine  definitely  the  character  of  the 
track  as  a  public  track  or  a  private  track: 

North  of  Tiogsi  avenue  a  competitor  of  the  complainant  has  a 
sidetrack  on  its  own  property.  Cars  from  the  Erie  and  Lacka- 
wanna are  switched  to  this  track,  and  they  are  likewise  switched 
to  private  sidetracks  of  other  competitors  of  the  complainant. 
The  respondent  justifies  its  refusal  to  switch  cars  arriving  on 
other  raiboads  by  a  provision  of  §  35  of  the  Public  Service  Com- 
missions Law,  denying  to  the  Commission  power  to  require  a 
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common  carrier  to  permit  or  allow  any  other  common  carrier  to- 
use  its  tracks  or  terminal  facilities.  In  People  ex  rel.  New  York 
C.  E.  Co.  V.  Public  Service  Commission,  177  App.  Div.  208, 
P.U.E.1917D  230,  163  N.  Y.  Supp.  777,  it  was  held  that  "the^ 
word  'terminals'  is  applicable  to  not  only  the  portion  of  the  main 
track,  sidings,  and  team  tracks  used  in  loading  and  unloading^ 
freight,  but  also  to  industrial  switches  at  which  freight  ship- 
ments terminate."  In  view  of  this  decision  it  is  open  to  some 
doubt  whether  the  discrimination  in  the  respondent's  switching- 
tariff  between  public  team  tracks  and  private  sidetracks  can  he 
justified.  At  any  rate  where  a  track  originated  through  a  mu- 
nicipal grant  to  a  private  industry,  and  where  it  has  been  largely 
treated  as  a  private  sidetrack,  and  where  it  is  so  treated  now  ex- 
cept as  to  cars  arriving  on  other  lines,  there  is  unjust  discrimina- 
tion in  withholding  service  to  an  industry  thereon  when  such 
service  is  accorded  its  competitors  in  business.  A  case  some- 
what in  point  is  the  Pennsylvania  Co.  v.  United  States,  236  U, 
S.  351,  59  L.  ed.  616,  P.U.R.1915B,  261,  35  Sup.  Ct.  Eep.  370. 
The  Pennsylvania  Company  in  that  case  relied  upon  a  provision 
of  the  Interstate  Commerce  Law  almost  identical  with  the  provi- 
sion of  §  35.  At  Newcastle,  Pennsylvania,  the  Pennsylvania 
Company  permitted  the  use  of  its  terminals  by  the  Baltimore  & 
Ohio,  but  denied  their  use  to  the  Buffalo,  Eochester,  &  Pitts- 
burgh. The  Interstate  Commerce  Commission  held  that  this  was 
an  unjust  discrimination,  and  made  an  order  for  the  purpose  of 
preventing  it.     This  order  was  sustained  by  the  supreme  court. 

[2]  It  is  contended  that  the  complainant  obtained  no  right  to 
occupy  the  street  by  virtue  of  the  action  of  the  village  board. 
This  may  be  true,  but  neither  the  village  nor  its  successor,  the 
city,  has  objected,  and,  if  the  complainant  has  no  right,  the  re- 
spondent has  none. 

[3]  It  is  also  contended  that  practically  all  the  complainant's 
carload  shipments  come  from  outside  the  state,  and  that  this  Com- 
mission is  therefore  without  jurisdiction.  The  complainant  an- 
swers this  by  saying  that  the  denial  of  switching  privileges  has 
compelled  him  to  abandon  a  large  part  of  his  business,  and  that, 
if  the  switching  rights  should  be  restored,  he  would  receive  more 
intrastate  shipments.  If  there  is  now,  or  if  there  be  any,  pros- 
pect of  intrastate  shipments,  the  Commission's  order  would  be 
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applicable  to  those.  Of  course  it  can  make  no  order  with  refer- 
ence  to  interstate  shipments,  the  switching  being  a  part  of  the 
transportation,  and  the  interstate  character  of  the  shipments  be- 
ing preseiTed  until  final  delivery. 

At  the  time  of  the  hearing  of  this  case  the  appellate  division 
held  in  People  ex  rel.  Erie  E.  Co.  v.  Public  Service  Commission, 
176  App.  Div.  28,  162  N.  Y.  Supp.  520,  that  under  §  27  of  the 
Public  Service  Commissions  Law  as  it  then  stood  the  Commission 
had  no  authority  over  sidetracks  not  constructed  on  the  property 
of  the  railroad  company.  This  was  later  affirmed  by  the  court 
of  appeals  in  220  N.  Y.  674, 116  K  E.  1066. 

However,  by  an  act  of  the  legislature  of  1917  now  in  effect, 
such  authority  to  require  a  railroad  corporation  to  operate  upon 
the  property  of  another  a  switch  or  sidetrack,  and  to  construct 
and  maintain  a  proper  connection  thereto,  is  expressly  granted. 

The  order  should  be:  (1)  That  the  respondent  receive  upon 
its  interchange  tracks  with  the  Erie  Railroad  Company  and  the 
Delaware,  Lackawanna,  &  Western  Railroad  Coifapany  in  the  city 
of  Corning  carload  freight  consigned  to  the  complainant  and  not 
moving  interstate,  and  deliver  the  same  upon  the  sidetrack  ad- 
joining complainant's  premises  on  Tioga  avenue;  (2)  that  the 
respondent  may  file  and  publish  on  three  days'  notice  any  neces- 
sary amendment  or  supplement  to  its  tariffs  in  order  to  carry  into 
effect  this  order;  (3)  that  the  order  shall  remain  in  effect  only  so 
long  as  the  respondent  continues  to  perform  similar  service  for 
competitors  in  business  of  the  complainant. 

Chairman  VanSantvoord  and  Commissioner  Barhite  concur. 

Carr,  Commissioner,  dissenting:  In  my  opinion  this  Commis- 
sion has  no  power  to  grant  the  relief  asked  by  the  complainant. 
His  premises  abut  on  Tioga  avenue,  a  public  street  in  the  city' of 
Corning,  and  the  siding  or  switch  track  in  question  is  located  in 
that  street.  The  purpose  of  this  track  is  to  afford  facilities  to 
the  general  public  for  handling  freight  from  cars  of  the  respond- 
ent at  this  point.  It  is  what  is  known  as  a  "public-team  track." 
The  complainant  has  no  permanent  right  to  the  use  of  the  track, 
or  to  require  cars  to  be  placed  upon  this  siding  to  the  detriment 
or  prejudice  of  others  in  Coming  who  receive  their  freight  in 

this  way.  He  has  some  advantage  because  of  the  fact  that  his 
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premises  are  adjae^it  to  the  track,  but  this  does  not,  in  and  of 
itself,  give  him  the  ri^t  to  use  the  track  as  a  private  siding  re- 
^rdless  of  the  rights  or  wishes  of  other  citizens  in  Corning  and 
in  violation  of  the  published  tariffs  of  the  railroad  company.  He 
has  no  permanent  rights  in  Tioga  avenue  over  anyone  else,  so  far 
as  the  receipt  and  ddivery  of  freight  is  concerned,  merely  be- 
cause of  his  advantageous  location.  The  track  in  Tioga  avenue 
is  a  part  of  the  terminal  facilities  of  the  New  York  Central  Bail- 
road  Company,  and,  under  the  decisions  of  the  courts,  it  is  not 
obliged  to  throw  open  this  terminal  upon  receipt  of  merely  a 
switching  charge,  thereby  giving  the  competing  carriers  the  bene- 
fit of  the  road  haul.  I  think  the  facts  conclusively  show  that  the 
track  which  is  the  subject  of  this  dispute  is  in  a  public  highway, 
and  this,  in  my  opinion,  absolutely  disposes  of  the  complainant's 
case. 

Commissioner  Emmet  concurs. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

SCHUYLKILL  VALLEY  MILK  PBODUCERS  ASSOCIATION: 

V. 

PHILADELPHIA  &  BEADING  BAILWAY  COMPANY. 

[Complaint  Docket  No.  1564.] 

Service  —  Itailroads  —  Early  miPc  train. 

The  Pennsjhrania  Commission  will  not  interfere  with  the  schedule* 
of  an  early  milk  train  merely  because  it  inconveniences  producers  by 
compelling  some  of  them  to  rise  at  a  very  early  hour,  where  the  con- 
venience of  the  greater  number  of  the  public  will  be  served  by  its  con- 
tinuance. 

[September  11,  1917.] 

Complaint  against  a  change  in  train  schedule;  dismissed. 

Rilling,  Commissioner:    On  May  27,  1917,  the  respondent, 

the   Philadelphia   &   Reading  Railway   Company,    revised   its 

train  schedule  whereby  a  train  leaving  Reading  at  7:03  a.  m. 

going  north  was  changed  to  leave  at  5:30  a.  m.     This  train 

stopped  at  the  several  stations  between  Reading  and  Hamburg 
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to  take  on  milk,  which  was  carried  to  Pottsville  and  other  towns 
in  Schuylkill  county.  The  change  was  made  as  testified  to  by 
the  assistant  general  manager  of  the  respondent  company,  in 
order  that  newspapers,  express  matter,  milk,  produce,  etc.,  might 
be  delivered  at  an  earlier  hour  throughout  the  coal  region,  as  well 
as  to  afford  better  accommodations  to  the  working  people  using 
said  train. 

The  complainant,  an  association  consisting  of  one  hundred  and 
seventy  members,  objects  to  the  change  for  the  reason  that  they 
are  now  required  to  have  the  milk  produced  by  them  delivered 
at  the  several  stations  along  respondent's  road  between  Reading 
and  Hamburg  at  such  an  early  hour  as  to  cause  them  great  in- 
convenience, by  compelling  some  of  them  to  rise  as  early  as  3 :00 

It  appears  from  the  evidence  that  the  respondent  company  op- 
erates trains  on  its  other  divisions,  carrying  milk  into  Phila- 
delphia, and  they  leave  from  their  several  starting  points  at 
about  the  same  hour  as  the  train  complained  of  leaves  Heading. 

While  the  Commission  appreciates  the  extra  efforts  required 
on  the  part  of  complainant,  the  convenience  to  the  greater  num- 
ber of  the  public  leads  it  to  the  -conclusion  that  it  would  not  be 
justified  in  making  an  order  whereby  the  starting  time  of  the  train 
eomplained  of  should  be  postponed.  The  complaint,  therefore, 
will  be  dismissed. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  CHARGES  FOB  INSULATED  OB  BEFBIGEBATOR  CABS. 

Orders  —  Interstate  Commerce  Commission  —  Effect  on  intrastate 
rates, 

l.*A  carrier  is  not  warranted  in  filing  a  rate  for  refrigerator  or 
other  insulated  cars,  applicable  to  Wisconsin  intrastate  traflSc,  without 
approval  of  the  Wisconsin  Commission,  by  virtue  o(  a  holding  of  the 
Interstate  Conunerce  Commission  that  a  charge  for  suc/i  cars  applicable 
to  interstate  transportation  from  Minnesota  points  constituted  an  undue 
prejudice  against  interstate  shipments  from  Minnesota  points  in  favor 
of  Minnesota  intrastate  traffic,  and  in  favor  of  shipments  from  Wiscon- 
sin points  where  such  charge  was  not  made. 

nates  —  Railroad  —  Freight  —  Refrigerator  cars. 

2.  A  charge  of  $5  per  car  per  trip  for  the  use  of  refrigerator  or 
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other  iB8uUted  can  used  in  the  shipment  of  potatoes  and  other  vege- 
t»bles  taking  same  rates  was  held  not  unreasonable  as  applied  to  Wis- 
consin intrastate  traffic,  provided  that  the  charge  would  accrue  to  the 
cvrneT  of  such  cars. 

[October  26,  1917.] 

Investigation  on  Commission's  own  motion  of  proposed 
charges  for  refrigerator  or  insulated  cars  furnished  for  shipment 
of  potatoes  during  period  from  October  15  to  the  following,  April 
15,  both  dates  inclusive,  on  intrastate  movements;  order  declar- 
ing charge  of  $5  per  oar  per  trip  reasonable  provided  that  the 
charge  accrued  to  the  owner  of  such  cars. 

By  the  Commission:  [1]  Supplement  ITo.  3  to  Western 
Trunk  Lines'  circular  No.  12-E,  published  as  effective  September 
10, 1917,  names  a  rental  charge  of  $5  per  car  per  trip  for  the  use 
of  refrigerator  or  other  insulated  cars  for  loading  with  potatoes 
or  other  vegetables,  taking  class  C  rates  in  the  western  classifica- 
tion during  the  period  from  October  15  to  the  following  April 
15,  both  dates  inclusive,  applicable  on  Wisconsin  state  and  in- 
terstate traffic,  also  on  other  state  and  interstate  traffic  as  specified 
in  the  tariff.  This  charge  was  published  without  the  approval  of 
its  application  in  this  state  by  the  Commission,  as  required  by 
§  1797-4A.  The  Commission,  therefore,  on  its  own  motion,  is- 
sued a  notice  of  investigation. 

At  the  hearing  in  the  case,  which  was  held  September  6,  1917, 
the  railroads  were  represented  by  officials  of  the  Chicago  &  North- 
western, Chicago,  Milwaukee,  &  St  Paul,  Chicago,  St.  Paul, 
Minneapolis,  &  Omaha,  and  Minneapolis,  St.  Paul,  &  Sault  Ste. 
Marie  Railways.  The  principal  users  of  refrigerator  cars  during 
the  winter  months,  the  potato  shippers,  were  represented  by  O. 
W.  Tong,  traffic  manager  for  the  Northern  Potato  Traffic  As- 
sociation. 

Prior  to  August  1,  1917,  the  $5  charge  referred  to  above  ap- 
plied during  the  entire  year  in  connection  with  shipments  orig- 
inating in  the  territory  described  below,  but  did  not  apply  on 
Minnesota  or  Wisconsin  state  traffic. 

Stations  on  the  Great  Northern  Railway  in  Iowa,  Minnesota, 
North  Dakota,  South  Dakota,  and  Wisconsin. 

Stations  on  the  Minnesota  &  International  Railway,  all  sta^ 
tions. 
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Stations  on  the  Minneapolis,  St.  Paul,  ft  SauH  Ste.  Marie 
Railway,  west  of  Minneapolis  and  Duluth,  Minnesota. 

Stations  on  the  Northern  Pacific  Railway,  in  Minnesota,  North 
Dakota,  and  Wisconsin. 

Following  an  order  of  the  Interstate  Commerce  Commission^ 
Northern  Potato  Traffic  Asso.  v.  Chicago  &  A.  R.  Co.  decided 
April  27,  1917,  No.  8641,  wherein  the  Commission  found  that: 
the  charge  referred  to  gave  undue  preference  to  intrastate  traffic- 
in  Minnesota,  and  undue  prejudice  against  interstate  traffic,  and 
ordered  defendants  to  remove  the  same  on  or  before  August  1^ 
1917,  the  charge  was  canceled  on  that  date,  leaving  no  charge  of 
this  kind  on  any  traffic,  either  state  or  interstate.  However,  the 
charge  was  republished,  to  become  effective  September  10,  1917, 
as  stated  above,  and  changed  so  as  to  apply  generally  on  state  and 
interstate  traffic  on  railroads  within  an  extensive  territory,  in- 
cluding Illinois,  Iowa,  Minnesota,  the  upper  peninsula  of  Michi- 
gan, Wisconsin,  and  other  districts  defined  in  the  tariff,  during 
the  period  October  15  to  the  following  April  15,  both  dates  in- 
clusive, in  connection  with  shipments  of  potatoes  and  other  vege- 
tables classified  as  taking  class  C  rates  in  the  western  classifica- 
tion, in  straight  or  mixed  carloads. 

On  receipt  of  the  supplement  No.  3  "effective  September  10^ 
1917,"  representatives  of  the  Northern  Potato  Traffic  Association 
asked  the  suspension  of  the  subsection  thereof,  which  application 
was  heard  September  4, 1917,  and  refused  by  the  Interstate  Com- 
merce Commission. 

In  the  decision  referred  to  the  Interstate  Commerce  Commis- 
sion found  as  follows :  "  .  .  .  and  the  Commission  having 
found  that  the  imposition  of  a  rental  charge  of  $5  on  refrigerator 
or  other  insulated  cars  used  in  the  interstate  transportation  of 
potatoes  from  Minnesota  points,  whereas  no  similar  charge  is 
made  on  intrastate  shipments  of  potatoes  in  Minnesota,  consti- 
tutes undue  preference  to  intrastate  shipments  and  undue  preju- 
dice against  interstate  shipments;  that  it  is  unduly  prejudicial 
against  shipments  originating  on  the  Minneapolis,  St.  Paul,  & 
Sault  Ste.  Marie  Railway  in  Minnesota  in  favor  of  shipments 
originating  on  the  same  line  in  Wisconsin ;  and  that  defendants 
that  are  participants  in  the  imposition  of  said  charge  from  Min- 
nesota, while  contemporaneously  participating  in  joint  rates  OA 
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potatoes  from  Wisconsin  in  connection  with  which  no  rental 
charge  is  applicable,  subject  the  potato  traffic  of  Minnesota  to 
undue  prejudice.'^ 

It  is  in  pursuance  of  the  order  in  this  case  that  carriers  as- 
sume to  impose  the  $5  charge  on  Wisconsin  intrastate  traffic, 
claiming  that  the  rate  is  lawfully  established  for  Wisconsin  under 
the  otder  of  the  Interstate  Commerce  Commission  in  the  above 
case.  While  this  may  be  so  as  to  the  state  of  Minnesota,  and 
while  the  same  order  and  finding  might  be  made  were  intrastate 
traffic  in  Wisconsin  directly  involved  in  a  case  before  the  Inter- 
state Commerce  Commission,  we  are  not  satisfied  that  the  order 
of  the  Interstate  Commerce  Commission  justifies  the  publication 
of  the  intrastate  rate  in  Wisconsin. 

[2]  As  originally  published,  and  as  in  force  during  a  short 
period,  tariffs  naming  the  charge  of  $5  per  car  per  trip  for  the  use 
of  refrigerator  or  insulated  cars  provided  that  this  charge  would 
accrue  to  the  owner  of  such  cars,  but,  effective  July  1,  1916,  this 
provision  was  eliminated  from  tariffs.  It  is  the  carrier's  inten- 
tion to  maintain  the  charge  as  at  present  in  force ;  that  is,  without 
this  provision,  and,  if  permitted  by  the  Commission,  to  make  it 
applicable  in  the  same  manner  on  intrastate  traffic  in  4hi8  state. 

The  principal  commodity  that  would  be  affected  by  the  pro- 
posed charge  is  potatoes,  and  the  record  herein  concerns  ship- 
ments of  that  commodity  almost  exclusively.  The  movement  of 
other  vegetables  classified  as  taking  class  C  rates  in  the  western 
classification  during  the  period  October  15  to  the  following  April 
15  is  comparatively  light.  On  behalf  of  the  carriers,  it  is  main- 
tained that  potatoes  formerly  moved  in  box  cars  that  were  lined 
and  fitted  for  the  purpose  by,  and  at  the  expense  of,  the  shipper ; 
that  the  use  of  refrigerator  cars  in  connection  with  this  movement 
was  not  contemplated  by  the  railroads  when  rates  on  potatoes  were 
established,  and  that  the  charge  under  investigation  is  intended  to 
cover  the  additional  expense  connected  with  the  use  of  these  cars 
by  reason  of  their  greater  value,  cost  of  movement,  upkeep,  etc., 
as  compared  with  box  cars.  Furthermore,  it  is  claimed  that  this 
ohai^  is  an  additional  inducement  to  foreign  and  private  owners 
of  refrigerator  cars  to  supply  them  for  the  use  of  shippers  at 
points  of  origin,  which  works  to  the  advantage  of  shippers  when 
the  originating  carriers'  supply  is  insufficient ;  and  that,  by  rea- 
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8on  of  the  greater  expense  to  the  shipper  in  placing  box  cars  as 
compared  with  refrigerator  cars  in  condition  for  the  shipment  of 
potatoes,  it  is  an  advantage  to  him  to  use  refrigerator  cars  at  a 
charge  of  $5  per  car  trip^  rather  than  use  box  cars  withoat  such 
charge. 

The  present  average  value,  wei^t,  etc.,  of  refrigerator  and 
standard  (40  foot  80,000  capacity)  box  cars  was  testified  to  be 
approximately  as  follows : 

Present  Coet. 

Refrigerator  cars,  each   $2,800.00 

Standard  box  cars,  each  2,200.00 

Cost  1915. 

Refrigerator  cars,  each   $1,237.00 

Stan&rd  box  cars,  each  800.00 

Weight  (Tare). 

Refrigerator  cars,  each 50,000  pounds 

Standard  box  car^  each   38,000      " 

Loading  Space. 

Refrigerator  cars,  each    1,400  to  1,700  cu.  ft. 

Standard  box  cars,  each  2,700    "     " 

Maintenance  or  Upkeep. 

Refrigerator  cars,  each   $90.00  per  annum 

Standard  box  cars,  each 76.00     " 

Life. 

Refrigerator   cars,  each    19  years  8  months 

Stan£ird  box  cars,  each  21  years  1  month 

It  was  testified  for  the  Chicago,  Milwaukee,  &  SU  Paul  Rail- 
way that  that  line  owns  about  1,600  refrigerator  cars ;  that  during 
the  past  such  cars  cost  from  about  $1,000  to  $1,700  each ;  that 
three  years  ago  the  value  was  approximately  $1,237  each,  and 
that  box  cars  had  been  bought  for  $450  each. 

The  number  of  refrigerator  cars  owned  by  carriers  operating 
at  points  where  the  potato  traffic  originates  seems  to  be  wholly  in- 
adequate to  meet  the  demand  of  that  traffic. 

The  Chicago  &  Northwestern  Railway  own  about  2,300  re- 
frigerator cars.  It  was  testified  that  for  the  year  ending  Jurve 
30,  1916,  that  line  handled  19,658  cars  of  potatoes,  and  that, 
therefore,  it  was  necessary  to  obtain  refrigerator  cars  from  con- 
necting carriers  or  private  car  lines  in  order  to  handle  the  traffic 

Briefly  stated,  testimony  and  exhibits  offered  in  behalf  of  the 
shippers  purport  to  show  that  refrigerator  cars  were  always  con- 
sidered to  be  the  proper  equipment  for  the  shipment  of  potatoes; 
that  this  was  probably  taken  into  account  when  the  rates  appli- 
cable to  potatoes  were  fixed ;  that  such  rates,  in  and  of  themselv««^ 
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are  sufficiently  remunerative  to  the  carriers  and  burdensome  to 
the  shippers  without  the  addition  of  the  charge  proposed;  and 
that,  according  to  calculations  made  by  the  attorney  for  the  po- 
tato shippers,  the  mileage  basis  of  settlement  now  in  force  for 
the  use  of  refrigerator  cars  of  private  ownership  probably  results 
in  sufficient  return  to  the  owners.  It  was  stated  that  the  shipper, 
of  course,  could  not  show  what  the  net  return  on  refrigerator 
cars  is ;  that  it  should  be  up  to  the  carriers  to  show  this;  and  that, 
unless  there  is  some  showing  from  private  car  lines  that  they  are 
actually  entitled  to  more  revenue,  such  owners  should  not  be 
given  the  benefit  of  the  proposed  car  rental. 

The  foregoing  does  not  cover  all  the  grounds  covered  by  the 
testimony  for  either  the  carriers  or  the  shippers.  In  addition 
to  the  testimony  a  number  of  cases  were  cited  on  behalf  of  both 
the  carriers  and  the  shippers,  wherein  the  matter  of  rental  charges 
on  refrigerator  cars  was  directly  or  indirectly  before  other  com- 
missions, and,  in  some  instances,  before  the  courts.  All  of  this 
has  been  duly  considered  and  investigated  by  the  Commission,  but 
a  full  review  of  it  here  is  unnecessary. 

The  Interstate  Commerce  Commission  held  that  the  charge  was 
reasonable  in  the  following  cases :  Rental  Charges  for  Insulated 
Cars,  31  Inters.  Com.  Eep.  255;  Hale  Halsell  Grocery  Co.  v. 
Missouri,  K.  &  T.  E.  Co.  42  Inters.  Com.  Rep.  491;  Northern 
Potato  Traffic  Asso.  v.  Chicago  &  A.  R.  Co.  44  Inters.  Com.  Rep. 
426. 

Ther«  is  some  conflict  in  the  testimony  as  to  whether  refriger- 
ator cars  were  always  considered  to  be,  and  were  furnished  as,  the 
proper  equipment  for  the  shipment  of  potatoes  during  cold 
weather ;  and  as  to  whether  such  cars  are  lined  by  and  at  the  ex- 
pense of  shippers.  Whatever  may  be  the  fact  as  to  the  use  of 
these  cars  in  the  past,  it  is  certain  that  they  are  now  in  use  gen- 
erally in  connection  with  this  traffic,  and  whatever  may  be  the 
fact  as  to  the  lining  of  them  it  is  practically  certain  that  it  is 
Bot  necessary  to  line  them  to  the  extent  that  box  oars  must  be 
lined.  It  is  probable  that  the  expense  of  lining  a  refrigerator 
car  is  considerably  less  than  the  expense  of  lining  a  box  car. 
There  is,  however,  in  so  far  as  the  railroads  are  concerned,  an 
oifset  to  this  which  tends  to  equalize  their  expense  as  between 
furnishing  a  refrigerator  or  a  box  car.     This  is  a  provision  that 
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authorizes  linings  to  be  carried  free  with  the  shipment,  and  re- 
turned free  to  point  of  shipment;  therefore,  the  greater  the 
amount  of  material  used  in  lining  a  car  the  greater  the  weight 
the  railroads  must  haul  without  charge.  For  instance,  if  the 
lining  in  box  cars  weighs  2,500  pounds,  and  in  refrigerator  cars 
1,000  pounds,  the  railroads  would  be  required  to  carry  free  1,500 
pounds  with  shipments  in  the  former,  and  return  that  amount 
free  to  point  of  shipment,  in  excess  of  what  they  would  be  re- 
quired to  carry  free  with  shipments  in  the  latter.  Taking  this 
<»ondition  into  consideration,  it  is  probably  fair  to  assume  that 
the  nonpay  weight  with  shipments  of  potatoes  in  refrigerator 
<;ars,  that  is,  the  weights  of  cars  and  linings,  averages  around 
10,000  pounds  more  than  the  nonpay  weight  with  shipments  of 
potatoes  in  box  cars. 

Connecting  carriers'  freight  cars  in  general,  including  re- 
frigerator cars,  are  paid  for  on  a  per  diem  basis,  which,  for  the 
period  October  1  to  December  31, 1917,  has  been  fixed  at  60  cents 
per  car  per  day.  The  basis  prior  to  October  1,  1917,  was  75 
cents  per  car  per  day,  but  this  basis  was  in  force  only  during  the 
period  December  15,  1916,  to  September  30,  1917.  Prior  to 
that  it  was  45  cents  per  car  per  day  during  a  period  of  two  or 
three  years.  Refrigerator  cars  of  private  owners  are  paid  for  on 
the  basis  of  1  cent  per  mile  for  both  the  loaded  and  empty  move- 
ment, except  that  the  aggregate  mileage  of  each  owner's  cars  is 
equalized  as  between  empty  and  loaded  movement,  and  the  ex- 
cess empty  mileage,  if  any,  is  charged  up  to  the  owner  at  10 
cents  per  car  per  mile,  mininium  charge  $5.  These  charges  are 
published  in  tariff  form,  and  apply  generally  on  lines  operating  in 
this  state,  also  on  their  western  connections. 

By  using  $1,200  as  the  value  of  a  refrigerator  car,  and  an  es- 
timate of  2,700  miles  per  car  per  month  as  the  average  distance  of 
loaded  and  empty  movement  of  such  cars  used  for  the  shipment  of 
potatoes,  the  attorney  for  the  potato  shippers  was  able  to  show  a 
high  rate  of  gross  return  on  the  cars  of  private  ownership.  If, 
however,  the  tabulated  figures  of  value,  maintenance,  and  life 
given  above  are  used,  the  net  return  per  car,  on  the  basis  of  2,700 
miles  per  month  at  1  cent  per  mile,  is  less  than  5  per  cent  per 
annum,  and  2,700  miles  per  car  per  month  for  the  entire  year  ap- 
pears to  be  a  vei^  liberal  estimate.     For  the  month  of  May,  1917, 
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Fairfax  Harrison,  chairman  of  the  railroads'  war  board,  reported 
an  average  freight  ear  movement  of  29.6  miles  per  car  per  day  as 
against  28.3  miles  per  car  per  day  in  May  last  year  (the  Traffic 
World,  August  11,  1917),  and  an  examination  of  statistical  re- 
ports of  the  principal  railroads  operating  in  this  state  indicates 
that  the  average  year-around*  movement  of  such  cars  in  the  past 
has  been  less  than  25  miles  per  car  per  day.  Such  reports,  of 
course,  do  not  show  what  the  average  movement  of  refrigerator, 
cars  used  in  the  potato  traffic  may  be,  but  investigations  of  in- 
formal complaints  involving  such  use,  filed  with  the  Commission, 
show  that,  in  so  far  as  short-haul  traffic  is  concerned, — that  is, 
for  distances  of  less  than  300  or  400  miles, — there  are  instances 
where  the  movement  does  not  average  20  miles  per  day.  These 
investigations  also  show  that  it  is  the  policy  of  the  owners  of  such 
cars  to  restrict  their  use  to  long-haul  mov^nents  on  account  of  the 
unsatisfactory  return  from  short-haul  movement  on  the  mileage 
basis  alone.  Taking  all  things  into  consideration,  it  is  our  opin- 
ion that,  whatever  the  facts  may  be  as  to  interstate  traffic^  where 
the  hauls  are  likely  to  be  much  greater  than  in  this  state,  the 
proposed  charge  is  not  unreasonable  as  to  intrastate  traffic  in  this 
state,  and  that  whatever  disadvantage  it  may  work  to  such  traffic 
will  be  partly,  at  least,  offset  by  reason  of  the  inducement  it  offers 
to  the  owners  of  refrigerator  cars  to  supply  them  for  the  potato 
traffic.  We  believe,  however,  that  the  charge  should  be  as  orig- 
inally published ;  therefore,  the  tariff  should  be  amended  so  as  to 
provide  that  the  charge  for  the  use  of  the  refrigerator  cars  of 
private  ownership  will  accrue  to  the  owners. 

It  is  therefore  ordered  that  the  charge  under  investigation  be 
and  the  same  is  hereby  approved,  subject,  however,  to  the  con- 
dition that,  as  published  to  apply  in  connection  with  intrastate 
shipments  in  this  state,  the  charge  will  accrue  to  the  owner  of  the 
car. 

Dated  at  Madison,  Wisconsin,  this  25th  day  of  October,  1917. 
Kailroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  John  S. 
Allen,  and  Henry  K.  Trumbower,  Commissioners. 
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CALIFORNIA  RAILROAD  COMMISSION. 

NAVABRO  LtJMBEB  COMPANY 

V. 

NOETHWESTERN  PACIFIC  EAILBOAD  COMPANY, 
[Decbion  No.  4898;  Case  No.  1147.] 

CiMnmiasion  —  Jurisdiction  — •  Enforcement  of  service  contract. 

The  California  Commission  is  without  jurisdiction  to  enforce  the 
specific  performance  of  a  contract  by  which  a  railroad  carrier  has- 
agreed  to  enter  into  the  ocean  transportation  of  lumber,  where  such 
contract  establishes  no  public  undertaking  on  the  part  of  the  carrier. 

[November  27,  1917.] 

Complaint  asking  that  the  Northwestern  Pacific  Railroad 
Company  be  required  to  plae^  a  vessel  in  service  for  transporta- 
tion of  freight  between  Albion,  San  Francisco^  and  Southern 
California  ports,  in  accordance  with  terms  of  a  contract  between 
railroad  company  and  complainant's  grantor ;  dismissed  for  want 
of  jurisdiction. 

Appearances:  Sanborn  k  Eoehl  for  complainant;  Stanley 
Moore  for  defendant;  George  D.  Squires  and  Elmer  Westlake  for 
Southern  Pacific  Company  and  Albicai  Lumber  Company. 

Loveland,  Commissioner:  In  this  proceeding  Navarro  Lum- 
ber Company  asks  the  Railroad  Commission  to  require  the  North- 
western Pacific  Railroad  Company  to  place  in  service  a  vessel 
for  the  transportation  of  freight  between  Albion,  Mendocino 
county,  and  San  Francisco,  and  between  Albion  and  southern 
California  points,  in  accordance  with  the  terms  of  a  certain  con- 
tract executed  on  May  17,  1907,  between  the  Steams  Lumber 
Company,  a  predecessor  of  the  complainant,  and  Northwestern 
Pacific  Railroad  Company,  and  to  establish  just  and  reasonable 
rates  for  such  transportation.  The  defendant  has  filed  a  motion 
to  dismiss  the  complaint  on  the  ground  that  it  is  not  engaged  in 
any  such  ocean  transportation  as  is  contemplated  in  the  com- 
plaint, and  that  accordingly  the  relief  requested  is  beyond  the 
jurisdiction  of  the  Railroad  Commission  to  grant. 

The  contract  referred  to  in  the  complaint  relates  to  the  through 
shipment  by  rail  and  water  from  Wendling  to  San  Francisco  and 
southern  California  points,  of  the  products  of  the  mills  of  Steams 
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Lumber  Company,  Shipments  were  made  under  this  contract, 
with  certain  modifications  from  time  to  time  until  January  1, 
1914.  Since  that  time  no  shipments  have  been  made  thereunder, 
and  apparently  it  is  only  recently  that  complainant  has  attempted 
to  assert  any  rights  thereunder. 

The  complaint  is  based  entirely  upon  this  contract,  and  is,  in 
effect,  an  attempt  through  this  Commission  to  obtain  a  specific 
performance  of  the  same.  I  do  not  believe  that  under  the  cir- 
cumstances surrounding  this  case  this  contract  establishes  any 
public  undertaking  on  the  part  of  defendant  to,  at  this  time,  enter 
into  ocean  transportation  business.  I  believe  that  complainant's 
remedy,  if  any,  on  the  contract,  is  a  matter  for  the  courts,  and 
not  for  this  Commission.  I  am,  accordingly,  of  the  opinion  that 
defendant's  motion  to  dismiss  the  oomplaint  is  proper,  and  should 
be  granted. 


ILIilNOIS  8UPRBMB  GOUBT. 

STATE  PUBLIC  UTILITIES  COMMISSION 

V. 

TEBMINAL  EAILBOAD  ASSOCIATION  OF  ST.  LOUIS. 

[No.  11,732.] 
(281  in.  181,  118  N.  E.  71.) 

Appeal  and  review  —  Extent, 

1.  The  supreme  court  of  Illinois  will  not  disturb  a  decree  of  the 
Public  Service  Commission,  where  there  is  no  contention  that  the  Com- 
mission refused  to  receive  any  evidence  properly  offered;  since  ihe 
statute  governing  the  review  of  the  Commission's  orders  intended  that 
the  court  shall  in  no  way  pass  upon  the  weight  of  the  evidence,  but  only 
decide  whether  or  not  evidence  has  been  properly  received  or  rejected. 

Appeal  and  review  —  Authorltiea  in  point. 

2.  Authorities  cited  to  show  that  an  order  of  the  Illinois  Commis- 
sion in  a  proceeding  before  it  was  improper  are  not  in  point  in  a  re- 
view of  the  case  by  the  Illinois  supreme  court,  where  the  finding  is  not 
against  the  manifest  weight  of  the  evidence  before  the  Commission; 
since  the  court,  under  such  circumstanoes,  is  without  authority  to  modi- 
fy or  set  aside  such  order. 

IDecember  19,  1917.] 
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AppiEAL  from  4  decree  of  the  Circuit  Court  of  Sangamotr 
County,  E.  S.  Smith,  Judge,  aflSrming  an  order  of  the  Public 
Utilities  Commission  dismissing  the  complaint  of  the  East  St. 
Louis  Stone  Company  against  the  Terminal  Bailroad  Associa- 
tion of  East  St.  Louis,  for  the  reason  that  the  switching  rate 
therein  complained  of  was  not  discriminatory;  affirmed. 

Appearances :  John  L.  Flannigen  and  Samuel  W.  Baxter,  both 
of  East  St.  Louis,  for  appellant ;  Edward  J.  Bruudage,  Attorney 
General,  George  T.  Buckingham,  of  Chicago,  Wm.  E.  Trautmann, 
of  East  St.  Louis,  A.  D.  Rodenberg,  of  Springfield,  T.  M.  Pierce,  ' 

of  St.  Louis,  Missouri,  Kramer,  Kramer,  &  Campbell  and  Dan 
McGlynn,  all  of  East  St.  Louis,  and  Luther  M.  Walter  and  John 
S.  Burchmore,  both  of  Chicago,  for  appellees. 

Carter,  Oh.  J«,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  on  behalf  of  the  East  St.  Louis  Stone  Com- 
pany from  a  decree  of  the  circuit  court  of  Sangamon  county  af- 
firming an  order  of  the  state  Public  Utilities  Commission  in  dis-  | 
missing  the  complaint  of  said  stone  company  against  the  Termi-  ' 
nal  Railroad  Association  of  8t  Louts.  i 

The  East  St.  Louis  Stone  Company  is  a  corporation  engaged  in 
quarrying  stone  at  Falling  Springs,  Illinois,  the  quarry  being 
located  on  a  branch  line  of  said  terminal  railroad  about  9  miles 
from  the  relay  depot  at  East  St.  Louis.  Said  stone  company 
filed  a  complaint  with  the  state  Public  Utilities  Commission,  al-  , 

leging  that  it  had  been  and  was  being  discriminated  against  by 
the  Terminal  Railroad  Association  of  St.  Louis  in  the  matter  of 
rates  on  stone  transported  by  said  railroad  within  the  switching 
district  of  East  St.  Louis  as  fixed  by  the  freight  tariff  rates  as  to 
said  district ;  that  said  published  tariff  provided  for  a  charge  of 
20  cents  per  ton  on  crushed  stone,  etc.,  moving  within  the  East 
St,  XfOuis  switching  limits,  whereas  by  said  published  tariff  the 
rate  on  other  classes  of  freight  in  said  switching  limits  is  only  10 
cents  per  ton. 

It  appears  from  the  record  that  within  less  than  a  mile  from 
complainant's  quarr}',  and  on  the  same  railroad  branch,  is  lo- 
cated a  small  quarry  of  the  Oasper-Stolle  Quarry  Company;  that 
the  rate  on  stone  from  both  of  these  quarries  for  delivery  upon 

team  tracks  or  sidings  on  said  terminal  is  20  cents  per  ton ;  that    . 
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on  the  Belleville  branch  of  the  Illinois  Central  Railroad,  9  nrilcs 
from  the  relay  depot  at  East  St.  Louis,  is  located  the  large  quarry 
of  the  StoUe  company ;  that  the  rate  from  this  quarry  to  points 
on  the  terminal  railroad  in  East  St.  Louis  is  20  cents  per  ton ; 
that  at  Krause,  on  the  Mobile  &  Ohio  Railroad,  is  located  a  quarry 
of  the  Columbia  Quarry  Company,  about  14  miles  from  the  relay 
depot  at  East  St.  Louis,  and  that  the  charge  for  the  movement  of 
stone  from  this  quarry  to  points  of  delivery  on  the  terminal  rail- 
road is  22^  cents  per  ton ;  that  about  3  miles  south  of  Bjrause,  at 
Columbia,  also  on  said  Mobile  &  Ohio  Railroad,  is  another  quarry 
of  said  Columbia  Quarry  Company;  that  the  stone  from  this 
quarry,  on  account  of  its  use  for  special  purposes,  does  not  come 
in  competition  with  any  other  stone  delivered  in  East  St.  Louis. 
About  40  miles  north  of  East  St.*  Louis  there  are  qtiairies  at  Al- 
ton, on  the  Chicago  k  Alton  Railroad,  and  at  Grafton,  on  the 
Chicago,  Peoria,  &  St  Louis  Railroad.  The  charge  over  these 
railroads  for  East  St.  Louis  is  20  cents  per  ton,  which  is  added 
to  the  switching  charge  of  10  cents  per  ton  of  the  terminal  rail- 
road to  a  pcnnt  of  delivery  on  said  terminal  railroad. 

The  Illinois  Central  Railroad  Company,  the  Mobile  &  Ohio 
Railroad  Company,  the  Chicago  &  Alton  Railroad  Company,  the 
Columbia  Quarry  Company,  the  Casper-Stolle  Quarry  Company, 
ond  certain  other  companies  interested  in  the  delivery  of  stone  in 
East  St.  Louis,  filed  intervening  petitions  opposing  the  petition 
of  complainant.  So  far  as  the  record  shows,  no  other  shipper, 
dealer,  producer,  or  consumer,  on  the  hearing  before  the  Public 
Utilities  Conunission,  supported  the  claim  of  petitioner.  Lideed, 
all  (except  the  petitioner)  who  appeared  before  the  Public  Utili- 
ties Conmiission  insisted  that  the  present  charge  with  reference  to 
the  shipping  of  stone  from  Falling  Springs  was  just  and  fair. 

It  was  insisted  by  the  petitioner  on  the  hearing  that  Falling 
Springs,  under  tJbe  published  tariff,  is  within  the  switching  dis- 
trict of  East  St.  Louis,  while  those  who  opposed  the  petition  in- 
sisted that  Falling  Springs  is  not  within  the  said  switching  dis- 
trict, and  there  was  considerable  evidence  taken  on  this  point. 
There  was  no  complaint  on  the  hearing  or  in  the  petition  filed 
before  said  Commission  that  the  charge  of  20  cents  per  ton  for 
crushed  rock  or  stone  moved  from  Falling  Springs  to  East  Bt. 
Louis  was  unjust  or  unreasonable.     It  was  merely  insisted  that 
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as  Falling  Springs  was  within  the  East  St.  Louis  switching  dis- 
trict, and  as  the  ordinary  charge  for  other  classes  of  freight 
within  the  said  switching  district  was  only  10  cents  per  ton,  there 
was  a  discrimination  in  the  charges  as  to  the  hauling  of  crushed 
stone  within  this  district  as  compared  with  the  charges  for  haul- 
ing other  classes  of  freight 

[1}  The  Public  Utilities  Commission  in  its  findings  stated  that 
there  was  little  testimony  offered  or  heard  by  which  a  comparison 
could  be  made  as  to  the  reasonableness  of  the  different  rates 
charged  for  moving  stone  from  Falling  Springs  and  moving  other 
freight,  within  the  switching  district  of  East  St.  Louis.  It  also 
held  that  lack  of  uniformity  in  rates  is  not,  in  itself,  evidence  of 
discrimination,  that  the  evidence  offered  failed  to  disclose  what 
may  be  the  character  and  cost  df  the  service  in  the  movement  of 
commodities  other  than  stone,  or  wheth^  the  movement  of  other 
conunodities  is  similar  to  the  movement  of  stone,  and  that  the 
Commission  could  not  find  that  there  exists  any  unreasonable  dif- 
ference as  to  the  rates  for  the  service  performed  on  the  Falling 
Springs  branch  and  service  performed  in  handling  other  com- 
modities in  the  East  St.  Louis  district,  neither  could  it  find  that 
the  rates  complained  of  were  discriminatory,  and  therefore  it  en- 
tered an  order  dismissing  the  complaint.  The  East  St,  Louis 
Stone  Company  took  an  appeal  from  this  order  to  the  circuit 
-court  of  Sangamon  county,  and  after  a  hearing  that  court  entered 
sn  order  aflirming  the  finding  of  the  Commission. 

Section  38  of  the  Public  Utilities  Act  of  this  state  provides: 
"No  public  utility  shall  establish  or  maintain  any  unreasonable 
difference  as  to  rates  or  other  charges,  ...  or  in  any  other 
respect,  either  as  between  localities  or  as  between  classes  of  serv- 
ice," etc.     Hurd's  Stat.  1916,  p.  2030. 

Section  68  of  said  act  states  that  on  the  hearing  before  the  cir- 
<;uit  court  no  new  or  additional  evidence  can  be  introduced,  and 
the  case  shall  be  heard  on  the  evidence  taken  before  the  state  Pub- 
lic Utilities  Commission  and  certified  to  by  it,  and  that  the  "find- 
ings and  conclusions  of  the  Commission  on  questions  of  fact  shall 
be  held  prima  facie  to  be  true  and  as  found  by  the  Commission ; 
and  a  rule,  regulation,  order,  or  decision  of  the  Commission  shall 
not  be  set  aside  unless  it  clearly  appears  that  the  finding  of  the 
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CbmnuBBion  was  against  the  manifest  weight  of  the  evidence/' 

Under  §  69  of  this  act  the  same  rules  as  to  hearing  before  the 
supreme  court  on  appeal  are  held  to  apply  with  reference  to  the 
^view  of  the  order  of  tiie  state  Public  Utilities  Commission  as 
^Pply  to  the  hearing  in  the  circuit  court     The  statute  governing 
^^d    tLe  practice  before  the  state  Public  Utilities  Commission 
^ithk  respect  to  rate  cases  is  substantially  the  same  as  the  statute 
^^    procedure  governing  the  hearing  of  such  cases  before  the 
y?  ^^ted  States  Interstate  Commerce  Commission.     It  is  clear 
O^^^^  the  finding  of  the  state  Public  Utilities  Commission  that  the 
^^^^^Oiission  found  that  the  principal  ^contentions  of  the  East  St. 
^^^  Stone  Company  were  not  sustained  by  tiie  evidence,  and 
\^^V.  the  rates  complained  of  did  not  constitute  an  unreasonable 
^discrimination.     It  is  not  claimed  that  in  the  hearing  of  this 
\  matter  the  Commission  refused  to  receive  any  evidence  properly 

:  offered.     On  the  contrary,  it  seems  to  be  argued  here  that  on  the 

evidence  submitted  before  the  Commission  that  body  made  an 
incorrect  and  unlawful  finding.  The  only  decree  that  could  have 
teen  entered  by  the  circuit  court  of  Sangamon  county,  or  could 
be  entered  by  this  court,  would  be  for  the  CcMnmission  to  conduct 
a  further  investigation.  Section  68  of  the  Public  Utilities  Act 
provides  that,  if  it  appears  that  the  Commission  has  failed  to 
receive  evidence  properly  offered,  the  court  has  the  power  to  re- 
mand the  case  to  the  Commission,  with  instructions  to  receive 
testimony  so  offered  and  to  enter  a  neW  order  based  upon  all  the 
evidence  taken.  It  is  obvious  from  the  wording  of  §  68  that  it 
was  not  intended  that  the  court  shall  in  any  way  pass  upon  the 
wei^t  of  the  evidence,  but  only  decide  whether  or  not  evid^ice 
has  been  properly  received  or  rejected. 

Counsel  for  appellee  contend  that  the  order  entered  by  the  Com- 
mission was  what  the  Supreme  Court  of  the  United  States  has 
called  a  negative  order,  and  that  the  courts  are  not  authorized  to 
review  any  complaint  based  solely  upon  the  refusal  of  the  Inter- 
state Commerce  Commission  to  award  the  relief  asked  by  the 
shipper  against  rate  regulations.  Procter  &  G.  Co.  v.  United 
States,  225  U.  S,  282,  56  L,  ed.  1091,  32  Sup.  Ct.  Rep.  761; 
Hooker  v.  Knapp,  225  U.  S.  302,  56  L.  ed.  1099,  32  Sup.  Ct. 
Kep.  769.     This  court,  in  Chicago,  M.  &  St.  P.  R.  Co,  v.  State 
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Public  Utilities  Commission,  268  111.  49,  57,  P.U.R.1915D,  133, 
108  N.  E.  732,  in  discussing  a  somewhat  similar  rate  question, 
said:  "The  fixing  of  rates  is  not  a  judicial  function,  and  the 
right  to  review  the  conclusion  of  the  legislature  or  an  administra- 
tive body  is  limited  to  determining  whether  the  board  acted  within 
the  scope  of  its  authority  or  the  order  is  without  foundation  in  the 
evidence,  or  a  constitutional  right  of  the  carrier  has  been  in- 
fringed upon  by  fixing  rates  which  are  confiscatory  or  insufficient 
to  pay  the  cost  of  the  traffic  and  return  to  the  carrier  a  reasonable 
profit  on  the  investment.  [Citing  authorities.]  In  this  case  the 
Commission  acted  within  the  scope  of  its  authority.  .  .  . 
The  order  had  a  substantial  basis  in  the  evidence,  and  there  is  no 
ground  upon  which  the  court  could  interfere  with  the  judgment 
of  the  Commission.'' 

To  the  same  effect,  as  to  the  power  of  courts  of  review  to  review 
the  findings  of  the  state  Public  Utilities  Commission,  see  Eail- 
road  Commission  v.  St.  Louis  &  S.F.  B.  Co.  195  Ala.  527, 
P.U.R.1915C,  451,  70  So.  64S;  Coeur  d'Alene  v.  Public  Utili- 
ties Commission,  29  Idaho,  508,  P.U.R1917B,  348,  160  Pac. 
751 ;  State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co. 
72  Fla.  379,  P.U.R.1917B,  1023,  73  So.  171;  Hocking  Valley 
R.  Co.  V.  Public  Utilities  Commission,  92  Ohio  St.  3G2,  P.U.R. 
1916B,  406,  110  N.  E.  052;  People  ex  rel.  New  York  &  Q.  Gas 
Co.  V.  McCall,  219  N.  Y.  84,  P.U.R1917A,  553,  113  X.  E. 
795,  Ann.  Cas.  1916E,  1042. 

Counsel  for  appellant  cite  the  reasoning  of  certain  decisions 
made  by  Public  Utilities  Commissions  of  various  states  to  show 
that  the  decision  of  the  Commission  in  this  matter  was  improper. 
The  decisions  of  those  Commissions  could  well  be  cited  as  au- 
thorities on  a  hearing  before  the  state  Public  Utilities  Commis- 
sion, but  are  not  in  point  when  cited  on  a  hearing  befdre  a  court 
to  review  the  decision  of  such  Commission.  Much  evidence  was 
heard  by  the  Commission  in  this  case  pro  and  con  as  to  whether 
there  was  any  discrimination  or  any  ulireasonable  difference  in 
the  rates  complained  of.  There  is  ample  evidence  in  the  record 
supporting  the  finding  of  the  Commission  that  there  was  no  such 
unreasonable  discrimination.  An  order  of  the  Interstate  Com- 
merce Commission  which  does  not  contravene  any  eonetitutional 

limitation  and  is  witiiin  the  constitutional  and  statutory  authority 
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of  that  body,  and  is  not  munipported  by  testimony,  cannot  be  set 
aside  by  the  courts,  Pennsylvania  Co.  v.  United  States,  236 
IT.  S.  351,  59  L.  ed.  616,  P.U.R.1915B,  261,  35  Sup.  Ct.  Rep. 
370.  The  finding  in  this  case  is  not  against  the  manifest  weight 
of  the  evidence  heard  before  the  Commission,  and  therefore  this 
court  is  without  authority  to  set  aside  or  modify  such  order. 

The  judgment  of  the  Circuit  Court  of  Sangamon  County  must 
be  affirmed. 

Judgment  affirmed. 


HililXOIS  PtJBIilC  UTIIilTIES  COMMISSION, 

NOEMANDIE  HOTEL  COMPANY 

v. 

COMMONWEALTH  EDISON  COMPANY. 

[No.  7599.] 

Service  —  Electric  —  Puty  to  inquire  into  management  of  premisea 
served. 

1.  An  electric  utility  is  iinder  no  obligation  to  inquire  into  the 
management  of  a  building,  at  the  time  of  the  signing  of  a  supplementary 
service  ccmtract  by  the  consumer  for  a  portion  thereof,  where  such  con- 
tract is  signed  with  a  different  name  than  the  original  contract  cover- 
ing service  rates  for  the  building,  even  though  in  fact  the  management 
in  both  instances  is  the  same  and  would  be  entitled  to  the  original  rates 
had  the  supplementary  contract  been  signed  in  the  same  name. 

Meparation  —  Coneumer's  error » 

2.  An  electric  utility  was  not  required  to  make  reparation  for 
service  overcharges,  by  the  Illinois  Commission,  where  the  error  was 
due  to  the  consumer's  signing  a  supplementary  service  contract  for  a 
portion  of  the  premises,  in  a  different  name  than  an  original  contract 
fixing  a  lower  service  charge  for  the  whole  premises,  and  there  was  no 
contention  that  the  rate  charged  was  excessive  or  unreasonable. 

Separation  —  Comm,ission  —  Jurisdiction  —  Legality  of  contract. 

3.  The  jurisdiction  of  the  Illinois  Commission  in  a  case  in  which  a 
consumer  seeks  reparation  for  alleged  overcharges  by  a  utility,  under  a 
snpplonentary  contract  fixing  a  higher  service  charge  than  the  original 
contract  for  the  premises,  is  limited  to  a  determination  of  whether  the 
practices  of  the  utility  have  been  just  and  reasonable,  and  does  not 
extend  to  a  determination  of  issues  concerning  the  legality  of  the  con- 
tracts. 

[January  15,  1918.] 
P.U.R.1918B. 
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Application  by  the  Normandie  Hotel  Company  for  repara- 
tion for  service  overcharges  by  the  Commonwealth  Edison  Com- 
pany; petition  dismissed  without  prejudice. 

Shaw,  Commissioner:  On  October  2,  1917,  the  Common- 
wealth Edison  Company,  through  its  attorneys,  Isham,  Lincoln, 
&  Beale,  addressed  the  Commission,  setting  forth  certain  facts  as 
to  an  issue  between  the  Commonwealth  Edison  Company  and  the 
Normandie  Hotel  Company  and  requesting  upon  the  behalf  of  the 
Normandie  Hotel  Company  and  the  Commonwealth  Edison  Com- 
pany, informal  opinion  as  to  the  reasonableness  of  the  contention9. 
The  Conmiission  advised  the  parties  that  it  could  handle  thi» 
matter  only  through  formal  proceedings.  On  December  17^ 
1917,  the  Normandie  Hotel  Company  filed  with  the  Commission 
a  petition  that  the  Conmiission  order  that  refunds  be  made  by 
the  Commonwealth  Edison  Company  for  certain  alleged  over- 
charges for  electric  service. 

A  hearing  was  held  in  this  case  at  the  oflSces  of  the  Commis- 
sion in  Chicago  on  December  16,  1917.  At  this  hearing  Isham, 
Lincoln,  &  Beale,  attorneys,  appeared  on  behalf  of  the  Common- 
wealth Edison  Company,  and  Gordon  M.  Proudfoot  appeared  on 
behalf  of  the  Normandie  Hotel  Company.  At  this  hearing  a 
stipulation  of  facts  was  submitted  in  the  record  agreed  to  by  both 
parties.  From  this  stipulation  it  appears  that  on  December  30, 
1910,  the  Normandie  Hotel  Company,  by  its  president,  Thomas 
G.  Newbold,  entered  into  a  contract  with  the  Conunonwealth  Edi- 
son Company  for  electric  service  at  its  hotel  on  Wabash  avenue, 
under  the  company's  standard  form  of  rate  "C"  contract.  At 
that  time  the  hotel  company  operated  the  entire  building  occupied 
by  it,  including  a  cafe  on  the  first  floor.  In  1915,  the  Normandie 
Hotel  Company  leased  the  cafe  on  the  first  floor  to  a  tenant,  and 
the  Commonwealth  Edison  Company  entered  into  a  rate  "A" 
contract  with  this  tenant  for  lighting  service  in  the  caf6,  the  con- 
tract bearing  date  of  December  27,  1915.  This  cafe  was  operat- 
ed under  the  name  of  Cafe  de  L'Abbee.  This  cafe  failed  in  the 
year  1916,  and  was  thereupon  taken  "over  and  operated  by  the 
Normandie  Hotel  Company.  The  Commonwealth  Edison  Com- 
pany had  no  knowledge  that  the  hotel  company  had  resumed  man- 
agement of  the  cafe,  and,  having  received  no  payment  for  bills, 
notified  H.  M.  Newbold,  who  it  supposed  was  the  successor  of  the 

Caf6  de  L'Abbee,  that  he  must  sign  an  application  for  electric 
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service  or  service  would  be  disconnected.  Thereupon  H.  M, 
I^^ewbold  signed  a  rate  "A^^  agreement,  dated  August  15,  1916. 
This  agreement  was  signed,  "H.  M.  Newbold,  customer,  by  O.  E. 
Tansey,  auditor."  The  Commonwealth  Edison  Company  has 
since  learned  that  H.  M.  Newbold  is  the  wife  of  Thomas  G.  New- 
bold,  and  Mr.  Tansey  states  that  he  did  not  realize  that  he  was 
signing  a  contract  for  the  service  to  the  cafe,  which  was  separate 
and  distinct  from  the  existing  contract  for  the  hotel. 

On  July  18,  1917,  the  Normandie  Hotel  Company  addressed 
the  Commonwealth  Edison  Company,  contending  that  it  had  been 
overcharged  for  electric  service  in  the  amount  of  $631.90  for 
service  furnished  between  the  dates  of  October  26,  1916,  and 
May  28, 1917,  and  requesting  in  the  future  the  cafe  be  furnished 
electric  service  under  the  Normandie  Hotel  Company's  rate  "C 
contract.  This  letter  led  to  the  first  knowledge  of  the  Common- 
wealth Edison  Company  that  the  two  premises  were  again  owned 
and  occupied  jointly  by  the  Normandie  Hotel  Company.  The 
Commonwealth  Edison  Company  offered  to  place  the  service  to 
the  cafe  under  the  existing  rate  "C"  contract,  but  the  hotel  com- 
pany declined  to  sign  the  necessary  papers  unless  the  Edison 
company  would  make  the  refund  demanded,  and  held  up  the 
pajTnent  of  all  bills  for  service  rendered  since  the  meter  reading 
on  May  28, 1917 ;  that  is,  the  bills  for  the  months  of  May,  June, 
July,  and  August,  1917.  Payment  has  since  been  made  for  bills 
as  rendered,  for  service  from  April  28  to  May  27,  1917,  and 
for  service  since  May  28,  1917,  for  both  premises  at  rate  "C," 
but  the  hotel  company's  claim  for  a  refund  covering  the  period 
from  August  29,  1916,  to  May  28,  1017,  is  still  at  issue.  The 
difference  in  bills  for  this  period,  after  deducting  the  cost  of 
lamps  regularly  furnished  under  rate  "A,"  but  not  under  rate 
*'C,"  and  the  usual  meter  rental  for  the  meter  installed  in  the 
cafe  amounts  to  $536.64  in  favor  of  the  customer. 

The  attitude  of  the  Commonwealth  Edison  Company  is  ex- 
pressed in  the  following  statement :  "If  the  Commission  believes 
that  the  company  is  justified  in  making  this  refund  and  giving  the 
customer  the  benefit  of  the  combined  reading  under  the  rate  "C" 
contract,  which  the  hotel  then  had,  for  the  period  in  question,  and 
will  order  it  to  be  made,  the  company  will  promptly  comply  with 
the  order.'* 
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[1]  The  jurisdictiou  of  the  Commissiou  in  this  case  must 
Moessarily  be  limited  to  liie  issue  as  to  whether  the  practices  of 
the  CommoiLwealth  Edison  Company  have  been  reasonable  or 
imreasonable  practices.  The  question  of  the  equity  of  the  rate 
as  filed  is  not  at  issue.  Certain  features  of  the  case  are  without 
the  jurisdiction  of  the  Commission,  and  may  more  properly  be 
adjudicated  before  a  court  of  law. 

The  question  of  whether  a  discrimination  exists  in  this  case, 
through  payment  of  the  bills  as  rendered,  would  rest  upon  a  de- 
jbermination  of  whether  the  practices  of  the  company,  as  evi- 
denced by  the  facts  above  set  forth,  are  just  and  reasonable 
practices,  or  whether  they  are  such  as  would  offer  the  possibility 
or  probability  of  discrimination  as  between  customers  receiving 
similar  service.  There  appears  to  be  no  question  as  to  the  fact 
that  if  the  iN^ormandie  Hotel  Company,  upon  resuming  control 
of  the  cafe  in  1916,  had  desired,  it  might  have  again  received 
service  to  the  cafe  under  its  then  existing  rate  "C"  contract. 
If  o  rule  or  regulation  of  the  company,  as  presented  herein,  would 
have  prevented  such  a  resumption  of  service  to  the  cafe,  and,  had 
this  been  done,  the  issue  herein  would  not  have  arisen.  The 
qiiesi;iQn,  therefore,  is  as  to  whether  the  present  practices  of  the 
company  require  \mdue  and  unnecessary  vigilance  on  the  part 
of  the  consumers  in  protecting  their  interests  under  conditions 
such  as  are  here  set  forth. 

It  appears  that  the  consumer,  in  signing  the  contract  in  Au- 
gust, 1916,  signed  it  with  a  different  name  than  that  signed  to 
the  original  contract.  Had  the  contract  of  August,  1916,  been 
signed  with  the  same  name  as  that  attached  to  the  original  con- 
tract, the  question  of  obligation  of  the  Commonwealth  Edison 
Company  to  ascertain  that  the  most  economical  operation  would 
have  dictated  the  rendering  of  service  under  one  contract  would 
have  been  more  apparent.  Conditions  which  might  have  obtained 
in  such  a  case  would  influence  a  proper  conclusion.  In  this  case, 
however,  the  consumer  did  not  sign  the  same  name  to  the  supple- 
mentary contract  as  was  signed  to  the  original  contract  Under 
these  conditions,  knowledge  that  the  cafe  and  hotel  were  operated 
imder  one  management  could  only  have  been  obtained  through  an 
inquiry  into  the  business  affairs  of  the  consumer.  Such  an  in- 
quiry could  hardly  have  been  expected  of  the  Commonwealth  Edi- 
P.U.R.1918B. 
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Bon  Company,  and  might  have  proved  a  source  of  embarrassment 
to  the  consumer.  In  case  the  company,  acting  in  good  faith, 
accepts  a  signature  to  an  application  for  service,  the  Commission 
believes  that  a  practice  requiring  inquiry  into  the  ownership  of 
the  business  would  result  in  imposing  unwarranted  expense  upon 
the  company,  and  would  further  result  ih  just  complaint  and 
criticism  on  the  part  of  the  consumer. 

The  Commission  therefore  finds  that,  under  conditions  exist- 
ing at  the  time  of  signing  the  contract,  in  August,  1916,  the 
company  was  under  no  obligation  to  inquire  into  the  ownership 
and  management  of  these  premises. 

[2]  A  further  question  exists  as  to  whether  the  company,  after 
determining  that  an  error  has  been  made  in  signing  the  contract 
as  hereinabove  set  forth,  should  be  ordered  to  refund  to  the  con- 
-sumer  the  difference  of  bills  which  has  resulted  from  this  error. 
To  impose  this  obligation  upon  the  company  would  result  in 
opening  innumerable  contentions  for  refunds,  many  of  which 
might  have  a  semblance  of  justice  and  many  of  which  would  be 
unjust,  but  all  of  which  would  involve  an  adjudication  of  issues 
which  had  arisen  during  times  long  since  past.  The  adjudica- 
tion of  these  issues,  if  conducted  properly,  would  involve  a  large 
amount  of  investigation  and  expense.  The  liability  of  the  com- 
pany for  the  errors  which  it  has  committed,  due  to  wrongful 
meter  readings  or  discrepancies  in  billing,  cannot  be  denied,  but 
to  extend  this  liability  to  cases  which  involve  errors  on  the  part 
of  the  consumer,  questions  of  ownership  and  occupation  of  the 
premises  and  questions  as  to  the  technical  operating  conditions 
which  have  prevailed  in  the  past,  would  offer  problems  of  an  en- 
tirely different  character.  Entirely  aside  from  any  fegal  obli- 
gation and  liability  which  the  company  may  have  in  this  or 
similar  cases^  and  upon  which  the  Commission  is  not  passing,  to 
hold  in  this  case  that  the  reasonable  practices  of  the  utility  war- 
rant a  refund  of  the  overcharges  would  be  in  effect  holding  that 
the  company  is  liable,  not  only  for  its  own  errors,  but  for  the? 
errors  of  its  consumers.  The  Commission  believes  that  such  at 
holding  would  be  unreasonable. 

In  the  case  of  John  Watson  &  Co.  v.  Bangor  &  A.  R.  Co. 
P.n.E.1916F,  381,  the  Maine  Commission  has  passed  i^pou  a 
case  of  somewhat  similar  characteristics.     In  this  case  two  ship* 
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ments  were  made  by  the  complainant  by  freight,  each  shipment 
being  lees  than  the  minimum  carload  weight.  The  two  ship- 
ments were  intended  to  be  combined,  but,  due  to  an  error  of  the 
complainant's  shipping  clerk,  they  were  sent  as  two  shipments, 
thus  resulting  in-  the  payment  of  a  freight  charge  of  twice  the 
amount  which  would  otherwise  have  been  necessary.  The  Com- 
mission, in  dismissing  this  complaint,  says:  "The  complainant 
does  not  allege,  nor  the  utility  admit,  that  the  rate  was  excessive 
or  unreasonable.  It  is  not  claimed  that  it  was  collected  through 
error.  The  charge  made  and  collected  was  in  exact  accord  with 
the  published  tariff  for  the  goods  shipped  in  the  manner  that  the 
shipper  shipped  them.  No  error  or  omission,  legal  or  moral,  is 
charged  against  the  utility  at  any  point." 

[3]  In  the  case  at  present  under  discussion,  the  Commission 
finds  that  in  so  far  as  issues  concerning  the  legality  of  the  con- 
tract may  be  involved,  the  Commission  is  without  jurisdiction, 
and  the  Commission  further  finds  that  the  practices  of  the  Com- 
monwealth Edison  Company,  as  exemplified  in  the  facts  herein 
brought  forth,  are  just  and  reasonable  practices,  and  that  the 
complaint  should  be  dismissed  without  prejudice. 

It  is  therefore  ordered  that  the  application  of  the  Normandie 
Hotel  Company  for  reparation  on  account  of  alleged  overcharges 
for  electric  service  rendered  by  the  Commonwealth  Edison  Com- 
pany to  the  Normandie  Hotel  Company,  between  August  29, 
1916,  and  May  28,  1917,  be,  and  the  same  is,  hereby  dismissed 
without  prejudice. 


INDIANA  SUPREME  COURT. 

CHICAGO,  LAKE  SHORE,  &  SOUTH  BEND  RAILWAY 
COMPANY  et  al. 

V. 

PUBLIC  SERVICE  COMMISSION  OF  INDIANA. 

[No.  23,253.] 

'(—  Ind.  — ,  118  N.  B.  125.) 

Appeal  and  review  ^  Crossings  ^  Apportionment, 

The  Indiana  supreme  court  refused  to  modify  an  or^.er  of  fh» 
P.U.R.1918B. 
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Public  Utilities  Commission  apportioning  between  the  county  and  the 
utilities  the  cost  of  an  undergrade  highway  crossing  of  parallel  tracks 
of  one  steam  and  two  interurban  utilities,  requiring  each  to  pay  75  per 
cent  of  the  cost  of  the  subway  under  its  right  of  way;  the  steam  road 
to  construct  one  approach,  and  the  interurban  roads  together,  the  other. 

[December  20,  1917.] 

Appeal  by  the  complainant  from  a  judgment  of  the  Circuit 
Court,  La  Porte  County,  James  F.  Gallagher,  Judge,  sustain- 
ing an  order  of  the  Public  Service  Commission  apportioning  the 
cost  of  an  undergrade  highway  crossing;  affirmed. 

Appearances:  F.  J.  Lewis  Meyer,  of  South  Bend,  for  appel- 
lants ;  Ele  Stansbury,  of  Indianapolis,  and  Patrick  J.  Houlihan 
and  Graham  &  Crane,  all  of  South  Bend,  for  appellee. 

Myers,  J.,  delivered  the  opinion  of  the  court : 
This  case  was  begun  by  the  filing  of  a  petition  by  the  board  of 
commissioners  of  St.  Joseph  county,  and  others,  with  the  Public 
Service  Commission,  under  §§  4  and  5,  Acts  1918,  p.  508,  being 
§§  5556d,  5556e,  Burns'a  Anno.  Stat.  1914,  asking  for  an  order 
separating  the  grade  of  the  crossing  of  the  Michigan  Boad,  now 
known  as  the  Lincoln  Highway,  near  New  Carlisle,  Indiana, 
from  that  of  the  New  York  Central  Railroad  Company,  the 
Chicago,  Lake  Shore,  &  South  Bend  Railway,  and  the  Chicago, 
South  Bend,  &  Northern  Indiana  Railway  Company.  Such  pro- 
ceedings were  thereafter  had  before  the  Commission,  resulting 
in  an  order  for  the  separation  of  the  grade  of  the  highway  and 
the  tracks  of  these  railroads.  From  this  order  the  New  York 
Central  Railroad  and  appellant  appealed  to  the  St.  Joseph  circuit 
court.  Thereafter  the  venue  was  changed  to  the  La  Porte  circuit 
court,  where  the  cause  was  tried,  resulting  in  a  judgment  sustain- 
ing and  confirming  the  order  made  in  the  premises  by  the  Com- 
mission, without  diange  or  modification.  Thereupon  appellant, 
by  a  motion  to  modify  the  judgment,  in  brief,  sought  to  have  the 
cost  of  the  proposed  improvement  so  adjudged  against  it  reduced. 
This  motion  was  overruled,  and  this  ruling  is  the  only  error  as- 
signed, and  not  waived  in  this  court 

Appellant,  in  support  of  his  motion,  relies  on  that  part  of  §  5 
which  reads  as  follows :  ^^If  in  any  case  of  a  separation  of  grades 
of  a  railroad  and  a  highway  under  the  provisions  of  this  act^  the 
highway  elevated  or  depressed  shall  be  ocoupied  by  the  railway  of 
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any  street  railroad,  intemrban  street  railroad  or  suburban  street 
railroad  company  and  it  shall  be  necessary  to  add  to  the  cost  of 
such  separation  by  reason  of  such  use  by  such  railway  of  such 
highway,  such  additional  cost  shall  be  charged  to  and  enforced 
against  such  street  railroad,  interurban  street  raiboad  or  subur- 
ban street  railroad  company  as  provided  herein  in  case  of  steam 
railroads." 

.  The  New  York  Central  is  a  steam  roadj  the  Chicago,  Lake 
Shore,  &  South  Bend  Railway  Company  and  the  Chicago,  South 
Bend,  &  Northern  Indiana  Railway  Company  are  both  interur- 
ban roads.  The  tracks  of  each  of  these  three  companies  cross 
said  public  highway  at  right  angles,  and  within  close  proximity 
of  each  other. 

Looking  to  that  part  of  the  section  of  the  act  quoted,  in  our 
opinion,  it  has  reference  to  street,  interurban,  or  suburban  rail- 
roads which  occupy  the  highway  longitudinally,  and  the  cost 
therein  referred  to  which  should  be  paid  by  such  road  is  entirely 
different  from  the  costs  made  and  charged  against  raiboads, 
steam  or  interurban,  in  a  separation  of  grade  proceedings,  where 
such  railroad  tracks  cross  the  highway  at  right  angles.  In  Ihe 
latter  case,  as  the  one  before  us,  it  is  clear  that  the  subject  of 
costs  for  the  making  of  the  proposed  improvement  is  controlled 
by  that 'part  of  §  5  which  reads  as  follows:  "If  in  any  case  of 
separation  of  a  grade  of  a  highway  and  a  steam  railroad  under  the 
provisions  of  this  act  the  line  of  any  street  railroad,  interurban 
street  railroad  or  suburban  street  railroad  company  is  so  located 
as  to  require  a  separation  of  the  grade  of  such  line  and  the  high- 
way or  is  otherwise  affected,  the  Commission  shall  have  power,  as 
in  case  of  steam  railroads,  to  make  such  street  railroad,  inter- 
urban street  railroad  or  suburban  street  railroad  company  a  party 
to  the  proceedings  for  that  purpose  and  serve  them  with  notice  as 
in  the  case  of  steam  railroads,  and  by  order  prescribe,  as  herein 
provided,  the  character  and  extent  of  separation  so  required,  and 
shall  detemodne  tite  manner  and  extent  to  whidi  said  company 
or  companies  may  be  affected  and  the  cost  of  any  such  separation 
or  of  any  change  or  alteration  in  the  grade,  roadbed  or  trackfi  of 
any  suck  company  or  companies  so  requiired  shall  be  borne  one 
fourth  by  the  ccmnty  or  counties  in  which  sudi  separation  is  re- 
quired and  three  fourths  by  such  company.'^ 
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If  it  is  true,  as  appellant  insists,  that  the  power  to  separate 
the  grade  of  a  pdblio  highway  aood  that  of  an  intevosban  road  is 
only  incidental  to  the  separation  of  grades  of  steam  roads,  it  is 
nevertheless  a  power  which  the  Comnrission,  if  the  facts  warrant, 
may  exercise.  In  this  case  the  Commission  did  act,  and  its  right 
to  do  so  is  not  questioned.  Its  order  extended  to  each  company 
separately,  requiring  only  the  changes  and  structures  necessary 
on  their  respective  rights  of  way  to  complete  the  subways  as  in 
the  order  specified,  the  cost  in  each  case  to  be  borne  75  per  cent 
by  the  company  and  26  per  cent  by  the  county.  The  same  rule  as 
to  the  payment  of  the  cost  of  the  approttehes  was  observed ;  the 
steam  road  to  construct  one  of  the  approaches,  and  the  interurban 
roads,  together,  the  otheir. 

Appellant  contends  that  it  should  not  be  required  to  pay  any 
part  of  the  cost  of  either  of  the  approaches,  for  the  reason  that  the 
steam  road,  under  the  act,  is  required  to  separate  the  grades ;  and, 
were  it  not  for  the  proximity  of  the  interurban  lines,  it  would 
be  compelled  to  construct  both  of  the  approaches,  but  by  reason  of 
the  location  of  the  interurban  roads,  the  cost  of  one  of  the  ap- 
proaches is  taxed  to  them,  when  the  statute  only  contemplates 
that  they  pay  the  additional  cost  incurred  by  reason  of  the  length- 
ening of  the  approaches  and  other  additional  cost  made  necessary 
by  their  presence.  There  might  be  cfwes  where  appellant's  con- 
tention would  be  timely  and  equitable,  As  betwe«i  the -companies 
interested,  but  there  is  no  fact  brought  to  our  attention  in  this 
case  which  would  require  this  court  to  disturb  the  judgment  of 
the  trial  court  on  a  matter  where  the  statute,  as  here,  gives  the 
Commission  such  a  broad  discretion  to  determine  the  manner  and 
extent  to  which  the  companies  may  be  affected,  as  well  as  the  right 
of  apportioning  the  cost  of  such  separation. 

There  was  no  error  in  overruling  the  motion  to  modify. 

Judgment  affirmed. 
P.UJiaSlSB.  26 
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INDIANA  PITBIilC  SBRVIC^  COMlfflSSION. 

DAVID  E.  FO9GAN  et  al.,  Beceivers  of  Central  Union  Telephone 

Company,  . 

V. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF  INDL&.NA. 

[No.  2,863.] 

Commissions  —  Jurisdiction  —  Ultra  vires. 

The  Indiana  Commission  is  without  jurisdiction  to  determine 
whetiier  a  telegraph  company  has  a  right  to  do  a  telephone  businen  in 
the  state. 

[February  8,  1918.} 

Complaint  demanding  that  the  respondent  desist  from  con- 
ducting a  telephone  business  in  the  state  of  Indiana ;  dismissed. 

The  petitioners  alleged  that  the  respondent  is  a  public  utility 
authorized  by  statute  to  operate  lines  of  electric  telegraph  within 
the  state  of  Indiana,  and  that  it  is  conducting  a  public  telephone 
business  without  authority.  After  setting  out  the  facts  in  the 
petition  and  answer  in  detail,  the  Commission  proceeded. 

By  the  Commission :  This  cause  was  set  for  hearing  on  No- 
vember 13,  1917,  at  the  rooms  of  the  Conmiission  in  the  State 
House,  Indianapolis.  On  the  date  set  for  said  hearing  the  re- 
spondent filed  a  motion  to  dismiss  the  petition  for  insufficiency, 
stating  that  the  petition  does  not  state  facts  suffici^it  to  consti- 
tute a  cause  of  action  against  the  respondent  before  the  Public 
Service  Commission  of  Indiana. 

Mr.  Pickens,  attorney  for  the  petitioners,  stated  that  the  ques- 
tion to  be  decided  in  this  case  is  simply  an  issue  as  to  whether  or 
not  the  Postal  Tel^aph-Cable  Company,  the  respondent,  has  a 
right  to  do  a  telephone  business  in  the  state  of  Indiana.  The 
question  of  the  jurisdiction  of  this  Conmiission  to  pass  upon  such 
an  issue  is  thus  presented. 

Counsel  for  petitioners  contend  that  this  Commission  has  juris- 
diction over  the  issue  presented  in  this  case  by  virtue  of  §§  51, 
97,  and  124  of  the  Shively-Spencer  Utility  Commission  Act. 

Section  51  provides  that  the  Commission  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  public 
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utilities,  and  that  it  shall  have  the  right  to  obtain  from  any  public 
utility  all  necessary  information  to  enable  the  Commission  to  per- 
form its  duties.  This  section  does  not  authorize  one  public  utility 
to  bring  a  proceeding  against  another  utility,  because  of  a  viola* 
tion  of  its  charter  powers  by  the  latter  company. 

Section  97  is  merely  a  prohihition  against  a  municipality 
granting  a  license,  permit,  or  franchise  for  a  second  utility  to 
operate  in  such  municipality,  where  another  utility  furnishing 
the  same  kind  of  service  is  already  operating  therein,  without 
first  securing  from  this  CommieBion  a  declaration  that  public 
convenience  and  necessity  require  such  second  utility. 

Section  124  makes  it  the  duty  of  the  Commission  to  "enforce 
the  provisions  of  this  act  as  well  as  all  other  laws  relating  to  pub- 
lic utilities."  Said  section  provides  for  bringing  suit  in  the 
name  of  the  state  of  Indiana  in  the  circuit  or  superior  court 
where  the  public  utility  has  its  principal  place  of  business.  The 
law  which  it  is  claimed  the  respondent  has  violated  is  not  a  law 
relating  to  fvhlic  utilities.  It  is  a  law  applying  to  all  corpora- 
tions which  act  ultra  vires. 

If  it  be  conceded,  which  we  do  not  do,  that  said  section  applies 
to  a  case  of  the  violation  of  its  charter  powers  by  a  corporation, 
the  only  way  the  Commission  could  enforce  this  law  would  be  by 
an  action  in  a  circuit  or  superior  court.  It  could  not  enforce 
said  law  by  an  order  made  in  this  case,  as  it  is  given  no  authority 
to  make  such  an  order.  If  we  concede  that  it  is  the  duty  of  the 
C<Hnmission  to  enforce  this  law,  this  does  not  give  petitioners  au- 
thority to  file  this  proceeding.  The  Commission's  duty  would 
exist  independent  of  this  proceeding,  and  hence  there  is  no  au- 
thority given  the  petitioner  to  institute  this  proceeding. 

This  Commission  is  of  the  opinion  that  it  is  not  only  not  its  du- 
ty to  proceed  against  a  corporation  for  exceeding  its  charter  pow- 
ers, but  that  it  has  no  authority  to  do  so.  Certainly  it  has  no 
jurisdiction  to  make  an  order  with  reference  to  such  violation  of 
duty.  The  law  of  this  state  makes  it  the  duty  of  prosecuting  at- 
torneys to  proceed  in  the  courts  against  corporations  when  they 
imdertake  to  exercise  powers  not  conferred  by  law.  This  Com- 
mission is  not  the  proper  tribunal  to  adjudicate  the  question  of  the 
exercise  by  a  corporation  of  powers  not  conferred  upon  it  by  law. 
This  question  should  be  adjudicated  by  quo  warranto  or  other 
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appropriate  proceedings  in  the  proper  tribunal  vested  with  jnrifl- 
diction  to  determine  this  question.  Judicial  powers  are,  by  our 
Constitution,  vested  in  the  courts.  This  Commission  is  not  given 
the  authority  to  restrain  or  enjoin  a  corporation  from  exercising 
powers  which  are  not  conferred  by  law  upon  such  corporation. 
Crescent  City  Light  &  Power  Co.  v.  Keller  (Cal.)  RXJ.R1915C, 
682. 

Counsel  for  petitioners  in  their  brief  have  set  forth  in  full  the 
opinion  and  order  of  the  Illinois  Public  Utility  Commission  in  the 
case  of  Chicago  Teleph.  Co.  v.  Postal  Teleg.-Cable  Co.  No.  4685, 
rendered  April  16,  1917  [P.U.R.1917D,  883].  This  case  is 
not  in  point,  because  of  the  difference  of  the  law  in  that  state  and 
in  the  state  of  Indiana. 

Section  65  of  the  Illinois  PuWic  Utilities  Conmiission  Act 
provides,  in  part,  as  follows : 

^^o  public  utility  shall  begin  the  construction  of  any  new 
plant,  equipment,  property  or  facility  which  is  not  in  substitu- 
tion of  any  existing  plant,  equipment,  property  or  facilities  or 
in  extension  thereof  or  in  addition  thereto,  unless  and  until  it 
shall  have  obtained  from  the  Commission  a  certificate  that  pub- 
lic convenience  and  necessity  require  such  construction. 

'*N*o  public  utility  not  owning  any  city  or  village  franchise 
nor  engaged  in  performing  any  public  service  or  in  furnishing 
any  product  or  commodity  within  this  state  at  the  time  this  act 
goes  into  effect  shall  transact  any  business  in  this  state  until  it 
shall  have  obtained  a  certificate  from  the  Commission  that  public 
convenience  and  necessity  require  the  transaction  of  such  busi- 
ness."    [Laws  1918,  p.  488.] 

Under  the  Illinois  Public  Utilities  Commission  Law  it  is  un- 
lawful for  a  public  utility  to  construct  a  new  plant  or  new  fa- 
cilities to  engage  in  a  new  utility  business,  'Sinless  and  until  it 
shall  have  obtained  from  the  Commission  a  certificate  that  pub- 
lic convenience  and  necessity  require  such  construction.'^  No 
such  provision  is  found  in  the  Indiana  law. 

Under  the  Illinois  law  the  Commission  of  that  state  has  au- 
thority to  make  an  order  requiring  a  public  utility  to  desist  from 
violating  the  public  utilities  law.  The  issue  presented  in  this 
matter  by  the  admission  of  counsel  for  petitioners  is  ''as  to 
whether  or  not  the  Postal  Telegraph-Cable  Company  has  a  right 
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to  do  a  telephone  business  in  the  state  of  Indiana.''  Under  the 
Shively-Spencer  Utility  Commission  Act  this  Commission  has 
no  authority  to  decide  whether  the  respondent  shall  or  shall  not 
engage  in  the  telephone  business  in  Indiana.  The  petition  should 
therefore  be  dismissed  for  lack  of  jurisdiction  in  this  Oommis- 
sion. 

It  is  therefore  ordered  that  the  petition  in  the  above-entftled 
cause  be,  and  the  same  is,  hereby  dismissed  without  prejudica 


MI8SOI7RI  SUPREME  COtFRT. 

MISSOURI  VALLEY  REALTY  COMPANY 
CUPPLES  STATION  LIGHT,  HEAT,  &  POWER  COMPANY. 

[No.  19,095.] 

(—  Mo.  — ,  199  a  W.  151.) 

CanattihtUonml  Uiw  —  IPepartmentB  of  government  .^  JuriedMkm  of 
ComnUeaione. 

The  Missouri  Commission  has  no  jurisdiction  over  n  proceeding  by 
a  property  owner  to  prevent  a  public  service  corporation  from  laying 
conduits  in  a  street,  which  requires  the  constiliction  of  an  ordinance 
upon  which  the  oosipaay  founds  its  right  to  mt  and  of  the  Public 
Service  Commission  Law,  which  is  invoked  as  a  ground  for  relief,  since 
these  are  purely  judicial  questions;  and  it  is  immaterial  that  the  com- 
plainant waives  all  claim  to  relief  except  an  order  of  the  Commission 
upim  the  defendants  to  desist  in  their  work. 

[December  3,  19lt.] 

Appeal  from  a  judgment  of  the  St.  Louis  Circuit  Court, 
Karl  Kimmel,  Judge,  affirming  an  order  of  the  Missouri  Public 
Service  Commipsion  dismissing  a  proceeding  to  compel  a  public 
service  corporation*  to  desist  from  laying  conduits  in  a  public 
street;  afiSrmed. 

Appearances:    Marshall  &  Henderson  and  Morris  Tucker, 

all  of  St  Louis,  for  appellant ;  I.  H.  Lionberger  and  J.  S.  Lion- 

berger,  both  of  St.  Louis,  for  respondent  Phoenix  Light,  Heat, 

&  Power  Company;  C.  W.  Bates  and  L  R.  Kelso,  both  of  St. 

Louis,  for  Cupples  Station  Light,  Heat,  &  Power  Company; 
P,UJL1918B. 
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Wm.  G.  Busby,  Gen.  Counsel,  of  Carrollton,  for  Public  Service 
CommissioiL 

Statement  l^  Brown,  C. : 

On  January  80,  1914,  the  Missouri  Valley  Kealty  Company 
filed  with  the  Public  Service  Commission  its  complaint  against 
the  above-named  defendants,  alleging  in  substance  that  complain- 
ant is  the  owner  of  a  lease  for  a  term  of  thirty-one  years  of  a 
certain  parcel  of  real  estate  situate  on  Washington  avenue,  in 
the  city  of  St  Louis,  particularly  described;  that  defendants 
are  Missouri  corporations,  each  claiming  to  be  engaged  in  gen- 
crating  and  vending  electricity  in  said  city,  and  that  each  claims 
the  right  to  do,  and  is  attempting  to  do,  a  public  service  busi- 
ness therein;  that  each  defendant  presented  an  application  to 
the  board  of  public  improvements  of  said  city  for  leave  to  con- 
3truct  conduits  under  the  surface  of  Wadiington  avenue,  in  said 
city,  from  Fourth  street  to  Eighth  street  and  along  and  in  front 
of  complainant's  said  property,  and  that  the  said  board,  on  the 
6th  day  of  January,  1914,  without  any  power  so  to  do,  issued 
a  permit  authorizing  such  construction;  that  by  virtue  of  8Q<^- 
permit  the  defendants  are  about  to  disturb  the  surface  of  said 
street  in  front  of  complainant's  premises,  to  the  great  damage  to 
said  property  and  to  complainant's  business;  that  neither  of  the 
defendants  has  complied  with  §  72  of  the  Public  Service  Com- 
mission Law,  requiring  a  certificate  of  public  convenience  and 
necessity  from  this  Commission  for  the  construction  of  said 
work,  nor  with  rule  No.  14  of  this  Commission,  relating  to  new 
construction  and  extension.  The  relief  prayed  for  is  that  the 
Commission  may  make  an  order  on  the  defendants,  and  each  of 
them,  restraining  them  from  interfering  with  the  surface  of 
Washington  avenue  between  Fourth  and  Eighth  streets,  in  the 
city  of  St.  Louis,  and  from  constructing  or  undertaking  to  con- 
struct, and  from  using  or  maintaining,  the  conduit,  with  ducts 
aforesaid,  and  commanding  them  to  remove  such  as  have  been 
constructed,  and  for  general  relief.  By  leave  of  the  C<Hnmis- 
sion  the  Union  Electric  Light  &  Power  Company  filed  an  inter- 
vening petition  alleging  that  it  is  engaged  in  the  business  of 
generating  and  vending  electricity  in  the  city  of  St.  Louis ;  that 
its  plant  facilities  are  sufficient  to  supply  electricity  to  the  pub- 
lic for  all  purposes  along  Washington  avenue  between  Fourth 
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and  Eighth  streets ;  and  that  it  is  prepared,  ready,  and  willing 
to  furnish  electricity  to  all  persons  applying  therefor.  Further 
allegations  are  made  substantially*  as  contained  in  the  complaint, 
as  above  set  out,  and  the  same  relief  is  prayed  for. 

The  defendants  filed  |eparate  answers,  denying  certain  alle- 
gations of  the  complaint  and  intervening  petition,  and  alleging 
their  right  under  their  charters  and  the  ordinances,  franchises, 
and  authority  conferred  upon  them  by  said  city  to  construct  the 
conduits  on  Washington  avenue  described  in  the  complaint,  and 
further  alleging  that,  under  the  facts  stated  in  the  complaint,  this 
Commission  is  without  jurisdiction  in  the  premises. 

The  facts,  so  far  as  necessary  to  an  understanding  of  the  ques- 
tions, are  as  follows: 

Complainant  is  the  owner  of  a  leasehold  interest  in  Ihe  real 
estate  situated  on  Washington  avenue  between  Fourth  and 
Eighth  streets,  as  described  in  the  complaint.  Prior  to  and  at 
the  time  of  the  effective  date  of  the  Public  Service  Commission 
Law,  and  ever  since,  each  defendant  was  and  is  an  electrical  cor- 
poration engaged  in  the  business  of  generating  and  vending 
electricity  as  a  public  utility  in  the  city  of  St.  Louis,  with  the 
consent  of  said  city.  The  defendants  had  commenced  the  dig- 
ging of  a  trench  on  said  Washington  avenue  at  the  time  of  the 
filing  of  the  complaint,  and  claimed  authority  so  to  do  under  a 
permit  from  the  board  of  public  improvements  of  said  city.  In 
granting  said  permit  the  board  of  public  improvements  claimed 
to  be  acting  under  authority  of  an  ordinance  of  the  municipal 
assembly  of  said  city,  known  as  the  "Eeyes  Ordinances."  Inter- 
vener is  an  electrical  corporation  engaged  in  generating  and 
vending  electricity  to  the  public  in  said  city,  and  was,  at  all  times 
mentioned,  ready,  willing,  and  able  to  furnish  electricity  to  all 
consumers  along  said  Washington  avenue  between  Fourth  and 
Eighth  streets. 

In  the  year  1896  the  said  Keyes  Ordinance  was  duly  enacted 
by  the  municipal  assembly  of  the  city  of  St.  Louis.  Under  the 
provisions  of  this  ordinance  a  certain  district,  called  the  under- 
ground district,  was  described  and  established,  which  included 
the  street  in  controversy.  The  construction  of  poles  and  over- 
head wires  for  the  distribution  of  electricity  was  thereafter  for- 
bidden in  said  district,  and  the  existing  poles  and  wires  were 
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required  to  be  removed  or  placed  underground  within  a  period 
cf  time  therein  fixed-  The  construction  of  conduits  fojr  placing 
such  wires  underground  in  said  district  was  authorized  only  upon 
permission  from  the  board  of  publie  improvements.  Said  board 
was  required,  upon  application  for  such  authority,  or  upon  its 
own  motion,  to  designate  a  day  within  ninety  days  after  the  ap- 
proval of  said  ordinance  upon  whidi  it  would  consider  the  mAir 
ter  of  constructing  conduits  in  said  district,  and  to  give  fifteen 
days'  notice  of  the  time,  place,  and  object  oi  the  mideting  and  of 
the  streets  to  be  considered.  The  ordiimnee  does  not  expressly 
provide  for  any  subsequent  meeting  of  said  board  for  the  consid- 
eration of  applications  for  permission  to  cc^istruct  conduits  in 
said  district.  Only  such  persons  and  corpOTations  as  were  an- 
thorized  by  their  charters  at  the  time  of  the  passage  of  the  ordi- 
nance, or  within  ninety  days  thereafter,  were  entitled  to  receive 
a  permit  from  said  board  to  construct  conduits  and  operate  wires 
therein  in  said  underground  district  All  persons  or  corporations 
which  failed  to  appear  at  the  time  designated  and  submit  appli- 
cations and  plans  as  therein  required  were  excluded  frcmi  the 
right  to  construct  such  conduita  and  operate  wires  therein  in  the 
streets  named  in  the  advertisement  and  situate  within  the  said 
district,  but  were  not  so  excluded  from  such  right  in  streets  in 
said  district  not  included  in  the  advertisement  As  to  sudi 
streets,  it  is  provided :  "But  in  referenee  to  all  streets,  alleys  or 
public  places  which  have  not  been  assigned,  or  which  having 
been  assigned  and  are  not  occupied  as  herein  provided,  the  board 
of  public  improvements  may  proceed,  and  such  persons,  cor- 
porations or  associations  as  are  specified  may  make  application 
and  may  acquire  rights  at  any  time  hereafter,  in  the  manner  and 
subject  to  the  same  obligati<ms,  duties  and  conditions  provided 
in  this  ordinance." 

The  meeting  was  advertised  and  held  by  said  board  witiiin 
ninety  days,  as  provided  in  the  ordinance;  but  the  right  to  con- 
struct conduits  upon  Washington  avenite  between  Fourth  and 
Ei^th  streqts  was  not  applied  for^  nor  named  in  the  advertise- 
ment, nor  was  a  permit  ever  issued  by  the  board,  granting  such 
right  until  issued  to  these  defendants  on  January  6,  1914. 

It  is  contended  by  the  complainant  and  intervener  that  under 
the  provision  oi  the  Keyea  Ordinance  the  authority  of  tl^  board 
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of  public  imiyrot<ettiei!iit8  to  grant  permits  £or  ^e  construetion  6i 
conduits,  etc.,  In  the  underground  district  was  exhausted  at  the 
first  meeting  held  leitiiin  ninety  days  after  the  passage  of  said 
ordinance,  and  that  ther^ter  such  right  could  be  acquired  only 
from  the  inunicipal  assembly.  Defendants  contend  that  the 
power  thus  conferred  upon  the  board  to  issue  such  permits  was  a 
continuing  one,  and  tbat  the  ordinance  had  been  uniformly  so 
construed  and  acted  upon  hy  the  board ;  that  as  no  o&er  permit 
had  ever  been  issued  as  to  die  street  in  controversy,  the  permit 
of  January  6, 1914,  was  regular  and  valid. 

Upon  hearing  the  Commission  held  that  it  had  no  jurisdic- 
tion to  grant  the  relief  asked,  and  dismissed  the  complaint  A 
writ  of  review  was  issued  from  llie  circuit  court  for  8t  Louis 
county;  and  that  court,  upon  hearing,  affirmed  the  order  of  the 
Commission,  and  it  is  from  tiiat  judgment  that  this  appeal  is 
prosecuted.  The  Union  Ekctrie  Light  &  Power  Company,  in- 
tervener, dropped  out  of  the  record,  and  is  not  a  party  to  this 
appeal. 

Brown,  C,  filed  the  following  opinion: 

The  question  presented  is  whether  or  not  the  petitioner  is 
entitled  to  any  relief  upon  the  facts  stated  in  his  complaint  to 
the  Public  Service  Commission.  The  only  relief  asked  was  in- 
junctive in  its  character,  consisting  of  "an  order  on  the  defend- 
ants, and  each  of  them,  restraining  them  from  interfering  with 
the  surface  of  Washington  avenue  between  Fourth  and  Eighth 
streets,  in  the  city  of  St.  Louis,  and  from  constructing  or  under- 
taking to  construct,  and  from  using  or  maintaining,  the  conduit^* 
they  were  about  to  construct  by  permission  of  the  board  of  public 
improvements  of  the  city.  While  the  plaintiff  does  not,  in  his 
brief  and  oral  argument,  insist  upon  the  jurisdiction  of  the 
Commission  to  grant  the  restraining  order  specially  asked  in  his 
complaint,  he  does  insist  strongly  that  upon  the  prayer  for 
general  relief  it  should  order  that  the  defendants  desist  from 
their  enterprise,  as  a  foundation  for  an  application  for  a  restrain- 
ing order  in  the  circuit  court.  We  will,  therefore,  without  at- 
tempting to  explain  this  distinction,  consider  the  question  along 
the  line  to  which  we  are  invited. 

The  state  Constitution  distributes  the  powers  of  the  govern- 
ment into  three  "distinct"  departments, — the  legislative,  execu- 
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tivey  and  judicial,— and  provides  that  ^^no  person  or  collection  of 
persons,  charged  with  the  exercise  of  powers  properly  belonging 
to  one  of  those  d^artments,  shall  exercise  any  power  properly 
belonging  to  either  of  the  others."    Mo.  Const  art.  3,  §  1. 

The  judicial  power  is,  by  the  same  orgaxuc  law,  vested  in  a 
supreme  court,  the  St.  Louis,  Kansas  City,  and  Springfield  courts 
'  of  appeal,  circuit  courts,  criminal  courts,  probate  courts,  county 
courts,  and  municipal  corporation  courts.  That  these  do  not 
include  the  Public  Service  Commission  is  plain.  The  legislative 
power  is,  in  language  equally  simple,  vested  in  the  general  as- 
sembly. As  is  said  by  the  Supreme  Court  of  the  United  States 
in  Eoss  V.  Oregon,  227  U.  S.  150,  67  L.  ed.  458,  33  Sup-  Ct.  Rep. 
220,  Ann.  Cas.  1914C,  224,  the  passing  of  a  law  reaches  every 
form  in  which  the  legislative  power  of  a  state  is  exerted,  including 
not  only  an  enactment  of  the  legidlature,  but  ^'a  by-law  or  ordi- 
nance of  a  muni<^pal  corporation,  or  a  regulation  or  order  of  some 
other  instnmientality  of  the  state  exercising  delegated  legislative 
authority''  (loc.  cit  163)  ;  citing  New  Orleans  Waterworks  Co.  v, 
Louisiana  Sugar  Ref.  Co.  125  U.  S.  18,  31  L.  ed.  607,  8  Sup. 
Ct.  Eep.  741;  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  XT.  S.  142, 
148,  45  L.  ed.  788,  791,  21  Sup.  Ct.  Eep.  575 ;  Davis  &  F. 
Mfg.  Co.  V.  Los  Angeles,  189  U.  S.  207,  216,  47  L.  ed.  778, 
780,  23  Sup.  Ct.  Rep,  498;  Grand  Trunk  Western  R.  Co.  v. 
Railroad  Commission,  221  U.  S.  400,  403,  55  L.  ed.  786,  787, 
31  Sup.  Ct.  Rep.  537.  The  difference  between  the  legislative 
and  judicial  function  is  stated  in  the  same  case  (loc.  cit.  163) 
by  a  quotation  from  Prentis  v.  Atlantic  Coast  Line  Co.  211  U. 
S.  210,  226,  53  L.  ed.  150,  158,  29  Sup.  Ct.  Rep.  69,  as  fol- 
lows: *'A  judicial  inquiry  investigates,  declares,  and  enforces 
liabilities  as  they  stand  on  present  or  past  facts  and  under  laws 
supposed  already  to  exist.  That  is  its  purpose  and  end.  Legis- 
lation, on  the  other  hand,  looks  to  the  future  and  changes  exist- 
ing conditions  by  making  a  new  rule  to  be  applied  thereafter  to 
all  or  some  part  of  those  subject  to  its  power." 

While  there  are  many  refined  distinctions  which  may  arise  in 
distinguishing  between  the  legislative  and  judicial  powers,  the 
foregoing  distinction,  although  general,  is  accurate,  and  they 
must  all  measure  up  to  its  terms;  and  in  so  far  as  the  Public 
Service  Commission  makes  rules  and  orders  within  its  legisla- 
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tive  authority  with  reference  to  those  matters  and  duties  witii 
which  it  is  charged  by  l^islative  enactment,  those  rules  and 
orders  become,  by  virtue  of  its  delegated  legislative  authority, 
the  law  of  the  land,  and  rights  and  duties  accruing  under  tbem 
are  to  be  enforced  accordingly.  Grand  Trunk  Western  Railway 
Oo.  V.  Eailroad  Commission,  supra,  and  cases  cited.  Its  powers 
and  duties  are  broad  and  comprehensive.  They  include  the  pro- 
tection of  the  people  of  the  state  against  extortion  and  inyconven- 
ionce  arising  from  neglect  and  misconduct  in  the  service  of  the 
public  utilities  which  have  been  placed  under  its  supervision  and 
-control ;  and  16  that  end  it  is  its  duty,  among  others,  to  represent 
ihe  people  interested  in  such  service  by  proceeding  for  them  in 
the  courts  to  establish  and  enforce  their  rights,  including  those 
which  accrue  by  virtue  of  its  rules  and  orders.  In  all  these 
things  it  acts  by  virtue  of  the  legislative  authority  with  which 
it  is  clothed,  and  necessarily  within  the  limits  of  the  legislative 
power;  for  the  stream  cannot  rise  above  its  source  nor  the  crea- 
ture above  its  creator.  When  the  existence,  validity,  force,  or 
effect  of  a  law  is  called  in  question  in  a  contest  between  individ- 
uals or  corporations,  a  judicial  question  is  involved  which  is  not 
within  its  authority  to  determine,  because  the  same  function  was 
not  within  the  authority  of  the  legislature. 

In  this  case  the  controversy  is  between  a  corporation  owning 
a  leasehold  interest  in  improved  real  estate  on  Wac^ington  ave- 
nue between  Fourth  and  Eighth  streets  in  the  city  of  St  Louis 
and  the  two  defendant  corporations.  It  arises  out  of  the  fact 
that  the  defendants  are  about  to  disturb  the  surface  of  Washing- 
ton avenue  for  the  construction  and  maintenance  of  a  conduit 
for  electric  wires,  and  their  maintenance  and  operation  for  trans- 
mission of  electricity,  by  which  the  complainant  asserts  that 
he  will  be  damaged  in  respect  of  his  leasehold.  He  alleges  that 
the  defendants  assert  the  right  to  do  the  work  under  a  permit 
issued  by  the  board  of  public  improvements  of  the  city.  This 
permit,  the  complainant  says,  is  not  suJBcient  to  authorize  the 
work,  because:  (1)  It  is  void  for  nonconformity  with  conditions 
of  the  ordinance  upon  which  it  purports  to  be  founded;  and  (2) 
that  if  otherwise  valid  it  requires  a  certificate  of  public  utility 
from  the  Commission.    This  raises  the  question  of  the  suflBciency 

of  the  permit,  which  is  the  subject  involved  in  the  proceeding. 
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It  requires  the  construction,  alternatively  at  least,  of  the  Keyes 
Ordinance,  upon  the  terms  of  which  it  depends  for  its  validity, 
and  of  the  Public  Service  Commission  Law,  which  complainant 
invokes  as  a  ground  for  relief.  These  are  both  purely  judicial 
questions.  That  the  plaintiff  waives  all  claim  to  relief  except 
an  order  of  the  Conmaission  upon  defendants  to  desist  in  their 
work  can  make  no  difference.  The  proceeding  involves  a  judi- 
cial inquiry  as  to  the  force  and  effect  of  these  laws,  and  asks  a 
judgment  against  the  defendants  that  they  stop  their  work.  The 
character  of  the  proceeding  is  not  affected  by  the  remedy  which 
the  complainant  may  have  in  mind  to  enforce  his  order. 

The  conclusion  at  which  we  have  already  arrived  makes  it 
unnecessary  to  consider  either  of  the  other  questions  involved: 
(1)  The  necessity  of  a  certificate  of  public  utility  to  authorize 
the  work;  and  (2)  the  sufficiency  of  the  permit  of  the  board 
of  public  improvements  under  the  Keyes  Ordinance.  If  these 
questions  should  ever  come  before  the  court  in  judicial  proceed- 
ings which  involve  them,  they  can  then  be  considered  and  deter- 
mined. 

The  judgment  of  the  Circuit  Court  affirming  the  order  of  the 
Commission  dismissing  the  complaint  is  affirmed. 

Railey,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  Brown,  C,  is  adopted  as  the  opinion 

of  the  court. 

All  concur;  Bond,  P.  J.,  in  result  only,  and  Graves  and  Blair, 

JJ.,  in  result 
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HISSOI7RI  FimiilO  SHmVIOE  COMMISSION. 

I.  B.  KNIGHT  et  al. 

FOBD  HABVEY  and  B.  J.  Brmfaam,  BeoeiveiB  of  Metropolitan 
Street  Baflway  Company,  and  Metropolitan  Street  Bailway 
Company. 

[Case  No.  98.] 
MAYWOOD  CIVIC  LEAGUE 

V. 

TOBD  HABVEY  ^nd  B.  J.  Dunham,  Beoeiyers  of  Metropolitan 
Street  Baihray  Company,  and  Metropolitan  Street  Bailway 
Company. 

(Coae  Ko.  792.] 
LEWIS  B.  JEWELL  et  aL 

V. 

FOBD  HABVEY  and  B.  J.  Dunham,  Beceivers  of  Metropolitan 
Street  Bailway  Company,  and  Metropolitan  Street  Bailway 
Company. 

[Case  No.  792.] 

CITY  OP  INDEPENDENCE 

V. 

FOBD  HABVEY  and  B.  J.  Dunham,  Beceivers  of  Metropolitan 
Street  Bailway  Company,  and  Metropolitan  Street  Bailway 
Company. 

[Case  No.  876.] 

BE  KANSAS  CITY  BAILWAYS  COMPANY, 

[Case  No.  1,104.] 

OmstituMoH^    law  —  Impairment     of    contract  —  BUcrinUnaUon  — 
Hea^onablenes^  of  rates, 

1.  The  acceptance  of  the  conditions  of  a  local  franchise  hj  a  street 
railway  company  operated  partly  within  and  partly  outside  of  a  city 
does  not,  under  the  prorisions  of  an  act  (Mo.  Const.  S  20,  art.  12)  pro- 
▼iditig  that  no  street  railway  can  be  constructed  or  operated  within  a 
city  without  its  consentt  prohibit  the  Commission  from  considering  the 
company's  lines  as  a  whole,  in  a  rate  proceeding;  and  the  company** 
P.U.R.1918B. 


Digitized  by 


Google 


414  MISSOURI  PUBLIC  SEKVICE  COMMISSION. 

outside  lines  will  not  be  segregated  where  the  property  has  for  a  number 
of  years  been  owned  and  operated  as  a  singla  systeuL 
Discrimination '^ Bail/way    fares'^ Equal    charge   for   unequal   dia^ 
tances. 

2.  The  charging  of  equal  street  railway  fares  for  unequal  distances^ 
where  the  operation  is  under  the  same  or  substantially  similar  circum- 
stances and  conditions,  constitutes  ah  undue  and  unreaaouable  prejudice 
and  disadvantage  in  violation  of  §§  33  and  34  of  the  Missouri  Public 
Service  Commission  Law;  and  the  reasonableness  of  the  rate  or  of  the 
return  upon  that  part  of  the  system  upon  which  the  discriminatory^ 
charge  is  made  is  immateriaL 

BmUb '^  Street  railroads  ^  Reasonableness. 

3.  The  Missouri  Consmission  refused  to  extend  5-cent  street  railway 
fares  to  points  on  the  company's  lines  from  10  to  11.5  miles  from  the 
business  center  of  ^the  city  from  which  the  company's  lines  extended, 
where  this  would  result  in  a  much  greater  service  for  the  5-cent  fare 
than  would  be  rendered  to  passengers  to  or  from  other  points  on  the 
system. 

Betum '-»  Reasonableness  as  a  wTiole, 

4.  The  fact  that  a  street  railway  eompany  is  not  earning  a  sufficient 
return  on  that  portion  of  its  lines  operated  outside  of  a  city  is  not  con- 
trolling on  the  question  of  the  reasonableness  of  rates,  so  long  as  the 
company  is  earning  a  fair  return  on  its  system  as  a  whole. 

[November  22,  1W7.] 

IisTQUiBY  concerning  the  reasonableness  of  rates  on  the  lines  of 
the  Kansas  City  Kailway  Company  outside  of  Kansas  City,  Mis- 
souri ;  company  ordered  to  cease  from  charging  passengers  to  and 
from  Fairmount  and  Maywood  districts  a  greater  or  different 
compensation  from  that  charged  passengers  riding  equal  distances 
to  and  from  other  points  on  its  system. 

REPORT. 

Busby,  Chairman:  The  defendant  Metropolitan  Street  Kail 
way  Company  was  operated  by  the  above-named  receivers,  ap- 
pointed by  the  district  court  of  the  United  States  for  the  western 
district  of  Missouri,  at  the  time  the  complaints  in  cases  num- 
bered 98,  792,  793,  and  875  were  filed  herein.  The  company 
has  since  been  reorgaoiized,  the  receivership  terminated,  and  the-. 
properties  are  now  owned  and  operated  by  the  Kansas  City  Rail- 
ways' Company  (hereinafter  referred  to  as  the  railways  com- 
pany), the  complainant  in  case  Xa  1104  herein. 

Kansas  City,  Missouri  (hereinafter  referred  to  as  Khiisas 
City),  eirtends  west  to  the  boundary  line  between  Missouri  and 
Kansas,  and  Kansas  City,  Kansas,  immediately  adjoins  it  on  the 
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west,  across  the  stste  lina  Independence,  tke  county  seat  of 
Jackson  county,  Missouri,  with  a  population  of  about  12,000,  is 
situated  east  of  Kansas  City,  its  weirtern  limits  being  2^  miles 
east  of  the  eastern  limits  of  Kansas  City.  The  territory  be- 
tween Kansas  City  and  Independence,  though  unincorporated, 
is  thiddy  populated,  urban  in  eharacter,  and  the  people  have 
practically  all  the  public  utility  conveniences  of  a  city,  includ- 
ing street  car  service.  What  is  known  as  the  Fairmount  resi- 
dence district  in  this  territory  inchides  the  Mount  Washing- 
ton residence  district  and  also  Fairmount  park,  a  place  of  amuse- 
ment, largely  patronized  by  the  cities  during  the  simamer  season. 
South  of  Fairmount  are  Maywood  and  Englewood  residence  dis- 
tricts (hereinafter  referred  to  as  Maywood),  extending  from 
Kansas  City  to  Independenca 

The  railways  company  renders  exclusive  street  car  service  in 
Kansas  City,  Kansas  City,  Kansas,  and  in  Independence,  Fair-* 
mount,  and  Maywood.  A  line  also  extends  to  the  village  of  Bod^ 
son,  in  Jackson  county,  a  few  miles  south  of  the  southern  limits 
of  Kansas  City.  The  Independence  line  branches  at  Fairmount 
junction,  a  station  ^  mile  east  of  Kansas  City,  one  line  extending 
through  Fairmount  to  Fairmount  park,  a  distance  of  about  J 
of  a  mile  from  the  junction,  the  other  extending  through  May- 
wood  and  on  into  Independence. 

Under  franchise  provisions  with  each  city  (Kansas  City  and 
Kansas  City,  Kansas)  the  street  car  fare  is  fixed  at  5  cents,  with 
universal  transfer  privilege  entitling  the  passenger  to  ride  to 
any  point  on  the  railway  system  within  the  limits  of  either  city. 
The  same  5-cent  fare  is  and  has  been  in  force  also  to  Fairmount 
junction,  but  at  the  time  of  filing  the  complaint  in  case  No.  98  an 
additional  fare  of  5  cents,  or  at  the  rate  of  2^  cents,  if  the  pas- 
senger purchased  a  coupon  book,  was  charged  each  way  between 
the  junction  and  the  park,  excepting  during  the  park  season. 
Under  a  stipulation,  however,  between  the  parties  and  order  of 
this  Commission  hereinafter  mentioned  in  case  No.  98,  the  5-cent 
fare  has  been  in  force  in  the  Fairmount  district  the  entire  time 
since  January  15,  1914.  At  the  time  of  filing  the  complaints  in 
eases  numbered  792  and  793,  an  additional  fare  of  5  cents  one 
way,  or  a  round-trip  fare  of  15  cents  on  purchase  of  a  round-trip 
ticket,  with  transfer  privileges,  was  charged  from  Fairmount 

P.U.R.1018B. 


Digitized  by 


Google 


41«  MISSOURI  PUBLIC  8EBVIGE  CX)MMISSION. 

junotictti  to  or  from  Maywood  or  IndepeodOToe,  but,  \aider  order 
of  tiiis  Commission  in  said  cases  numbered  792  and  793,  the  5* 
cent  fare  has  been  in  force  to  and  from  Haywood  sinc^  about 
October  15, 1916,  Uo  reduction  has  beai  made  in  the  abote  fare 
to  and  from  Indep^idence ;  and  aik  additional  fare  of  5  cents  is 
also  charged  at  this  time  on  the  Dodson  line  beyond  the  city 
limits. 

It  was  agreed  by  the  parties  that  these  five  oases  ^uld  be 
heard  tc^ether  by  the  CommisBion,  and  that  any  or  all  evidence 
in  either  and  also  in  ease  No*  810,  3  Mo*  P*  S.  (X  593,  involving 
the  reorganization  of  the  railways  company,  as  far  as  relevant 
and  material,  mi^t  be  considered  by  the  Oomihissiou.  We  have 
so  considered  the  cases,  and  will  ocmsolidate  and  determine  tb^n 
together  in  one  report  and  order. 

[After  setting  oat  the  substance  of  the  pleadings,  together 
with  the  orders  of  the  Commissioalieretbfore  made  in  the  cases, 
Olulinnan  Busby  continues.} 

OPINION. 

The  railway  company  owns  and  operates  about  300  miles  of 
single  track  in  Kansas  City,  Kansas  City,  Kansas,  Rosedale, 
Kansas,  and  in  Jackson  county,  Missouri,  outside  of  Kansas 
City.  Its  lines  in  Jackson  county,  Missouri,  outside  of  Kansas 
City,  consist  of  19.22  miles  of  single  track  extending  to  the  Fair- 
mount,  Mayweed,  Independence,  and  Dodson  districts. 

As  seen  from  the  pleadings,  supra,  we  are  asked  by  the  repre- 
sentatives of  Fairmount,  Maywood,  and  Independence,  to  extend 
the  5-cent  fare,  with  universal  transfer  privilege,  to  those  dis- 
tricts; while,  on  the  other  hand,  we  are  asked  by  the  railways 
company  in  its  petition  to  s^egate  its  lines  serving  those  dis- 
tricts from  the  remainder  of  its  system,  and  fix  the  fare  thereon 
upon  a  mileage  basis,  at  the  rate  of  2  cents  per  passenger  per 
mile.  Mr.  Kealy,  the  president  of  the  company,  suggested  in 
his  testimony,  however,  that  we  establish  rates  as  follows :  '^That 
the  5-cent  fare  prevail  within  the  city  limits,  and  the  5-cent  fare 
prevail  outside  the  city  limits;  that  is,  irrespective  of  whether 
a  man  outside  the  city  limits  rides  two  blocks  or  7  miles.  Six 
miles  is  the  most  he  can  do  now;  and,  further,  that  the  5-cent 
fare  prevail  throughout  the  city  of  Independence,  Missouri, 
whether  on  the  local  line  or  the  interurban  line,  but  that  a  pas- 
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senger  boarding  an  Independenfie^  Missouri,  ear  onlsida  the  eity 
limits^  or  an  Independence  passeng^  transferring  to  the  looal 
line^  be  diarged  1  cent  additional  for  the  transfer.  The  effect  of 
that  wooU  be  a  5HXfnt  fare  to  the  eastern  limits  of  Kansas  City, 
Missouri^  another  5-oent  fare  to  Maywood,  Fairmount  park,  or 
Independence.  Anywhere  within  the  city  of  Independence  6 
cents ;  but  if  a  passenger  would  board  a  car  at  least  to  the  city 
limits  of  Kansas  City,  Missouri,  and  to  transfer  to  go  out  to  the 
fair  grounds,  he  would  pay  an  additional  cent  for  the  privile^  of 
transferring.'^ 

(1)  Railway  System  Treated  as  a  Whole. 

[1]  It  is  contended  by  the  complainants  that,  in  fixing  such 
rates,  we  should  consider  the  lines  and  properties  of  the  railways 
company  as  a  whole,  that  is,  as  one  entire  system ;  while,  on  the 
other  hand,  it  is  contended  by  the  railways  company  that  we 
should  separate  and  set  apart  its  19.22  miles  of  track  outside  of 
Kansas  City,  and  fix  the  rates  of  fare  thereon  separately  from 
the  remainder  of  its  system.  Its  contention  as  made  in  the 
brief  of  its  counsel  is  as  follows ! 

"The  Kansas  City  Eailways  Company  operates  the  system  of 
street  railway  furnishing  the  entire  service  of  that  character  in 
the  two  Kansas  cities.  It  also  operates  some  lines  outside  the 
city, — ^those  here  in  question.  These,  of  course,  it  does  not  op- 
erate pursuant  to  any  city  franchise,  but  under  general  state  law. 
The  city  operation  is,  of  course,  done  by  virtue  of  franchises  from 
such  cities.  These  two  cities  are  separated  alone  by  the  state 
line,  and  to  one  not  knowing  the  existence  of  such  line  they  pre- 
sent the  appearance  of  one  continuous  urban  community.  These 
franchises  contain  reciprocal  transfer  provisions;  each  has  the 
effect  of  providing  a  5-cent  rate  from  any  point  in  the  cities,  to 
any  other  point  therein,  so  long  as  a  ^Hoop"  is  not  made.  By  this 
is  meant  that  the  passenger  may  not  for  a  single  fare  return  sub- 
stantially to  the  initial  point,  but  must  go  by  a  reasonably  direct 
line  to  hi&  destination  anywhere  on  the  company's  lines  within  the 
city.  (Franchise,  §  9).  In  this  matter  we  are  not  concerned 
with  any  provision  of  the  Kansas  franchise  except  that  dealing 
with  transfers,  as  above.  The  Missouri  franchise  provides  that 
for  such  service  the  railways  shall  receive  a  5-cent  fare,  children 
under  eight  free,  and  those  from  eight  to  twelve^  2 J  cents.    Foi, 

P.U.R.1918B.  27 


Digitized  by 


Google 


4ld  MISSOURI  PU6U0  SERVICE  COMMISSION. 

such  fares  the  francIiiBe  requireB  no  service  outside  the  cities* 
(Franohis,  §  9). 

"The  Missouri  Frauohise. — This  franchise  stipulates  an  agreed 
valuation  (§  25),  provides  that  the  first  and  primary  purpose  is 
ta  secure  first-class  service  (§8),  makes  provisions  for  representa- 
tion of  the  city  upon  the  company  directorate,  it  having  five  of 
the  eleven  directors  (§4),  and  for  a  board  of  control,  having 
supervision  of  important  matters  of  service,  upon  which  board 
the  city  has  equal  representation  with  the  company  (§§  6-7).  It 
requires  the  performance  by  the  company  of  many  public  duties, 
such  as  paving  (§  20),  street-sprinkling  and  cleaning  (§  24), 
grading. (§  21),  watchmen  and  lights  (§  35),  contributions  to 
viaducts  and  subways  used  (§  14),  and  others.  All  these  mat- 
ters have  to  do  with  city  service. 

"As  stated,  the  franchise  provides  for  a  revenue  to  be  derived 
from  a  5-cent  fare  for  city  service  (§9).  It  does  not  stop 
here,  however.  It  makes  careful  provision  as  to  what  is  to  be 
doi;ie  with  that  revenue,  and  works  out  a  financial  plan  the  object 
of  which  is  to  insure  maximum  service  and  benefit  to  the  city, 
consistent  with  revenue  derived  and  fair  return  to  owners.  It 
does  not  content  itself  with  a  bare  recital  that  such  is  the  pur- 
pose of  the  contract  (§3),  but  insures  that  result  by  detailing 
standards  of  operation,  financial  and  otherwise,  and  manage- 
ment that  will  produce  that  result.  It  is  the  best  franchise,  from 
both  the  standpoint  of  the  city  and  the  property,  yet  written. 

"The  franchise  provides  that  after  operation  is  paid,  the  com- 
pany shall  receive  6  per  cent  upon  the  agreed  capital,  as  such 
capital  may  be  from  time  to  time  increased  or  diminished.  All 
surplus  above  this  shall  be  expended  for  additions,  extaisions, 
and  betterments,  without,  however,  addition  to  capital  value  until 
$6,300,000  shall  have  been  emended  (§  27)  ;  that  all  such  prop- 
erty so  bought  shall  belong  to  the  city,  and  shall  represent  an 
interest  of  the  city  in  the  property,  thus  furnishing  a  means 
whereby,  alone  or  in  conjunction  with  other  means,  the  city  may 
ultimately  acquire  the  whole. 

"It  provides  that  after  participation  in  the  surplus  b^ns  the 

city's  share  thereof  may  in  various  ways  be  devoted  to  bettering 

the  service  without  increasing  the  charge  therefor,  to  reduction 

of  capital  value,  and  thus  reducing  the  amount  cm  which  the 
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owners  earn  return,  to  reduction  of  fares  within  the  city,  or 
under  certain  conditions  for  other  public  city  purposes. 

"Let  it  be  noted  that  the  city  is  here  dealing  with  the  city  prob- 
lem of  city  transportation,  and  is  in  great  detail  working  out  a 
sound  and  ccmiplete  financial  and  operating  plan  for  its  solution, 
having  in  mind  service,  revenue,  expansion,  financing,  and  all 
other  essentials,  including  ultimate  city  ownership,  if  in  the  end 
that,  by  experience,  is  seen  to  be  good. 

"The  city  had  the  right  and  power  to  do  this  from  the  Con- 
stitution itself;  its  acts  in  this  respect  represent  not  only  a  con- 
tract, but  the  supreme  law  of  the  state.  When  it  thus  acted,  no 
one  can  upset  or  change  in  any  particular  what  it  has  done.  The- 
effect  of  its  act  was  to  segregate,  separate,  and  set  apart  the  city 
service  from  the  service  outside  the  city  and  make  two  units  of 
service, — one  subject  to  its  supreme  control  speaking  through  lie- 
franchise,  and  the  other  not  within  such  control.'^ 

Counsel  for  the  railways  company  contend  that,  inasnmch  aa 
it  is  provided  by  §  20,  article  12,  of  the  state  Constitution  that 
no  street  railway  can  be  constructed  or  operated  within  a  city  in 
this  state  without  the  consent  of  the  city,  that  Kansas  City  had 
and  exercised  the  power  of  requiring  the  5-cent  fare  and  certain 
other  provisions  contained  in  the  franchise  as  conditions  of  its 
grant  of  the  franchise  to  the  railways  company ;  that  when  the 
franchise  was  granted  by  Kansas  City  to  the  railways  company 
in  June  or  July,  1914,  and  accepted  by  the  company,  it  became 
an  inviolable  contract,  and  had  the  effect  under  the  said  provi- 
sions of  §  20,  article  12,  of  the  Constitution,  of  segregating  the 
lines  and  service  of  the  railways  ccnnpany  in  the  city  from  its 
lines  and  service  outside  of  the  city,  and  of  giving  the  city  "su- 
preme control,"  and  excluding  the  state  from  any  control  or  r^u- 
lation  of  the  rates  of  the  railways  company  within  the  city ;  that 
as  a  result  the  lines  of  the  railways  company  within  the  city  and 
outside  of  the  city  cannot  be  considered  as  a  whole,  but  must  be 
Seated  as  separate  lines  or  separate  units ;  and  that  the  maximumr 
ride  for  6  cents  under  the  franchise  within  the  city,  and  the 
earnings  of  the  company  within  the  city  or  on  the  system  as  a 
whole,  cannot  be  considered  in  determining  the  question  of  rea-^ 
sonable  rates  and  discrimination  outside  of  the  city. 

Wbile  we  agree  with  the  result  reached  by  the  Commission  in 
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its  former  report  in  the  Maywood  Oase  in  eoctending  the  &-etot 
fare  to  the  Maywood  district,  we  are  constrained  to  hold,  upon 
the  evidence  in  this  case  and  under  the  more  recent  decisions  of 
the  Supreme  Court  of  the  United  States  in  tl^  case  of  Fuget 
Sound  Traction  light  &  P.  Oo.  v.  Reynolcb,  244  U.  S.  574,  61 
L.  ed.  1325,  P.U.E.19l7r,  57,  87  Sup.  Ot.  Rep.  705,  and  other 
cases  cited,  infra,  that  the  Commission  was  in  error  in  holding 
therein  that  the  lines  and  properties  of  the  railways  company 
within  the  city  and  outside  of  the  city  should  be  considered  sepa- 
rately. We  are  satisfied,  upon  the  record  now  before  us  and 
under  the  decisions  cited,  that  the  lines  and  properties  of  the 
company  within  the  city  should  not  be  considered  separately  from 
those  outside  of  the  city;  that  the  granting  of  the  franchise  by 
the  city  to  the  company  did  not  have  the  effect  of  etxcluding  the 
control  or  regulation  of  the  state,  of  the  rates  of  the  railways 
company  within  the  city;  that  the  laws  of  the  state  requiring 
service  at  reasonable  rates,  and  prohibiting  discriminatipn,  etc., 
are  operative  within  as  well  as  without  Kansas  City;  and  tiiat 
the  maximum  ride  for  5  cents  under  the  franchise  within  the 
•city,  and  the  earnings  of  the  entire  system,  may  be  considered 
in  determining  the  questions  of  reasonable  rates  and  discrimina- 
tion outside  of  the  city. 

AH  of  the  lines  of  road  involved  in  this  case  are  not  only  owned 
and  operated  at  this  time  by  the  Kansas  City  EaUways  Company 
as  one  system,  but  have  been  so  owned  and  operated  by  it  and  its 
predecessor  for  a  number  of  years,  as  appears  from  the  report 
of  Bion  J.  Arnold,  special  commissioner  to  the  Federal  court  in 
the  reeeivership  proceedings  which  is  in  evidence  in  this  case. 
At  page  104,  vol.  1,  of  said  report,  the  following  statement  ap- 
pears: 

Kansas  City  &  Independence  Rapid  Trajisit  Railway. 

In  1896  there  was  acquired  from  Robert  Fleming  all  the  bonds 
imd  a  majority  of  the  stock  of  the  Kansas  City  &  Independence 
SUipid  Transit  Railway.  This  company  was  the  successor  to  the 
Kansas  City,  Independence,  k  Park  Railway,  having  acquired 
the  lin^  of  the  last-named  compsmj  in  1889. 

The  Kansas  City  &  Ind^ieodence  Rapid  Transit  Railway  was 
incorp<Hrated  im  Missouri,  January  26,  1889,  wit^  a  total  au- 
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thorized  capital  stoA  issue  of  $1,000,000^  of  wblA  (961,500 
bad  been  issued.  All  ibe  property  was  oonveyed  to  tbe  Metropol-* 
itan  Street  Eailway  Company  by  master  in  ohanoery  by  deed 
dated  November  8,  1895,  and  the  Metropolitan  Street  Railway 
Company  also  secured  $606,000  of  tbe  capital  stock  of  tbe  com'^ 
pany  in  tbis  transaction.  Tbe  original  line  was  canstmcted 
under  a  francbise  from  tbe  county  court,  dated  August  2,  1886. 

Tbe  property,  wben  taken  over  by  tbe  Metropolitan  Street  Bail- 
way  Company,  consisted  of  a  line  operated  by  steam  dummies, 
15.22  miles  in  lengtb,  over  tbe  following  route :  From  Fifte^itb 
street  northwardly  to  Twelfth  and  Cleveland  avenue,  east  to 
Jackson  avenue,  thenee  northwardly  to  Ninth  and  Kensington, 
east  on  Ninth  to  Hardesty,  and  thence  to  tbe  city  of  Indepen- 
dence over  tbe  same  route  now  traversed  by  tbe  Kansas  Oity  & 
Independence  car  line. 

Of  tbe  above  track,  that  extending  from  Twelfth  to  Fifteenth 
street  has  since  been  abandoned,  its  removal  also  being  one  of 
tbe  provisions  of  tbe  Peace  Ordinance  of  1903* 

And  at  page  105,  vol.  I,  of  said  Arnold  report,  the  following 
statement  also  appears: 

Park  Connecting  Eailway  Company. 

In  1898  the  Metropolitan  Company  acquired  all  tbe  capital 
stock  of  the  Park  Connecting  Railway  Company,  which  company 
had  a  franchise  granted  May  18*,  1898,  for  the  line  known  as  the 
Fairmount  Park  Stub  Line,  connecting  the  Kansas  City  &  In- 
dependence Line  with  Fairmount  park.  This  company  was  in- 
corporated in  Missouri,  January  21,  1898,  total  authorized  capi- 
tal stock  of  $30,000  of  which  $20,000  had  been  issued. 

And  at  page  155,  vol.  I,  of  said  Arnold  report,  tbe  f(dlowing 
statement  also  appears:  "Tbe  Metropolitan  system  serves  tbe 
territory  in  and  about  tbe  Kansas  cities,  including  Kansas  City, 
Missouri,  Kansas  City,  Kansas,  Bosedale,  a  suburb  of  Kansas 
Oity,  Kansas,  and  Independence,  a  city  distant  some  10  miles 
from  tbe  center  of  Kansas  City,  Missouri.  Although  operating 
in  different  municipalities  in  two  states,  the  system  is  operated 
as  a  unit,  and  the  ordinance  provisions  in  the  twc^  principal 
cities  are  practically  tbe  same,  thus  to  some  esztent  simplifying 
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the  situation;  and,  for  purposes  of  g^ieral  discussion^  the  system 
may  be  treated  as  serving  the  territory  as  a  whole  without  special 
reference  to  the  individual  municipalities.'* 

It  also  appears  that  in  the  application  of  the  Kansas  City  Bail* 
ways  Company  to  this  Commission  in  case  No.  810,  3  Mo.  P.  S. 
O.  593,  for  a  certificate  of  convenience  and  necessity,  and  for 
approval  of  the  reorganization  and  bond  issue  of  the  company, 
and  in  the  order  of  the  Commission  therein,  the  lines  and  prop- 
erties of  the  company  were  treated  as  a  whole,  and  not  s^arately. 
The  bond  issue  auUiorized  therein  was  blanketed  over  the  entire 
systan ;  and  the  following  statement  is  made  in  the  report  of  the 
Commission  in  that  case  (1.  c.  600).  "The  present  street  car 
system  in  Kansas  City,  Missouri,  and  vicinity,  is  the  result  of  a 
consolidation,  consummated  in  1902,  pursuant  to  ordinance  No. 
2278,  the  so-called  ^peace  agreement'  to  expire  in  1925,  of  the 
several  independent  street  railway  companies  of  that  commimity, 
which  theretofore  had  been  chartered  and  operated  as  separate 
and  competing  companies,  each  system  transferring  over  its  own 
lines,  and  not  with  competitors.  After  the  consolidation  a  single 
management  operated  the  entire  system  with  universal  trans- 
fers." 

The  testimony  of  Mr.  Kealy,  the  president  of  the  Kansas  City 
Railways  Company,  also  shows  that,  with  the  exception  of  a 
period  of  about  two  months  preceding  his  testimony  on  June  12, 
1917,  the  company  earned  a  retiirn  on  the  value  of  its  entire 
system  as  fixed  by  this  Commission  in  case  N"o.  810  of  7J  per 
cent  net  last  year  and  7  per  cent  net  this  year ;  and  that  on  ac- 
count of  the  increased  cost  of  coal  and  other  operating  expenses 
it  earned  a  return  of  6  per  cent  net  during  the  two  months  men- 
tioned. This  return  was  net  after  deducting  operating  expenses 
and  depreciation,  and  we  think  that,  in  view  of  this  and  other 
evidence  in  the  record,  we  would  be  in  error  in  setting  off  the 
19.22  miles  of  track  outside  of  Kansas  City,  and  considering  it 
separately  from  the  remainder  of  the  system  for  rate-making 
purposes. 

It  is  not  claimed  by  counsel  for  the  railways  company  that 
the  authority  of  the  state  to  fix  and  r^ulate  street  car  fares  in 
Kansas  City  has  been  surrendered  or  irrevocably  conferred  upon 
the  city  by  its  charter  or  any  statute  of  the  state^  but  such  claim 
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SH  based  upon  the  proviaions  of  §  20,  article  12,  of  the  Constitu- 
tioQ  of  the  state,  which  is  as  f olbws :  ^'No  law  shall  be  passed 
by  the  general  assembly  granting  the  right  to  construct  and  op-  V 
€rate  a  street  railway  within  any  city,  town,  village  or  on  any 
public  highway,  without  first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the  street  or  highway  proposed 
to  be  occupied  by  such  street  railroad;  and  the  franchises  so 
granted  shall  not  be  transferred  wid^ut  similar  assent  first  ob- 
tained." 

Said  §  20  of  article  12  should  be  read  in  connection  with  §  1, 
of  article  5 ;  §  5  of  artide  7 ;  and  §  14  of  article  7,  of  the  C!on- 
stitution;  and  when  so  read  and  considered  we  think  it  is  clear 
that  there  was  no  intention  by  the  provisions  of  §  20  to  sur- 
render to  the  cities  the  power  of  the  state  to  fix  and  regulate  street 
railway  fares  therein.  The  establishment  of  such  rates  is  a 
legislative  function  of  the  state  ^ieh  is  zeroised  under  the  po- 
lice power  of  the  state,  and  the  power  is  clearly  asserted  in  the 
sections  cited.  Said  §  1  of  article  4  of  the  Constitution  is  as 
follo\Y8 :  "The  legislative  power,  subject  to  the  limitations  here- 
in contained,  shall  be  vested  in  a  senate  and  house  of  representa- 
tives, to  be  styled  ^the  general  assembly  of  the  state  of  Mis- 
souri.^ " 

Said  §  5  of  article  12  is  as  follows :  ^^The  exercise  of  the  police 
power  of  the  state  shall  never  be  abridged  or  so  construed  as  to 
permit  corporations  to  conduct  their  business  in  such  manner  as 
to  infringe  the  equal  rights  of  individuals  or  the  general  well- 
being  of  the  state.'' 

And  said  §  14  of  article  12  is  as  follows :  ^TRailways  hereto- 
fore constructed,  or  that  may  hereafter  be  constructed  in  this 
state,  are  hereby  declared  public  highways  and  railroad  com- 
panies common  carriers.  The  general  assembly  shall  pass  laws 
to  correct  abuses  and  prevent  unjust  discrimination  and  extortion 
in  the  rates  of  freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state;  and  shall,  from  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight  on  such  railroads,  and  enforce 
all  such  laws  by  adequate  penalties.^' 

The  ordinance  granting  the  franchise  or  consent  of  the  dty  was 
enacted  June  15,  1914,  and  ratified  at  an  election  July  7,  1914^ 
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after  the  Public  Service  Commission  Law  of  liiis  state  became 
effective  on  April  15, 1913 ;  and  we  tkink  that  the  superior  power 
of  control  and  regulation  by  the  state  is  recognized  in  liie  ordi- 
nance itself.  Section  57  of  the  ordinance  provides  that  the 
necessary  certificate  of  convenience  and  necessity  be  obtained 
from  this  Commission,  and  pursuant  thereto  the  company  filed 
case  !N'o.  810  before  the  Commission,  and  obtained  an  order 
granting  sudi  certificate  under  the  provisions  of  the  Public  Serv- 
ice Commission  Law;  and  the  last  paragraph  of  §  7  of  the  or- 
dinance reads  as  follows :  ^^othing  in  this  ordinance  shall  be  so 
construed  as  to  take  away  or  abridge  any  power  now  or  hereafter 
possessed  by  the  state  or  city  to  supervise  and  r^ulate  tiie  opera- 
tion of  liie  property  including  the  routing,  stopping  and  schedul- 
ing of  cars  so  as  to  secure  for  tiie  public  the  best  possible  service 
and  accommodation ;  and  tl^  state  or  the  city  may  at  any  time 
employ  any  power  it  has  for  that  purpose  independently  of  any 
action  by  liie  city's  directors  or  the  board  of  control." 

In  the  recent  case  of  State  ex  rel.  United  R.  Co.  v.  Public 
Service  Co.  270  Mo.  429,  P.U.R.1917D,  762,  192  S.  W.  (L  c.) 
962,  the  supreme  court  of  this  state  held  that,  while  this  Com- 
mission was  prohibited  by  tiie  provisicms  of  §  20,  article  12,  of 
the  Constitution,  from  authorizing  or  directing  the  extension  of 
street  car  tracks  upon  the  streets  of  St.  Louis  without  the  consent 
of  the  city  authorities,  yet  the  court  further  held  that  the  provi- 
sions of  the  charter  of  St.  Louis  attempting  to  confer  power  upon 
the  city  to  regulate  rates,  etc.,  in  conflict  with  the  Public  Service 
Commission  Law,  was  invalid,  and  that  such  power  was  vested 
in  this  Commission.     The  court  held : 

"The  validity  of  certain  sections  of  the  charter  of  the  city  of 
St.  Louis  is  assailed  as  being  in  conflict  with  the  Public  Service 
Act  These  secti<ms,  so  far  as  pertinent  to  this  inquiry,  are  as 
foIlowB: 

"That  the  city  shall  have  power  ^to  regulate  the  construction, 
maintenance,  equipment,  operation,  service,  rates  and  charges  of 
public  utilities,  and  compel,  from  time  to  time,  reasonable  ex- 
tension of  facilities  for  such  service.*  City  St.  Louis  Charter, 
cl.  13,  §  1,  art  1. 

"  T?he  board  of  aldermen  shall  at  all  times  have  full  power,  to 
be  exercised  by  ordinance,  over  all  public  utilities  now  or  here- 
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after  existuig  in  the  city,  and  oaay  regulate  the  eharges  for  the 
use,  service  or  product  thereof  and  establish  whatever  require* 
ments  may  be  neeessary  to  secure  efficient  use,  service  or  prod- 
ucts, and  no  terms  or  conditions  contained  in  any  grant  fihall 
limit  or  impair  this  power/  City  St.  Louis  Charter,  §  2,  art 
19. 

**While  not  material  to  the  validity  of  these  sections,  it  is  a 
matter  of  historical  interest  that  they  were  adopted  as  a  part  of 
the  new  charts  of  the  city  of  St.  Lonis,  which  became  operative 
about  two  years  after  the  enactment  of  the  Public  Service  Act. 
llie  purpose  of  the  latter  was  to  provide  a  uniform  system 
throughout  the  state  for  the  regulation  and  control  of  public 
utilities,  and  te  create  and  establish  a  board  dothed  with  ample 
administrative  powers  to  investigate^  hear,  and  determine  all 
matters  concerning  the  conduct  and  management  of  such  utilities, 
whether  complaints  in  r^ard  thereto  were  submitted  by  the  rep- 
resentatives of  the  latter  or  their  patrons.  In  thus  providing  by 
R  state  law  a  means  whereby  all  questions  of  Ae  charact^  re- 
ferred to  might  be  heard  and  determined,  it  was  evidently  con- 
templated by  the  legislature  that  local  regulation,  such  as  mu- 
nicipal charters  and  ordinances  adopted  for  a  like  purpose  as  the 
state  law,  should,  upon  the  enactment  of  the  latter,  become  there- 
by superseded  or  abrogated,  or,  if  adopted  later  than  the  state 
law,  that  they  should  be  inoperative  and  void,  otherwise  confu- 
sion and  the  consequent  defeat  of  the  purpose  of  the  statutes 
would  result  from  conflicts  of  authority  which  would  inevitably 
arise.  While  the  freeholders  in  certain  municipalities,  for  ex- 
ample the  city  of  St.  Louis,  may,  under  the  express  authority  of 
the  Constitution  (§  16,  art.  9),  frame  and  adopt  a  charter  for 
their  government,  they  do  not  thereby  acquire  the  right  to  as- 
sume all  powers  the  state  may  exercise  within  its  limits,  but  only 
those  incident  to  it  as  a  municipality,  or  which  concern  matters 
of  purely  local  government.  Judge  Dillon  (Mun.  Corp.  5th  ed. 
§  63),  in  diseuasing  the  rule  as  above  announced,  says  in  effect: 

"  *While  a  city  may  frame  a  charter  for  its  government  as  a 
city,  includi^ig  all  that  is  necessary  to  its  conduct  and  manage- 
ment as  a  municipality,  it  does  not  thereby  incorporate  into  its 
government  all  the  power  the  state  has  for  the  protection  of  the 
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rights  and  the  r^ulation  of  the  duties  of  the  inhabitants  of  snob 
city  as  between  themselves.* 

**We  have  several  times  given  express  approval  to  this  rule, 
notably  in  State  ex  rel.  Gamer  v.  Missouri  &  K  Teleph.  Co.  189 
Mo.  83,  88  S.  W.  41,  where,  in  defining  the  meaning  of  the  Con- 
stitution in  providing  that  certain  cities  may  frame  charters  for 
their  own  government,  we  said  that  *<iiis  provision  is  to  be  limited 
as  stated  in  the  foregoing  rule,'  and,  further  elaborating  the  ap- 
plication of  the  doctrine,  declared  that  the  Constitution  does  not 
*conf  er  unlimited  power  on  the  city  to  r^ulate  by  its  charter  all 
matters  strictly  local;  for  there  are  many  matters  local  to  the 
city  requiring  governmental  regulation,  which  are  foreign  to  the 
scope  of  municipal  government.  In  none  of  the  cases  that  have 
been  before  this  court  bringing  into  question  the  charters  of  St 
Louis  and  Kansas  City  under  the  Constitution  of  1875  (§  16^ 
art.  9)  have  we  given  to  the  constitutional  provision  any  broader 
meaning  than  above  indicated'  (citing  many  Missouri  cases). 

"The  power  of  the  freeholders  of  the  city  of  St.  Louis,  in 
framing  and  adopting  the  present  charter,  must  be  held,  when 
properly  exercised,  to  have  been  limited  as  in  the  rule  stated. 
The  control  and  management  of  public  utilities  had  then  been 
provided  for  by  the  Public  Service  Commission  Act;  and  sudi 
control  was  not  a  matter  of  purely  local  or  municipal  concern, 
but  one  subject  to  the  state  legislative  will.     The  power  having  | 

been  thus  classified  and  defined,  the  attempt  of  the  framers  of  i 

the  charter  to  also  provide  for  such  control  constituted  an  un-  I 

warranted  invasion  of  a  province  clearly  within  the  purview  of  ! 

the  state.  In  so  far,  therefore,  as  clause  13  of  §  1  of  article  1, 
and  §  2  of  article  19  of  the  present  charter  of  the  city  of  St. 
Louis,  attempt  to  provide  for  the  regulation  of  public  utilities  for 
the  management  and  control  of  which  express  provision  has  been 
made  in  the  Public  Service  Act,  such  clause  and  sections  of  said 
charter  are  declared  to  be  inoperative  and  of  no  effect." 

Section  18  of  article  3  of  the  Constitution  of  New  York  is  the 
same  as  §  20,  article  12,  of  the  Constitution  of  this  state,  and 
the  appellate  division  of  the  supreme  court  of  New  York  in  the 
case  of  People  ex  rel.  New  York  &  N,  S.  Traction  Co.  v.  Public 
Service  Co.  175  App.  Div.  869,  P.Tr.R.191TB,  957,  162  N.  Y. 
Supp.  405,  held  that  such  constitutional  provision  did  not  au- 
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thorize  Ae  fixing  of  rates  by  the  local  axithorities  so  as  to  deprive- 
the  state  of  the  power  of  regulating  the  same.    The  court  held  r 

'^Section  1  of  article  3  of  the  Constitution  of  the  state  of  New 
York  has  provided  since  1846:  The  legislative  power  of  this 
state  shall  be  vested  in  the  senate  and  assembly.' 

"Section  18  of  the  same  article  has  provided  since  January  1, 
1875;  'No'  law  shall  authorize  the  construction  or  operation  of 
a  street  railroad  except  upon  the  condition  that  •  •  .  the 
consent  also  of  the  local  authorities  having  the  control  of  that 
portion  of  a  street  or  highway  upon  which  it  is  proposed  to  con-^ 
struct  or.  operate  such  railroad  be  first  obtained.' 

"Section  101  of  the  Railroad  Law  (Laws  1890,  chap.  665)  as 
it  existed  at  the  time  said  consent  was  given  provided :  *The  leg- 
islature expressly  reserves  the  right  to  regulate  and  reduce  the 
rate  of  fare  on  any  railroad  constructed  and  operated  wholly  or  in 
part  under  such  chapter  or  under  the  provisions  of  this  article.' 

"This  section  was  continued  without  change  as  §  181  in  the 
Railroad  Law  as  revised  and  amended,  and  made  chapter  49  of 
the  Consolidated  Laws  (Laws  1910,  chap.  481),  except  that  there 
was  added  thereto  the  clause :  'And  the  Public  Service  Commis- 
sion shall  possess  the  same  power,  to  be  exercised  as  prescribed 
in  the  Public  Service  Commissions  Law.' 

"Section  49  of  the  Public  Service  Commissions  Law,  as  amend* 
ed  and  revised  and  made  chapter  48  of  the  Consolidated  Laws 
(Laws  1910,  chap.  480),  provides:  'Whenever  either  Conmiis- 
sion  shall  be  of  opinion,  after  a  hearing  had  •  •  •  that 
.  .  •  the  maximum  rates,  fares  or  charges,  chargeable  by 
any  .  .  .  street  railroad  corporation  are  insuflScient  to  yield! 
reasonable  compensation  for  the  service  rendered,  and  are  un- 
just and  unreasonable,  the  Commission  shall,  with  due  regard 
among  other  tilings  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service  and  to  the 
necessity  of  making  reservation  out  of  income  for  surplus  and 
contingencies,  determine  the  just  and  reason^le  rates,  fares,  and 
charges  to  be  thereafter  observed  and  in  force  as  the  maximum  to 
be  charged  for  the  service  to  be  performed,  notwithstanding  that 
a  higher  rate,  fare,  or  charge  has  been  heretofore  authorized  by 
statute^  and  shall  fix  the  same  by  order  to  be  served  upon  all 
common  carriers,  railroad  corporaticHis,  or  street  railroad  corpora- 
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tions  by  whom  suoh  rates^  fares,  and  cliarges  are  thereafter  to  he 
observed.'     [Laws  1911,  chap,  546,  §  2]. 

"The  authority  of  the  Public  Service  Oinnmissian  under  this 
secticm  is  not  confined  to  decreasing  the  rates  of  fare  charged  by 
a  railroad  corporation,  but  it  also  has  the  power  to  increase  the 
rates  of  fare.  .  .  .  Manifestly,  §§  1  and  18  of  article  3  of 
the  Constitution  must  be  read  together.  So  read,  the  legislature 
is  prohibited  from  authorizing  the  construction  or  operation  of 
a  street  railroad,  except  upon  condition  that  the  consent  of  the 
local  authorities  be  first  obtained;  and  the  local  authorities  are 
prohibited  from  attaching  conditions  to  the  ccmsmit  which  as- 
sume to  r^ulate  the  rate  of  fare^  for  the  reason  that  the  right 
to  regulate  fares  to  be  charged  by  public  service  corporations  is 
essentially  a  l^islative  function.  People  ex  reL  Bridge  Operat- 
ing Co.  V.  Public  Service  Commission,  158  App.  Div.  129,  138 
N.  Y.  Supp.  434.  The  general  legislative  power  is  absolute  and 
unlimited,  except  as  restrained  by  the  Constitution.  People  ex 
rel.  Simon  v.  Bradley,  207  N.  Y.  592,  101  K  E.  766.  As  well 
might  the  legislature  disregard  the  constitutional  rights  of  the 
local  authorities,  and  itself  assume  to  give  the  constitutional 
consent,  as  the  local  authorities  assume  the  constitutional  rights 
of  the  senate  and  assembly  to  l^islate  r^arding  the  rates  of 
fare.  The  constitutional  provision  regarding  giving  consent  is  a 
restriction  upon  the  l^islature;  and  the  constitutional  provision 
regarding  l^slating  is  a  restriction  upon  the  local  authorities 
in  the  matter  of  attaching  conditicms  fixing  rates  of  fare.     •     .     • 

"The  consent  of  the  city  was  but  a  step  in  the  grant  of  a  single 
indivisible  franchise  to  construct  and  operate  a  street  railroad.'' 

In  a  Colorado  Case,  Ke  Colorado  Spgs.  L.  H.  &  P.  Co.  13  O. 
P.  S.  66,  it  was  held:  "A  municipality  is  precluded  from  con- 
tracting inviolably  for  rates  and  charges  of  public  utilities  in  the 
state  of  Colorado  by  §  3  of  art  15  of  the  state  Constitution,  which 
empowers  the  general  assembly  to  alter,  revoke,  or  annul  the 
charter  of  a  corporation  whenever  in  its  opinion  it  may  be  in- 
jurious to  the  citijsens  of  the  state ;  and  by  §  8  of  the  same  article, 
which  provides  ^that  the  police  power  of  the  state  shall  never  be 
abridged  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  a  manner  as  to  infringe  the  equal  rights  of 
individuals  ot  the  general  well-being  of  the  state.' " 
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It  has  been  uniformly  held  that  the  survender  of  the  sovereign 
power  of  the  state  to  fix  rates  most  be  evidenced  by  olear  and 
unmistakable  language,  and  we  do  not  think  that  §  20  of  article 
12  of  the  Missouri  Constitution  evidences  an  intention  to  sur- 
render or  del^ate  to  the  local  authorities  the  povrer  to  grant 
franchises  which  will  thereafter  prevent  the  state  from  regulating 
such  rates.  As  held  in  the  New  York  case^  supra,  the  consent  of 
the  city  under  §  20  of  the  Constituticm  is  but  a  step  in  the  grant 
of  a  single  indivisible  franchise  to  construct  and  operate  a  street 
railroad,  and  there  is  no  language  in  §  20  authorizing  the  city 
to  contract  away  the  police  power  of  the  state  to  fix  rates^  In 
the  case  of  Milwaukee  Electric  R.  &  light  Co.  v.  Bailroad  Com- 
mission, 238  U.  S.  (1.  c)  179,  69  L.  ed.  1259,  P.U.R.1915D, 
691,  35  Sup.  Ct.  Rep.  820,  although  the  Wisconsin  statute  pro- 
vided that  any  municipal  corporation  might  grant  to  a  street 
railway  company  the  use  of  the  streets  '^upon  such  terms  as  the 
pr(^r  authorities  shall  determine,''  yet  the  court  held  that,  not- 
withstanding a  franjchisc  agreement  which  had  been  entered  into 
between  the  city  of  Milwaukee  and  the  railway  pursuant  to  such 
statute,  the  state  Railroad  Commission  might  fix  and  regulate 
street  car  fares  in  such  city.     The  court  held : 

"The  fixing  of  rates  which  may  be  charged  by  public  service 
corporations,  of  the  character  here  involved,  is  a  legislative  func- 
tion of  the  state;  and,  while  the  right  to  make  contracts,  which 
shall  prevent  the  state  during  a  given  period  from  exercising  this 
impoi-tant  power,  has  been  recognized  and  approved  l^  judicial 
decisions,  it  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction.  This  proposition  has  been 
so  frequently  declared  by  decisions  of  this  court  as  to  render  un- 
necessary any  reference  to  the  many  cases  in  which  the  doctrine 
has  heen  affirmed.  The  principle  involved  was  well  stated  by 
Mr.  Justice  Moody  in  Honae  Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  273,  53  L.  ed.  182,  29  Sup.  Ct.  Rep.  50;  "The 
surrender  by  contract,  of  a  power  of  governm^it,  though  in  cer- 
tain well-defined  oases  it  may  be  made  by  legislative  authority, 
is  a  very  grave  act,  and  the  surrender  itself,  as  well  as  the  antiior- 
ity  to  make  it,  must  be  closely  scrutinized.    No  other  body  than 
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the  supreme  legislature  (in  this  case  the  legislature  of  the  state) 
has  the  authority  to  make  such  a  surrender^  unless  the  authority 
is  clearly  delegated  to  it  by  the  supreme  legislature.  The  gen- 
eral powers  of  a  municipality,  or  of  any  oliier  political  subdivi* 
sion  of  the  state,  are  not  sufficient.  Specific  authority  for  that 
purpose  is  required.' 

"The  chief  justice  of  Wisconsin,  who  delivered  the  opinion 
in  which  two  other  judges  concurred,  did  not  call  in  question 
the  ri^t  of  the  city  to  make  a  contract  with  a  public  utility  cor- 
poration, fixing  the  rates  to  be  charged  for  a  definite  period, 
which  would  bind  the  city  itself,  but  placed  his  decision  upon 
the  ground  that  the  section  in  question  gave  no  distinct  authority 
to  the  city  to  contract  away  the  l^slative  authority  of  the  state 
to  fix  tolls  and  fares  by  lowering  them  if  found  to  be  recessive; 
that  while  the  term  ^grant'  was  used,  he  held  the  grant  was  to 
be  upon  terms  such  as  the  municipal  authorities  might  deter- 
mine, and  that  this  language  was  more  appropriate  to  the  exer- 
cise of  power  by  the  municipality  than  to  the  making  of  a  con- 
tract between  parties.  The  language  of  the  section  certainly 
ienda  itself  to  this  construction,  and  there  is  nothing  in  specific 
4;erms  conferring  the  right  to  contract  by  agreement  between 
parties,  much  less  to  make  such  contract  during  its  existence 
exclusive  of  any  further  right  of  the  state  to  act  upon  the  sub- 
ject in  the  exercise  of  its  legislative  authority.  It  authorizes 
the  grant  of  the  use  of  the  streets  upon  such  terms  as  the  proper 
liuthorities  shall  determine,  not  upon  such  terms  as  the  parties 
in  intiarest  shall  agree  to." 

Three  of  the  lines  now  forming  part  of  the  street  railway 
system  in  Seattle  were  originally  constructed  under  separate 
franchises  (one  granted  by  the  city  of  Ballard  and  the  other 
two  by  the  city  of  Seattle),  which  franchises  provided  for  cer- 
tain rates  of  fare  on  said  lines.  After  the  granting  of  such 
separate  franchises,  the  city  of  Ballard  became  part  of  the  city 
of  Seattle,  and  the  three  lines  of  railway  also  became  and  were 
operated  as.  parts  of  the  street  railway  system  of  Seattle.  In 
holding  that  an  order  of  the  Public  Service  Commission  of  the 
state  of  Washington  requiring  passengers  to  be  carried  beyond 
the  limits  of  the  particular  franchises  and  at  reduced  rates  did 
not  impair  thci  obli^atioa  of  contracts,  and  that  the  lipes  in  ques- 
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fioii  should  Bot  be  considered  separately  but  as  parts  ef  an  entire 
system^  the  Supreme  CouH  of  the  United  States,  in  the  case  of 
Puget  Sound  Traction,  Light,  &  P.  Co.  v.  Reynolds,  344  TT.  S- 
574,  61  L.  ed.  1325,  P.U.E.1917P,  57,  37  Sup.  Ct.  Kep*  705, 
among  other  things,  said  t 

'^ Assuming  (what  is  not  clear)  that  the  provision  in  the  fran- 
chise ordinances  respecting  the  rates  of  fare  and  the  transfer 
privil^e  are  contractual  in  form,  still  it  is  well  settled  that  a 
municipality  cannot,  by  a  contract  of  this  nature,  foreclose  the 
exercise  of  the  police  power  of  the  state  unless  clearly  authorized 
to  do  so  by  the  supreme  legislative  power.  The  Constitution 
cf  Washington,  art.  12,  §  18,  requires  the  legislature  to  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight,  and  to  correct  abuses  and 
prevent  discrimination  in  rates  by  railroads.    .    •    . 

"It  is  insisted  that  neither  the  Alki  nor  the  Fauntleroy  Park 
line  is  earning  sufficient  to  pay  its  operating  cost,  or  even  can 
do  so  imder  a  fare  limited  to  5  cents,  and  that  for  this  reason 
an  order  requiring  these  lines  to  carry  passengers  beyond  the 
termini  fixed  in  their  franchises  upon  4-cent  tickets,  and  to  give 
them  the  more  costly  through  service  by  means  of  a  single  car,  is 
necessarily  a  taking  of  plaintiffs  property  without  compensa- 
tion, and  hence  without  due  process  of  law,  within  the  meaning 
of  the  14th  Amendment.  A  similar  point  was  made  in  the  bill 
with  respect  to  the  Ballard  beach  line,  but  is  not  seriously 
pressed  here.  As  to  the  other  two  lines,  there  seems  to  be  no 
question  that,  since  they  run  for  a  considerable  distance  over  the 
tide  flats,  receiving  and  discharging  but  few  passengers  en  route, 
so  that  a  majority  of  the  passengers  are  carried  distances  of  5 
or  6  miles,  these  lines,  separately  considered,  never  have  paid 
operating  expenses,  and  probably  never  will. 

"But  we  cannot  accede  to  the  suggestion  that  the  question 
whether  the  Commission's  order  is  <tonfiscatory  or  otherwise  arbi- 
trary wiliiin  the  inhibition  of  the  14th  Amendment  is  to  be 
determined  with  reference  alone  to  the  AIM,  the  Pauntleroy,  or 
the  Ballard  beadi  lines.  These  are  and  long  have  been  oparated 
by  plaintiff  as  parts  of  a  system  comprisiiQg' 200 'miles  of  tracks. 
The  Ccmimission  found  that  the  net  earnings  of  the  system  for 
the  year  ending  February  28,  1915,  not  including  depreciation 
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md  t&xes,  were  upwards  of  $1^600^000;  tbat  the  company  had 
refused  to  piroduce  the  valuations  of  its  property  made  by  ex- 
perts, and  had  failed  to  show  l^at  Ihere  was  not  sufficient  return 
from  its  property  to  pay  operating  expenses,  taxes,  and  .deprecia- 
tion, and  leave  a  balance.  And  from  the  evidence  introduced 
the  Commission  found  the  fact  to  be  that,  allowing  for  the  serv- 
ices required  by  its  order,  the  company  would  have  net  returns 
over  and  above  operating  expenses,  taxes,  and  depreciation*  It 
was  not,  and  is  not,  contended  that  the  system  earnings  are  nn- 
remunerative." 

(2)  Fairmount  and  May  wood  Fares. 

[2]  The  evidence  discloses  that  passengers  are  carried  for 
the  6-cent  fare  substantially  equal  oar  greater  distances  between 
points  on  the  company's  system  than  between  either  Fairmount 
or  Maywood  and  other  points  on  the  system  under  the  same  or 
substantially  similar  circumstances  and  conditions,  and  we  think 
that  the  company,  in  charging  an  additional  fare  to  and  from 
the  Fairmount  and  Maywood  districts,  was  discriminating 
against  such  districts  and  their  inhabitants,  and  was  subjecting 
them  to  an  undue  and  unreasonable  prejudice  and  disadvantage 
within  the  meaning  of  §§  33  and  34  of  the  Public  Service  Com- 
mission Law  of  this  state,  which  sections  are  as  follows : 

"Sec.  33.  Unjust  discrimination. — "No  conmion  carrier  shall, 
directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or 
other  device  or  method,  charge,  demand,  collect  or  receive  from 
any  person  or  corporation  a  greats  or  less  or  different  compen- 
sation for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property,  except  as  authorized  in  this 
act,  than  it  charges,  demands,  collects  or  receives  from  any  other 
person  or  corporation  for  doing  a  like  and  contemporaneous  serv- 
ice in  the  transportaticm  of  a  like  kind  of  traffic  under  the  same 
or  substantially  similar  cireuHistaneeB  and  conditions. 

"Sec.  84:.  Unreasonahle  preferemce. — "No  common  carrier 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  person  or  corporation  or  to  any  locality  or  to 
any  particular  description  of  traffic  in  any  respect  whatsoever, 
or  subject  any  particular  person  or  corporation  or  locality  or 
any  particular  desmptioii  of  trtdSc,  to  any  undue  or  unreason- 
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able  prejftdioe  or  disadvantage  in   any  respect  whatsoever.^' 
[LawB  1913,  p.  674.] 

It  appears  from  the  maps  and  other  evidence  before  us  that 
the  distances  between  certain  points  on  the  company's  system 
are  as  shown  in  the  following  tables : 

TABLE  1. 
Approximate  Distance  from  Ninth  and  MAin  Street,  Kansas  City,  Mo.  (Cen- 
ter of  the  Business  District  of  Kansas  City,.  Mo. ) ,  to  Various  Points  on 
the  SystMA. 

1.  Tp  Courthouse  at  Independence 10.0  mi. 

2.  "   Fair  grounds  at  Independence  11.5  " 

3.  "  Moore  street,  Independenoe   10.7  '' 

4.  «   Maywood  7.8  " 

5.  "   Fairmount  park    7.4  " 

6.  "   South  City  limHs,  Kansas  City,  Mo 8.0  " 

7.  '*    Swope  park,  Kansas  City 9.1  " 

8.  "   End  of  line,  Rosedale,  Kan 4.6  " 

9.  "   Strong  ave.  and  36th  Str.  Kansas  City,  Kan «.7  ** 

10.  "   27th  St.  and  Leavenworth  road,  Kansas  City,  Kan 6.3     *' 

11.  **  City  Park,  Central  ave.  Kansas  OHy,  Ean 4.7    " 

12.  "   Dodson,  Jackson  county,  Mo , • 11.0    ** 

TABLE  2. 
Present  Kide  for  5  Cents. 

1.  From  Swope  park,   Kansas   City,   Mo.»   to  27th   sitreet  and 

Leavenworth  road,  Kansas  City,  Kan 16.4  ml 

2.  "      Swope  park,  Kansas  City,  Mo.,  to  Strong  ave.  and  36th 

street,  Kansas  City,  Kan 16,8    " 

3.  *'      South  City  limits,  Kansas  City,  Mo.,  to  27th  street  and 

Leavenwortii  road,  Kansas  City,  Kan 14.3    ^ 

4.  "      South  City  limits,  Kansas  City,  Mo.,  to  Strong  ave.  and 

36th  street,  Kansas  City,  Kan 14.7    " 

5.  "      Swope  park,  Kansas  City,  Mo.,  to  end  of  line  at  Hose- 

dale,  Kan 13.6    " 

6.  **      South  City  limits,  Kansas  City,  Ma,  to  end  of  line  at 

Rosedale,  Kan 12.6    " 

7.  •*      Swope  park,  Kansas  City,  Mo.,  to  end  of  Central  ave. 

line,  Kansas  City,  Kan. 13.8    " 

8.  '*      South  City  limits,  Kansas  City,  Mo.,  to  end  of  Central 

ave.  line,  Kansas  City,  Kan 12.7  " 

9.  "      Swope  park,  Kansas  City,  Mo.,  to  Fairmoimt  park  ....  16.6  " 

10.      **      Swope  park,  Kansas  City,  Mo.,  to  Maywood  . . , 16.9  " 

IL      **      South  City  limits  of  Kaasaa  Ci^,  Mo.,  to  Fairmount 

park    16.4     " 

12.      *•      South  City  limits  of  Kansas  City,  Mo.,  to  Maywood 16.8    " 

Note. — ^Five-cent  fare  was  extended  to  Fainbouni  and  Maywood  under  stipu* 
lation  or  order  of  the  Commission  as  stated,  supra. 

TABLE  3. 

Approximate  Length  of  Hides  for  6  Cents  if  Universal  5-Cent  Fare  Were 

in  Effect. 

1.  From  Courthouse  at  Independence  to  Swope  park 19.1  mi. 

2.  "      Courthouse  at  Independence  to  South  City  fimits,  Kan- 

sas City,  Mo 18.0  " 

8.      "      Courthouse  at  Independence  to  Dodson,  Mo.  ..,......,  21.0  ** 

4.      "      Moore  street  at  Independence  to  Swope  park  ••.»•••»««»  19.8  ** 
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'6.  From  Moore  street  at  Independence  to  South  Limits,  Kansas 

City,  Mo 18.7   mL 

6.  "      Moore  street  at  Independence  to  Dodson,  Mo 21.7     ^ 

7.  '*      Fair  grounds  at  Independence  to  Swope  park 20.6     " 

8.  "      Fair  grounds  at  Independence  to  South  Limits,  Kansas 

City,  Mo 1».5     ** 

9.  "      Fair  grounds  at  Independence  to  Dodson,  Mo 22.5     ** 

10.  "      Dodson  to  Fairmount  park   18.4     " 

11.  "      Dodson  to  Strong  aye.  &  35th  str.  Kansas  City,  Kan.   17.7     " 

It  will  be  seen  from  table  No.  2,  that  the  longest  possible  Tide 
a  passenger  to  or  from  Fairmount  or  Maywood  can  have  for  the 
5-cent  fare,  with  transfer  privilege,  will  be  between  Swope  park 
and  Fairoiount  park,  a  distance  of  16.5  miles,  and  l)etween 
Swope  park  and  Maywood,  a  distance  of  16.9  miles,  while  the 
company  now  carries  passengers  for  the  6-cent  fare  approximate- 
ly the  same  distances  of  15.4  miles,  15.8  miles,  14.3  miles,  and 
14.7  miles. between  other  points  on  its  system;  and  it  further 
appears  from  table  No.  1  that,  while  a  passenger  between  Fair- 
mount  park  and  the  business  center  of  Kansas  City  will  have  a 
ride  for  the  5-cent  fare  of  only  7.4  miles,  and  between  May- 
wood  and  the  business  center  of  Kansas  City  of  only  7.8  miles, 
yet  that  the  company  is  now  carrying  passengers  for  the  5-cent 
fare  between  the  South  City  limits  of  Kansas  City  and  the  busi- 
ness center,  a  distance  of  8  miles,  and  between  Swope  park  and 
such  business  center  for  a  distance  of  9.1  miles.  As  most  of  the 
traffic  is  to  and  from  the  business  district  of  the  city,  a  com- 
parison of  the  service  that  one  district  receives  with  that  which 
another  receives  to  and  from  the  business  district  is  important 
in  determining,  the  question  of  discrimination. 

The  railways  company  offered  in  evidence  a  valuation  of  the 
property,  and  an  audit  of  the  revenues  and  expenses  on  its  lines 
and  properties  in  Jackson  county  outside  of  Kansas  City,  which 
showed,  or  tended  to  show,  that  such  lines  were  not  separately 
earning  a  return  on  the  value  of  the  property,  the  correctness  of 
which  was  challenged  by  the  representatives  of  Independence, 
Fairmount,  and  Maywood.  In  the  consideration  of  the  question 
of  discrimination  or  undue  preference,  however,  the  reasonable- 
ness of  the  rate  is  not  material,  and  we  think  that  we  need  not 
go  into  that  question  as  to  Fairmount  or  Maywood.  When  the 
charge  of  di9criminati<Mi  is  made,  it  is  not  a  sufficient  answer  to 
say  that  the  rate  complained  of  is  reasonable.  In  Beale  &  Wy- 
man  on  fiailroad  Rate  Regulation,  2d  ed.  §  753,  it  is  said:  "Tin- 
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^  these  proviflions  of  the  act,  quoted  in  the  first  seotion  of 
this  chapter^  a  oommunity  is  entitled  to  something  more  than  a 
reasonable  rate;  it  is  entitled  to  a  nondiscriminatory  rate.  A 
<jarrier  may  not  say :  We  will  give  to  this  community  a  reason- 
able rate/  and  meet  the  full  requirement  of  the  law.  It  must 
Tiew  its  rates  as  a  whole,  and  see  to  it  that  they  effect  no  advan- 
tage or  preference  to  one  commimity  over  another,  which  does 
not  arise  necessarily  out  of  transportation  advantages  which  the 
one  has  over  the  other.  A  commimity  may  be  less  oonoemed  with 
the  absolute  reasonableness  of  the  rate  to  which  it  is  subject  than 
it  is  with  the  rates  charged  to  its  competitors." 

And  as  stated,  supra,  the  evidence  shows  that  the  railways 
company  received  on  its  entire  system  a  return  of  7^  p«r  cent 
and  7  per  cent,  respectively,  during  the  two  years  preceding  the 
bearing  of  this  case,  which  included  a  6-cent  fare  during  the 
two  years  to  Fairmount  park,  and  a  5-cent  fare  since  October 
15, 1916,  to  Maywood;  and,  in  view  of  this  return  cm  its  ^itire 
system,  the  company  is  not  entitled  to  demand  a  return  upon  the 
small  fraction  of  its  system  outside  of  Kansas  City.  In  the  case 
of  Puget  Sound  Traction,  Light,  &  P.  Co.  v.  Reynolds,  244 
IT.  S.  574,  61  L.  ed.  1326,  P.U.R.1917F,  57,  37  Sup.  Ct  Rep. 
707,  supra,  the  Supreme  Court  of  the  United  States  further 
held:  "Plaintiff  relies  upon  Northern  P.  R  Co.  v.  North  Da- 
kota, 236  TJ.  S.  585,  604,  59  L.  ed.  735,  745,  L.R.A.1917F,  1148, 
P.U.R.1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1, 
where  this  court  held  that  a  statute  which  segregated  a  single 
commodity,  and  imposed  upon  it  a  rate  that  would  compel  the 
carrier  to  transport  it  for  less  than  the  proper  cost  of  transpor- 
tation, was  in  excess  of  the  power  of  the  state.  In  our  opinion, 
that  decision  is  inapplicable,  the  present  case  being  controlled 
rather  by  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649,  665, 
39  L.  ed.  567,  573,  15  Sup.  Ct.  Rep.  484,  where  the  state  of 
Arkansas  had  prescribed  a  maximum  rate  of  3  cents  per  mile 
for  each  passenger,  under  a  penalty  payable  to  the  passenger 
from  whom  an  overcharge  was  exacted;  and  in  an  action  to 
recover  such  a  penalty  the  company  defended  on  the  ground 
that  the  portion  of  its  road  over  which  plaintiff  was  carried  was 
highly  expensive  to  construct  and  maintain,  and  that  the  cost 

of  maintaining  it  and  transporting  passengers  over  it  exceeded 
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the  maximma  rate  fixed  by  law.  But  this  court  held  ^that  the 
correct  test  was  as  to  the  effect  of  the  act  on  the  defendant's  en- 
tire line,  and  not  upon  that  part  which  was  formerly  a  part  of 
one  of  the  consolidating  roads ;  that  the  company  cannot  claim 
the  right  to  earn  a  net  profit  from  eyery  mile,  section,  or  other 
part  into  which  the  road  might  be  divided,  nor  attack  as  unjust 
a  regulation  which  fixed  a  rate  at  which  some  such  part  would 
be  unremunerative;  .  .  .  and,  finally,  that  to  the  extent  that 
the  que8ti<m  of  injustice  is  to  be  d^^ermined  by  the  effects  of  the 
act  upon  the  eamings  of  the  company,  the  eanm^  of  the  entire 
line  must  be  estimated  as  against  all  its  legitimate  expenses  un- 
der the  operation  of  the  act  within  the  limits  of  the  state  of 
Arkansas.' " 

Cimsidering  all  the  evidence,  we  find  that  the  railways  com- 
pany was  charging  the  Fairmount  and  Maywood  districts  and 
their  inhabitants  greater  fares  than  it  was  diarging  passengers 
to  and  from  other  districts  on  its  system  for  doing  a  like  and 
contemporaneous  service  under  Ihe  same  or  substantially  simi- 
lar circumstances  and  condijions ;  that  thereby  it  was  giving  an 
imdue  and  unreasonable  preference  and  advantage  to  such  other 
passengers  and  districts,  and  was  subjecting  the  Fairmount  and 
Maywood  districts  and  their  inhabitants  to  an  imdue  and  unrea- 
sonable prejudice  and  disadvantage  in  violation  of  §§  33  and 
34  of  the  Public  Service  Commission  Law;  and  that  it  should 
be  ordered  to  oease  such  discrimination. 

(3)  Independence  and  Dodson  Fares. 

[3]  We  do  not  believe,  however,  that  the  5-cent  fare  should 
be  extended  to  Independence  or  Dodson.  And  neither  do  we 
believe  that  the  present  rates  of  fare  to  these  points  should  be 
raised  or  increased.  Although  notified,  the  village  of  Dodson 
was  not  represented  at  any  of  the  hearings  before  the  Commis- 
sion, and  we  do  not  understand  that  it  is  asking  for  a  reduction 
of  the  rate  on  its  line.  As  the  railways  company  is  not  carrying 
passengers  for  the  5-cent  fare  for  distances  equal  to  the  distances 
to  Independence  or  Dodson,  the  5-cent  fare  cannot  be  extended 
to  Independence  or  Dodson  on  the  ground  of  discrimination; 
and  we  do  not  think  that  such  fare  can  be  extended  to  them  on 
the  ground  of  the  reasonableness  of  such  a  rate. 

As  stated,  supra,  an  additional  fare  of  5  cents  each  way,  or 
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a  round-trip  fare  of  15  cents  on  purchase  of  a  ronnd-trip  ticket, 
with  transfer  privilege,  is  charged  for  carriage  between  Inde- 
pend^iice  and  Kansas  City^  and  an  additional  fare  of  5  cents 
each  way,  with  transfer  privilege,  is  also  charged  between  Dod- 
son  and  Kansas  City;  but,  as  will  be  seen  from  lihe  tables  set 
out  above,  passengers  to  and  from  Independence  or  Dodson  are 
given  much  the  longer  rides  on  the  system,  including  the  ride 
to  and  from  the  business  center  of  Kansas  City. 

While  passengers  from  certain  points  in  Independence  to  the 
business  center  of  Kansas  City  have  rides  of  10  miles,  10.7 
miles,  and  11.6  miles;  and  passengers  from  Dodson  to  the  busi- 
ness center  of  Kansas  City  have  a  ride  of  11  miles,  the  longest 
distances  from  other  points  on  the  system  to  the  business  center 
of  Kansas  City  are  from  Maywood  7.8  miles,  Fainnount  park 
7.4  miles,  south  city  limits  of  Kansas  City  8  miles,  and  Swope 
park  9.1  miles;  and  while  passengers  between  certain  points  in 
Independence  and  other  points  on  the  system  have  rides  of  18 
to  21.7  miles,  and  from  Dodson  to  other  points  on  the  system 
from  17.7  to  22.5  miles,  yet  the  longest  distances  between  other 
points  on  the  system  are  15.4  miles,  15.8  miles,  16.5  miles,  and 
16.9  miles.  It  thus  appears  that  passengers  to  and  from  Inde- 
pendence or  Dodson  would  receive  a  much  greater  service  for 
the  5-cent  fare  than  passengers  to  or  from  any  other  points  on 
the  system,  and,  as  stated,  we  do  not  think  that  the  5-cent  fare 
can  be  justly  or  reasonably  extended  to  them. 

[4]  While  the  railways  company  has  offered  evidence  tend- 
ing to  show  that  its  lines  in  Jackson  county  outside  of  Kansas 
City  are  not  separately  earning  a  return,  yet,  as  shown  by  the 
decisions  cited  above,  this  fact  is  not  controlling  on  us,  so  long 
as  the  company  is  earning  a  fair  return  on  its  system  as  a  whole, 
as  the  evidence  shows  the  company  is  doing  in  this  case.  The 
company  is  receiving  rates  substantially  in  excess  of  the  regular 
5-cent  fare  for  transporting  passengers  the  additional  distances 
to  and  from  Independence  and  Dodson ;  and  these  rates  having 
been  voluntarily  put  in  and  maintained  by  the  company,  and 
being  deemed  reasonable  by  us,  and  the  company  having  earned 
a  fair  return  on  its  system,  including  the  rates  to  Independence 
and  Dodson,  we  do  not  think,  upon  the  record  before  us,  that 

we  should  authorize  a  raise  or  increase  of  either  of  these  rates. 
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No  change  of  the  rates  to  Independence  or  Dodson  being  directed, 
an  order  in  relation  thereto  will  not  be  necessary. 

An  order  will  be  entered  in  accordance  with  this  report 

Simpson,  C,  and  Flad,  C,  concur;  Bean^  0.,  and  Blair,  C, 
concur  in  the  result. 


NEW  JERSEY  BOARD  OF  PI7BLIC  ITTILITir  COMMISSIONERS. 

BE  NEW  JERSEY  GAS  COMPANY. 

Return  —  Allotvatwes  —  Mature  company. 

1.  A  weU-developed  public  utility  should  be  allowed  to  earn  enougb 
revenue,  through  reasonable  rates,  to  provide  for  proper  operating  ex- 
penses, including  current  repairs  and  maintenance,  to  pay  taxes,  provide 
an  annual  depreciation  reserve,  and  to  allow  a  return  on  the  invest- 
ment sufficient  to  command  needed  capitaL 

Return  —  Allowances  —  Develtypment  period. 

2.  During  its  earlier  development  period  a  public  utility  cannot 
usually  hope  to  impose  rates  which  will  provide  a  revenue  sufficient  ta 
allow  an  adequate  return  on  the  investment  or  permit  a  full  allowance 
for  depreciation. 

Return  —  Reasonableness  —  Cost  of  rendering  service  in  excess  of  its 
value. 

3.  A  utility's  rate  to  the  customer  must  at  no  time  exceed  the 
value  of  the  service  to  him,  even  though  the  cost  of  rendering  such 
service  exceeds  its  value. 

^  Valuation  —  Deductions  —  Decrease    in    depreciation    reserve    since 
prior  valuation* 

4.  In  fixing  a  present  plant  value  for  rate-making  purposes,  based 
upon  a  valuation  fixed  by  the  Board  in  a  prior  proceeding,  no  additional 
depreciation  should  be  deducted  where,  during  the  period,  the  deprecia- 
tion reserve  has  decreased,  which  indicates  that  the  annual  amortiza- 
tion charged  to  expense  has  not  equaled  even  the  replacements,  and  that 
less  than  no  fund  for  future  replacements  has  been  provided  out  of 
earnings. 

Return  —  Qas  ~  Amount, 

5.  In  estimating  the  amount  of  revenue  a  gas  utility  should  be  per- 
mitted to  earn,  the  New  Jersey  Commission  allowed  6  per  cent  on  the 
used  and  useful  capital  valuation,  for  return  on  the  investment. 

Rates  —  Qas  —  Minimum  charge  —  Basis, 

6.  The  New  Jersey  Commission  fixed  a  minimum  service  charge 
for  a  gas  utility,  upon  the  basis  of  the  annual  cost  of  the  utility  for  the 
interest,  depreciation,  and  repairs  of  its  property  on  the  Gonsumer'a 
premises  and  devoted  to  his  individual  use. 


[January  IS,  1018.] 
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Application  by  the  New  Jersey  Qbb  Company  for  an  increase 
in  its  rates  for  gas  sold  to  domestic  consumers ;  proposed  rule  of 
the  p0titi(mer  disapproved;  a  net  rate  <rf.$1.25  per  thousand  cu- 
bic feet  for  all  gas  consumed,  with  an  additional  monthly  ^^readi- 
ness to  serve"  chaige  of  26  cents  per  customer,  was  suggested  as 
being  reasonable  by  the  Commission ;  determined  that  the  town- 
ship of  Landis  and  boiou^  of  Vineland  combined,  or  the  bor- 
ough of  Vineland,  could  be  served  as  cheaply  from  the  Glassboro 
plant  as  from  the  Vineland  plant 

See  also  New  Jersey  Qbb  Oo.  v.  Citizens  Gas  Co.  of  Vineland, 
post,  453.  ' 

Appearances:  T.  J.  Grayson  and  Norman  Grey  for  New  Jer^ 
•ey  Gas  Company;  Benjamin  Stevens  for  Landis  Township; 
S.  W.  Hurd  for  Borou^  of  Vineland. 

By  the  Commission:  On  June  16,  1917,  the  New  Jersey  Gas 
Company  filed  with  the  Board  the  following  rule :  "On  and  after 
July  1,  A.  D.  1917,  New  Jersey  Gas  Company  will  charge  one 
dollar  and  a  half  ($1.50)  net  per  thousand  cubic  feet  of  gas  sold 
to  domestic  consumers.  All  discounts  for  cash  payments  are  here- 
by abolished.  The  foregoing  rate  does  not  apply  to  the  borough 
of  Vineland  and  Landis  township,  where,  for  the  present,  the  ex- 
isting rate  will  be  maintained." 

On  June  19,  1917,  the  Board  called  a  hearing  for  June  28, 
1917,  on  the  question  whether  the  proposed  increase  was  just 
and  reasonable,  and  also  by  order  suspended  the  increase  in  the 
existing  rate  until  the  1st  day  of  October,  1917.  The  matter 
came  on  to  be  heard  on  June  28th.  It  will  be  noticed  that  the 
rule  as  filed  applied  to  only  a  portion  of  the  territory.  At  the 
first  hearing,  counsel  for  the  petitioner,  amongst  other  things, 
stated  the  following:  "Then  there  is  a  further  fact  that  I  want  to 
bring  before  the  Commission.  In  the  borough  of  Vineland  and 
Landis  township  the  New  Jersey  Gas  Company  has  competition 
on  the  part  of  the  Citizens  Gas  Company  of  Landis  township.  I 
want  to  file  a  separate  petition  on  the  part  of  the  New  Jersey  Gas 
Company,  asking  that  the  Commission  take  this  fact  under  con- 
sideration, and  make  an  order,  after  investigation,  decreeing 
that  these  two  respondent  gas  companies  shall  raise  their  rate  in 
equal  ratio  with  the  New  Jersey  Gas  Company's."  (That  is,  to 
$1.50  net.)    "I  will  ask  a  hearing  on  that  also.'^ 

P.UJt.l918B. 


Digitized  by 


Google 


440    NEW  JERSEY  BD.  OP  PUBLIC  UTILITY  COMMISSIONERS. 

In  accOTdance  with  this  statement,  on  June  29th,  the  New  Jer- 
sey Gbs  Company  filed  two  petitioiia. 

The  first  asked  "for  an  order  empowering  it  to  raise  its  rates 
for  gas  to  domestic  consumers  within  the  borough  of  Vineland 
and  township  of  Landis  aforesaid,  from  $1  p^  thousand  cubic 
feet  to  $1.50  per  thousand  cubic  feet/^ 

The  second  petition  (New  Jersey  Qta  Oa.  v.  Citizens  Gas 
Co.  post,  458),  amongst  other  things,  made  the  following  allegft^ 
tion :.  "Your  petitioner  further  avers  that  coincidentally  with  this 
petition  it  has  filed  a  petition  asking  that  its  own  rate  to  domestic 
consumers  of  $1  per  thousand  cubic  feet  of  gas  be  increased  to 
$1.60  per  thousand  cubic  feet  of  gas,  and  that  if  sfdd  increase  is 
granted  atid  the  respondents  be  allowed  to  continue  to  sell  gas  in 
said  territory  at  the  ruinously  low  rate  of  $1  per  thousand  cubic 
feet,  which  they  now  charge,  the  result  will  be  a  condition  of  most 
unfair  competition  with  your  petitioner,  which  will  in  the  end 
react  upon  the  community  involved  and  cause  great  injury,  dis- 
satisfaction, and  poor  service,  so  far  as  the  sale  and  distribution 
of  gas  is  concerned,  to  the  inhabitants  of  the  borough  of  Vine- 
land  and  township  of  Landis  aforesaid." 

This  second  petition  will  be  taken  up  in  a  separate  report 

The  representatives  of  the  borough  of  Vineland  and  of  Landis 
township  entered  a  general  denial  as  to  the  necessity  of  the  in- 
crease in  the  rates  in  those  municipalities  as  prayed  for  in  the 
petition  No.  1,  above. 

[1-3]  As  has  been  heretofore  set  forth  in  reports  by  this 
Board,  and  subject  to  certain  limitations  in  the  earlier  period  of 
its  development  (stated  below),  a  public  utility  should  be  allowed 
to  earn  enough  revenue  to  provide  for  the  following  outgo,  viz.: 

1.  Beasonable  operating  expenses  suffieient  to  provide  for  con- 
ducting its  business,  including  current  repairs  and  maintenance ; 

2.  Taxes  imposed  upon  it; 

.  3.  A  sum  sufficient  to  provide  a  reserve  for  annual  deprecia- 
tion accruing  over  and  above  current  repairs  and  maintenance, 
from  which  replacements  may  be  made  when  necessary,  in  order 
to  preserve  its  investment  intact ; 

4.  A  return  on  the  investment  sufficient  to  command  needed 
capital 

It  must  have  its  operating  ei5)enses  and  taxes  very  early  in 
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its  idstory.  Items  3  and  4  are  frequently  not  received  in  full 
until  the  utility  is  fairly  well  denreloped,  but  in  the  long  run  all 
four  items  must  be  earned  by  the  utility;  if  not,  its  capital  be- 
comes impaired,  it  cannot  secure  mo^iey  for  rq)laoement9  or  ex- 
tensions, it  will  cease  to  fumidi  the  service  for  which  it  was  or- 
ganized, and  the  public  will  be  deprived  of  such  service  unless 
there  is  a  reorganization  with  consequent  losses  to  investors.  The 
limitations  referred  to  above  are  as  follows : 

1.  During  its  earlier  development  period  it  cannot  usually 
hope  to  impose  rates  which  will  provide  a  revenue  to  equal  all 
four  items  referred  to  abova 

2.  The  rate  to  the  customer  must  at  no  time  exceed  the  value 
of  the  service  to  him,  even  though  the  cost  of  rendering  such 
service  be  in  excess  of  the  value  of  the  service*  If  the  cost  of 
serving  the  customers  as  a  whole  continues  to  exceed  the  value 
of  such  service  to  the  customers  during  a  long  enough  period,  the 
utility  is  doomed  to  failure  through  the  inability  of  its  promoters, 
at  its  inception,  to  correctly  forecast  the  future. 

It  now  becomes  necessary  to  determine  whether  the  schedule  of 
domestic  rates  now, in  force  are  adequate  to  provide  a  sufficient 
revenue,  in  the  light  of  the  foregoing  statements,  r^^dless  of 
franchise  provisions  as  to  maximum  rates  to  be  charged.  Con- 
sideration of  this  will  be  taken  up  in  the  following  order,  viz.: 

I.  The  rates  of  the  ISTew  Jersey  Gas  Company  on  the  basis  of 
uniform  domestic  rates  throughout  th^  territory  now  served  from 
Glassboro. 

II.  The  rates  of  the  New  Jersey  Gas  Company  for  domestic 
gas  in  Vineland  borough  and  Landis  township,  if  served  from 
the  plant  located  in  Vineland,  which  is  now  leased  to  the  New 
Jersey  Gas  Company,  on  the  basis  of  independent  operation  of 
the  local  plant 

New  Jersey  Oas  Company — Uniform  Domestic  Rates  Through- 
out  lis  Entire  Territory,  Disregatding  the  Provision  of 
Franchises,  Necessary  to  Provide  an  Adequaie  Revenue. 

The  New  Jersey  Gas  Company  now  serves  the  following  mu- 
nicipalities : 

In  Camden  county:  Township  of  Berlin,  Centre,  Clementon, 
Gloucester,  Voorhees  and  Waterf ord ;  borough  of  Laurel  Springs. 

In  Cumberland  county:  Vineland  borough  and  Landis  town^ 

P.U.R.1918B. 
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ship,  in  competition  with  Citizens  Gas  Coinpany  of  Vineland 
and  Citizens  Gas  Company  of  Landis  Township,  subsidiaries  of 
the  Millville  Gaslight  Company. 

In  Gloucester  county:  Townships  of  Deptford,  East  Green- 
wich, Franklin,  Glassboro,  Harrison,  Lc^an,  Mantua,  Monroe, 
and  Washington;  boroughs  of  Clayton,  Woodbury  Heights,  Pi^ 
man,  and  Swedesboro. 

In  Salem  county:  Townships  of  Oldman,  Pilesgrove,  Pitts- 
grove,  Upper  Pennsgrove,  Upper  Pittsgrove;  boroughs  of  El- 
mer, Pennsgrove,  and  Woodstown. 

The  rates  for  domestic  gas  now  in  effect  in  this  territory  are 
as  follows : 

In  the  borough  of  Vineland  and  Landis  township,  $1  per  1,000 
cubic  feet  net  for  gas  sold  through  both  ordinary  and  prepaid 
meters. 

In  the  borough  of  Swedesboro,  $1.50  gross  for  gas  sold  through 
ordinary  meters,  less  10  per  cent  discount  for  prompt  payment; 
$1.40  for  gas  sold  through  prepaid  meters. 

Throughout  the  remainder  of  the  territory  served,  $1.50  gross 
for  gas  sold  tKrough  ordinary  meters,  less  8  per  cent  discount 
for  prompt  payment;  $1.40  net  for  gas  sold  through  prepaid 
meters. 

New  Jersey  Oas  Company — Capital  Used  and  Useful  Only. 

[4]  Based  on  exhibits  P-5,  P-6,  and  the  petitioner's  1916 
annual  report,  filed  with  the  Board,  table  I.  has  been  compiled  to 
show  the  average  present  value  of  the  petitioner's  property  affect- 
ed with  a  public  use  at  the  middle  of  each  period  (this  will  differ 
from  the  date  taken  by  the  petitioner).  The  present  value  of  the 
petitioner's  tangible  and  intangible  fixed  capital  at  June  30, 
1913,  shown  m  P-5,  is  based  on  the  values  thereof  determined 
by  the  Board  in  the  matter  of  the  Mantua  v.  New  Jersey  Gfes 
Co.  4  N.  J.  P.  U.  C.  p.  329.  To  the  fixed  capital,  so  derived, 
net  book  additions  are  added  to  ascertain  the  values  at  subsequent 
dates  (P-5,  P-6),  to  which  5  per  cent  of  the  physical  value  at 
each  date  is  added  for  working  capital.  No  additional  deprecia- 
tion is  deducted,  for  the  reason  that  the  depreciation  reserve  of 
$17,258.48,  shown  at  December  31,  1913,  had  decreased  to  $16,- 
028.49.     This  indicates  that  the  annual  amortization  charged  to 
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expense  had  not  equaled  even  the  replacements,  and  that  less 
than  no  fund  for  future  replacements  had  been  provided  out  of 
earnings. 

TABLE  I. 
New  Jersey  Gas  Company — Capital  Used  and  Useful  Only. 


1916. 

12    Months 

at  7-1-16. 

1017. 
8  Months, 
at  5-1-17. 

1917. 

12    Months 

at  7-1-17. 

Present  value,  at  6-30-13  of  tangible 
fixed  capital 

$    965,S20 
115,395 

86,640 

$   965,820 
115,395 

86,640 

38,595 

$   965.820 

Of  intangible  fixed  capital 

Book   value    of    net    idditions    from 
7-1-13  to  7-1-16   

115,395 
86,640 

Book   value   of    net   additions    from 
7-1-16  to  5-1-17   

38,595 

Book   value   of   net  additions   from 
5-1-17  to  7-1-17   

6,475 

Subtotals    

$1,167,855 
52,623 

$1,206,450 
54,553 

$1,211,925 

Working    capital,    6%    of    tangible 
fixed  capital 

54,827 

Total  capital  at  dates  given  . . 
Taken  as    

$1,220,478 
$1,220,000 

$1,261,003 
$1,261,000 

$1,266,752 
$1,267,000 

Total  Revenue  Required  From  All  Oas  Sales,  Subject  to 
Adjustments. 

[6]  Table  II.  is  made  up  in  the  following  manner :  Six  per 
cent  per  annum  (legal  interest  only)  is  taken  on  the  capital 
shown  in  Table  I.)  j  operating  expenses  and  taxes  (less  amortiza- 
tion or  depreciation  expense)  for  1916  are  taken  from  the  1916 
annual  report,  and,  for  subsequent  dates,  from  the  petitioner's 
exhibits ;  annual  amortization  (or  depreciation  expense)  is  taken 
according  to  the  petitioner's  rule. 

Adjustments  to  Be  Made  to  Table  II. 

On  the  basis  shown,  all  gas  sold  has  been  treated  as  costing  the 
same;  this  is  not  necessarily  true.  For  street  lights,  the  cost 
of  the  gas  consumed,  with  the  street  lights'  maintenance  added, 
should  be  higher  than  the  cost  of  domestic  gas;  industrial  or 
wholesale  gas,  on  the  contrary,  will  be  lower.  As  the  former  ap- 
proximates 6  per  cent,  and  the  latter  also  6  per  cent,  of  gas  sold, 
in  the  absence  of  specific  data,  it  is  assumed  that  the  average  for 
all  gas  will  be  a  sufficiently  close  approximation  for  the  purpose 
of  deriving  the  cost  of  domestic  gas. 
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It  will  be  noted  that  the  reqtrired  Tevmnef  U  appairently 
$1.1671  per  thousand  cuhio  £eet  for  1916,  $1.3891  foar  the  first 
eight  months  of  1917,  and,  as  taken,  $1.3263  for  all  of  1917. 
This  $1.3^63  must  be  adjusted^  howev^,  as  follows; 

(a)  The  required  revenue  for  1917  is  predicated  on  the  costs 
for  the  first  eight  mcmths;  during  the  early  part  of  the  year  the 
costs  had  not  increased  so  markedly  as  they  did  during  the  latter 
part  of  the  eight  months,  and  during  the  last  third  of  the  year. 
The  additional  cost,  if  based  on  probaUe  currept  prioes  in  1918, 
would  add  5  cents  to  the  cojts  for  the  year  1917  as  shown. 

(b)  Franchise  taxes  are  to  increase  1  per  cent  of  gross  reyenue 
in  1918,  2  per  cent  in  1919,  and  3  per  cent  in  1920,  in  addition 
to  war  taxes.  This  may  be  taken  as  an  increase  of  3  cents  per 
thousand  cubic  feet  for  all  gas  sold  during  1918,  1919,  and 
1920. 

The  net  sum  of  these  two  items  would,  therefore,  appear  to  be 
8  cents  per  thousand  cubic  feet  sold.  This  8  cents  added  to 
$1.3263,  required  revenue  shown,  for  1917  in  table  IL,  indi- 
cates a  required  revenue  (throughout  the  territory  served)  of  an 
average  of  $1.40  net  per  thousand  cubic  feet  of  gas  sold. 

An  analysis  of  industrial  gas  costs  would  probably  indicate 
that  a  block-rate  schedule  should  be  developed  which,  for  any 
probable  consumption,  would  produce  an  average  revenue  for  the 
total  of  all  blocks  of  the  largest  customer  at  least  equal  to  70 
per  cent  of  the  base  domestic  rate. 

Revenue  from  domestic  customers  at  $H0  a/verage.    We  vdll 

approximate  the  classes  of  consumption  by  details  furnished  in 

petitioner's  exhibits  P-8  and  P-9  and  in  its  1916  annual  report 

to  the  Board,  as  follows: 

Classes  of  Oonsumption,  1917. 

Total  gas  sales  estimated  by  petitioner  at 186,400  M  <m.  H. 

Estimated  wholesale  gas 11,000  M  cu.  ft. 

Estimated  street-light  gas    10,000  M  cu.  ft 

Estimated  domestic  gas    165,400  M  eo.  ft. 

This  indicates  a  domestic  consumption  of  165,400  thousand 
cubic  feet  for  1917.    At  $1.40  per  thousand  cubic  feet  average    ' 
rate,  this  would  produce  a  revenue  of  $231,560. 

Service  Charge. 

(Restricted  to  property  on  consumers'  premises.) 
[6]  In  a  reoent  report  of  the  Board  in  the  matter  of  the  appK- 
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cation  «f  the  New  Jersey  Northern  Gas  Company  in  re  rates 
will  be  found  a  discussion  of  the  nature  of  this  charge.  In  brief, 
as  used  in  that  report,  it  was  the  monthly  or  annual  cost  to  the 
company  for  the  interest,  depreciation,  and  repairs  of  the  com- 
pany's property  on  the  customer's  premises  and  devoted  to  his 
individual  use.  In  the  petitioner's  case  the  cost  of  this  property 
may  be  approximated  as  follows : 

Service  pipe:  Exhibit  P-7  shows  that  the  petitioner  had,  on 
August  31,  1917,  13,208  services;  on  its  report  in  Mantua  v. 
New  Jersey  Gas  Co.  4  N.  J.  P.  U.  C.  318,  the  Board  excluded 
1,722  services.  This  leaves  11,480  services  costing,  by  exhibit 
P-6,  $190,213, 

Average  cost  per  service  of $16.56 

Meters,    Exhibit  P-7  shows  that  the  petitioner  had  10,521  meters 
Which  cost  (P-6)  $S2,215  or  an 

Average  cost  per  meter  of  7.81 

Total $24.37 

6%  interest,  1%  taxes,  4%  depreciation  on  $24.37  is $  2.68 

Service  repairs  ($1,905-M1,486)    . . : 0.17 

Meter  maintenance,  1916  annual  report $2,416 

Work  on  consumers'  premises,  1916  annual  report 3,732 

Subtotal $6A46 

Average  cost  of  same  per  customer  (6,146^9,500)  is $  0.64 

Average  service  charge  per  customer,  large  and  small $  3.49 

This  calculation  shows  that  it  will  cost  the  company  for  readi- 
ness to  serve  in  respect  to  the  average  amount  of  property  on 
consumers'  premises  $3.49  per  annum.  But  as  this  includes 
both  small  and  large  services  and  meters,  it  appears  reasonable 
to  take  $3  as  the  annual  cost  for  the  ordinary  domestic  consumer, 
using  a  5-light  meter  or  smaller.  The  service  charge  for  larger 
meters  would  be  increased  at  the  rate  of  approximately  1  cent 
per  light  of  capacity  in  excess  of  6-light,  per  month. 

Kecords  on  filej  with  the  Board  indicate  that  the  number  of 
readings  of  consuming  meteris  of  the  petitioner  in  a  year  will 
equal  ten  times  the  number  installed  in  August.  Exhibit  P-7 
shows  that  the  petitioner  had  10,521  meters  on  August  31,  1917. 
Assuming  that  521  were  in  storeroom  or  repair  shop,  or  used 
for  wholesale  customers,  this  would  leave  10,000  meters  in- 
stalled on  domestic  consumers'  premises.  This  indicates  ap 
proximately  100^000  leadings  during  1917.    If  each  customer 
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had  paid  the  service  charge  of  25  cents  per  monthly  reading, 
the  revenue  derived  would  approximate  $25,000  for  the  year. 

The  total  revenue  required  has  been  shown  to  be $231,560 

Derived  from  estimated  serviqe  charges    25,000 

To  be  derived  from  165,400  thousand  cubic  feet  of  gas $206,560 

This  would  require  a  rate  for  gas  consumed  of  $1.25  net  per 
thousand  cubic  feet  consumed,  and  25  cents  per  month  per  cus- 
tomer (using  a  5-light  meter),  as  compared  with  an  average 
charge  of  $1.40  for  gas  consumed  without  a  service  charge. 
Attention  is  called  to  two  things  with  respect  to  the  foregoing : 
First.  The  rates  as  deduced  apply  to  gas  sold  to  domestic 
customers,  and  do  not  apply  to  the  rates  for  industrial  gas  or 
municipal  and  private  street  lights. 

Second.  The  company  has  not  been  making  adequate  pro- 
vision for  an  amprtization  or  depreciation  reserve  from  which 
to  replace  superseded  or  worn-out  plant  and  equipment  when 
withdrawn  from  service;  nor  has  this  been  practicable  until  1916, 
for  the  reason  that  its  capital  per  thousand  cubic  feet  sold  was 
80  high.    This  will  be  more  apparent  from  a  consideration  of 


TABLE  III. 
New  Jersey  Gas  Company~<;apital  Per  M  Cu.  Ft. 

of  Gas  Sold. 

Year-July  1st. 

Capital   Use  and 
Useful. 

Working 
Capital.^ 

Total 
Capital. 

M  Cu.  Ft. 

of  Oas 

Sold. 

Capital 
Per  M  Cu. 

In- 
tangible. 

Tangible. 

Ft.    of 
Gas    Sold 

1913   

116,395 
115.395 
U5.395 

1  965.820 

fi84.996 

1.008.722 

1,062,460 

1,096,630 

60,436 
62,62S 
54.827 

$1429.606 
1.149,641 

1^,478 
1,266,762 

125,000 
146.633 
154,488 
173,006 
186,400 

$8  37 

1914 

7.84 

1915    

7.60 

1916    

7.05 

1917 

6.S0 

•5  per  cent  of  tangible  capitaL 

From  table  III.  it  may  be  readily  seen  how  the  increase  in  the 
amount  of  gas  sales  tends  to  decrease  the  amount  of  capital  re- 
quired per  thousand  cubic  feet  of  gas  sold.  As  interest  and,  very 
largely,  depreciation,  are  both  taken  as  a  percentage  of  the  capital, 
and  both  are  elanents  in  the  cost  of  gas,  the  decrease,  from  1913 
to  1917,  of  $1.67  in  Capital  required  per  thousand  cubic  feet  of 
gas  sold,  will  effect  a  decrease  in  the  cost  of  gas  of  12.56  cents  on 
a  basis  of  8  per  cent  for  interest  and  depreciation  combined,  of 
14.13  cents  on  a  basis  of  9  per  cent  and  15.7  cents  on  a  basis  of  10 
per  cent.  Operating  expenses  and  taxes  will  also  tend  to  decrease 
under  normal  conditiona  as  the  consumption  increases.     It  is 
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therefore  reasonable  to  assume  that,  if  the  costs  shown  above  are 
not  further  increased  by  reasmi  of  the  war,  the  tendencies  shown 
will  continue  to  operate,  and  that  the  company  will  be  able  to 
gradually  increase  its  appropriations  for  the  purpose  of  increasing 
its  reserve  for  depreciation,  both  for  the  protection  of  the  holders 
of  its  securities  and  to  the  ^nd  that  service  may  not  be  impaired 
by  reason  of  the  fact  that  jwovision  for  replacements  has  not  been 
made. 

Bates  of  the  New  Jersey  Oas  Company  for  Domestic  Oas  Used 
in  Vineland  and  Landis  Tovmship  if  Served  from  the  Plant 
Located  in  Vineland  Which  is  Now  Leased  to  the  New  Jersey 
Oas  Company  on  the  Basis  of  Independent  Operation  of  the 
Local  Plant. 

'  We  have  heretofore  considered  the  question,  of  the  rates  of  the 
New  Jersey  Gas  Company  on  the  theory  that  the  company's  rates 
were  to  be.  imiform  throughout  the  entire  territory,  including 
Vineland  and  Landis  township,  where  competitive  conditions  ex- 
ist. The  counsel  for  the  borough  of  Vineland  contended  that  §  8 
of  ordinance  No.  88,  borough  of  Vineland,  required  the  operation 
of  this  plant  during  the  life  of  the  ordinance,  and  asked  that  the 
New  Jersey  Gas  Company  should  sejpregate  Vineland  and  Landis 
township,  and  show  or  estimate  the  cost  of  gas  if  manufactured 
and  sold  locally  in  the  plant  now  existing.  The  representatives  of 
the  New  Jersey  Gas  Company  failed  to  comply  with  the  request 
of  counsel  in  this  respect,  and  the  record  itself  does  not  show 
figures  from  which  a  conclusion  may  be  formed.  Inasmuch,  how- 
ever, as  the  plant  and  property  of  the  New  Jersey  Gas  Company 
located  in  Vineland  and  Landis  township  were  vahied  in  the  rate 
case  o£  the  Mantua  v.  New  Jersey  (Jas  Co.  hereinbefore  referred 
to,  it  is  possible  to  arrive  at  die  valuation  of  the  plant  at  Jime  30, 
1913.  The  generating  and  purifying  capacity  of  this  plant,  how- 
ever, is  limited  to  a  maximum  capacity  of  100,000  cubic  feet  of 
gas  per  day,  without  reserve  capacity.  'To  produce  and  sell 
45,000,000  cubic  feet  of  gas  per  year,  which  is  the  estimated  con- 
sumption in  this  territory  for  1917  would  require  that  the  capac- 
ity be  increased  about  160  per  cent  in  order  to  take  care  of  peak 
loads  in  producing  this  amount  of  gas  and  to  provide  the  present 
apparatus  as  a  reserve  in  case  of  breakdowxu 
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In  table  IV.,  which  foUoiKng,  figares  are  given  whicA  diow  that 
the  approidmate  cost  of  the  property  required  in  the  manufacture 
of  this  amount  of  gas  would  aggregate  approximately  $183,000 
without  taking  into  consideration  extensions  of  mains,  services, 
and  meters  which  have  been  installed  since  June  30,  1913.  The 
total  sales  in  Vineland  and  Landis  township  for  1913  were 
35,058,000  cubic  feet,  of  which  about  6,000,000  was  wholesale 
gas.  Inasmuch  as  the  increase  in  sales  of  gas  in  Vineland  and 
Landis  township  has  been  almost  evenly  divided,  the  domestic 
consumption  is  now  approximately  34,000,000  cubic  feet  a  year; 
the  wholesale  consumpticm  accounts  for  the  remaining  increase, 
and  acts  to  reduce  the  average  revenue  per  thousand  cubic  feet 
received  hy  the  cwnpany  on  the  larger  consumption. 

TABLE  IV. 

New  Jersey  Qas  Company — Cost  of  Local  Plant  Adequate  to  Seire  Vineliad 

and  Landis  Township. 


Ace. 
No. 


101 

102 

103 

100 

107 

108 

109 

108 

109 

110 

114 

115 

116 

117 

118A 

118B 

119 

120 

121 

122 

124 

125 


Land 

Intangibles 


General  stntctures  .......•• 

General  equipment 

Works  and  station  structures 

Minor  structures 

Tanks  and  wells 

Holders    

Boilers  and  furnaces  

Benches  and  retorts 

Water  gas  sets  

Purification  apparatus 

Accessory  equipment 

Transmission  mains,  Landis  . . 
Distribution  mains,  Landis  . . 

Services  est.  at  i  of  all 

Meters  est.  at  i  of  all   

Meter  installations  

Street  lighting  fixtures 

€ras  tools  and  implements  ... 
Laboratory  equipment — Est.  of 
independent    • » 


Plant  tangible  

102-3  Plant  intangible,  15  per  cent 

Fixed   capital    

Working  capital  6^  per  cent  . 


Cost  to  Rc" 
produce. 


$2,700 


642 

16,053 

76 

490 

19,194 

2,028 

7,566 

4,746 

3,938 

4,227 

14,086 

67,688 

32,670 

15,100 

3,000 

377 

400 


$178,981 


Accrued  De- 
preciation. 


$       32 

1,765 

4 

38 

7,929 

377 

4,386 

949 

1,607 

1,914 

1,081 

17,926 

3,450 

3,000 

170 

17 

25 


$44,570 


Additional  generating,  puri^ing  and  accessory  equipment 

Present  value  of  capital  in  19l3  supplemented 

Taken  as  ..,....• 


Present 
Value. 


$2,700 


610 

8,288 

72 

452 

11,265 

1,551 

3,180 

3,797 

2,431 

2,813 

13,005 

39,762 

29,220 

12,100 

2,830 

360 

375 


$134,411 
20,162 


$154,573 
8/400 


$162,973 
20,000 


$182,973 
♦  $183,000 


*  Does  not  include  additions  to  distribution  system  since  1913. 
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In  table  V.  is  given  an  estimate  on  the  basis  shown  therein,  of 
furnishing  gas  during  the  year  1913,  which  is  taken  to  represent 
normal  costs  at  the  time  the  investigation  was  made  as  to  rates. 

TABLE  V. 
New  Jersey  Qae  Company. 
Estimated  Cost  of  Gas  in  Vineland  if  Local  Plant  Were  Heinforced  with 
Additional  Plant  Capacity.    Operations  as  of  1913  Based  on  Actual 
Results. 


l^ecessary  plant  based  on  appraisal  made  as.  Ex. 
C-14  in  re  Township  of  Mantua  et  al.  v.  New 
Jersey  Gas  Company.     Present  value  6-30-1913 
of  tangible  plant  plus  15  per  cent  for  intangi- 
ble capital  and  6i  per  cent  working  capital; 
also  ^0,000  added  for  additional  generating, 
purifying  and  accessory  equipment. 

Total  capital  taken  as  $183,000. 

Amount. 

Average 
Cost  per  M. 
Cu.  Ft  Sold. 

1.  Retiirn  on  Capital,  6  per  cent   (legal  interest 
onlv ) • •• 

$10,980 

$18,500 

1,800 

2,200 

600 

4,100 

$0,313 

Production  exnense  estimated  at 

$0,628 
0.051 

Distribution  expense  estimated  at 

Commercial  expense  estimated  at 

0.062 

New  business  expense  estimated  at 

0  017 

General   and  miscellaneous  expense  estimated 
at    

0.117 

Subtotal 

$27,200 
8,660 

$0,776 

Amortization  or  depreciation  2  per  cent  of  capi- 
tal  

0.104 

Operating  expense  estimated  at 

$30,860 

2,300 

100 

$0,880 

Taxes  li  per  cent  of  capital 

0.066 

UncoUectable  bills   

0.003 

2.  Revenue  Deductions 

$33,260 
$44,240 

$0,949 

3.  Return  plus  Deductions  (1)   and  (2)    

$1,262 

This  shows  that  the  cost  of  manufacturing  and  delivering 
35,058,000  cubic  feet  of  gas  sold  to  be  $44,240,  including  only 
legal  interest  on  the  capital  required,  an  average  cost  of  $1,262 
per  thousand.  Of  the  35,058,000  cubic  feet,  6,000,000  cubic  feet 
is  estimated  to  be  sold  at  an  average  wholesale  rate  of  70  per  cent 
of  the  retail  rate  which,  in  terms  of  domestic  gas,  would  be 
equivalent  to  33,258,000  cubic  feet  of  gas  sold.  As  this  is  esti- 
mated to  have  cost  $44,240^  this  would  equal  domestic  rate  of 
$1.33  and  a  rate  of  $0^31  for  the  larger  wholesale  consumers. 
If  the  6,000,000  ctibic  feet  of  wholesale  gas  had  been  sold  at  76 
cents,  the  revenue  received  would  have  been  $4,560;  this  de- 
ducted from  $44,240  would  have  left  a  revenue  of  $39,680  to  be 
derived  from  domestic  gas  sales,  or  about  $1.37,  which  is  sub- 
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stantially  the  revenue  derived  from  the  rest  of  the  territory.  As 
hereinbefore  stated,  however,  the  latter  rate  is  believed  to  be  too 
low  in  proportion  to  a  domestic  rate  of  $1.33. 

Assuming  the  consumption  of  45,000,000  cubic  feet  for  1917^ 
1,000,000  more  than  shown  in  the  1916  report  of  the  company^ 
and  assuming  this  consumption  to  be  manufactured  at  prices  pre- 
vailing in  the  last  quarter  of  1917,  we  have  the  following  resulting 
cost.  We  assume  that  the  average  normal  cost  of  $1,262  in  191S 
will  have  decreased  to  $1.20- by  the  increased  production,  which 
serves  to  distribute  the  fixed  costs  and  overhead  over  a  larger 
number  of  cubic  feet  sold.  On  the  other  hand,  we  estimate  that 
the  increased  production  expense  due  to  the  rise  in  labor  and  ma- 
terial would  add  22  cents  to  this,  which  would  make  $1.42  as  the 
average  cost  of  all  gas.  This  would  cost  about  $63,900  for 
45,000,000  cubic  feet.  But  the  domestic  consumption  for  1917 
is  shown  by  testimony  (p.  69)  to  be  75  per  cent  or  approximately 
34,000,000  cubic  feet,  and  the  wholesale  consumption  to  be 
11,000,000  cubic  feet.  Assuming  that  the  wholesale  gas  was  sold 
at  70  per  cent  of  the  domestic  gas,  this  is  equivalent  to  the  sale 
of  41,700,000  cubic  feet  of  gas  in  terms  of  the  domestic  rate  on 
the  basis  of  a  cost  of  $63,900.  Forty-one  niillion,  seven  hundred 
thousand  cubic  feet  would  indicate  a  domestic  rate  of  $1.53  per 
thousand  cubic  feet,  and  70  per  cent  of  this  w^ould  indicate  an 
average  rate  of  $1.07  per  thousand  cubic  feet  for  the  largest 
wholesale  consumers.  These  rates  are  derived  on  the  bAsis  that 
both  the  borough  of  Vineland  and  Landis  township  are  to  be 
supplied  as  was  the  case  when  the  Vineland  plant  was  operated. 

The  estimates  as  shown  above  are  believed  to  be  fair  and  con- 
servativa  It  would  appear,  then,  that  in  normal  times  the  cost 
of  gas  made  and  sold  in  the  borough  of  Vineland  and  Landis  town- 
ship for  domestic  purposes  would  be,  within  a  few  cents,  the  same 
as  that  for  gas  made  by  the  company's  larger  central  plant  located 
at  Glassboro.  In  this  connection  it  is  to  be  noted,  however,  that 
the  capital  assumed  as  a  base  for  rates  in  the  calculations  showDi 
in  table  I.  of  this  report  excluded  all  the  generating,  purifying,, 
and  other  property,  not  used  or  useful,  in  manufacturing  gas  not 
only  in  Vineland,  but  also  in  Swedesboro  and  Pennsgrove,  and 
also  excludes  the  excess  capacity  both  of  building  and  equipment 
in  Glassboro  which  was  not  yet  used  or  useful  in  1913  in  tha 

P.U.R.1918B. 


Digitized  by 


Google 


<62    NEW  JERSEY  BD.  OF  FUBLIC  UTILITY  COMMISSIONERS. 

manufacture  of  gas.  The  total  capital  so  excluded  was  $107,787 
value  new  or  $88,671  present  value.  In  the  above  calculations, 
relating  to  Vineland  and  Landis  only,  of  course,  the  generating, 
purifying,  and  other  plant  equipment  used  in  Vineland,  supple- 
mented as  shown,  is  taken,  and  all  property  outside  of  the 
borough  of  Vineland  and  Landis  township  is  exchided.  On 
the  other  hand,  Landis  township  is  included  with  the  borou^  of 
Vineland  for  the  reason  that  neither  the  record  nor  the  annual 
reports  separate  the  consumption  in  the  ccwnpetitive  territory. 
The  only  indication  is  in  P--12,  which  refers  to  25,000,000  cubic 
feet.  If  this  were  taken  as  a  basis,  the  rates  above  shown  would 
be,  of  course,  increased  quite  materially. 

A  comparison  of  the  cost  of  $1.53  in  Vineland  and  Landis 
township,  considered  separately  in  1917  with  the  rate  of  $1.40  as 
derived  for  the  entire  territory,  would  seem  to  indicate  that  these 
two  municipalities  would  not  be  discriminated  against  if  re- 
quired to  pay  the  lower  average  rate  of  $1.40  for  domestic  con- 
sumption, or  $0.98  for  the  largest  block  of  wholesale  gas;  or,  the 
alternative  schedule  of  25  cents  a  month  service  charge  when 
served  through  a  five-light  (or  smaller)  meter,  without  gas,  and 
$1.25  for  the  gas  actually  consimied.  If  this  analysis  is  correct, 
it  does  not  appear  that,  under  conditions  now  existing,  with  the 
much  larger  output  now  being  manufactured  by  the  Glassboro 
plant,  that  the  township  of  Landis  and  the  borough  of  Vineland 
combined,  or  the  borough  of  Vineland  alone,  could  be  served  as 
cheaply  as  from  the  Glassboro  plant. 

There  is  a  certain  amount  of  duplication  of  plant  and  property 
expense  in  the  territory  of  the  borough  of  Vineland  and  Landis 
township  owing  to  the  competition  existing,  but  the  amount  of 
this,  when  related  to  the  combined  total  sales  of  about  825,000 
thousand  cubic  feet  (t.  e.,  186,000  and  139,000  M  cu.  ft)  in  the 
combined  territory  of  the  New  Jersey  Gas  Company  and  the 
Millville  Gaslight  Company  and  subsidiaries,  would  not  be 
enough  to  materially  affect  the  figures  derived  above. 

The  testimony  conclusively  shows  the  imperative  need  of  in- 
creased revenues  to  the  company  if  it  is  to  continue  to  furnish 
adequate,  and  proper  service  to  its  customers,  and  to  enable  it  to 
pay  necessary  interest  on  bonded  indebtedness,  but  no  dividends 
on  stock.    The  Board  does  not  approve  of  the  method  or  form  pro- 
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poeed  by  the  company  for  oblaiBing  such  inereated  reTennes,  and, 
therefore,  disapproves  the  proposed  rule  of  the  company  "abolish- 
ing all  discounts  for  cash;  '^  nor  will  it  permit  the  company  to 
raise  its  rates  for  gas  to  domestic  consumers  within  the  borough  of 
Yineland  and  the  township  of  Landis  from  $1  per  thousand  cubic 
feet  to  $1.50.  The  several  petitions  herein  referred  to  will,  there- 
fore>  be  dismissed* 

The  Board,  however,  having  made  this  exhaustive  investigation 
and  analysis  of  what  would  be  a  fair  and  reasonable  rate  to  be 
charged  by  Ae  New  Jersey  Gas  Company  per  thousand  cubic  feet 
of  gas  sold  to  domestic  consumers  uniformly  throughout  the  whole 
territory  served  by  it,  and  being  guided  by  the  declarations  of  the 
representatives  of  the  preferred  municipalities  that  they  would 
not  oppose  the  imposition  of  increased  rates  required  to  meet  the 
needs  of  the  company,  suggests  as  a  schedule  of  rates  to  be  con- 
sidered for  d<Hnestic  service  throu^out  the  territory  served  by  it 
the  following: 

Each  connected  customer  shall  pay  a  "readiness  to  serve" 
charge  of  25  cents  per  mgnth  (5-light  meter)  without  gas. 

For  all  gas  ecxisumed  the  custcHner  shall  pay  $1.26  net  per 
thousand  cubic  feet  of  gas  actually  consumed. 

The  suggested  schedule  is  predicated  on  present  abnormally 
high  costs  of  operation,  and  will  be  subject  to  revision  by  this 
Board  when  conditions  as  to  cost  of  labor  and  material  shall  re- 
turn to  substantially  those  existing  in  the  year  1916. 

Dated  January  18, 1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


NEW  JERSBY  BOARD  OF  PUBLIC  UTHilTY  COMMISSIONBaiS. 

NEW  JERSEY  GAS  COMPANY 

V. 

CITIZENS  GAS  COMPANY  OP  VINELAND. 

Botea  —  FftctoTM  —  Effect  of  cQmpeiUion. 

A  gas  utility  which  has  been  permitted  to  increase  its  rates  is  not 
necessarily  entitled  to  have  ibe  rates  of  a  eompe^tor  faioreased  in  order 
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that  competition  may  be  minimized;  since  it  does  not  follow  that  what 
is  a  reasonable  rate  for  one  is  reasonable  for  the  other. 

[January  18^  1918.] 

Petition  of  the  New  Jersey  Gas  Company  filed  coincidentally 

with  its  application  for  authority  to  increase  its  rates,  alleging 

discriminatory  practices  on  the  part  of  respondent,  and  seeking 

I  collaterally  to  have  its  rates  increased  to  the  same  amount  as 

petitioners,  to  minimize  competition ;  dismissed. 

See  also  Ee  New  Jersey  Gas  Co.,  ante,  438. 

Appearances :  T.  J.  Grayson  and  Norman  Grey  for  New  Jersey 
Gas  Company;  H.  C.  Bartlett  and  S.  J.  Franklin  for  Citizens 
Gas  Company  of  Vineland  and  Citizens  Gas  Company  of  Landis 
Township;  Benjamin  Stevens  for  Landis  Township;  S.  W.  Hurd 
for  Borough  of  Vineland, 

By  the  Conmiission:  The  New  Jersey  Gas  Company,  in  its 
petition  filed  June  29,  1917,  alleges  "that  coincidentally  with 
this  petition  it  has  filed  a  petition  asking  that  its  own  rate  to 
domestic,  consumers  of  $1  per  thousand  cubic  feet  of  gas  be  in- 
<jrea8ed  to  $1.50  per  thousand  cubic  feet  of  gas,  and  that  if  said 
increase  is  granted  and  thq  respondents"  (Citizens  Gas  Ccnnpany 
of  Vinelaa^d  and  Citizens  Gas  Company  of  Landis  Township) 
'^be  allowed  to  continue  to  sell  gas  in  said  territory  at  the  ruinous- 
ly low  rate  of  $1  per  thousand  cubic  feet,  which  they  now  charge, 
the  result  will  be  a  condition  of  most  unfair  competition  with 
your  petitioner,  which  will  in  the  end.  react  upon  the  community 
involved  and  ciiujse  great  injury,  dissatisfaction,  and  poor  service, 
so  far  as  the  sale  and  distribution  of  gas  is  concerned,  to  the  in- 
habitants of  the  borough  of  Vineland  and  township  of  Landis, 
aforesaid.'^ 

The  petitioner  further  alleged  that  the  respondents  indulged 
in  unfair  competition  in  that  they  used  $2  wheels  in  the  meters, 
the  excess  over  the  amount  due  for  gas  being  applied  to  the  pay- 
ment of  bills  for  merchandise,  which  wheels  were  not  always 
promptly  removed.  The  petitioner  further  prayed  "that  full  in- 
vestigation of  all  the  conditions  under  which  gas  is  now  manu- 
factured and  supplied  to  the  consumers  in  the  borough  of  Vine- 
land and  township  of  Landis,  both  by  your  petitioner  and  the 
respondents,  and  that  as  a  result  of  such  investigation  your  Board 
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will  make  a  further  order  prescribing  the  rates  which  the  said 
Citizens  Gas  Company  of  Vineland  and  Citizens  Gas  Company 
of  Landis  Township  will  be  allowed  to  charge  consumers  in  this 
territory  for  supplying  gas,  and  your  petitioner  finally  prays 
that  said  rates  so  prescribed  shall  not  be  less  than  the  rate  or  rates 
which  your  Honorable  Board  shall  order  and  prescribe  your  peti* 
tibner  to  charge  to  its  consumers  for  gas  supplied  by  them  within 
the  same  territory.'^ 

The  Citizens  Gas  Company  of  Vineland  and  the  Citizens  Gas 
Company  of  Landis  Township  made  a  joint  and  several  answei^s 
in  which  they  deny  they  have  ever  introduced  price  wheels  in 
meters  for  the  purpose  of  collecting  more  than  $1  per  thousand 
cubic  feet  of  gas  for  gas  used  by  the  consumers,  or  that  they  have 
ever  charged  or  collected  more  than  $1  a  thousand  cubic  feet  for 
gas  served  in  Vineland  or  Landis  township  under  the  present 
franchise. 

Eespondents  join  with  the  petitioner  in  a  request  *Hhat  your 
Honorable  Board  will  make  a  full  investigation  of  all  of  the 
conditions  under  which  gas  is  now  manufactured  and  supplied 
the  consumers  in  the  borough  of  Vineland  and  township  of  Landis 
both  by  your  petitioner  and  the  respondents,  and  that,  if  the  re- 
sult of  such  investigation  warrants,  your  Board  will  make  such 
order  as  it  may  deem  necessary,  prescribing  the  rates  which  the 
said  Citizens  Gas  Company  of  Vineland  and  Citizens  Gas  Com- 
pany of  Landis  Township  will  be  allowed  to  charge  consumers 
in  this  territory  for  supplying  gas,  providing  the  same  investiga- 
tion and  order  will  cover  the  territory  supplied  with  gas  by  the 
Millville  Gaslight  Company  in  Millville  and  Buen^  Vista  dis- 
trict, and  that  your  Honorable  Board  will  make  an  order  fixing 
the  rates  to  be  charged  in  the  territory  covered  by  the  New  Jersey 
Gas  Company  outside  of  the  borough  of  Vineland  and  township 
of  Landis  at  the  same  price  and  rate  as  shall  be  fixed  for  that 
company  to  charge  in  the  borough  of  Vineland  and  township  of 
Landis,  and  said  rates  so  prescribed  shall  not  be  less  than  the  rates 
-fixed  to  be  charged  by  the  respondents  in  the  borough  of  Vine- 
land  and  township  of  Landis." 

The  Millville  Gaslight  Company  includes  nine  subsidiary  com- 
panies, of  which  the  Citizens  Gas  Company  of  Vineland  and  the 
Citizens  Gas  Company  of  Landis  Township  are  two. 

To  ascertain  the  justice  and  reasonableness  of  rates  charged 
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by  utilities  requires  detailed  proof  of  the  elements  to  be  oon- 
sidered.  The  proofs  offered  in  {he  present  proceeding  are 
entirely  insufficient  to  8UM>ort  a  conclusion  as  to  the  rea- 
sonableness or  unreasonaUeness  of  the  rates  now  charged  in 
Vineland  and  Landis  township  by  the  respondent  companies. 
An  appraisal  of  the  property  of  the  Miliville  Gaslight  Com- 
pany is  in  evidence,  but  this  comply  is  the  parent  com- 
pany of  the  respondent  companies,  and  operates  them  under 
lease  in  Vineland,  Landis  towndiip,  and  Buena  Vista.  No 
attempt  was  made  to  segregate  the  p]y>perties  of  the  respondent 
companies,  nor  were  the  operating  costs  analyzed.  The  rates 
of  the  respondent  companies  are  thus  brought  into  these  proceed- 
ings e(dlaterally  by  a  competitor  who  seeks  to  raise  its  own  rates, 
and  in  so  doing  seeks  to  have  the  rates  of  its  competitor  increased 
so  as  to  eliminate,  as  far  as  possible,  the  competition  it  will  be 
met  with  in  the  same  territory.  It  does  not  necessarily  follow 
that  a  just  and  reasonable  rate  to  be  (diarged  for  gas  by  two  com- 
peting companies,  supplying  the  same  territory  from  different 
sources,  sboi^d  be  the  same. 

To  make  any  determinaticm  as  to  the  justice  and  reasonable- 
ness of  the  rates  of  the  Citizens  Gas  Company  of  Vineland  and 
Citizens  Gas  Company  of  Landis  Township  or  the  Miliville  Gas- 
light Company,  upon  the  record  before  us  and  upon  the  meager 
facts  submitted,  would  be  impri^ticable,  and  doubtless,  unfair  to 
customers  of  these  companies  who  have  had  no  opportunity  to  be 
heard  in  this  proceeding. 

The  petition,  therefore,  will  be  dismissed* 

An  order  will  so  enter. 

Dated  January  18, 1918, 

Board  <rf  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum^  Alfred  6.  March,  Ccnnmissioners. 


KEW  JEBSEY  BOABB  OF  PUBIilO  UTILITY  COBIHISSIONEaiS. 

BE  UNION  EAILWAY,  GAS,  &  ELECTEIC  COMPANY  et  al. 

Con$olidaHont  merger,  and  aale  —  BrerequisUes  to  approval  —  Statum 
of  reeulting  contpany. 

1.  The  absorbing  company  under  a  proposed  merger  is  in  effect  a 
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hffw  earportftiota,  ewn  ilioogh  no  mew  stock  is  to  be  issued;  and  the 
New  Jersey  Commission,  before  approving  of  such  merger,  must  ascer- 
tain that  such  company  has  the  capital  requirements  imposed  on  com- 
panies newly  incorporated,  and  must  be  satisfied  that  the  proposed 
merger  will  not  subject  any  security  holder  to  aa  inequitable  condition. 
€^n9&iiUtatUmf  merffer  and  aote  —  iStotue^  —  ConMrueHon -*  Inler- 
changeability  of  terms. 

2.  As  used  in  the  New  Jersey  Act,  Pamph.  Laws  1893,  p.  121,  the 
terms  ''merger"  and  "consolidation''  are  interchangeable;  and  the  con* 
tention  that  a  distinction  exists  in  effect  between  them,  in  that  upon  a 
merger  the  absorbing  company  continues  its  corporate  identity,  while 
upon  a  consolidation  a  new  company  is  created,  is  without  force,  and  a 
new  company  is  formed  in  either  instance. 

[January  23,  1918.] 

•  Application  by  the  Union  Railway,  GdB,  &  Elcefeio  Company 
and  the  Springfidd  Railway  &  Light  Company,  for  approval  of 
an  agreement  of  merger  heretofore  entered  into  by  said  corpora- 
tions; case- held  open  to  allow  petitioners  to  present  proof  as  to 
the  value  of  the  assets  of  the  resulting  corporation,  and  testimony 
with  reference  to  the  effect  of  the  termis  of  the  merger  to  subject 
any  security  holder  to  an  unfair  or  inequitable  condition  or 
arrangement 

Appearances :  William  L.  Chrisman,  Norman  Grey,  and  Joseph 
S.  Clark  for  petitioners;  L.  Edward  Herrmann  and  Grov^r  C. 
Richman  for  the  Commission* 

By  the  Commission:  Application  is  made  to  this  Board  by  the 
Union  Railway,  Gas,  &  Electric  Company  and  the  Springfield 
Railway  &  Light  Company,  both  organized  under  the  General 
Incorporation  Act  of  this  state  (Revision  1896,  2  Comp.  Stat.  p. 
1596),  for  the  approval  in  writing  of  a  certain  agreement  of 
merger  dated  April  16,  1917,  duly  entered  into  and  signed  by 
said  corporations. 

The  petition  was  filed  June  8,  1917.  Objection  was  filed  by 
one  stockholder. 

Hearings  upon  notice  were  held  June  26, 1917,  and  October  4, 
1917.    Testimony  was  taken,  arguments  heard,  and  briefs  filed. 

The  application  is  made  under  chapter  19,  Laws  1913  (Pamph. 
Laws  1913,  p.  33),  which  in  part  provides: 

"2.  Before  any  merger  of  corporations  can  be  made,  the  ap- 
proval  thereof  in  writing  by  the  Board  of  Public  Utility  Com- 
missioners of  this  state  shall  be  obtained  by  said  corporations  and 
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filed  in  the  office  of  the  secretary  of  state  with  the  names  of  the 
directors  of  each  of  said  corporations  which  assent  to  the  merger." 

The  merger  of  these  corporations  was  effected  under  the  pro- 
visions of  the  General  Incorporation  Act  (cited  supra) '  C!omp. 
Stat.  p.  1596.  All  statutory  requirements  in  effecting  the  merger 
appear  to  have  been  complied  with. 

Both  companies  are  engaged  in  the  same  or  similar  business, 
which  consists  of  the  purchasing,  holding,  and  sale  of  the  stocks, 
bonds,  mortgages,  debentures,  obligations,  or  other  evidences  of 
indebtedness  of  railroads,  street  railways,  electric  railways,  elec- 
tric light,  electric  power,  steam  power,  steam  heat,  hot  water,  fuel 
gas,  illuminating  gas,  and  mining  corporations,  and  other  cor- 
porations of  every  kind. 

The  Union  Railway,  Gas,  &  Electric  Company  holds  large 
amounts  of  bonds  and  notes,  and  almost  the  entire  capital  stock, 
of  the  Central  Illinois  Light  Company,  a  corporation  of  the  state 
of  Illinois ;  Eockf ord  Interurban  Railroad  Company,  a  corpora- 
tion of  the  state  of  Illinois ;  Public  Utility  Company,  a  corpora- 
tion of  the  state  of  Indiana;  Janesville  Traction  Company,  a 
corporation  of  the  state  of  Wisconsin ;  De  Kalb-Sycamore  Inter- 
urban Traction  Company,  a  corporation  of  the  state  of  Illinois ; 
Springfield  Railway  &  Light  Company,  the  joint  petitioner  here- 
in. All  of  these  companies,  excepting  the  Springfield  Railway 
Company,  are  utility  companies  owning  and  operating  utilities. 

The  Rockford  &  Interurban  Railway  Company  in  turn  owns 
practically  the  entire  capital  stock  of  the  Rockford  City  Traction 
Company,  which  owns  and  operates  a  utility. 

The  De  Kalb-Sycamore  Interurban  Traction  Company  also 
owns  practically  all  of  the  stock  of  the  De  Kalb-Sycamore  Com- 
pany, which  also  operates  a  utility. 

The  Springfield  Railway  &  Light  Company,  the  joint  peti- 
tioner herein,  holds  large  amounts  of  the  bonds  and  notes,  and 
almost  the  entire  capital  stock,  of  the  following  corporations: 
Springfield  Consolidated  Railway  Company,  and  the  SpringfiehJ 
Gas  &  Electric  Company,  both  of  which  own  and  operate  utilities. 

Testimony  was  offered  to  show  that  none  of  the  utilities  oper- 
ated by  any  of  these  companies  are  in  competition. 

It  appears  that  the  Union  Railway,  Gas,  &  Electric  Company 
owns  the  entire  $30,000  charges  of  stock  issued  by  the  Springfield 
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Eailway  &  Light  Company  excepting  seven  shares  of  stock  which 
are  owned  by  the  directors  of  said  company  as  qualifying  shares* 

The  scheme  of  merger  contained  in  the  agre^nent  submitted 
for  approval,  in  effect,  provides  for  the  merging  of  the  Spring- 
field Railway  &  Light  Company  into  the  Union  Railway,  Gas,  & 
Electric  Company.  The  identity  of  the  Springfield  company  as 
such  is  to  cease  and  the  stock  of  the  said  company  is  to  be  can- 
celed. No  new  stock  of  the  surviving  company, — ^that  is, 
the  Union  Railway,  Gas,  &  Electric  Company, — is  to  be^ 
issued.  The  Union  Railway,  Gas,  &  Electric  Company  con- 
tinues to  exist  with  its  corporate  name,  franchises,  rights, 
immunities,  and  organization  intact;  and  its  by-laws  are 
to  continue  imtil  changed  or  amended  as  therein  provided. 
The  number  of  directors  of  the  surviving  ccnnpany  con- 
tinue to  be  seven,  and  the  capital  stock  of  the  said  Union 
Railway,  Gas,  &  Electric  Company  continues  as  at  present, 
that  is  to  say,  $18,000,000  divided  into  180,000  shares  of  the  par 
value  of  $100,  $6,000,000  or  60,000  shares  common  stock  and 
112,000,000  or  120,000  shares  preferred  stock.  The  holders  of 
preferred  stock  are  entitled  to  receive,  when  and  as  declared  out 
of  the  surplus  or  net  profits  of  the  company,  dividends  at  the 
rate  of  6  per  cent  per  annum  payable  as  the  board  of  directors 
may  determine,  before  any  dividends  shall  be  set  apart  for  or 
paid  upon  the  common  stock,  and  shall  be  cumulative.  The  ae^ 
ciunulation  of  dividends,  however,  are  "noninterest  bearing.'* 
No  dividends  are  to  be  paid  upon  the  common  stock  until  all 
dividends  upon  the  preferred  stock,  together  with  all  accumula- 
tions, including  accrued  dividends  to  the  date  of  payment  of  the 
common-stock  dividends  shall  have  been  declared  and  shall  have 
been  paid  in  full,  or  a  sum  sufficient  for  the  payment  thereof 
shall  have  been  set  apart  for  that  purpose. 

The  agreement  further  provides  the  terms  upon  liquidation 
or  dissolution,  and  also  provides  for  the  increase  at  any  time  of 
the  capital  stock  of  the  company  as  th^ein  set  forth. 

All  property,  real,  personal,  and  mixed,  and  all  franchises, 
rights,  and  immunitieft  of  the  Springfield  Railway  &  light  Com- 
pany are  to  be  vested  in  the  Union  Railway,  Gas,  &  Electric 
Company.  The  Uni(m  Railway,  Gas^  &  Electric  Company  is  to 
cancel  $^50,000  face  value  of  notes  payable  <d  the  Springfield 
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Railway  &  Light  Company,  held  by  the  Union  Railway,  Gas,  & 
Electric  Company,  and  all  contracts,  obligations,  liabilities,  and 
indebtedness  of  the  Springfield  Railway  &  Light  Company,  in- 
cluding $4,175,000  face  amount  of  collateral  trust  bonds  of  the 
Springfield  Railway  &  Light  Company  to  the  Columbia  Finance 
&  Trust  Company  of  Louisville,  Kentucky,  trustees.  All  shares 
of  the  capital  stock  of  the  Springfield  Railway  &  Light  Company 
are  to  be  canceled  and  delivered  to  the  said  company. 

[1]  The  application  is  made  under  §  2,  chapter  19,  Laws 
1913,  above  quoted. 

It  thus  becomes  the  duty  of  the  Board,  not  only  to  ascertain 
whether  the  statutory  requirements  to  eflPect  the  merger  have 
been  complied  with,  but  also  to  ascertain  whether  there  have  been 
violations  of  any  of  the  statutes  of  Uiis  state,  or  any  of  its  pro- 
hibitions disregarded. 

In  effect,  the  merger  or  consolidation  of  corporations  is  the 
organization  of  a  new  corporation,  and  is  subject  to  all  of  the 
limitations  imposed  by  law.  It  appears  that  the  two  petitioning 
corporations  are  engaged  in  similar  businesses,  as  contemplated 
by  the  statute.  The  Union  Railway,  Gas,  &  Electric  Company,  as 
has  been  indicated  above,  holds  practically  the  entire  capital 
stock  of  the  Springfield  Railway  &  Light  Company.  This  stock 
heretofore  acquired  is  to  be  canceled,  and  the  holders  of  the 
Springfield  Railway  &  Light  Company  assumed  by  the  Union 
Railway,  Gas,  &  Electric  Coaapany,  and  such  of  these  obligations 
as  are  owing  by  the  Springfield  Railway  &  Light  Company  to  the 
Union  Railway,  Gas,  &  Electric  Company  are  to  be  canceled* 
The  present  stock  issued  and  outstanding  of  the  Union  Railway, 
GaS)  &  Electric  Company  is  not  to  be  increased  by  the  merger 
agreement;  and  no  new  stock  is  to  be  issued  by  the  Union  Rail- 
way, Gas,  &  Electric  Company  to  acquire  the  property,  fran- 
chises, powers,  and  privileges  of  the  Union  company. 

The  sole  purpose,  as  announced  by  counsel  for  the  petitioners, 
in  effecting  the  mei^ers,  was  for  the  simplification  of  accounts, 
and  to  save  taxes. 

Chapter  15  of  ike  Laws  of  1913,  amending  §  49  of  the  Corpo- 
rate Act,  provides  as  follows : 

(1)  "Any  corporation  formed  under  Ais  act  may  purchase 
property,  real  alid  personal,  and  the  stock  of  any  corporation^ 
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necessary  for  its  business^  and  issue  stock  to  the  amoviU  of  the 
vahie  thereof  in  payment  therefor,  subject  to  the  provisions  here- 
inafter set  forth,  and  the  s0ok  so  issued  sh^U  be  f ^U  paid  sto^ 
and  not  liable  to  any  f  iprther  call ;  and  said  corporation  may  also 
issue  stock  for  the  amount  it  actually  pays  for  labw  performed. 

Provided,  that  when  property  is  purchased  the  purchasing  cor- 
poration must  receive  in  property  or  stock  what  the  same  is 
reasonably  worth  in  money  at  a  fair,  bona  fide  valuation;  and 
provided  further,  that  no  fictitious  stock  shall  be  issued ;  that  no 
stock  shall  be  issued  for  profits  not  yet  earned,  but  only  antici- 
pated; and  provided  further,  that  when  stock  is  issued  on  the 
basis  of  the  stock  of  any  other  corpoi^f|tion  it  may  purchase,  no 
stock  shall  be  issued  thereon  for  an  amount  ^eater  than  the  sum 
it  actually  pays  for  such  stock  in  cash  or  its  equivalent;  apd  pro^ 
vided  further,  that  the  property  purchased  or  the  property  owned 
by  the  corporation  whose  stock  is  purchased  shall  be  cognate  in 
character  and  use  to  the  property  used  or  contemplated  tp  be  used 
by  the  purchasing  corporation  in  the  direct  c<Hxduct  of  its  own 
proper  business;  and  in  all  cases  when  stock  is  to  be  issued  for 
property  purchased,  or  for  the  stock  of  other  corporations  pur- 
chased, a  statement  in  writing,  signed  by  the  directors  of  the  pur- 
chasing company  or  by  a  majority  of  them,  shall  be  filed  in  the 
oflSoe  of  the  secretary  of  state,  showing  what  property  has  been 
purchased,  and  what  stock  of  any  other  corporation  has  been 
purchased,  and  the  amount  actually  paid  therefor." 

This  act,  together  with  chapters  13,  14,  16-19,  construct  a 
group  of  acts  indicating  a  public  policy  to  be  followed  in  this 
state* 

This  Board,  in  Re  American  Malt  Corp.  2  N.  J.  P.  U.  C.  401, 
at  page  403,  stated  generally  what  it  conceived  its  duty  tp  be  in 
cases  of  merger  or  consolidation  presented  to  it  for  its  approval : 
"In  general,  therefore,  the  Board  is  of  opinion  that,  inasmuch  as 
formal  approval  by  a  state  tribunal  is  now,  of  necessity,  a  require- 
ment in  the  case  of  every  noierger,  the  company  resulting  from 
such  merger  may  properly  be  required  to  show  at  the  time  of 
merger:  (1)  Assets  behind  its  securities  in  amount  sufficient  to 
conform  with  the  requirements  imposed  by  the  state  upon  the 
companies  newly  incorporating  under  its  laws;  (2)  that  sudi  a 
merger  must  not,  by  any  of  its  terms,  subject  ftny  security  holder 
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in  any  of  the  consolidating  or  merging  companies  to  an  unfair  or 
inequitable  condition  or  arrangement;  (3)  tiiat,  in  the  carrying 
out  of  such  merger^  it  must  be  a£Srmatively  shown  that  each  and 
ev^ry  statutory  requirement  applicable  in  the  premises  has  been 
complied  with.'' 

While,  under  the  proposed  scheme  of  merger,  no  new  stock  is 
to  be  issued,  we  are  of  the  opinion  that  we  are  required  to  ascer- 
tain whether  the  requirements  to  justify  the  approval  of  the 
merger  are  shown.  If  Ve  are  right  in  the  opinion  that  the  result- 
ing corporation  is  in  efiFect  a  new  corporation,  surely  we  should 
have  to  ascertain  whether  or  not  the  assets  behind  its  securities 
.^re  in  amount  sufficient  to  conform  with  the  requirements  im- 
posed by  the  state  upon  companies  newly  incorporated;  and  we 
should  also  be  satisfied  that  such  merger  must  not,  by  any  of  its 
terms,  subject  any  security  holder  in  any  of  the  consolidating  or 
Ttterging  companies  to  an  unfair  or  inequitable  condition  or  ar- 
rangement. 

The  petitioners  presented  some  proof  as  to  the  value  of  the 
assets  of  the  resulting  corporation,  but  requested  opportunity 
to  present  further  proof  if  the  Board  concluded  that  the  capitali- 
zation of  the  resulting  company  was  a  matter  to  be  passed  upon 
by  the  Board  in  this  proceeding. 

Such  opportunity  will  be  afforded  at  an  early  date. 

Sufficient  testimony  has  not  been  presented  to  satisfy  the 
Board  that  the  merjger  would  not  by  its  terms  subject  any  security 
holder  to  an  unfair  or  inequitable  condition  or  arrangement. 

[2]  Counsel  for  the  petitioners  practically  admit  the  insuf- 
ficiency of  testimony,  but  seek  to  distinguish  the  present  applica- 
tion from  the  American  Malt  Corporation  Merger,  supra,  in  that, 
in  the  American  Malt  Corp.  Case,  supra,  there  was  a  consolida- 
tion of  companies,  while  in  the  present  case  there  is  a  merger  of 
companies,  and  urged  this  difference  to  be  that,  in  the  one  case, 
there  was  a  losing  of  the  corporate  identity  by  one  of  the  corpora- 
tions by  merger  into  the  other,  and  the  continuing  corporate 
identity  of  the  other ;  that  no  new  corporation  was  created,  and 
that  in  a  consolidation  the  result  is  different,  the  companies  con- 
solidated losing  their  corporate  existence  and  the  new  corporation 
being  created  in  its  stead ;  the  stock  of  the  companies  consolidated 
dying  with  the  death  of  the  two  consolidating  corporations,  and 
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the  consolidation  agreement  providing  for  the  issue  of  new  stock 
by  the  new  company  created  by  the  consolidation. 

A  comprehensive  brief  was  presented  by  counsel  for  the  peti- 
tionerS;  and  we  have  examined  the  same  and  the  authorities 
dierein  referred  to.  We  conclude  that  there  is  no  force  to  this 
contention. 

Noyes  in  his  work  on  Intercorporate  Eolations,  at  page  13, 
distinguishes  the  two  terms  as  follows: 

*^a.  Two  corporations  may  he  combined  by  their  fusion  into  a 
third  corporation  created  in  their  stead.  This  results  in  the  sur- 
render of  the  vitality  of  the  old  corporations,  the  extinguishment 
of  their  special  privileges  and  exemptions,  and  the  springing  into 
existence  eo  instanti  of  a  new  corporation  with  such  powers  and 
privileges  as  may  be  conferred  upon  it  by  the  act  authorizing  the 
consolidation.  The  dissolution  of  all  the  old  corporations,  and 
the  creation  of  the  new  ones,  are  the  essential  features  of  this 
process.    .    .    . 

*1).  There  may  be  an  absorption  of  one  company  by  another 
whereby  the  former  is  dissolved  and  passes  out  of  existence, 
while  the  latter  continues  to  exist  with  enlarged  powers.  The 
word  'consolidation'  has  been  said  to  he  inapplicable  to  a  union  of 
this  character,  but  such  use  of  the  term  is  general  and  is  supported 
by  the  highest  authorities'* 

Again  at  page  16  he  says :  "The  word  ^merger'  is  used  in  stat- 
utes authorizing  the  union  of  corporations  to  describe  the  process 
whereby  the  property  and  franchises  of  one  or  more  corporations 
are  absorbed  by  another  which  continues  in  existence  with  its 
original  powers,  and  with  additional  rights  and  privileges  de- 
rived from  the  others.  This  is  a  process  of  absorption  to  which, 
as  has  been  noted,  the  term  'consolidation'  is  generally  applied, 
but  to  which  the  term  Merger*  is  equally  appropriate.  In  fact 
had  the  word  'consolidation'  been  used  only  to  describe  the  process 
of  fusion,  and  the  word  'merger*  been  applied  to  the  process  of 
absorption,  confusion  would  have  been  avoided." 

The  language  of  the  Act,  Pamph.  Laws  1893,  page  121,  permit- 
ting the  consolidation  and  merger  of  companies  provides  "that 
any  two  or  more  companies,  organized  or  to  be  organized  under 
any  law  or  laws*  of  this  gtate  for  the  purpose  of  parrying  on  any 
kind  of  business  of  the  same  or  similar  nature,  may  merge  or  con- 
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solidat^  euch  companies  into  a  single  corporation,  which  may  be 
either  one  of  s^d  merging  or  ccmsolidating  companies^  or  a  new 
corporation  to  be  formed  by  means  of  such  merger  and  consolida- 
tion/' 

It  is  apparent,  from  the  language  used,  tiiat  the  terms  ^'merger'' 
and  '^consolidation,"  are  interchangeable,  and  are  used  as  describ- 
ing the  process  and  naming  the  result  In  effect,  however,  a  new 
corporation  is  formed.  Whether  new  stock  is  issued  or  not  is  a 
detail  of  the  scheme  o£  merger  or  consolidation,  and  the  pos- 
sibilities of  the  scheme  are  too  numerous  to  indicate,  but  all  of 
these  possibilities  are  present  in  either  case  of  merger  or  consoli- 
dation. 

Our  courts  in  construing  the  act  have  indiscriminately  used  the 
words,  "consolidation  ^md  merger,"  in  the  leading  cases  in  this 
state;  and  while  the  tenps  were  not  before  the  court  for  dis^ 
tinguishment,  we  are  of  the  opinion,  in  reading  the  opinions  of 
the  court  in  the  following  cases,  that  the  distinction  urged  by  the 
petitioners  does  not  exist  in  this  state:  Colgate  v.  United  States 
Leather  Co.  73  N.  J.  Eq.  72,  67  Atl.  657,  75  K  J.  Eq.  229,  72 
Atl.  126,  19  Ann.  Cas»  1262;  New  Jersey  &  EL  R.  E,  Ca  v. 
American  Electrical  Works,  82  N.  J.  L.  391,  81  AtL  989; 
William  B.  Riker  &  Son  Co.  v.  United  Drug  Co,  79  N.  J.  Eq. 
580,  82  Atl.  930,  Ann.  Cas.  1913A,  1190;  American  Malt  Corp. 
V.  Public  Utility  Comrs.  86  BT.  J.  L.  668,  92  AtL  362. 

Dated  January  23,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


PENXSYIiVAXIA  PUBLIC  SBSlVICi:  OOMHISSION. 

BE  BOROUGH  OF  REYNOLDSVILLE. 
[AppUcation  Dodcet  No.  283-1916.] 

Hunidpal  planta  —  Ae^n*^remmU  —  Factors  to  he  considered. 

1.  In  de^rmining  wl^eth^  a  Com9iiMi<m  shall  ^)pro▼•  the  aoqiii 
sition  of  a  utility  plant  by  a  municipality,  consideration  must  be  given 
to  the  financial  condition  of  the  municipality  and  to  the  question 
whether  the  ^>eratioB  of  th0  prc^xwed  plant  wiU  be  for  the  sanioe,  ao> 
conunodatioO)  oonvenieiioei  and  safety  of  the  public 
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Muni€)ipal  planta  —  Furchase  front  utility  company  ^.Net  coat. 

2.  Under  a  statute  requiring  a  municipality,  purchasing  a  utility 
plant,  to  pay  ''the  net,eoet  of  erecting  and  maintaining  the  same/'  with 
a  specified  interest,  such  net  cost  refers  to  those  proper  capital  charges 
which  enable  the  company  to  provide  a  plant  which  will  properly  fulfil 
its  corporate  duties,  and  not  ordinary  charges  for  repairs,  which  may 
be  required  in  operating  the  plant. 

Municipal  plantB  —  Ao^irement  —  WorlC0  and  property. 

3.  A  statute  providing  a  method  for  fixing  the  price  to  be  paid  by 
a  municipality  for  the  **works  and  the  property"  of  a  public  utility 
refers  to  everything  which  the  corporation  owns  at  the  date  of  the 
acquisition,  including  its  cash  on  hand  and  accounts  receivable. 

Taluation  —  Acquisition  hy  munUHpaUty  —  formula  for  oBcertaining 
price, 

4.  Under  the  Pennsylvania  statute  (Act  of  1874,  cl.  7,  §  34),  pro- 
viding that,  upon  the  acquisition  of  a  utility  plant  by  a  municipality, 
it  shall  be  required  to  pay  'the  net  cost  of  erecting  and  maintaining 
the  same,  with  interest  thereom  at  the  rate  of  10  per  cent  per  annum, 
deducting  from  said  interest  all  dividends  theretofore  declared,"  the 
price  to  be  paid  is  reached  by  adding  to  the  original  investment  all 
additional  capital  investments  made  in  used  or  useful  property,  whether 
out  of  earnings  or  new  mon^,  and  by  computing  the  yearly  interests 
on  the  total  thus  obtained  at  10  per  cent;  and,  from  the  interest  figiu-e 
thus  obtained,  by  deducting  the  amount  of  dividends  declared,  includ- 
ing as  dividends  all  earnings  reinvested  in  used  and  useful  property, 
and  all  cash  items  on  hand;  and,  if  the  interest  fund  exceeds  the  divi- 
dend fund  arrived  at  in  this  way,  by  adding  the  excess  and  the  amount 
of  all  cash  assets  on  hand,  at  the  date  of  the  purchase,  to  the  total  of 
the  invested  amounts,  to  give  the  purchase  price. 

(RnxiNQ,  Commissioner,  dissents.) 

[November  20,  1917.] 

Application  under  §  3  (d),  article  8,  and  §§  18  and  19, 
article  5,  of  the  Public  Service  Company's  Law,  for  the  approval 
of  the  right  of  applicant  to  become  the  owner  of  a  municipal 
plant  the  property  of  the  Keynoldsville  Water  Company  pursuant 
to  the  provisions  of  the  Act  of  April  29,  1874,  P.  L.  73 ;  cer- 
tificate of  public  necessity  and  convenience  granted  and  purchase 
price  fixed  at  $78,394.40. 

Appearances:  Raymond  E.  Brown,  Smith  McOreight,  and 
Leo  Hudson  for  the  borough  of  Eeynoldsville ;  H.  H.  Mercer, 
George  McDonald,  and  R.  B.  Kendig  for  the  Eeynoldsville  Water 
Company, 

By  the  Commission:  The  borough  of  Eeynoldsville,  in  Jef- 
fereon  county,  applied  to  this  Commissian  for  a  certificate  of 
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public  convenience  evidencing  the  approval  by  the  Commission 
of  the  acquisition  and  operation  by  the  municipality  of  the  plant 
and  equipment  of  the  Reynoldsville  Water  Company.  This  ap- 
plication is  made  under  article  3,  §  3  (d),  of  the  Public  Service 
Company  Law,  which  provides  that  upon  the  approval  of  the 
Commission,  evidenced  by  its  certificate  of  public  convenience 
first  had  and  obtained,  and  upon  compliance  with  existing  laws, 
and  not  otherwise,  it  shall  be  lawful : 

(d)  "For  any  municipal  corporation  to  acquire,  construct,  or 
begin  to  operate,  any  plant,  equipment  or  other  facilities  for  the 
rendering  or  furnishing  to  the  public  of  any  service  of  the  kind 
or  character  already  being  rendered  or  furnished  by  any  public 
service  company  within  the  municipality. 

"Provided,  however,  that  nothing  herein  contained  shall  inter- 
fere with  or  affect  the  right  or  power  of  a  municipal  corporation 
to  continue  the  operation  of  its  municipal  plant,  or  to  extend  the 
same,  within  the  territory  of  such  municipal  corporation,  or  any 
part  thereof,  which  is  not  then  being  supplied  by  a  public  service 
company  rendering  or  furnishing  service  of  a  like  kind  or  char- 
acter: And  provided,  further,  that  any  municipal  corporation 
which,  at  the  time  this  act  becomes  effective,  has,  by  authority 
of  law,  in  process  of  construction  any  such  plant  for  the  rendering 
or  furnishing  to  the  public  of  any  such  service,  may  proceed  with 
and  complete  the  said  construction,  and  begin  to  operate  the  same, 
without  the  aforesaid  approval  of  the  Commission  first  had  and 
obtained."     [Laws  1913,  p.  1388.] 

The  borough  in  this  case  proposes,  with  the  approval  of  this 
Commission,  to  acquire  the  plant  of  the  respondent  company 
under  the  provisions  of  clause  7,  §  34,  of  the  Act  of  the  General 
Assembly  approved  April  29,  1874,  P.  L.  73,  entitled  "An  Act 
to  Provide  for  the  Incorporation  and  Regulation  of  Certain  Cor- 
porations." 

On  May  16,  1916,  the  borough  coimcil  passed  a  resolution  in- 
dicating its  desire  to  acquire  the  plant  of  the  respondent  under 
the  provisions  of  the  above-mentioned  Act  of  1874,  and  there- 
after an  election  was  held,  at  which  the  electors  approved  the 
issuancje  of  bonds  to  the  amount  of  $100,000  for  the  purpose  of 
paying  for  the  said  plant. 

Prior  to  the  passage  of  the  Public  Service  Company  Law,  the 
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borough  b^an  proceedings  to  ascertain  the  price  it  would  have 
to  pay  for  the  plant  of  the  water  company,  and  had  proceeded  to 
the  point  where  the  supreme  court  had  affirmed  a  judgment  of  the 
common  pleas  court  awarding  a  mandamus  commanding  the 
water  company  to  gire  the  borough  access  to  its  books  and  ac- 
counts. Subsequent  to  the  decision  of  the  supreme  court  the 
borough  offered  to  purchase  the  plant  of  the  respondent  for  the 
sum  of  $72,000,  which  offer  was  refused,  and  thereafter  these 
proceedings  before  the  Commission  instituted. 

The  Reynoldsville  Water  Company  was  incorporated,  under 
the  provisions  of  the  General  Corporation  Act  of  1874,  on  Sep- 
tember 24, 1888,  with  a  capital  stock  of  $12,000,  all  of  which  was 
paid  in  cash.  Upon  the  completion  of  its  plant  in  1889,  it  began 
operations  and  has  since  that  time  been  serving  the  borough  and 
the  public  By  the  terms  of  clause  7,  §  34,  of  the  General  Cor- 
poration Act,  the  borough  has  therefore  a  right  to  become  the 
owner  of  the  works  and  property  of  the  company  on  condition 
that  it  can  pay  the  price  fixed  by  that  act,  and  can  secure  from 
this  Commission  a  certificate  that  such  acquisition  and  operation 
are  necessary  and  proper  for  the  service,  acconmiodation,  con- 
venience, and  safety  of  the  public. 

The  duty  which  has  been  placed  upon  the  Commission  by  the 
Public  Service  Company  Law  in  cases  of  this  kind  has  been  clear- 
ly outlined  in  the  case  of  New  Brighton  v.  New  Brighton  Water 
Co.  247  Pa.  232,  93  Atl.  327,  wherein  Justice  Moschzisker  said: 

"One  of  the  purposes  of  the  Utilities  Act  [Act  of  1913]  was 
to  furnish  in  cases  of  the  character  of  the  one  now  before  us  a 
more  flexible  procedure  for  ascertaining  facts  and  reaching  con- 
clusions than  were  supplied  by  the  set  forms  of  pleading  and 
procedure  in  the  law  courts.     ... 

"On  the  whole  this  act  furnishes  a  complete,  and  what  should 
prove  a  satisfactory,  system  in  cases  of  this  character,  and  there- 
under all  the  relevant  facts  in  possession  of  the  New  Brighton 
Company  or  the  Beaver  Valley  Company  can  be  brought  out  and 
fully  developed  and  the  rights  of  all  parties  conserved ;  therefore, 
:8ince  the  approval  of  the  Commission  must  be  first  Tiad  and  ob- 
tained' before  the  present  plant  can  be  actually  acquired  or  op- 
•erated  by  the  borough,  application  should  be  made  to  that  body 
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before  any  future  proceedings,  n^mdamua  or  otherwise,  are  in- 
stituted in  the  courts.'' 

Acting  under  the  authority  of  this  stateanent  of  the  law,  and 
in  an  attempt  to  fully  iof onn  itself  as  to  all  of  the  f^ts  in  thb 
ease,  the  Commission  held  public  hearings  on  this  application  and 
made  very  thorough  investigations,  in  the  course  of  which  the 
entire  history  of  the  devdopment  of  the  property,  its  annual  earn- 
ings, dividends,  and  investments,  were  brought  out  and  a  great 
deal  of  testimony  taken  as  to  the  amount  of  money  that  would 
be  required  to  reproduce  the  properly  at  this  time*  The  financial 
condition  of  the  municipality  and  its  ability  to  raise  the  money 
required  for  the  purchase  of  the  plant  were  also  developed,  to- 
gether with  estimates  of  the  probable  earnings  of  the  plant  under 
specified  rates. 

[1]  In  determining  questions  of  this  kind,  the  Commission 
must  take  into  consideration  the  financial  condition  of  the  bor- 
ough, and  it  must  also  determine  whether  the  operation  of  the 
proposed  plant  by  the  municipality  is  for  the  service,  accommoda- 
tion, convenience,  and  safety  of  the  public. 

As  has  been  stated  above,  the  electors  of  the  borough  have  au- 
thorized an  increase  in  its  indebtedness  in  the  sum  of  $100,000 
for  the  purpose  of  paying  for  the  plant  of  the  respondent  com- 
pany. The  existing  indebtedness  of  the  borough  is  $11,650,  and 
the  total  assessment  of  taxable  property  in  the  borough  is  $1,166,- 
195.  In  so  far,  therefore,  as  we  are  called  upon  to  determine, 
we  are  of  the  opinion  that  the  borough  is  so  situated  financially 
that  it  can  acquire  the  property  of  the  respondent. 

We  are  also  of  the  opinion  that  the  public  and  the  borough  can 
be  better  served  with  water  by  a  plant  owned  and  operated  by  the 
municipality  than  under  the  present  conditions,  and  that  a  cer- 
tificate of  public  convenience  should  issue  in  this  case  unless  the 
price  the  borough  will  be  required  to  pay  is  in  excess  of  the 
amount  of  indebtedness  which  the  electors  have  authorized. 

This  brings  us  to  the  determination  of  the  main  question  raised 
by  the  parties,  that  is,  the  cost  of  the  property  to  the  boiou^ 
under  the  terms  of  the  Act  of  1874. 

Clause  7,  §  34,  of  that  act  reads  as  follows:  "It  shall  be  law- 
ful at  any  tixx^  after  twenty  years  from  the  introduction  of  water 
or  gas,  as  the  case  may  be,  into  any  pla^  as  aforesaid,  for  the 
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town,  borough,  city  or  district  into  which  the  said  company  shall 
be  located,  to  become  the  owners  of  said  works,  and  the  property 
of  said  company,  by  paying  therefore  the  net  cost  of  erecting  and 
maintaining  the  same,  with  interest  thereon  at  the  rate  of  10  per 
cent  per  annum  deducting  from  said  interest  all  dividends  there- 
tofore declared/' 

The  testimony  in  this  case  discloses  that  the  stockholders  of 
the  respondent  company  paid  in  the  entire  amount  of  the  capital 
stock,  $12,000,  and  that  this  amount  was  used  in  the  construction 
of  the  plant  in  1888  and  1889.  "No  other  cash  has  been  put  into 
the  plant  since  that  time  except  large  amounts  which  were  realized 
from  the  earnings  of  the  property  or  which  were  borrowed  by  the 
company  and  later  repaid  out  of  earnings.  During  each  year  the 
company  has  made  extensions  to  its  plant  and  paid  for  the  same 
out  of  the  surplus  earnings  which  remained  in  the  treasury  after 
the  payment  of  cash  dividends.  The  books  of  the  company  have 
been  kept  in  such  a  way  that  it  is  possible  to  ascertain  the  amounts 
which  annually  have  been  expended  in  permanent  betterments 
and  extensicms  and  there  is  little  dispute  betwe^i  the  parties  as 
to  these  amounts. 

The  respondent  company  offered  in  evidence  a  report  of  an 
audit  of  its  books  and  accounts  from  September  17,  1889,  to  De- 
cember 31,  1915,  during  which  time  it  appears  that  there  was 
expended  for  construction  $74,577.07,  for  repairs  and  mainte- 
nance $11,337.49,  and  for  cash  dividends  $89,090.30.  Its  con- 
tention is  that  to  the  amount  expended  for  repairs,  maintenance, 
and  construction  there  should  be  added  10  per  cent  per  annum, 
and  from  the  total  the  cash  dividends  should  be  deducted,  the 
balance  being  the  amount  the  borough  is  required  to  pay  for  the 
property  under  the  Act  of  1874,  The  following  itemized  state- 
ment from  said  audit  shows  how  the  company  yearly  builds  up  its 
value  and  arrives  at  its  conclusion  that  the  purchase  price  to  the 
borough  as  of  December  31, 1915,  is  $168,361.96. 
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RESPONDENT'S  EXHIBIT  NO.  2. 
SCHEDULE  **C." 
B^ynoldsviUe  Water  Compemif' 
Summary   of   Net   Cost   of   Erecting   and   Maintaining   Re/noldBTille   Waterworks 
from  August  6,  1888.  to  December  31,  1916,  witk  Simple  Interest  Thereon  at  10% 
Per  Annum  Less  Cash  Dividends  Declared. 


Year  Ending  September  30 

Repairs 

and 

Maintenance. 

Construction. 

Interest 

Total. 

1889   

$42.41 
^.89 
182.08 

73.84 
428.75 

96.45 
154.20 
235.15 
258.82 
129.09 

52.95 
673.14 
629.12 
518.55 
463.33 
729.74 
833.09 
504.03 
464.07 
283.83 
482.38 
770.98 
661.14 
690.78 
551.53 
614.68 
812.08 
335.56 

111.578.73 

i,7ii*<.efl 

2.330 ,62 
1.2(115.64 
1h04^L2* 
1.182.14 
3.03P,02 
2.423^ 
3.654.47 
2.144.28 

6aa.flo 

6,113J7 
4,i>5UM 
S.586,70 

s,m.oi 

2,069.11 
3.^XW>7 
33€J5 
110.04 
92J9 
480.62 
465.80 

$30,506.49 
2.562.19 
4.466.22 
6,846.06 
9,940.74 
6,155.19 
2.874.97 
2.455.13 
2,619.71 
6,464.99 
4,023.97 
6,599.61 
8,809.60 
1.525.80 
8,474.11 
7.698.27 
6,834.46 
8,783.93 
1,666.10 
1,704.34 
6,918.34 
1,486.72 
1,569.10 
297.54 
148.85 
76.96 
82.32 

$42126.63 

1890    

3,676  :ni 

1891   

6.307.96 

1892    

8,359.05 

1898    

14.408.49 

1894    

7,68L16 

1805    

4,294.71 

1896    

3,730.52 

1897    

4,065.17 

1898    

8,633.10 

1899    

6  500.26 

1900    

10,927.22 

1901    

6,483.00 
2.677.35 

1902    

1903    

6.310.12 

1904    

14,641.18 

1905    

11,526.62 

1906    

7^874.66 

1907    

8,685.61 

1908 

4,066.15 

1909    

16  3S7CS 

1910    

4,315.66 

1911    

5.261.11 

1912    

1.213  j06 

1913 

810.42 

1914    

1915    

1,325.02 

Oct.  1  to  Dec.  81,  191^  .... 

800.86 

Deduct : 
Cash    Dividends    as    per 
Schedule  **D"   

$11,337.49 

174,677.07 

$121,537.69 

$207,452.26 
89,090.a(» 

Net  cost  of  erecting  and 
maintaining     Reynolds- 
ville  Waterworks,  Aug. 
6,  1888,  to  Dec.  31.  1915. 
with    Interest    at    10% 
per    annum    less    cash 
dividends  declared  

1168,861.96 
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RESPONDENT'S  EXHIBIT  NO.  S. 

SCHEDULE  "D." 

ReynoldsviUe  Water  Company. 

Summary  of  Cash  Dividends  Declared. 


Date  Authorised. 


Jan. 

Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Aug. 
Sept. 
Sept. 
Sept. 
Mar. 
Jan. 
Feb. 


1890. 
1895. 
1896. 
1897. 
1898. 
1899. 
1900. 
1901. 
1902. 
1908. 
1904. 
1905. 
1906. 
1907. 
1907. 
1908. 
1909. 
1910. 
1911. 
1912. 
1918. 
1914  . 
1916. 


Total  cash  dividends  declared  August  6, 
1888.  to  December  31.  1915  


Minute    Book 
FOUo. 

Fer  cent  on 
Capital  Stock 
Outstanding. 

Amount  of 
Dividend. 

66 

3 

is30.no 

97 

8 

9filJJK» 

3 

10 

t2i.w^.ti'> 

16 

12 

M4i.J.LH> 

25 

6 

T2\Km 

33 

8 

[m.m 

46 

10 

i.a(w.{jo 

62 

10 

^M^M 

54 

20 

2,iimM 

61 

12 

1,440.00 

72 

12 

1.44Ek«0 

83 

15 

1,.W.(» 

88 

20 

2.400.00 

91 

25 

3,000.00 

92 

26 

3,0(tflJJO 

96 

15 

XSsOO.OO 

102 

15 

1,800.00 

111 

15 

1,SQO.OO 

116 

15 

1,«M>.00 

118 

15 

lfiOO,00 

120 

10 

1,200.00 

17 

35 

4.200.00 

30 

10 

1  ?iX^<>l> 

139.090.30 

An  audit  of  the  books  and  accounts  of  the  company  was  also 
made  by  the  bureau  of  accounts  and  statistics  of  the  Commission, 
and  the  results  do  not  differ  materially  from  those  reached  by  the 
accountant  for  the  respondent  company.  The  result  of  the  audit 
of  the  bureau  of  accounts  and  statistics  is  given  in  the  following 
table : 
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The  following  is  a  statemant  of  the  inocHne,  ezpeiuses^  interest^ 
and  dividends  of  the  respondeilt  company  from  September  17, 
1888,  to  December  81^  1915^  aa  made  from  the  books  of  the 
company: 
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[2]  "Under  the  provisions  of  the  Act  of  1874,  the  borough  is 
required  to  pay  "the  net  cost  of  erecting  and  maintaining  the 
same,  with  interest  thereon  at  the  rate  of  10  per  cent  per  annum, 
deducting  from  said  interest  all  dividends  theretofore  declared." 
The  Commission  finds  and  determines  from  the  testimony  pro- 
duced before  it  that  the  net  cost  of  erecting  and  maintaining  the 
works  of  the  respondent  company  from  the  date  of  its  incorpora- 
tion to  December  31,  1915,  was  $71,521.55.  This  sum  does  not 
include  $11,337.49  claimed  by  the  respondent,  because  that 
amoimt  is  made  up  of  the  annual  expenditures  of  the  company  for 
<irditiary  repairs  made  in  the  course  of  its  business.  We  are  of 
opinion  that  ^^et  cost  of  erecting  and  maintaining  the  same"  re- 
fers to  those  proper  capital  charges  which  enable  the  company  to 
provide  a  plant  which  will  properly  fulfil  its  corporate  duties, 
and  not  to  charges  for  ordinary  repairs  which  may  be  required 
in  operating  the  plant.  The  cost  of  "erecting  and  maintaining" 
is  a  proper  capital  charge,  while  the  cost  of  ordinary  rejpairs,  such 
as  make  up  the  $11,337.49,  is  entirely  an  operating  charge  and 
has  been  paid  for  out  of  the  costs  of  operation. 

Taking  the  annual  figures  for  construction  as  found  by  the 
Commission,  we  have  calculated  the  interest  thereon  at  10  per 
cent  per  annum  from  the  date  of  the  investment  of  the  money 
in  the  property,  and  find  that  the  total  interest  due  under  the 
provisions  of  the  Act  of  1874  is  $105,607.20. 

The  Act  of  1874  directs  that  from  this  interest  there  shall  be 
subtracted  the  dividends  theretofore  declared,  and  the  books  of 
the  company  show  that  there  was  paid  in  cash  dividends 
$39,212.80.  In  addition  to  this  sum  a  dividend  was  declared 
and  paid  in  the  shape  of  bonds  of  the  company  to  the  amount  in 
par  value  of  $90,000.  This  dividend  of  bonds  was  based  upon 
an  appraisal  of  the  property  of  the  company,  which  placed  the 
value  at  $92,992.15  on  November  19,  1913 ;  and  the  bonds  were 
stated  by  the  directors  to  represent  the  difference  between  the 
paid  in  capital  stock  and  the  said  appraisal,  which  difference  was 
earned  as  dividends  by  the  water  company  and  reinvested  in  the 
improvements  and  extensions  of.  the  said  company.  It  is  evi- 
dent that  the  par  value  of  the  bonds  issued  as  a  dividend  was  not 
the  equivalent  of  the  amount  reinvested  in  the  property  out  of 
earnings  even  if  we  take  it  that  the  appraisal  was  a  correct  one. 

P.U.R.1918B. 


Digitized  by 


Google 


476  PENNSYLVANIA  PUBUC  6£BVIC£  COMMISSION. 

The  par  value  oi  l3ie  bonds  issued  as  a  dividend  is  tiieref ore  of 
little  use  in  detennining  the  "dividends  theretofore  declared.'^ 
The  directors  had  no  authority  to  declare  any  dividends  exceeding 
in  amount  the  earnings  to  whidi  the  stockholders  might  have  been 
entitled^  and  the  resolution  declaring  the  dividend  shows  that  they 
intended  to  make  it  equal  the  amounts  which  had  been  reinvested 
in  the  property  out  of  earnings.     That  resolution  was  as  follows: 

*  Whereas,  the  paid  in  capital  stock  of  the  Keynoldsville  Water 
Company  is  $12,000,  which  sum  was  originally  invested  in  the 
plant  and  equipn:ient  of  the  water  company,  and 

"Whereas,  by  an  appraisement  and  valuation  of  said  w&ter 
plant  as  now  exists,  made  by  Oharles  £•  Schaup,  hydraulic 
engineer,  is  of  value  of  $92,992,15,  and 

"Whereas,  the  difference  between  the  paid  in  capital  stock  and 
the  said  appraisal  was  earned  as  dividends  by  the  said  water 
company  and  reinvested  in  the  improvements  and  extensions  of 
the  said  company,  and 

"Whereas,  the  stockholders  were  entitled  under  the  law  to  the 
said  reinvested  dividends,  and 

^Whereas,  the  mortgage  authorized  to  be  executed  and  de- 
livered by  the  water  company  to  the  Farmers  &  Miners  Trust 
Company  of  Punxsutawney,  Pennsylvania,  to  secure  bonds  to 
the  amount  of  $200,000  contains  inter  alia  the  following  condi- 
tions, to  wit: 

"  The  bonds  to  be  issued  under  and  secured  hereby  shall  be 
executed  on  behalf  of  the  ReynoldsviUe  Water  Conapany  by  its 
president  and  secretary,  and  shall  be  delivered  to  the  trustee  to 
be  certified  by  it,  and  of  the  bonds  so  executed  and  delivered  that 
trustee  shall  forthwith  certify  and  deliver  to  the  treasurer  of  the 
compaay  $90,000  worth  of  said  bonds  to  be  used  for  property, 
real  and  personal,  already  acquired  by  it,'  and 

"Whereas,  a  statement  has  been  prepared  by  the  treasurer  of 
this  company,  showing  the  amount  of  the  unpaid  dividends  here- 
inbefore referred  to  that  each  stockholder  is  entitled  to;  which 
statement  shows  that  there  will  be  fractional  parts  of  the  de- 
nomination of  the  bpnds  prepared  undar  said  mortgage,  and  it  is 
desired  that  all  the  stockholders  shall  be  paid  their  full  share  of 
the  unpaid  dividends  as  aforesaid,  which  statement  is  made  a  part 
of  this  resolution* 
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"Therefore,  regolyed,  that  the  treamirer  be  authorized  to  dis- 
tribnte  to  the  respective  stockholders  their  portion  of  the  said 
bonds  as  aforesaid,  and  that  he  be  authorized  to  retain  $1,600 
worth  of  said  bonds  in  the  treasury  for  the  purpose  of  paying 
all  fractional  parts  of  the  aforesaid  bonds  in  cash.'^ 

The  earnings  invested  in  the  plant  from  the  beginning  of  opera- 
tions to  October  1,  1913,  aononnted  to  $57,482.94,  and  we  are 
of  the  opinion  that  this  sum  represents  Hie  dividend  declared  No- 
vember 19, 1913,  by  issuing  $90,000  par  value  of  bonds. 

Even  if  this  dividend  paid  in  bonds  is  estimated  at  $90,000, 
which  is  the  par  value  of  the  bonds,  and  the  amount  of  the  divi- 
dend as  &ted  by  the  directors,  the  result  of  the  calculation  will 
have  little  effect  upon  the  price  to  be  paid  by  the  borou^.  Grant- 
ing that  the  dividend  should  be  figui^  at  the  par  value  of  the 
bonds,  the  result  will  be  that  the  dividends  declared  will  amount 
to  $90,000,  plus  $39,212.80,  the  dividends  paid  in  cash,  or 
$129,212.80,  and  this  sum  is  to  be  deducted  from  the  interest  of 
$105,607.20.  There  would  therefore  be  no  balance  left  under 
this  item  to  be  added  to  the  invested  capital,  and  the  price  to  be 
paid  would  consist  of  $71,521.55,  plus  the  cash  assets  on  hand, 
$4,442.78,  or  $75,964.33.  The  same  result  will  also  be  arrived 
at  if  the  bond  dividend  is  figured  to  have  had  a  value  of  $80,- 
992.15,  which  is  the  difference  between  the  appraised  value  and 
the  original  capital  stock  as  mentioned  in  the  resolution  of  the 
board  of  directors  declaring  the  dividend,  because  in  either  of 
these  cases  the  total  amount  of  the  dividends  declared  will  be  in 
excess  of  the  interest  fund  of  $105,607.20. 

[3]  The  purpose  of  the  7th  clause  of  the  54th  section  of  the 
Act  of  1874  is  to  provide  a  method  for  fixing  the  price  to  be  paid 
by  the  naunicipality  for  the  "works  and  the  property*^  of  the 
company.  We  believe  that  this  includes  everything  which  the 
corporation  owns  at  the  date  of  the  acquisition,  including  its  cash 
on  hand  and  accounts  receivable,  and  that  all  of  these  items  must 
be  paid  for.  Out  of  the  fund  thus  received  it  will  be  the  duty 
of  the  corporation  to  pay  its  debts,  the  municipality  thus  acquir- 
ing the  property  clear  of  all  encumbrances. 

[4]  This  view  of  the  law  leads  us  to  the  conclusion  that  the 
price  to  be  paid  is  reached  as  follows :  Add  to  the  original  invest- 
ment, all  additional  capital  investments  made  in  used  or  useful 
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property,  T^hether  out  of  earnings  or  new  money ;  and  compute 
the  yearly  interest  on  the  total  thus  attained  at  10  per  centi 
From  the  interest  figure  deduct  the  amount  of  dividends  def 
clared,  including  as  dividends  all  earnings  reinvested  in  used  and 
useful  property  and  all  cash  items  on  hand.  If  the  interest  fund 
exceeds  the  dividend  fund  arrived  at  in  this  way,  the  excess  and 
the  amount  of  all  cash  assets  on  hand  at  the  date  of  the  purchase 
should  be  added  to  the  total  of  the  invested  amounts  to  give  the 
purchase  price. 

.  We  are  aware  that  the  fixing  of  the  purchase  price  is  a  sub- 
ject that  has  not  yet  been  passed  upon  by  our  courts,  but  believe 
that  the  method  we  have  adopted  is  in  line  widi  such  decisions  as 
we  have ;  is  fair  to  both  the  municipality  and  the  corporation ;  and 
is  a  carrying  out  of  the  legislative  intent  as  expressed  in  the  Act 
of  18Y4. 

The  net  cost  of  erecting  and  maintaining  the  works  is  the  en- 
tire amount  which  has  been  wisely  expended,  and  it  makes  no  dif- 
ference whether  the  money  came  from  the  investors  or  from  earn- 
ings of  the  property.  The  earnings  of  the  past  belong  to  the  cor- 
poration and  could  at  any  time  have  been  paid  out  in  dividends. 
Instead  the  owrters  wisely  reinvested  a  part  of  the  earnings  in 
the  property,  and  they  are  entitled  to  those  reinvested  sums  and 
the  interest  thereon  provided  in  the  act,  as  fully  as  if  they  had 
taken  the  money  out  in  dividends  and  purchased  new  stock  so  that 
the  company  could  extend  and  improve  its  works. 

The  supreme  court  in  Brymer  v.  Butler  Water  Co.  179  Pa. 
231,  36  L.E.A.  260,  36  Atl.  249,  said:  "In  determining  the 
amount  of  the  investment  by  the  stockholders  it  can  make  no  dif* 
ference  that  money  earned  by  the  corporation,  and  in  a  position 
to  be  distributed  by  a  dividend  among  its  stockholders,  was  used 
to  pay  for  improvements  and  stock  issued  in  lieu  of  cash  to  the 
stockholders.  It  is  not  necessary  that  the  money  should  first  be 
paid  to  the  stockholder  and  then  returned  by  him  in  payment  fox 
new  stock  issued  to  him.  The  net  earnings,  in  equity,  bdonged 
to  him,  and  stock  issued  to  him  in  lieu  of  the  money  so  used  that 
belonged  to  him  was  issued  for  value,  and  represents  an  actual  in- 
vestment by  the  holder.  If  the  company  makes  an  increase  of 
stock  that  is  fictitious,  and  represents  no  value  added  to  the  prop- 
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erty  of  the  corporation,  such  stock  is  rather  in  the  nature  of  ad- 
ditional income  than  of  additional  investment.'' 

In  concluding  that  the  "dividends  declared"  should  include 
cash-  divid^ids,  stock  or  bond  dividends  at  their  cash  value,  and 
cash  assets  on  hand  at  the  time  of  the  acquisition,  we  believe  that 
we  are  carrying  out  the  intent  of  the  legislature  that  the  earnings 
of  the  company  should  be  deducted  irom  the  10  per  cent  annual 
interest. 

If  the  company  at  the  time  of  the  acquisition  has  on  hand  a 
large  surplus,  it  is  a  part  of  the  property  acquired  by  the  munici- 
pality, and  is  likewise  made  up  of  earnings  to  be  used  directly  or 
indirectly  in  paying  the  final  dividend.  We  find  that  as  of  De- 
cember 31,  1915,  the  water  company  had  accounts  receivable 
amounting  to  $2,431.20  and  cash  on  hand  of  $2,011.58,  making 
a  total  of.  cash  assets  amounting  to  $4,442.78,  which  is  to  be  added 
to  the  investment  account  above  mentioned  and  subtracted  as  a 
dividend.  The  intent  was  that  the  company  should  receive  at 
least  10  per  cent  per  annum  on  the  investment,  and  if  the  earn- 
ings, declared  or  in  a  position  to  be  declared,  did  not  equal  that 
sum,  the  difference  should  be  made  part  of  the  purchase  price. 
We  therefore  are  of  opinion  that  the  total  earnings  which  go  to 
the  corporation  are  dividends  under  the  act,  and  will  so  treat 
them. 

In  accordance  v^ith  this  view  of  the  law  we  find  and  determine 
that  the  borough  of  Eeynoldsville  will  be  required  to  pay  the 
Reynoldsville  Water  Company,  for  its  works  and  property  clear 
of  all  liens  and  debts  as  of  December  31,  1915,  the  sum  of 
$78,394.40. 

The  original  investment  of  the  stockholders  was  $12,000,  and 
there  has  been  reinvested  in  the  plant  out  of  earnings  $59,521.55, 
making  a  total  of  $71,521.55.  The  interest  computed  annually 
in  accordance  with  the  Act  of  1874  upon  this  invested  money 
amounts  to  $105,607.20 ;  and  from  this  sum  there  is  to  be  sub- 
tracted cash  dividends  $39,212.80,  the  bond  dividend  of  No- 
vember 19, 1913,  which  has  a  cash  value  of  $57,482.94,  the  earn- 
ings invested  in  plant  between  October  1,  1913,  and  December 
31,  1915,  $2,038.61,  and  the  cash  assets  on  hand  $4,442.78,  mak- 
ing a  total  of  $103,177.13,  leaving  a  balance  of  $2,430.07.     This 

balance,  together  with  the  cash  assets  on  hand  added  to  the  invest- 
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ed  amounts^  is  a  total  of  $78,394.40,  whUk  the  borough  will  be 
required  to  pay  for  the  plant  and  property  of  the  water  compunj 
under  the  terms  of  the  Act  of  1874. 

The  Commission  therefore  ^ids  and  determines  that  it  is  neces- 
sary and  proper  for  the  service,  safety,  accommodation,  and  con- 
venience of  the  public,  that  the  borough  of  Reynoldsville  acquire 
the  plant  and  property  of  the  ReynoMsviDe  Water  Company  as 
of  December  31,  1915,  for  the  sum  of  $78,394.40,  and  directs 
that  a  certificate  of  public  convenience  evidencing  its  approval 
of  such  acquisition  in  accordance  with  this  report  be  issued. 

By  the  Conunission:    WilKam  D.  B.  Ainey,  Chairman. 

Rilling,  Conunissioner,  dissenting:  We  are  not  in  accord  with 
the  conclusion  reached  by  the  Commission  in  its  report  in  this 
case,  for  the  reason  that  it  requires  the  applicant,  the  borough  of 
Reynoldsville,  in  acquiring  the  plant  of  the  respondent,  the 
Reynoldsville  Water  Company,  under  the  provisions  of  the  Act 
of  1874,  to  pay  to  said  company,  as  a  part  of  the  consideration,  all 
the  excessive  earnings  collected  by  the  company  from  its  patrons, 
which  are  on  hand  or  were  es^ended  by  the  company  in  making 
necessary  extensions  to  and  in  maintaining  its  plant,  with  10  per 
cent  annual  interest  thereon. 

In  our  opinion  it  was  the  plain  intention  of  the  legislature,  as 
expressed  in  the  Act  of  1874,  to  provide  that  any  municipality  ac- 
quiring a  water  plant  under  its  provisions  should  pay  to  the 
owners  thereof  the  actual  net  cost  thereof  to  them,  that  is,  the 
actual  investments  therein  made  by  them,  with  10  per  cent  anniial 
interest  thereon,  and  no  more. 

By  actual  investment  we  mean  to  include  not  only  the  original 
and  any  subsequent  stock  subscriptions  actually  paid,  but  also  any 
cash,  bond,  or  stock  dividends  declared  out  of  the  fair  return  the 
company  was  entitled  to  earn,  and  whidi  were  actually  paid  back 
or  were  permitted  to  remain  in  the  company. 

The  respondent,  incorporated  in  1888  to  serve  the  public  in 
Reynoldsville  borou^,  began  business  in  1889.  Its  capital  stock 
was  $12,000.  This  sum  represents  the  entire  amount  paid  into 
the  treasury  of  the  company  by  its  owners.  During  twenty-six 
years  of  operation,  ending  December  31,  1915,  it  collected  from 
its  patrons  sufficient  revenue  to  pay  all  of  its  operating  expenses 
of  every  kind,  pay  cash  dividends  to  its  stockholders  amounting  to 
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$39^212.80^  averaging  more  than  12^  per  cent  per  aimiun,  and 
make  all  needed  extensions  and  maintain  its  plant  at  a  oosi  of 
about  $60,000, 

In  1913  a  large  majority  of  tlie  capital  stoek  of  the  company 
was  aoquijred  by  certain  parties,  who,  upon  secnring  control  of 
the  company,  immediately  elected  a  new  board  of  direcfors  as 
well  as  new  officers ;  and  on  July  24, 1913,  being  two  days  before 
the  Public  Service  Company  Law  was  approved,  Ae  directors  of 
the  company  passed  the  following  resolution : 

^'Whereas^  the  authorized  capital  stock  of  this  company  is  but 
$12,000,  while  the  physical  valuation  of  its  property  is  far  in 
excess  of  that  amount,  and 

^'Whereas,  an  act  of  assembly  known  as  the  Public  Utilities 
Bill  was  recently  passed  and  approved  by  the  governor,  which  will 
become  effective  on  or  about  October  1,  1913,  and  irfien  effective 
it  will  be  more  difficult  and  expensive  to  procure  the  necessary 
relief  in  conserving  the  best  interests  of  the  stoddiolders  by  having 
the  outstanding  stock  or  indebtedness  or  both  refHresent  as  nearly 
as  possible  the  physical  valuation  of  the  property  of  this  company. 

"Therefore,  be  it  resolved,  etc. 

^Tlesolved,  That  the  capital  stock  of  this  company  be  increased 
from  $12,000  to  such  an  amount  as  may  be  determined  upon  at 
a  special  meeting  of  the  stockholders  to  be  called  for  that  purpose. 

"Resolved,  That  a  special  meeting  of  the  stockholders  be  called 
to  convene  at  the  general  offices  of  the  company,  Seal  Estate 
Building,  on  Main  street,  Reynoldsville,  Pennsylvania,  on  Mon- 
day, September  29, 1913,  at  10  o'clock  a.  m.,  to  take  action  on  the 
approval  or  disapproval  of  the  increase  of  the  capital  stock  of  this 
company  and  to  determine  an  amount  thereon,  if  any,  and  that 
the  secretary  be  and  is  hereby  directed  to  give  notice  thereof  as 
required  by  law. 

"Resolved,  That  the  indebtedness  of  this  company  be  increased 
from  nothing  to  such  an  amount  as  no^y  be  determined  upon  at  a 
special  meeting  of  the  stockholders  to  be  called  for  that  purpose. 

"Resolved,  That  a  special  meeting  of  the  stockholders  of  this 
company  be  called  to  convene  at  the  general  offices  of  the  com- 
pany. Real  Estate  Building,  on  Main  street,  ReyBcddsville, 
Pennsylvania,  on  Monday,  September  29,  1918,  at  10  o^clock 
A.  M.,  to  take  action  on  the  approval  or  disapprovai  of  increasing' 
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indebtednees  of  the  company  from  nothing  to  such  an  amount  a^ 
may  be  determined  upcm  by  the  stockholders  at  such  meetings  if 
any  such  increase,  and  that  the  secretary  be  and  is  hereby  directed 
to  give  notice  thereof  as  required  by  law." 

On  November  19,  1913,  the  board  of  directors  unanimously 
adopted  a  resolution,  a  copy  of  which  is  set  forth  in  the  Oommis- 
rion  report,  providing  for  the  issue  of  bonds  amounting  to  $90,- 
OOO,  being  750  per  cent  of  the  capital  stock  of  the  company  then 
issued  and  outstanding  as  a  divid^id  to  the  stockholders.  Pos- 
session of  these  bonds  was  secured  from  the  trustees  named  in  the- 
mortgage,  by  an  officer  of  the  company,  who  disposed  of  the  same, 
appropriating  the  proceeds  to  his  own  use,  and  no  part  thereof 
was  ever  paid  to  any  of  the  stockholders. 

The  crucial  inquiry  for  the  Commission  to  answer  in  this  case 
is,  not  whether  the  application  should  be  approved,  but  rather,. 
What  is  the  amount  of  the  consideration  which  the  applicant 
should  pay  to  acquire  respondent's  plant?  The  answer  to  this 
inquiry  depends  upon  the  construction  we  place  upon  clause  7, 
§  34,  of  the  Act  of  1874.  Said  act  is  a  remedial  stajfcute  and  was 
enacted  a  short  time  after  our  present  Constitution  was  adopted, 
in  order  that  its  provisions  might  become  effective.  It  has  been 
uniformly  held  that  where  a  law  is  enacted  shortly  after  the  adop- 
tion of  a  new  Constitution,  intended  to  obey  a  constitutional  man- 
date or  carry  into  effect  a  constitutional  provision,  it  will  be  con- 
strued in  the  light  of  the  evil  to  be  corrected  and  the  intention 
of  the  framers  of  the  Constitution  carried  out.  These  facts  were 
presumably  well  known  to  the  l^slature. 

An  examination  of  the  several  constitutional  provisions  relat- 
ing to  public  utilities  cannot  fail  to  impress  us  with  the  fact  that 
the  framers  of  our  fundamental  law  had  clearly  in  mind  the  con- 
serving of  the  public  welfare  as  it  might  be  affected  by  the  r^ula- 
tion  of  such  utilities.  It  plainly  indicates  that  all  public  service 
should  be  adequate  and  rendered  at  reasonable  rates.  The  police 
power  of  the  state  was  never  to  be  abridged  or  so  construed  as  ta 
permit  corporations  to  conduct  their  business  in  such  a  manner  as 
to  infringe  upon  the  equal  rights  of  individuals  or  the  well-being 
of  the  stata 

If  we  examine  the  many  charters  granted  to  water,  turnpike, 
bridge,  and  other  cc^pames  by  special  acts  prior  to  1874,  it  will 
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apfpear  that  in  every  instance  their  service  was  to  some  extent 
r^ulated ;  that  all  their  service  should  be  rendered  at  what  was 
then  considered  a  reasonable  rate. 

If  the  rates  fixed  therein  produced  more  than  what  was  then 
considered  a  fair  return,  sudi  excess  was  to  be  applied  to  the 
acquisition  of  the  company's  stock  for  the  public,  or  the  rates  were 
to  be  reduced.  In  these  acts  it  can  plainly  be  seen  that  it  was 
the  fixed  policy  of  the  state  that  the  capital  stock  of  the  public 
utilities  so  created  was  considered  as  representing  the  actual  in- 
vestment made  by  the  owners  therein,  and  only  a  fair  return  on 
the  investment  was  intended. 

The  Act  of  1874  is  entitled  "An  Act  to  Provide  for  Hie  Incor- 
poration and  R^ulation  of  Certain  Corporations."  All  corpora- 
tions included  in  its  provisicms  were  divided  into  two  classes; 
viz.,  those  not  for  profit  and  those  for  profit.  After  some  general 
provisions  relating  to  both  classes,  the  latter  class  is  again  sub- 
divided,  water  and  gas  companies  being  treated  under  one  head 
and  their  rights  and  powers  defined. 

The  following  are  the  three  provisions  requiring  our  attention : 

Act  of  April  29,  1874,  §  34. 

Clause  2.  **Where  such  company  shall  be  incorporated  for  the 
supply  of  water,  they  shall  have  power  to  provide,  erect  and 
maintain  all  works  and  machinery  necessary  or  proper  for  raising 
and  introducing  into  the  town,  borough,  city  or  district  where 
they  may  be  located,  a  sufficient  supply  of  pure  water,  and  for 
that  purpose  may  provide,  erect  and  maintain  all  proper  build- 
ings, cisterns,  reservoirs,  pipes  and  conduits,  for  the  rec^tion 
and  conveyance  of  water;  and  they  are  authorized  and  empowered 
by  themselves,  their  agents,  engineers  and  workmen,  and  with 
their  tools,  carts,  wagons,  beasts  of  draught  or  burden,  to  enter 
upon  such  lands  and  indosures,  streets,  lanes  and  alleys,  roads 
highways  and  bridges,  as  may  be  necessary  to  occupy,  or  to  obtain 
materials  for  the  construction  of  said  works,  and  to  occupy,  ditch 
and  lay  pipes  through  the  same,  and  the  same  from  time  to  time 
repair,  subject  to  such  r^ulations  in  regard  to  streets,  roads, 
lanes  and  other  highways,  as  is  provided  in  the  foregoing  section 

for  gas  companies ;  and  if  any  injury  be  done  to  private  pron^irv. 
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the  said  company  shall  make  compensation  therefor  in  the  man- 
ner provided  in  the  4l8t  section  of  this  act/' 

Clause  3.  ^The  right  to  hare  and  enjoy  the  franchises  and 
privil^es  of  such  incorporation  within  the  district  or  locality 
covered  by  its  charter  shall  be  an  excfaisive  one;  and  no  other 
company  shall  be  incorporated  for  that  purpose  until  the  said 
corporation  shall  have  from  its  earnings  realized  and  divided 
among  its  stockholders,  during  five  years,  a  dividend  equal  to  8 
per  centum  per  annum  upon  its  capital  stock : 

^Trovided,  that  the  said  corporations  shall  at  all  times  furnish 
pure  gas  and  water,  and  any  citizen  using  the  same  may  make 
complaint  of  impurity  or  deficiency  in  quantity,  or  both,  to  the 
court  of  common  pleas  of  the  proper  county,  by  bill  filed,  and 
after  hearing  the  parties  touching  the  same,  the  said  court  shall 
have  power  to  make  such  order  in  the  premises  as  may  seem  just 
and  equitable,  and  may  dismiss  the  complaints  or  compel  the  cor- 
poration to  correct  the  evil  complained  of." 

Clause  7.  "It  shall  be  lawful  at  any  time  after  twenty  years 
from  the  introduction  of  water  or  gas,  as  the  case  may  be,  into 
any  place  as  aforesaid,  for  the  town,  borough,  city  or  district  into 
which  the  said  cctopany  shall  be  located,  to  become  the  owners  of 
said  works,  and  the  property  of  said  company,  by  paying  there- 
for, the  net  cost  of  erecting  and  maintaining  the  same,  with  in- 
terest thereon,  at  the  rate  of  10  per  centum  per  annum,  deducting 
from  said  interest  all  dividends  theretofore  declared: 

"Provided,  that  nothing  in  this  section  contained  shall  author- 
ize a  company  incorporated  under  the  provisions  of  this  act  to 
construct  gas  or  water  works  within  the  limits  of  any  municipal- 
ity, when  gas  or  water  works  shall  have  been  constructed  by  said 
municipality,  without  the  lawful  consent  of  the  corporate  authori- 
ties thereof; 

"And  provided,  further,  that  the  court  of  common  pleas  of  the 
proper  county  shall  have  jurisdiction  and  power  upon  the  bill  or 
petition  of  any  citizen  using  the  gas  or  water  of  any  of  said  com- 
panies to  hear,  inquire  and  determine  as  to  the  charges  thereof 
for  gas  or  water  so  furnished,  and  to  decree  that  the  said  bill  be 
dismissed,  or  that  the  charges  shall  be  decreased,  as  to  the  said 
court  may  seem  just  and  equitable,  and  to  enforce  obedience  to 
their  decrees  by  the  usual  process." 
^     The  foregoing  provisions  are  a  part  of  the  charter  of  respond- 
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ent  company,  and  must  be  construed  with  the  same  force  and 
effect  They  constitute  a  contract  between  the  applicant  and  re- 
spondenty  determining  the  extent  of  respondent's  rights  and 
daties,  granting  the  applicant  an  absolute  and  vested  right  to 
acquire  respondent's  plant  in  the  manner  stated.  These  condi- 
tions deeply  affect  the  public,  and  in  their  construction  every 
doubt  must  be  resolved  in  favor  of  the  applicant.  We  also  desire 
to  call  attention  to  §  25  of  the  Act  of  1874,  which  reads  as  fol- 
lows :  Section  25,  "The  incorporaticm  of  any  association  of  per- 
sons for  the  purposes  named  in  this  act  or  accepting  the  same  shall 
be  held  and  taken  to  be  of  the  same  force  and  effect  as  if  ihe 
powers  and  privil^es  conferred  and  the  duties  enjoined  had  been 
conferred  and  enjoined  by  special  act  of  the  legislature,  and  the 
franchises  granted  shall  be  construed  according  to  the  same  rules 
of  law  and  equity  as  if  it  had  been  created  by  special  charter  and 
no  modification  or  repeal  of  this  act  shall  affect  any  franchise  ob- 
tained under  the  provisions  of  the  same." 

We  contend  that  it  becomes  our  duty,  in  construing  the  fore- 
going provisions  of  the  Act  of  1874,  to  adopt  a  rule  of  strict  con- 
struction according  to  principles  that  are  elementary  law. 

In  the  case  of  Valparaiso  City  Water  Co.  v.  Valparaiso,  38 
Ind.  App.  197,  69  N.  E.  1018,  wherein  the  right  of  the  city  to 
acquire  the  water  plant  was  included  in  the  franchise  as  is  the 
case  here,  the  court  held  that  such  contract  "should  be  construed 
in  the  sense  in  which  it  may  be  supposed  to  have  been  understood 
by  the  parties  at  the  time  of  the  making  of  the  contract,  doubt 
as  to  their  intention  being  resolved  in  favor  of  the  city  rather  than 
of  the  water  company." 

"The  better  rule  for  the  construction  of  the  charter  of  a  public 
corporation  and  that  sustained  by  the  weight  of  authority  is  what 
may  be  termed  the  rule  of  strict  construction.  The  corporation 
takes  nothing  by  its  charter  but  what  is  plainly  and  unequivo- 
cally granted.  This  is  especially  true  of  all  those  powers 
the  exercise  oi  which,  if  liberally  considered,  might  lead  to  the 
placing  of  illegal,  unjust,  or  burdensome  obligations  upon  the 
taxpayers  of  the  community."     Abbott,  Mun.  Corp.  §  23. 

"In  the  constmction  of  a  charter  to  be  in  doubt  is  to  be  re- 
solved ;  and  every  resolution  which  springs  from  doubt  is  against 
the  corporation.  This  is  the  rule  sustained  by  all  the  courts  in 
this  country  and  in  England.    No  other  has  ever  received  the 
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sanction  of  any  authority  to  which  we  owe  much  deference.*' 
Pennsylvania  E.  Co.  v.  Canal  Comrs.  21  Pa.  22. 

Courts  need  not  adhere  to  the  very  words  and  letter  of  the  law 
against  the  clear  scope  and  design  of  the  act  without  regard  to 
the  system  of  which  it  is  a  part  and  in  the  face  of  manifest  unjust 
and  absurd  consequences.    Stewart  v.  Keemle,  4  Serg.  &  R.  72. 

"It  is  scarcely  necessary  to  say  that  exclusive  privileges  which 
affect  great  public  interests  must  be  most  strictly  construed 
against  the  grantee  and  in  the  interest  of  the  public."  Emerson 
V.  Com.  108  Pa.  124. 

Where  privileges  have  been  granted  to  a  public  service  cor- 
poration '1)y  the  legislature,  and  the  grant  comes  uader  review 
in  the  courts,  guch  privileges  are  to  be  strictly  construed  against 
the  corporation  and  in  favor  of  the  public."  People  ex  rel.  Third 
Ave.  R.  Co.  V.  Newton,  112  N.  Y.  396,  8  L.R.A.  174,  19  N.  E. 
881. 

It  is  proper  that  we  should  also  consider,  in  construing  this 
act,  the  fact  that  it  provides  for  the  incorporation  of  water  com- 
panies, the  purpose  of  which  is  to  render  to  the  public  a  service 
of  the  most  important  character,  that  of  serving  an  actual  neces- 
sity. Every  municipality  in  our  state  should  and  has  a  right 
to  have  supplied  to  it  an  adequate  supply  of  pure  water  at  rea- 
sonable rates.  The  health,  happiness,  and  prosperity  of  the  pub- 
lic are  dependent  thereon.  To  sustain  life  it  must  be  had  at  any 
cost ;  and  it  was  on  account  of  the  public  welfare  being  so  vitally 
concerned  that  the  legislature  so  carefully  prescribed  the  con- 
ditions under  which  water  companies  might  serve  the  public, 
carefully  defining  their  powers  and  duties,  and  protecting  the 
rights  of  the  public  in  harmony  with  the  constitutional  provisions. 

The  utility  was  limited  to  a  single  purpose,  to  be  exercised  in 
a  single  district,  and  if  it  desired  so  4:o  do  the  municipality  should 
have  (the  first  right  to  serve  the  public  therein.  The  exclusive 
right  to  serve  in  a  district  was  limited,  however,  to  that  period 
that  enabled  the  company  to  earn  for  its  owners  on  their  stock, 
and  not  on  any  particular  valuation,  dividends  for  five  years  at 
8  per  cent.  The  legislature  evidently  had  in  mind  that  a  com- 
pany earning  these  dividends  had  reached  such  a  financial  condi- 
tion that,  in  the  interests  of  the  public,  it  should  not  be  permitted 
to  exact  higher  rates,  and  therefore  permitted  competition. 

By  the  forgoing  provisions  of  the  Act  of  1874  we  have  the 
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£r8t  real  legislative  enactment  promulgating  a  poKcj,  ivliich  has 
now  become  the  confirmed  policy  of  our  state ;  to  wit^  that  the 
public  in  a  community  may  be  better  served  by  a  well-regulated 
utility  with  an  exclusive  right  than  by  permitting  competition  to 
prevail. 

In  every  instance  where  the  matter  is  referred  to,  the  act  clear- 
ly indicates  that  in  no  case  and  at  no  time  was  the  respondent 
permitted  to  collect  excessive  rates  for  its  service. 

In  clause  3,  wherein  the  exclusive  right  of  franchise  is  pro- 
vided, it  is  limited,  not  by  a  period  of  time,  but  by  its  ability  to 
-earn  a  fair  return  for  a  period  of  five  years. 

In  clause  7,  wherein  the  municipality  is  given  the  right  to 
acquire  the  plant,  the  act  again  fixes  the  maximum  return,  and  in 
the  proviso  to  clause  7  the  court  is  vested  with  full  authority  at 
all  times  to  protect  the  public  from  excessive  rates  (a  power  now 
vested  in  the  Commission).  We  contend  the  legislature  could 
not  have  made  more  clear  its  intention  to  prohibit  the  collection 
of  excessive  rates. 

The  foregoing  provisions  also  clearly  indicate  that  the  legisla- 
ture intended  that  the  public  was  to  be  protected  as  to  the  char- 
acter of  the  water  as  well  as  in  the  reasonableness  of  the  rates. 
The  legislature  having  duly  guarded  the  public  in  both  these  mat- 
ters, can  it  be  said  they  were  not  equally  vigilant  when  it  came 
to  determine  the  consideration  that  any  municipality  must  pay 
for  the  plant  when  it  was  to  be  taken  over  ?  The  presumption 
is  that  the  legislature  did  in  every  part  of  the  act  intend  to  carry 
out  the  same  degree  of  consideratioQ  and  protection  for  the  public, 
and  we  cannot,  in  the  construction  of  this  act,  do  that  which  will 
lead  us  to  any  other  conclusion. 

What  did  the  legislature  intend  in  clause  7,  wherein  it  said: 
*Taying,  therefore,  the  net  cost  of  erecting  and  maintaining  the 
same,  with  interest  thereon  at  the  rate  of  10  per  cent  per  annum, 
deducting  from  said  interest  all  dividends  theretofore  declared  ? 

The  wording  of  the  act  is,  ''net  cost  of  erecting  and  maintain- 
ing," and  this  consideration  is  to  be  paid  by  the  municipality  to 
the  respondent,  and  therefore  it  is  most  obvious  that  the  words, 
**net  cost,"  must  be  restricted  to  and  taken  to  apply  to  the  respond- 
ent ;  that  is,  the  net  amount  the  respondent  company  invested  in 
the  plant,  and  does  not  include  so  much  of  the  plant  as  was  paid 
for  by  the  patrons  through  excessive  earnings, 
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It  will  be  observed  that  the  legislkture,  in  determining  the  con- 
sideration to  be  paid,  did  not  fix  as  the  value  or  fair  value  of  the 
plant.  Such  terms  would  have  included  the  entire  property. 
Instead  of  value  th6  act  provides  for  the  payment  of  the  "net 
cost  of  erecting  and  maintaining  the  same,  with  interest  thereon.'^ 
The  net  cost  to  the  stockholders  may  be  more,  or  it.may  be  less^ 
than  the  value  of  the  property. 

It  is  evident  that  the  Commission  in  reaching  its  conclusion 
gave  undue  weight  to  the  thought  that  it  was  intended  that  the 
owners  should  be  paid  the  full  value  of  the  property  whether  it 
had  been  advanced  by  them  or  not.  This  is  sustained  by  the  fact 
that  the  consideration  to  be  paid  by  the  applicant  is  fixed  at 
practically  the  value  of  the  plant,  and  the  report  stating,  "is  fair 
to  both  the  municipality  and  the  corporation  and  is  carrying  out 
the  legislative  intent  as  expressed  in  the  Act  of  1874."  We  con- 
tend that  this  conclusion  is  not  so  mudi  an  interpretation  or  con- 
struction put  upon  the  act,  as  it  is  an  attempt  to  harmonize  the 
conflicting  conditions  and  contentions  of  the  parties  upon  some 
equitable  basis. 

In  determining  the  fair  value  of  a  utility  as  a  rate  basis,  the 
items  of  good  will  and  franchise  value  are  not  included,  for  the 
reason  that  they  are  values  that  have  been  acquired  by  the  utility 
from  the  public  without  any  cost  to  it. 

We  further  contend,  however,  that  the  thought  in  the  minds  of 
the  legislature  was  that  the  owners  should  have  their  money  back, 
with  interest  thereon  at  10  per  cent,  irrespective  of  whether  or 
not  the  net  cost  of  the  owners  was  more  or  less  than  the  value  of 
the  plant. 

The  conclusion  of  the  Commission  means  that  there  should  be 
included  in  the  consideration  all  amounts  that  a  company  may 
be  able  to  extort  from  a  community  by  excessive  rates,  and  in- 
vested in  the  plant,  no  matter  how  great  they  may  be.  The  re- 
sult of  such  conclusion  is  that  the  legislature  did  not  in  the  act 
provide  any  definite  amount  or  method  of  ascertaining  the  amount 
to  be  paid,  but  left  it  in  the  power  of  the  company  to  so  conduct 
its  affairs  for  a  period  of  twenty  years  that  the  consideration  to  be 
paid  is  only  limited  by  the  extent  that  the  water  company  is  able 
to  extort  from  its  patrons,  and  this  fluctuating  consideration  must 
be  paid  with  10  per  cent  annual  interest  thereon. 
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We  are  of  opinion  that  the  provisions  under  consideration  will 
not  bear  or  sustain  any  such  construction;  that  the  members  of 
the  legislature  had  a  definite  purpose  in  view  even  though  they 
may  not  have  stated  it  as  clearly  as  they  might  have  done. 

We  should  fully  consider  the  effect  and  consequences  of  any 
construction  we  place  upon  this  act,  as  the  result  may  point  out  to 
us  what  the  real  intention  of  the  legislature  was.  To  ascertain 
the  real  intent  we  may  find  it  necessary  to  depart  from  the  literal 
meaning  of  the  language  used,  as  it  is  proper  and  reasonable  to 
come  to  the  view  that  the  legislature  expressed  its  intention  in  a 
careless  and  improper  manner,  rather  than  that  it  intended  to  do 
that  which  would  be  a  plain  violation  of  the  result  sought  It  is 
a  well-established  rule  of  construction  that  the  general  and  com- 
prehensive meaning  of  words  and  phrases  must  be  strictly  limited 
to  the  immediate  object  or  purpose  which  in  the  Act  of,  1874  was 
the  supplying  to  a  municipality  an  adequate  supply  of  pure  water 
at  reas(mable  rates* 

In  this  case  if  the  conclusion  in  the  Conunission  report  is  cor- 
rect the  owners  of  this  plant  would  receive  on  an  investment  of 
$12,000  not  only  the  $39,212.80  heretofore  paid  them  in  cash 
dividends,  but  also  the  further  sum  of  $78,394.40,  making  a  total 
of  $117,607,20.  Deducting  from  this  total  the  original  invest- 
ment of  $12,000,  we  have  a  balance  of  $105,607.20  paid  respond- 
ents as  dividend  or  interest  during  twenty-six  years,  which  aver- 
ages more  than  $4,000  per  year,  or  33^  per  cent  per  annum  on 
the  actual  investment.  If  the  respondent  is  entitled  to  receive 
this  amount,  we  think  its  right  thereto  should  be  shown  by  clear 
and  convincing  proof  and  authority.  Every  presumption  and 
intendment  in  the  construction  of  this  act  is  against  any  such 
conclusion. 

By  the  provisions  of  the  act  the  respondent  company  was  given 
full  power  and  authority  to  erect  its  plant,  and  in  clause  3  it  was 
specifically  provided  that  it  should  at  all  times  furnish  an  ade- 
quate supply  of  pure  water.  These  provisions,  we  contend,  im- 
posed upon  the  respondent  the  duty  to  construct  and  maintain  a 
proper  plant,  together  with  the  necessary  reasonable  extensions, 
so  that  it  could  at  all  times  render  adequate  service  to  the  public 
in  the  district  for  which  it  was  incorporated  to  serve.  This  duty 
imposed  upon  the  respondent  the  necessity  of  supplying  the  neces^ 
sary  capital  to  construct  such  a  plant,  and  make  the  needed  ex^ 
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tensions  thereto,  and  maintain  the  same.     A  like  duty  devolves 
upon  every  utility. 

Chancellor  Pitney  in  Long  Branch  Commission  v.  Tintern 
Manor  Water  Co.  70  N.  J.  Eq.  77,  62  Atl.  474,  said:  "A  com* 
pany  which  seeks  and  obtains  a  franchise  to  supply  a  certain  ter* 
ritory  with  water  for  public  and  domestic  uses  is  under  a  moral 
and,  in  my  judgment,  a  legal  obligation  to  furnish  a  supply  which 
shall  be  equal  to  all  emergencies  which  may  be  reasonably  antici- 
pated, including  unusual  drouths,  and  unusual  conflagrations, 
and  to  bear  constantly  in  mind  the  prospective  increase  in  popula- 
tion  and  a  consequent  increased  demand  for  water." 

The  respondent  had  no  right,  if  additional  capital  was  required 
to  pay  for  needed  extensions,  to  extort  excessive  rates  from  the 
public.  In  so  doing  it  plainly  violated  one  of  the  conditions 
imder  which  it  accepted  its  right  to  operate. 

In  San  Diego  Land  &  Town  Co.  v.  National  City,  74  Fed. 
81,  the  court  said :  "If  it  was  not  willing  to  subject  itself  to  the 
burden  imposed  by  the  Constitution  and  laws  of  California  upon 
all  persons  and  corporations  appropriating  water  in  the  state  for 
distribution  and  sale,  it  should  not  have  come  as  it  did  into  the 
state  and  availed  itself  of  the  rights  of  appropriation  confen-ed 
by  the  same  Constitution  and  laws.  Taking  those  benefits  it 
assumed  the  corresponding  burden,  and  will  not  be  heard  ta 
assert  the  one  and  repudiate  the  other." 

"The  company  engages  in  a  voluntary  enterprise.  It  is  not 
compelled  at  the  outset  to  enter  into  the  undertaking.  It  must 
enter,  if  at  all,  subjeCI  to  the  contingencies  of  the  business  and 
subject  to  the  rule  that  its  rates  must  not  exceed  the  value  of  the 
services  rendered  to  its  customers.  It  has  accepted  valuabte 
franchises  granted  by  the  state,  franchises  ordinarily  exclusive 
for  the  time  being,  franchises  which  ordinarily  debar  the  public 
from  serving  themselves  satisfactorily  in  any  other  way, — and  in 
return  it  must  perform  the  duties  to  the  public  which  it  has^ 
voluntarily  assumed,  at  rates  not  exceeding  the  value  of  the  serv- 
ices to  the  public  taken  as  individuals."  Brunswick  &  T.  Water 
Dist.  V.  Maine  Water  Co.  99  Me.  381,  59  Atl.  541. 

These  decisions,  we  think,  state  what  may  be  considered  as  the 

law  to  be  applied  in  this  case.    The  respondent  company,  upon 

being  incorporated  to  serve  the  applicant,  did  so  subject  to  the 

condition  that  it  was  bound  to  carry  out  all  the  provisions  of  the 
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act,  and  that  it  could  not  avail  itself  of  the  benefits  to  be  gained 
without  assuming  the  burden  imposed. 

We  do  not  intaid  to  say  that  proper  earnings,  or  the  fair  return 
to  which  the  respondent  was  entitled,  could  not  be  used  for  exten- 
sions. That,  however,  was  not  done.  The  cash  dividends  in  this 
case  were  paid  to  the  owners  and  retained  by  them,  and  the  public 
was  compelled,  through  the  excessive  rates  which  produced  reve- 
nue over  and  above  a  fair  return,  to  pay  for  the  needed  extensions. 
Thus  the  company  shifted  over  onto  the  public  a  duty  which  the 
owners  thereof  should  have  performed. 

The  company  is  under  just  as  much  of  an  obligation  to  render 
its  service  at  a  reasonable  rate  as  it  is  to  furnish  an  adequate  sup- 
ply of  pure  water.  The  enforcement  of  both  of  these  obligations 
was  placed  upon  the  courts  to  compel  compliance  therewith.  If 
it  is  derelict  in  its  duties  as  to  furnishing  a  sufficient  supply  of 
pure  water,  it  may  not  only  be  enjoined  from  collecting  its  rates 
therefor  (Brymer  v.  Butler  Water  Co.  179  Pa.  231,  36  L.RA. 
260,  36  Atl.  249),  but  it  will  also  be  held  liable  for  damages 
(Brace  Bros.  v.  Pennsylvania  Water  Co.  7  Pa.  Dist.  K.  71).  If 
water  companies  have  been  held  to  such  a  strict  accountability 
in  the  matter  of  supplying  a  sufficient  amount  of  pure  water,  can 
they  not  be  held  equally  so  in  the  matter  of  the  rates  they  may 
charge  ? 

Suppose  the  respondent  had  not  collected  the  excessive  rates 
and  had  not  made  the  needed  extensions,  can  there  be  any  doubt 
but  that  it  could  not  have  been  compelled  to  make  such  exten- 
sions ?  If  it  could,  would  it  not  in  like  manner  be  made  to  com- 
ply with  its  plain  duty  to  supply  its  service  at  a  reasonable  rate? 
The  Commission  report  does  not,  as  we  read  it,  attempt  to  uphold 
the  respondent  in  its  collection  of  excessive  rates.  What  it  does 
say  is  that,  having  collected  the  same,  that  is,  having  violated  its 
obligation  to  furnish  the  necessary  capital  to  make  the  needed 
extensions,  but  instead  thereof  exacted  the  same  from  its  patrons, 
it  can  now  compel  the  municipality,  in  taking  over  the  plant,  to 
pay  to  it  the  proceeds  of  these  excessive  rates. 

If  it  should  be  contended  that,  if  the  company  had  made  the  in- 
vestment instead  of  collecting  the  same  from  its  patrons,  then 
in  such  case  the  applicant  would  not  be  required  to  pay  any  less 
than  it  is  now  asked  to  pay  through  the  Conmiission  report,  we 
say  the  answer  to  such  a  proposition  is  that  the  company  did  not 

P.U.R.191&i  ^r^r^^]^ 

Digitized  by  >^jOOQLC 


402  PENNSYLVANIA  PUBLIC  8EBVICB  COMMISSION. 

pay  and  therefore  it  has  no  ri^t  to  receive.  The  public  in  ap- 
plicant borough  did  pay,  and,  if  tite  applicant  is  again  required  to 
pay,  it  can  only  secure  the  necessary  revenue  therefor  from  the 
same  public  that  once  have  paid,  thereby  in  effect  making  the 
public  therein  pay  twice  for  the  same  extensions. 

If  it  should  be  argued  that  the  rate  payers  in  the  borough  of 
Reynoldsville  might  have  prevented  the  conditions  now  existing 
by  exercising  their  rights  under  the  proviso  contained  in  clause  7, 
by  making  complaint  to  the  court,  we  would  concede  this  to  be 
true.  We  do  not  think,  however,  that,  because  the  rate  payers 
in  the  past  have  either  been  ignorant  of  their  rights  or  derelict  in 
their  duty,  such  ignorance  or  dereliction  can  now  be  visited  upon 
the  municipality  in  such  a  manner  and  to  sudi  an  extent  as  to 
compel  it  to  pay  to  the  respondent  Hie  amount  of  such  unreason- 
able exaction,  with  10  per  cent  interest  thereon.  The  applicant 
is  a  municipal  subdivision  of  the  commonwealth,  vested  with 
statutory  power  and  authority  to  legislate  within  the  sphere  of 
its  coi:porate  existence  for  the  promotion  of  the  public  good.  In 
no  case  where  public  interests  are  involved  and  the  rights  of  a 
corporation  are  being  determined,  that  we  can  find,  has  it  ever 
been  held  that  the  omissions  or  derelictions  of  individuals  could 
be  permitted  to  operate  against  the  public  welfaire. 

It  matters  not  from  what  angle  we  view  the  conclusion  of  the 
Commission  to  pay  to  the  respond^it  for  these  necessary  exten- 
sions. It  is  most  obvious  that  it  rests  upon  both  the  violation  of 
duty  as  well  as  upon  imauthorized,  and  therefore  unlawful,  acts 
of  the  respondent.  The  duty  of  the  respondent  was  to  make  these 
extensions  at  its  own  cost.  This  duty  it  did  not  perform.  It  is 
conceded  that  the  rates  collected  were  excessive.  This  was  not 
authorized  and  therefore  was  unlawful.  Had  the  respondent 
complied  with  law,  we  would  not  be  called  upon  to  make  any  de- 
termination in  this  case.  The  respondent's  sins  of  omission  as 
well  as  commission,  we  contend,  cannot  be  rewarded  in  the  man- 
ner proposed. 

The  provisions  indicating  the  maximum  amount  which  was  in 
the  minds  of  the  legislature  as  the  proper  amount  of  fair  return 
the  owners  of  a  plant  of  this  character  should  receive  forbid  an,v 
such  conclusion  as  is  reached  by  the  Commission  report.  The 
Commission  has  held  that  7  per  cent  on  the  fair  value  (which  in- 
cludes tangible  as  well  as  intangible  assets)  is  a  fair  return  for  a 
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water  company  to  receiye.  We  feel  coMtrained  to  say  that  the 
10  per  cent  per  annum  allowed  hy  the  Act  of  1874  is  the  maxi- 
mum that  was  intended  by  the  l^islature  that  the  owners  should 
receive,  and  that  in  all  fairness  to  the  municipality  the  condU' 
sion  of  the  Commission  might  have  properly  provided  that  so 
much  of  the  cash  dividends  heretofore  paid  as  exceeds  10  per  cent 
should  be  deducted  from  the  consideration  to  be  allowed  the  re- 
spondent. 

An  interpretation  of  the  provisions  of  this  act  that  will  return 
to  the  owners  of  the  respondent  company  the  entire  investment 
made  therein,  they  in  the  meantime  having  been  paid  cash  divi- 
dends averaging  more  than  12^  per  cent  annually,  cannot  be  said 
to  be  either  unreasonable  or  confiscatory. 

The  case  of  Brymer  v.  Butler  Water  Co.  supra,  we  think,  is  in 
line  with  our  views.  In  that  ease  the  court  was  considering  the 
rates  and  amount  of  return  which  a  water  company  might  legally 
collect.  It  said  inter  alia:  "  ^You  are  entitled  to  charge  a  price 
that  will  yield  a  fair  compensation  to  you  but  must  not  be  ex- 
tortionate.' •  •  .  Ordinarily,  that  is  a  reasonable  charge  or 
system  of  charges  which  yields  a  fair  return  upon  the  invest- 
ment." 

What  the  court  said  in  that  case,  and  is  cited  in  the  Commis- 
sion report,  was  said  in  considering  lawful  earnings  or  a  fair 
return.  That  is,  the  amount  which  a  company  is  lawfully  en- 
titled to  receive  and  which,  if  reinvested  in  the  plant,  becomes  an 
investment  therein  the  same  as  the  original  stock  subscription. 
The  court  did  not  have  in  mind,  nor  did  it  say,  that  excessive 
earnings  over  and  above  a  fair  return  that  had  been  exacted  from 
the  patrons  of  a  company  might,  under  any  aspect,  be  considered 
as  an  investment  either  as  a  basis  on  which  to  compute  a  fair 
return  or  as  part  of  the  consideration  to  be  paid  when  the  plant 
was  taken  over  by  a  municipality. 

In  the  case  of  Philipsburg  Water  Co.  v.  Citizens  Water  Co. 
189  Pa.  23,  41  Atl.  979,  wherein  the  court  was  asked  to  pass  uponi 
the  exclusive  charter  of  a  water  company,  it  held  that,  although 
the  provision  says  it  shall  be  exclusive  until  from  the  eamingsj 
dividends  have  been  divided  during  five  years  equal  to  8  per  cent: 
among  its  stockholders,  it  clearly  distinguishes  between  stock  is^ 
sued  for  original  investment  and  stock  issued  as  a  dividend  from 
surplus  earnings. 
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To  the  same  effect  is  the  opinion  of  the  attorney  general  in 
18  Pa.  Co.  Ct  625. 

Further  indicating  the  strict  construction  that  we  contend 
should  be  applied  to  this  act,  the  courts  have  held  that  after  twen- 
ty years  a  water  company  is  bound  to  exhibit  its  books,  etc.,  to  Uie 
proper  municipal  authorities  upon  notice  from  a  municipality 
contemplating  the  acquisition  of  its  plant.  Beynoldsville  v.  Bey- 
noldsville  Water  Co.  247  Pa.  26,  92  AtL  1082 ;  New  Brighton 
V.  New  Brighton  Water  Co.  247  Pa.  232,  93  Atl.  327. 

There  is  but  a  single  question  for  us  to  determine,  and  that  is. 
What  was  the  intention  of  the  legislature?  Whatever  that  in- 
tention was>  it  was  expressed  in  1874,  and  cannot  be  changed. 
Irrespective  of  what  may  result  from  such  intention,  both  the 
municipality  and  the  respondent  are  bound  by  it  as  it  was  ex- 
pressed at  the  time  the  Act  of  1874  was  approved.  Did  the 
legislature  in  providing  that  the  company  should  have  the  right 
to  collect  reasonable  rates  for  its  service  also  intend  to  say  that, 
if  a  company  hereafter  should  violate  its  duty  in  that  respect,  and 
collect  excessive  rates,  and  make  extensions  therefrom,  it  might 
compel  the  municipality  to  pay  for  the  same?  It  occurs  to  us 
that  to  state  such  proposition  is  to  answer  it. 

It  is  a  well-known  rule,  and  none  is  more  firmly  established 
than,  that  the  intention  of  the  lawmakers  must  be  sought,  and, 
when  ascertained,  given  effect. 

As  to  the  bond  issue  of  $90,000  made  in  1913,  by  the  respond- 
ent company  we  think  the  facts  in  this  case  justify  the  statement 
that  this  bond  issue  was  the  result  of  a  well-planned  scheme  by 
improper  methods  to  illegally  acquire  money  or  property ;  and  our 
conclusion  cannot  and  should  not  be  influenced  in  any  mannei 
by  the  effect  it  will  have  on  these  bonds.  The  present  holders 
thereof,  whoever  they  may  be,  purchased  the  same  imder  existing* 
conditions,  and  they  must  accept  the  consequences  of  their  act.  If 
in  acquiring  these  bonds  they  relied  upon  the  statements  of  others 
as  to  their  worth,  or  if  their  investments  are  the  result  of  mis- 
placed confidence,  they  are  no  worse  off  than  any  other  investor 
in  bonds  who  has  been  deceived.  The  holders  of  these  bonds 
surely  could  not  have  made  any  investigation  into  the  methods 
employed  or  the  purpose  for  which  they  were  issued.  Had  they 
done  so  they  would  have  encountered  at  the  very  threshold  of  their 
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in^iiiry  the  resolutions  providiiig  for  the  issue  thereof >  the  'Word- 
ing of  which  was  surely  sufficient  to  put  any  investor  upon  his 
guards  and  they  were  also  bound  by  the  provisions  of  the  Act  of 
1874,  of  whidi  they  had  notice. 

We  are  not  unmindful  of  the  duty^of  the  Commission  to  care- 
fully guard  and  protect  investments  made  in  public  utilities. 
The  public  welfare  requires  that  all  investments  in  utilities  made 
according  to  law  should  be  carefully  guarded,  as  the  public  in- 
terests can  only  be  protected  and  promoted  by  and  through  the 
protection  of  investments.  The  integrity  of  an  investment,  how- 
ever, is  not  involved  in  this  case. 

Our  conclusion  protects  every  prc^rly  constructed  and  operat- 
ed water  company  organized  under  the  Act  of  1874,  and  when 
taken  over  by  the  municipality  under  the  provisions  of  said  act 
guarantees  the  return  of  every  dollar  invested  in  the  plant  by  the 
'  owners  with  an  annual  return  thereon  of  10  per  cent.  The  value 
of  the  plant  above  the  actual  investment,  if  any,  cannot  in  any 
event  be  paid  by  the  municipality. 

It  may  have  been  in  the  minds  of  the  l^islature  that  such  in- 
creased value  was  included  in  the  10  per  cent  annual  return,  and 
this  may  explain  why  this  annual  return  was  fixed  at  a  rate  that 
is  greater  than  that  ordinarily  allowed  a  water  company. 

Where  the  local  conditions  exist  as  they  did  at  Reynoldsville, 
the  conclusion  of  the  Commission  would  permit  a  water  company 
to  be  incorporated  with  a  very  limited  capital,  just  enough  to 
atart  operations,  and  then  through  the  exaction  of  excessive  rates 
pay  for  such  necessary  extensions  as  are  required  to  enable  the 
company  to  fulfill  its  corporate  duties,  and  at  the  end  of  twenty 
years  the  plant  would  practically  have  been  paid  for  by  the  pub- 
lic; yet  the  municipality  upon  acquiring  the  same  must  pay 
therefor  a  second  time.  In  the  present  case  the  original  invest- 
ment was  only  16  per  cent  of  the  needed  amount  required  to  build 
the  present  plant. 

Suppose  two  water  companies  had  been  organized  with  the 
same  capital  in  two  different  municipalities  in  which  the  con- 
ditions were  practically  the  same.  One  is  operated  for  twenty 
years  rendering  adequate  service  at  reasonable  rates,  all  needed 
extensions  being  paid  for  by  money  supplied  by  the  owners.  The 
other  company,  like  the  respond^it,  exacted  excessive  rates  irom 
which  needed  exten3ions  were  paid.     Both  are  taken  over  by  the 
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municipalitiea.     Can  one  be  paid  on  a  different  basis  than  tbe 
other  ?     Can  tbe  intention  of  the  legislature  as  expressed  in  the 
Act  of  1874  be  made  to  apply  differently  to  meet  the  varying  con 
ditions  of  the  two  companies? 

Neither  can  objections  be  made  to  our  conclusion  h^ein  on  tbc 
ground  that  it  is  a  confiscation  of  property.  Confiscation  pre 
supposes  a  lawful,  legal  ownership  of  property,  and  not  that  de- 
rived by  an  exploitation  of  a  community  or  by  extorting  exces- 
sive rates. 

From  an  examination  of  the  report  we  do  not  understand  that 
the  Commission,  in  reaching  its  conclusion,  was  led  thereto  by 
any  fear  that  to  do  otherwise  would  result  in  confiscation  of  prop- 
erty. 

Neither  can  the  conclusion  of  the  Commission  be  sustained  on 
the  theory  or  doctrine  of  estoppel.  The  respondent  knew  or  was 
bound  to  know  that  it  had  no  right  to  collect  excessive  rates  as  ix 
did,  and  therefore  the  principle  of  estoppel  will  not  aid  it,  as 
it  must  be  conclusively  presumed  to  have  known  it  was  a  wrong- 
doer. The  respondent  \^as  at  no  time  misled  by  any  action  on  tbe 
part  of  the  applicant.  It  had  a  vested  right  to  acquire  respond- 
ent's plant,  and  this  right  could  not  be  affected  by  any  dereliction 
of  neglect  on  the  part  of  the  patrons  of  the  company  to  complain 
to  the  courts  of  excessive  rates. 

Our  conclusion  therefore  is  that  the  consideration  to  be  paid 
by  the  applicant  in  this  case  for  the  entire  plant  of  respondent, 
including  cash  on  hand  and  all  its  assets  of  every  kind,  is  re- 
stricted to  the  actual  investment  made  by  the  owners  therein, 
which  from  the  evidence  is  $12,000.  Interest  on  the  actual  in- 
vestment at  10  per  cent  per  annum  computed  to  December  30, 
1915,  would  amount  to  $31,443.31,  which  is  less  than  $39,212.80, 
the  dividends  paid.  Dividends  cannot  be  deducted  from  actual 
investment.  The  total  consideration  therefore  to  be  paid  to  the 
respondent  in  this  case  will  be  the  sum  of  $12,000,  and  upon  the 
payment  thereof  by  the  applicant  the  respondent  should  convey 
its  entire  plant,  including  cash  on  hand  and  assets  of  every  kind, 
to  the  applicant  free  and  clear  from  all  liens  and  encumbrances 
of  every  kind.  Upon  the  sale  being  consummated,  the  respond- 
ent corporation  should  be  dissolved  by  proper  proceedings  had 
according  to  law,  wherein  the  sum  of  $12,000  in  its  treasury  will 
be  distributed  to  those  legally  entitled  thereto. 

P.U.R.1918B. 

Digitized  by 


Google 


BB  UTAH  LIGHT  &  TBACTIOH  00.  m 

UTAH  FlTBmc  VWUmEB  OOMHISSIOK. 

BB  UTAH  LIGHT  &  TRACTION  COMPANY. 

[Case  K6.  a] 

Constitutional   law  ^  Impairment   of  contract  ^  Franchise  ^  Power 
of  Commission. 

1.  The  Utah  Coounissicni  WoBy  diange  a  public  service  rate  fixed  by 
municipal  franchise  prior  to  the  enactment  of  the  law  creating  the 
Commission,  at  least  where  authority  to  fix  such  rates  was  not  expressly 
delegated  to  the  municipality. 

Commissions  —  Jurisdieiion  — >  investigating  parent  company  of  sub^ 
sidiary. 

2.  The  Utah  Commission  will  not  inquire  into  the  affairs  of  a 
parent  utility  company,  in  a  proceeding  to  fix  rates  for  a  subsidiary 
street  railway  company,  even  though  the  parent  company  furnishes  the 
power  to  operate  the  cars  of  the  railway  company  and  the  stockholders 
of  both  are  identical. 

Valuation  —  Depreciation  —  Itate^malcing  purposes  —  AUoustnce, 

3.  Deduction  for  depreciation  should  be  made  only  for  actual,  tan- 
gible depreciation,  and  not  for  theoretical  depreciation,  in  fiadng  value 
for  rate-making  purposes. 

Return  —  Street  railway  company  —  War  conditions  —  Showing  re- 
quired. 

4.  The  Utah  Commisaion  will  allow  an  increase  of  the  rates  of  a 
street  railway  company,  without  a  physical  valuation,  where  the  ex- 
penses of  the  utility  have  greatly  increased  because  of  war  conditions 
and  it  is  clearly  entitled  to  relief  if  it  is  to  maintain  adequate  service 
until  conditions  are  again  normal,  and  there  is  no  evidence  that  the 
company  has  been  making  such  profits  in  the  past  as  would  carry  its 
increased  expenses  over  this  period. 

Metum  —  Street  railway  —  Amount  during  continuance  of  trar. 

6.  A  utility  should  not,  during  the  abnormal  conditions  caused  by 
war,  be  permitted  to  increase  its  rates  to  produce  as  great  a  net  revenue 
as  when  conditions  are  normal,  since  the  utility  should  bear  a  portion 
of  the  burden  occasioned  by  the  war. 
Discrimination  —  Zone  rates  —  Sulmrhan  railway. 

6.  Rate  zones  on  suburban  railway  lines  should  be  equalized  on  a 
zone-mileage  basis  so  as  to  cause  no  diBcriminati<»  between  the  different 
commimities  along  such  lines. 

[Deoember  29,  1017.] 

Application  of  the  Utah  Light  &  Traction  Company  for  per- 
mission to  increase  its  rates  in  Salt  Lake  City  and  vicinity;  5- 
cent  fare  established  on  city  and  suburban  lines ;  sale*  of  4-cent 
commutation  tickets  to  be  discontinued;  new  zones  equalizing 
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mileage  in  Centerville  and  Sandy-Midvale  lines  prescribed;  free 
transfer  priyilege  ordered  at  Midvale  junction  to  or  from  Sandj 
and  Midvale;  not  more  than  one  5-cent  fare  to  be  chai^d  for 
service  wholly  within  Bountiful  City  and  Murray  City;  case  held 
open  for  such  order  as  may  be  necessary  to  increase  efficiency  of 
service. 

Appearances :  J.  F.  MacLane  for  Utah  Light  &  Traction  Com- 
pany; Wm.  H.  FoUand  for  Salt  Lake  City;  B.  B.  Porter  for 
Salt  Lake  County;  L.  E.  Cluff  for  Sandy  City;  D.  W.  Moffat  for 
Murray  City  and  Affiliated  Commercial  Clubs ;  H.  A.  Smith  for 
Midvale  City;  Frank  Jardene  for  Bountiful  City;  Jos.  E.  Wil-. 
Hams  and  F.  W.  Walton  for  Centerville  City;  T.  D.  Walton  for 
E.  A.  Walton;  A.  V.  Watkins  and  L.  L  Layton  for  Davis  Coun- 
ty. 

By  the  Commission:  The  petitioner  in  this  case  is  a  corpo- 
ration having  its  principal  place  of  business  in  Salt  Lake  City.- 
Utah,  and  its  petition  alleges  that  the  rates  and  fares  now  in 
effect  on  city  and  suburban  lines  have  failed  to  produce  sufficient 
revenues  for  the  successful  operation  of  its  street  railway  system. 
Under  the  prevailing  high  prices  of  materials,  and  on  account  of 
the  increase  of  wages  of  its  employees,  its  revenues  have  been 
decreased  during  the  past  few  years,  and  have  reached  a  point 
where  it  is  necessary  to  have  additional  revenue  or  to  curtail 
service.  * 

The  protestants  are  mtmicipalities,  communities,  and  individ- 
uals who  are  receiving  service  from  the  petitioner. 

The  petition  is  attacked  on  the  grounds:  First,  that  there  aie 
existing  franchise  agreements  which  cannot  be  legally  set  aside, 
and  which  prevent  increases  in  existing  rates  and  fares;  and, 
second,  that  there  are  established  conmumity  interests,  particu- 
larly on  and  dloog  the  suburban  lines  of  the  petitioner,  which 
will  be  seriously  disturbed  if  changes  in  transportaticm  rates  go 
into  effect 

The  case  came  on  for  hearing  before  the  Commission,  at  its 
offices  in  Salt  Lake  City,  Utah,  on  August  15, 1917,  at  which  time 
the  petitioner  presented  its  case,  and  the  protestants  were  graned 
time  in  which  to  prepare  for  cross-examination  of  petitioner's 
witnesses.  The  hearing  was  resumed  before  the  Commission  on 
September  11,   1917,  when  cross-examination  was  conducted* 
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The  hearing  was  then  adjourned  until  Navemb^  8,  1917,  when 
oral  arguments  were  presented.  Final  briefs  were  thereafter 
submitted,  and  the  case  was  taken  under  advisem^it  by  the  Com- 
mission. 

Jurisdiction. 

[1]  The  protestants  all^e: 

First.  That  the  Commission  has  no  right  to  interfere  with 
rates  fixed  by  franchises  granted  to  the  petitioner,  said  franchises 
constituting  a  valid  and  sufficient  contract,  which  cannot  be  dis- 
turbed by  this  Commission. 

Second.  That  the  act  creating  the  Public  Utilities  Commis- 
sion of  Utah  especially  protects  and  perpetuates  the  rates  fixed 
by  franchise  contracts,  under  which  the  petitioner  occupies  the 
public  streets  and  highways. 

As  to  the  first  proposition,  the  United  States  Supreme  Court, 
in  the  case  of  Detroit  Citizens'  Street  R.  Co.  v.  Detroit  E.  Co. 
171  U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct.  Eep.  732,  lays  down  the 
doctrine  that  the  power  of  a  municipal  corporation  to  grant  ex- 
clusive privileges  must  be  conferred  by  explicit  terms,  if  not  in- 
ferred from  other  powers.  It  is  not  enough  that  the  power  is  con- 
venient to  other  powers,  it  must  be  indispensable  to  them. 

In  the  case  of  Brumitt  v.  Ogden  Waterworks  Co.  33  Utah,  285, 
"93  Pac.  828,  the  supreme  court,  in  defining  powers  of  munici- 
palities to  make  contracts  and  fix  rates,  says :  "In  this  state  no 
such  power  has  been  expressly  conferred,  nor  has  it  been  done  by 
necessary  implication.  The  power,  therefore,  does  not  exist. 
Municipalities  in  this  state,  therefore,  cannot  enter  into  binding 
contracts  with  regard  to  the  rates  for  services  rendered  to  the  pub- 
lic The  right  to  regulate  and  fix  rates  cannot  be  surrendered, 
and  the  duty  to  exercise  the  right  whenever  the  rates  are  or  be- 
come excessive  can  be  enforced  at  any  time.*' 

In  the  case  of  Benwood  v.  Public  Service  Commission,  75  W. 
Va.  129,  L.E.A.19150,  p^  265,  83  S.  E-  295,  the  action  was 
brought  to  prevent  the  Public  Service  Commission  of  West  Vir- 
ginia from  changipg  certain  rates  fixed  in  a  franchise  granted 
by  the  plaintiff  city.  The  question  raised  in  that  case  was  the 
same  as  is  raised  in  the  case  under  consideration.  The  court  says : 
.  "The  case  presents  squarely  the  question:    May  the  Public 
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Servke  Commission  alter  a  rate  that  was  fixed  by  franchise  ordi- 
nance prior  to  the  enactment  of  the  law  by  which  the  Commis- 
sion was  created  and  given  powers  ?  .  .  .  That  the  Public 
Service  Commission  may  change  any  intrastate  rate  for  service 
rendered  to  the  public,  when  to  do  so  will  conflict  with  no  para- 
mount law  or  constitutional  inhibition,  we  have  no  doubt  The 
very  spirit  and  purpose  of  the  act  by  which  the  Commission  is 
established  and  performs  its  functions  affirms  that  it  may  do  so. 
The  broad  and  general  powers  prescribed  for  it  by  the  statute  in- 
clude that  of  general  rate  regulation.  A  reading  of  the  act  fully 
discloses  that  the  legislature  meant  to  delegate  to  the  Public  Serv- 
ice Commission  the  administrative  supervision  and  regulation 
of  all  service  rendered  to  the  public  throughout  the  whole  of  the 
Siaie*     •     •     • 

"The  city  of  Benwood,  at  the  time  of  the  granting  of  the  fran- 
chise, had  no  rate-making  power  that  could  bind  the  state,  if  the. 
legislature  of  the  sovereign  state  had  not  theretofore  delegated  the 
same  to  the  city.  And  if  such  delegation  or  grant  of  rate-making 
power  was  made  to  the  city  prior  to  the  delegation  of  general  and 
state-wide  powers  in  the  same  particular  by  the  legislature  to  the 
Public  Service  Commission,  the  language  relied  upon  as  evi- 
dence of  such  delegation  or  grant  to  the  city  must  be  elear  and 
express.'' 

The  rule  laid  down  in  the  case  of  Milwaukee  Electric  R.  & 
Light  Co.  V,  Railroad  Commission,  163  Wis,  592,  L.R.A.1915F, 
pp.  744-746,  142  N.  W.  491,  Ann.  Cas.  1916A,  911,  is  as  fol- 
lows: "On  the  part  of  the  appellant  the  familiar  principle  is 
relied  on  that  where  municipal  autiiorities,  acting  under  clear 
and  unmistakable  l^slative  authority  so  to  do,  have  granted  the 
use  of  streets  to  a  public  utility  corporation  for  the  purpose  of 
serving  the  people,  and  the  grant  has  been  accepted  by  the  utility 
and  performance  entered  upon,  a  contract  has  been  created  be- 
tween the  public  and  the  corporation  which  cannot  be  impaired 
by  subsequent  legislation.'* 

So,  the  question  in  this  case  to  be  settled  is :  Did  the  munie- 
ipal  authorities  act  under  clear  and  unmistakable  legislative 
authority  when  the  franchise  was  granted  and  Ae  rates  fixed, 
and  was  the  authority  such  that  it  gave  the  munidpality  power 
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to  bargain  away  the  sovereign  ri^t  of  the  state  in  thie  ma:lter  of 
r^ulating  fares  and  tolls? 

The  above  ease  was  taken  to  the  United  States  Supreme  Court 
in  1915,  238  U.  S.  180,  59  L.  ed.  1260,  P.U.R1916D,  591, 
35  Sup.  Ct  Rep.  820,  and  an  opinion  was  writt«a  hj  Justice 
Day,  in  which  he  said:  *^The  fijdng  of  rates  which  may  be 
charged  by  public  service  corporations,  of  the  eharaoter  here  in- 
volved, is  a  legislative  function  of  the  state;  and,  while  the  right 
to  make  contracts  which  shall  prevent  the  state  during  a  given 
period  from  exercising  his  important  power  has  been  recognized 
and  approved  by  judicial  decisions,  it  has  been  uniformly  held 
in  this  court  that  the  renunciation  of  a  sovereign  right  of  this 
character  must  be  evidenced  by  terms  so  clear  and  unequivocal 
as  to  permit  of  no  doubt  as  to  their  proper  construction*  This 
proposition  has  been  so  frequently  declared  by  decisions  of  this 
court  as  to  render  unnecessary  any  reference  to  the  many  cases 
in  which  the  doctrine  has  been  affirmed." 

In  a  number  of  cases  Federal  courts  have  repeatedly  held  in 
keeping  with  the  above.  Our  own  supreme  court,  in  the  case  of 
Brumitt  v.  Ogden  Waterworks  Co.  above  cited,  page  303,  has  the 
following:  "The  courts  have  frequently  held  that  as  the  fixing 
and  r^fulating  of  rates  is  a  governmental  function,  which  may 
not  be.  delegated  nor  surrendered  by  an  agency  of  the  sovereign 
without  express  authority,  no  contractual  rights  can  be  granted 
or  obtained  with  respect  thereto." 

In  the  same  case,  the  supreme  court,  concluding  tibe  opinion, 
states :  "We  are  constrained  to  hold,  therefore,  that  the  agree- 
ment fixing  the  rates  for  the  entire  period  of  the  contract  cannot 
be  upheld ;  that  the  city  council  had  the  right  to  agree  upon  and 
fix  temporary  rates ;  that  the  rates  agreed  upon  and  set  forth  in 
the  ordinance  are  presumed  to  be  fair  and  reasonable  until  the 
contrary  is  shown ;  that  the  city  council  Qannot  delegate  its  duty 
to  regulate,  fix,  and  maintain  reasonable  rates,  but  that  it  must 
exercise  this  power  and  duty  in  that  regard  whenever  the  rates 
are  or  become  excessive  and  unreasonable;  that  the  city  or  any 
taxpayer  may  have  recourse  to  the  courts  to  enforce  reasonable 
rates  and  prevent  the  ccwtnpany  from  collecting  such;  that  the 
company  may  likewise  have  recourse  to  the  courts  to  prevent  the 
city  council  from  enforcing  confiscatory  rates." 
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The  position  of  D.  W.  Moffat,  connsel  for  Murray  City  ani 
others,  protestants,  is  that  the  state  Constittition  protects  and 
guarantees  certain  powers  and  privileges  to  cities,  which  even  the 
state  itself  cannot  evade.  A  close  reading  of  the  constitutional 
provision  discloses  the  principle  that  *'no  law  shall  be  passed 
granting  a  right  to  operate  a  street  railroad  within  any  city  or 
incorporated  town,  without  the  consent  of  the  local  authorities.'^ 
In  keeping  with  such  constitutional  provision,  the  state  legislature 
has  prescribed  the  powers  and  duties  of  municipal  corporations. 
Among  many  powers  and  duties  is  found  the  authority  to  permit^ 
regulate,  or  prohibit  the  locating,  constructing,  or  laying  of 
tracks  in  any  street,  alley,  or  public  place,  thereby  recognizing 
the  jurisdiction  over  these  matters  of  such  city  or  town,  as  contem- 
plated by  the  Constitution ;  but  nowhere  within  the  Constitution 
or  acts  of  the  legislature  do  we  find  anything  which  might  be  con- 
strued to  imply  a  power  to  fix  rates,  or  any  delegation  of  the 
sovereign  right  of  the  state  to  regulate  rates  and  charges. 

The  legislative  delegation  of  power  to  a  city  to  fix  rates,  which 
affects  a  service  given  by  a  public  service  corporation,  and  which 
is  to  remain  unmodified  or  changed,  must,  under  the  great  weight 
of  authorities,  be  certain,  clear,  and  specifically  set  out.  This 
doctrine  is  clearly  announced  by  the  supreme  court  of  Illinois, 
Smith  V.  McDowell,  148  111.  51-62,  22  L.RA.  393,  35  K  E.  141. 
Speaking  of  the  powers  of  cities,  it  states:  "Their  power  is 
measured  by  the  legislative  grant,  and  they  can  exercise  such 
powers  only  as  are  expressly  granted,  or  are  necessarily  implied 
from  the  powers  expressly  conferred." 

In  the  Eailroad  Commission  Cases,  116  U.  S.  307-325,  29  L. 
ed.  636-642,  6  Sup.  Ct.  Eep.  334,  Chief  Justice  Waite,  in  speak- 
ing of  the  power  of  the  regulation  of  rates,  said :  "This  power  of 
r^ulation  is  a  power  of  government,  continuing  in  its  nature, 
and  if  it  can  be  bargained  away  at  all  it  can  only  be  by  words  of 
positive  grant,  or  something  which  is  in  law  equivalent  If  there 
is  reasonable  doubt,  it  must  be  resolved  in  favor  of  the  existence 
of  the  power." 

Chief  Justice  Marshall,  in  Providence  Bank  v.  Billings,  4  Pet 
514,  561,  8  L.  ed.  939,  955,  speaking  of  the  power  of  regulation 
being  in  the  government,  states :    "Its  abandonment  ought  not  to 
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be  presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear.*' 

In  Benwood  v.  Public  Service  Commission,  75  W.  Va.  127, 
L.R.A.1916C,  p.  261,  83  S.  E.  295,  speaking  of  public  service 
corporations  and  rate-making  power  of  the  legislature,  states: 
"The  rate-making  power  is  inherent  in  and  belongs  primarily  to 
the  legislature.  The  presumption  is  against  exclusive  delegation 
of  the  power.  Unless  there  h^  been  such  delegation  by  clear  and 
unmistakable  terms,  the  power  remains  in  the  legislature,  which 
can  exercise  the  same  when  it  sees  fit.'' 

In  the  same  case,  speaking  of  the  power  of  the  Commission, 
the  court  says :  "The  Public  Service  Commission  may  change  a 
public  service  rate  which  was  fixed  for  a  municipality  by  fran- 
chise ordinance  prior  to  the  enactment  of  the  law  creating  the 
Commission,  where  authority  to-  fix  such  rate  was  not  expressly 
delegated  to  the  municipal  corporation  by  the  legislature." 

There  is  no  express  authority  in  the  Constitution  of  the  state 
or  of  the  acts  of  the  legislature,  that  would  authorize  the  cities  or 
towns  in  this  case  to  fix  rates  that  cannot  be  modified  or  changed 
by  authority  of  the  legislature;  and  therefore  Ihe  contention  of 
protestants  cannot  be  sustained.  To  take  any  other  position  would 
be  to  nullify  important  provisions  of  the  act  creating  this  Com- 
mission, and  setting  forth  its  duties  and  powers.  The  law  as 
written,  when  reasonably  interpreted  in  the  light  of  a  great 
weight  of  the  authorities  on  this  subject,  some  of  which  are  here- 
in referred  to,  justified  but  one  conclusion.  If  the  rates  fixed  by 
the  municipalities  in  this  case  are  found  to  be  reasonable,  they 
need  not  be  disturbed ;  but  if  they  are  unreasonable  by  being  too 
high  or  too  low,  they  may  be  changed  by  the  Commission  to  pro- 
vide a  reasonable  rate  for  the  service  performed. 

In  the  application  of  Huntington  Railroad  Company,  decided 
November  20, 1917,  for  an  increase  in  the  rate  of  fares,  the  New 
York  Commission  held  as  follows:  "Notwithstanding  the  con- 
ditions in  the  several  franchises  granted  by  municipal  bodies  to 
the  applicant,  which  attempt  to  fix  a  5-cent  fare  within  certain 
specified  territory,  the  same  was  only  binding  upon  the  company 
until  such  time  as  the  l^slature,  whose  creature  the  municipal 
corporation  is,  should  intervene  for  the  purpose  of  fixing  the  rate 
of  fare.    That  the  l^slature  has  full  power  to  delegate  the  rate- 
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making  power  to  the  Commies^,  and  bj  sneh  law  which  has 
empowered  the  Commission  to  regulate  the  rates  of  fares  to  be 
charged  by  street  railways.  The  power  to  regulate  includes  the 
power  to  increase  the  rates  or  decrease  them.  Henoe,  the  Com- 
mission has  power  to  authorize  a  street  railway,  upon  pr(^>er 
showing,  to  increase  its  rates  of  faxes  above  that  prescribed  in  the 
railroad  law  and  above  that  fijEed  in  its  franchise.  [P.U.B.1918A, 
249.] 

In  a  very  recent  order  issued  by  the  Public  Service  Commis- 
sion of  the  state  of  Oregon,  upon  an  application  of  the  Portland 
Street  Railway,  dated  October  6, 1917,  it  is  held  as  follows :  "At 
the  outset  we  are  confronted  with  the  question  as  to  whether  or 
not  the  Commission  is  clothed  with  the  authority  to  grant  the 
relief  sought:  (1)  Because  of  the  provisions  of  an  act  of  the 
l^islative  assembly  of  1901,  •  .  .  whidi  provides  that  it 
shall  be  unlawful  to  charge  in  excess  of  5  cents  for  one  continuous 
trip  in  one  general  direction  between  any  two  points  within  the 
corporate  limits  of  cities  having  a  peculation  of  over  50,000  in- 
habitants ;  and  (2)  because  of  the  fact  that  the  fai:es  are  fixed 
by  the  franchises  under  which  the  company  occupies  the  streets. 
As  to  these  points  no  extended  discussion  need  here  be  attempted. 
Under  a  weU-established  line  of  authority  we  are  convinced  tiiat 
the  1901  statute  was  repealed  by  implication  by  the  Public  Utili- 
ty Act,  •  •  •  and  that  the  franchise  provisions  were  nuule 
subject  to  the  sovereign  power  of  the  state  to  regulate  rates,  and 
the  state  having  chosen  to  exercise  that  power,  and  having  con- 
stituted the  Commission  to  administer  that  function,  the  fran- 
chises must  yield  to  the  Commission's  determination.  We  see 
no  legal  reason  why  the  Commission  should  not  proceed  to  a 
determination  of  this  case."     [P.U.R1918A,  758.] 

And  so  in  our  own  situation  it  appears  that,  when  the  le^s- 
lature  enacted  the  Public  Utilities  Commission  Law,  its  inten- 
tion was  to  delegate  all  its  powers  in  respect  to  rate  regulation 
to  such  Commission.  That  was  one  of  the  chief  reasons  for  the 
creation  of  the  Public  Utilities  Commission. 

In  the  application  of  Long  Island  Eaibroad  Company  to  in- 
crease its  rates,  before  the  New  York  Eailroad  Commission,  de- 
cided November,  1917,  the  Commission  held  as  follows,  whidi 
we  quote  with  approval:     The  Commission  was  created  to  do 
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justice  to  public  Titility  corporations  and  the  public  alike,  and, 
in  the  long  run,  the  best  interests  of  both  the  corporations  and 
the  public  require  fair  treatment.  A  rate  too  low  may  be  as 
much  an  injustice  and  detriment  to  the  public  as  a  rate  too  high. 
In  calculating  the  fair  average  cost  and  revenues  over  a  period 
of  years,  the  changes  brought  about  by  the  World  War  must  be 
taken  into  account.  The  Commission  will  not  indulge  in  the 
violent  assumption  that  the  after  tire  war  prices  and  operating 
cost  will  of  necessity  return  to  the  before  the  war  levels.  In 
endeavoring  to  form  a  fair  estimate  of  probabilities,  emergency 
conditions  and  their  probable  influence  on  price  levels  must  be 
taken  into  account.  A  broad  constructive  far-sighted  policy  is 
needed  in  dealing  with  applications  for  rate  increases,  designed 
to  afford  emergency  relief  from  emergency  conditions.  It  is  in 
the  public  interests  that  vital  public  utilities  should  be  kept  in  a 
condition  of  solvency.  •  .  .  Public  utility  corporations  will, 
of  course,  hardly  expect  to  retain  their  nominal  rate  of  return. 
They  will  not  ask  for  aid  in  shifting  to  their  patrons  all  the  bur- 
dens of  the  war  costs,  at  a  time  when  all  individuals  and  busi- 
nesses are  having  to  assume  a  share  of  the  nation's  work.  They 
will  not  seek  to  do  violence  to  long-established  rate  schedules 
merely  by  reason  of  the  increased  cost  and  margin  of  returns 
brought  by  emergency  conditions,  both  unusual  and  temporary. 
[P.U.R.1918A,  649.] 

In  Re  Meyer,  209  K  Y.  at  page  386,  L.R.A.1915C,  615,  103 
N.  E.  713,  Ann.  Cas.  1915A,  263,  it  is  held:  "Where  a  par- 
ticular application  of  a  statute  in  accordance  with  its  apparent 
intention  wiU  occasion  great  inconvenience  or  produce  inequal- 
ity or  injustice,  another  and  more  reasonable  interpretation  is 
to  be  sought.  •  •  .  The  courts  must  in  that  event  look  to  the 
act  as  a  whole,  to  the  subject  with  which  it  deals,  to  the  reason 
and  spirit  of  the  enactment,  and  thereby  determine  the  true  legis- 
lative intention  and  purpose." 

The  second  proposition  urged  by  protestants  raises  the  ques- 
tion of  the  power  of  the  Commission  to  change  the  rates  hereto- 
fore fixed  by  franchise,  for  the  reason  that  such  franchises  were 
legal  contracts,  which  are  continued  in  force  and  effect  by  the 
provisions  of  subdivision  (c),  §  5,  article  3,  of  the  Public  Utili- 
ties Act  of  Utah,  which  reads  as  follows :    "Nothing  in  this  act 
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contained  shall  be  construed  to  prohibit  •  .  .  nor  to  pre- 
vent the  carrying  out  of  contracts  for  free  or  reduced  rate  passen- 
ger transportation  or  other  public. utility  service  heretofore  made, 
founded  upon  adequate  consideration  and  lawful  when  made." 

The  provisions  of  various  state  laws  creating  public  utilities 
commissions  are  similar  to  ours.  While  the  wording  of  parts 
of  the  section  above  quoted  is  somewhat  diflFerent  from  provisions 
of  other  state  laws,  with  the  exception  of  the  California  law, 
which  is  practically  identical  with  ours,  the  difference  is  not  ma- 
terial; and  following  the  well-established  rule  under  which  the 
whole  act  should  be  construed  together,  there  appears  no  reason 
why  we  should  not  be  guided  by  decisions  of  other  commissions 
that  have  passed  on  the  question  here  presented. 

Examination  of  practically  all  orders  of  state  utilities  com- 
mission decisions,  and  decisions  of  courts,  show  that  so-called 
franchise  contracts  and  agreements  have  been  modified,  changed, 
or  set  aside  as  conditions  warranted. 

The  above-quoted  section  deals  with  free  passes,  or  reduced 
rate  transportation;  and  it  is  in  that  connection  that  the  clause 
referred  to  by  the  protestants  is  inserted.  Subsection  (d)  of  the 
same  article  also  deals  with  the  subject  of  free  or  reduced  rates. 

It  would  appear  that  the  thought  in  the  minds  of  the  law- 
makers, in  inserting  the  questioned  phrase,  was  more  especially 
directed  to  contracts  other  than  those  pertaining  to  rates  and 
fares.  If  it  were  intended  by  the  lawmakers  to  make  an  excep- 
tion to  the  powers  and  duties  of  the  Commission,  as  contended 
for  by  the  protestants  in  this  case,  the  expression  of  such  inten- 
tion was  not  very  happily  shown,  either  as  to  its  phraseology 
or  its  position  with  relation  to  the  material  subject  which  it 
greatly  modified;  for  the  law  throughout,  wherein  it  specifies 
the  powers  and  duties  of  the  Commission  with  reference  to  the 
operation  of  railroads  and  other  utilities,  confers  wide  powers 
with  reference  to  controlling  and  regulating  rates,  fares,  and 
charges,  and  nowhere  do  we  find  anything  to  indicate  the  inten- 
tion of  limiting  the  powers  of  the  Commission  to  fix  rates  in  any 
particular. 

As  we  have  said  hereinbefore,  the  authority  to  fix  rates  is 
vested  in  the  state;  and  unless  it  is  clearly  and  specifically  dele- 
gated to  municipalities,  such  power  is  retained  by  the  state,  and 
P.U.R.1918B. 
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tnaj  be  delegated  to  such  f uoctians  g£  tiie  state  govenmient  as  it 
may  select 

It  is  unreasonable  to  think  that  the  l^islature  would  enact 
a  law  creating  a  public  utilities  commission^  expressly  clothing  it 
with  broad  regulatory  powers  over  common  carriers,  and  then 
deliberately,  by  the  insertion  of  a  clause  in  an  obscure  position 
in  one  subsection  of  the  law,  annul  the  powers  of  the  Commis- 
sion that  were  conferred  by  other  parts  of  the  act,  and  by  this 
means  perpetuate  an  injustice  either  on  the  public  or  on  the 
utilities  concerned.  We  find  no  warrant  for  accepting  the  theory 
that  such  action  was  taken  or  intended  to  be  taken  by  the  legis- 
lature. 

CONCLUSION. 

In  keeping  with  the  above  reasoning  we  are  of  the  opinion 
that,  notwithstanding  the  provisions  of  franchise  agreements 
referred  to  in  this  case,  in  which  fares  are  fixed,  the  same  were 
binding  upon  the  company  only  until  the  legislature  saw  fit  to 
intervene  for  the  purpose  of  regulating  and  controlling  the  peti- 
tioner and  others,  and  fixing  their  rates,  fares,  and  charges ;  that 
the  legislature  has  now  intervened  by  creating  the  Public  Utili- 
ties Commission  and  investing  said  Commission  with  power  to 
revise,  if  necessary,  rates,  fares,  and  charges  fixed  by  franchises, 
as  well  as  all  other  rates,  fares,  and  charges  of  any  and  all  public 
utilities. 

^Separation  of  Departments. 

[2]  During  the  investigation  and  hearing  of  this  case,  the 
subject  of  making  an  inquiry  into  the  financial  conditions  and 
workings  of  the  Utah  Power  &  Light  Company  was  insisted  upon 
by  some  of  the  protestants. 

The  Commission  took  the  position  that  while  the  said,  Utah 
Power  &  Light  Company  was  the  parent  company  of  the  peti- 
tioner, and  the  petitioner  obtained  the  power  with  which  it  oper- 
ates its  cars  from  the  said  Utah  Power  &  Light  Company,  and 
the  stockholders  of  one  were  the  stockholders  of  the  other,  yet  the 
business  transactions  of  both  could  not  be  intermingled  or  in- 
quired into  for  the  purpose  of  reaching  a  conclusion  as  to  what 
is  a  just  and  reasonable  rate  to  be  charged  to  those  who  ride  upon 
:he  street  railway.  The  matter  of  what  the  petitioner  is  paying  to 
P.U.R.191SB. 
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the  Power  &  Light  Company  is  a  l^limate  inquiry  in  Ais  case; 
and,  from  the  showing  made  upon  that  feature  of  the  operating 
expenses  of  the  petitioner,  the  Commission  decided  and  deter- 
mined that  the  price  paid  for  such  power  was  not  unreasonahla 

The  question  of  investigating  the  rates  and  charges  of  the 
Utah  Power  &  Light  Company  can  only  be  gone  into  upon  an 
attack  being  made  upon  said  rates  and  charges.  The  subscribers 
and  patrons  of  the  said  Utah  Power  &  Light  Company  may  not 
be  the  same  peqple  who  ride  upon  the  cars  operated  by  the  peti- 
tioner. If  the  Power  &  Light  Company's  rates  upon  a  proper 
hearing  prove  to  be  unjust  and  exorbitant,  they  may  be  corrected 
and  made  to  respond  to  what  is  a  just  and  reasonable  rate  to 
charge.  The  person  who  pays  for  light  and  power  cannot  be 
required  to  help  pay  part  of  the  rate  diarged  to  the  person  who 
rides  the  street  cars. 

This  position  is  well  supported  by  raninent  authorities  upon 
the  subject,  and  we  are  still  of  the  opinion  that  the  position  of  the 
Commission  heretofore  taken  upon  the  question  of  going  into 
the  business  of  the  Power  &  Light  Company  was  well  taken. 

In  a  very  recent  case  before  the  Public  Service  Commission  of 
Or^on,  Order  No.  275  [Re  Portland  R  Light  &  P.  Co.  P.U.R 
1918A,  755],  the  Commission  held  as  follows:  "Applying  the 
principles  therein  set  forth  [meaning  the  separation  of  depart- 
ments] to  the  case  under  discussion,  the  Commission  appreh^ids 
any  attempt  to  compel  the  unprofitable  operation  of  a  street 
railway  system  on  the  theory  that  the  other  departments  of  the 
utility  are  earning  sufficient  revenue  to  make  the  business  as  a 
whole  profitable  would,  if  resisted,  fail.  And,  we  believe  rightly 
so.  We  see  no  justice  in  compelling  a  light  or  power  consumer 
to  assume  the  burdens  which  arise  from  the  street  car  opera- 
tions, and  for  which  the  car  rider  alone  is  responsible.'' 

Valiuition, 

In  the  hearing  of  this  case,  written  reports  were  offered  in 
evidence  by  the  petitioner  with  reference  to  certain  valuations, 
but  these  Reports  did  not  purport  to  be  a  complete  or  even  a  par- 
tial valuation  of  the  properties  of  the  company. 

On  page  seven  of  petitioner's  exhibit  !N^o.  2,  it  is  stated: 
"This  report  is  nothing  more  than  a  statement  of  physical  cost 

P.U.R.1918B. 
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as  taken  from  the  records  of  the  company,  and  h^ce  as  actuially 
incurred  by  the  company  at  the  time  of  constructing,  in  some 
minor  cases  acquiring,  the  sieveral  parts  of  the  property  in  ques- 
tion.^' 

A  number  of  eidiibits  have  been  introduced.  They  have  been 
variously  named.  For  example:  Petitioner's  exhibit  No.  1, 
p.  3,  states:  "This  report  covers  the  physical  property  invest* 
ment  of  the  railway  systCTU  of  the  Utah  Light  &  Traction  Com- 
pany and  predecessor  companies.  .  .  .  All  indirect  and 
overhead  costs  have  been  eliminated,  and  there  is  shown,  as  prop* 
erty  investmOTit,  only  the  actual  direct  cost  of  producing  the  phys* 
ical  properties  existing  to-day,  the  account  being  credited  in 
part  by  property  replaced  in  reconstruction,  and  with  any  ap- 
parent indirect  costs  included  in  financial  stat^nents  of  predeces* 
sor  companies^" 

The  uDOBrtainties  of  valuations  thus  arrived  at  are  still  fur- 
ther evidenced  when  we  reach  the  question  of  depreciation.  De- 
preciation by  inspection  depends  upon  opinion  evidence.  The 
conclusion  is  personal  to  the  man  who  makes  it  It  depends 
upon  his  experience,  judgment,  and  environment  He  may  arrive 
at  different  conclusions  on  different  days.  This  kind  of  evidence 
should  have  all  supporting  data  possible.  The  same  applies  to 
opinion  evidence  as  developed  in  the  composite  life  of  the  prop- 
erty. 

The  rules  of  valuation  of  public  utility  property  cannot  be 
said  to  have  been  established.  Courts  and  Commissions  have 
discussed  these  questions,  and  have. made  decisions  in. particular 
cases,  many  of  them  reaching  almost  diametrically  opposite  con- 
clusions. This  ha?  resulted  in  much  confusion  and  uncertainty. 
We  think,- however,  that  commissions  are  tending  to  more  liberal 
treatment  of  this  problem. 

[3]  As  regards  depreciation,  we  believe  this  Commission  may 
well  hold  along  the  same  lines  as  the  Idaho  supreme  court,,  which 
in  Murray  v.  Public  Utilities  Commission,  27  Idaho,  619,  L.R.A. 
1916F,  756,  P.U.R.1915F,  436,  150  Pac.  47,  said:  "So  far  as 
the  question  of  depreciation  is  concerned,  we  think  deductions 
should  be  made  only  for  actual,  tangible  depreciation,  and  not 
for  theoretical  depreciation  sometimes  called  ^accrued  deprecia- 
tion.'" 

P.U.R.1918B. 
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A  way  must  be  found  to  insure  investOTS  with  certainty  the 
treatment  their  investment  will  receive,  if  public  service  by  pri- 
vate initiative  is  to  be  continued.  A  fair  valuation  of  the  prop- 
erty for  rate-making  purposes  should,  therefore,  be  ascertained. 
The  Commission  recognizes  that  it  is  the  proper  body  to  ascer- 
tain this  fair  valuation  of  the  physical  property  of  the  petitioner 
devoted  to  street  car  service,  but  to  make  such  valuation  would 
require  considerable  time  and  expense  to  the  petitioner  and  to 
the  C(»nmission,  and,  in  the  meantime,  on  the  face  of  the  show- 
ing made,  it  appears  to  us  that  the  petitioner  is  entitled  to  scnne 
measure  of  relief  if  it  is  to  mflint^iu  adequate  service. 

[4,  5]  This  judgment  is  based,  not  upon  the  valuations  diown 
or  the  rates  of  returns  received  by  the  petitioner,  but  upon  the 
fact  that  there  has  been  a  substantial  increase  in  tiie  total  wages 
of  petitioner's  employees,  and  a  very  formidable  advance  in  the 
cost  of  materials  required  in  the  maintenance  and  operation  of 
the  traction  lines. 

Increased  Costs. 

The  advance  in  wages  is  indicated  in  the  following  table: 
Conductors  and  Motormen. 


May 

June  .... 
July  .... 
August  . . 
September 
October  .. 
KoTember 


Total 


1917. 


$36,595.55 
35.978.57 
36,405.30 
36,528.97 
34,463.54 
36,672.28 
33,278.24 


$249,922.45 


1916. 


$31,437.06 
29,899.19 
31,193.90 
31,262.99 
30,151.86 
31,129.15 
30,259.21 


$215,433.36 


Increase. 


$5,158.49 
6,079.3g 
5,211.40 
6,165.98 
4,311.6S 
5,543.13 
3,019.03 


$34,489.09 


Average  per  month 

Average  annual  increase 


$4,927.00 
$59,124.00 


Barn  and  Shop  Men. 


May  

June    . . . • 

July    

August  .. 
September 
October  .. 
November 


Total 


1917. 


$7,234.04 
6,917.53 
7,054.11 
7,371.96 
7,099.82 
7,416.06 
7,685.60 


$50,779.12 


1916. 


$4,699.01 
4,793.09 
4,581.78 
4,731.45 
4,547.53 
4,769.86 
5,125.33 


$33,948.05 


Increase. 


$2,636.0$ 
2,124.44 
2,472.3S 
2,640.51 
2,552.29 
2,646.20 
2,560.27 


$17,531.07 


Average  per  month 

Average  annual  increase 
P.U.R  1918B. 
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It  will  be  seen  that  the  adyance  has  been  at  the  rate  of  $7,431 
per  month,  indicating  an  annual  inoreaee  of  $89,172.  Testimony 
was  given  to  the  effect  that  there  has  been  an  increase  of  ma« 
terials  required  for  maintenance  and  operation  of  frcnn  50  per 
cent  to  75  per  cent    This  testimony  was  undisputed. 

A  statement  was  filed  showing  the  result  of  the  operation  of 
the  petitioner's  street  railway  for  a  number  of  years  past,  and 
up  to  June  30th  of  the  present  year.  The  statement  is  based  on 
the  petitioner's  own  valuation  of  its  property,  arrived  at  in  the 
somewhat  indirect  and  unsatisfactory  maimer  mentioned  above, 
and  is,  of  course,  subject  to  acceptance  only  after  being  tested  by 
an  actual  physical  valuation  of  the  property.  On  its  face,  how- 
ever, it  shows  the  depreciated  property  investment  and  net  re- 
turns for  the  various  periods,  to  be  as  follows : 


Year. 


1907  

1908  

1909  

1910  

1911  

1912  

1913  

1914  

1915  

1916  

Jan.  1  to  June  30,  1917 


Property  Investment 
(Depreciated). 

Rate  of  Return   on 

Property 

(Depreciated). 

$3,812,056.67 

■^   3.5% 

4,358,397.89 

5w3% 

4,803,720.87 

4.2% 

5,167,391.63 

3.8% 

6,293,850.76 

4.9% 

5,272,964.11 

5.7% 

5,609,883.21 

6.9% 

6,281,026.70 

4    % 

6,305,426.63 

3.5% 

6,352,889.70 

4    % 

6,370,582.36 

3.1% 

A  statement  was  also  filed  with  the  Commission,  showing  the 
prospective  earnings  under  the  proposed  advance  asked  for  by  the 
petitioner,  as  follows: 

Estimated  Increase  in  Revenue  from  Revised  Tariff,  Based  on  Tear  1916 

Operation. 
Total  OommMtation  Ticket  and  Transfer  PasaengerB  Carried  during  the  Year 

1916: 

4#  commutation  tickets  12,007,449 

Transfers   5,434,435 

Estimated  Increase  in  Revenue,  Based  on  Af^plioation  of  Revised  Tariff: 

12,007,449  44  commutation  ticket  passengers  @  U $120,774 

5,343^435  transfer  passengers  @  1^ 54,344 

Increase  in  revenue  from  Murray-Sandy-Midvale  lines 45,534 

Increase  in  revenue  from  Bountiful-Centervine  lines 15,158 


Total    $235,805 

Estimated  decrease  on  account  of  application  of  commutation  ticket 

rates  and  decrease  in  traffic  on  account  of  increased  rates  20%    $47,161 


Net  total 
P.U.R.1918B. 
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The  petitioner  bas  also  compiled  the  hypothetical  results  of 
operaticm  for  one  jear^  based  on  the  application  o£  the  revised 
tariff  proposed  by  it,  applied  to  tibe  operations  of  the  first  six 
months  of  the  year  1917^  which  shows  ihat^  if  the  0<Mnmission 
granted  all  that  was  asked  for  by  petitioners,  the  net  returns 
on  a  depreciated  property  valuation  of  $6,370^682.86  would  be 
5.4  per  cent. 

It  could  not  be  expected  that  the  petitioner  at  this  critical 
time  should  obtain  such  relief  as  to  make  its  investment  whole. 
Part  of  the  burden  occasioned  by  the  World  War  should  properly 
be  borne  by  the  company. 

The  question  as  to  what  means  should  be  adopted  to  give  a 
partial  relief  has  been  a  matter  of  concern  to  the  Commission. 
The  petitioner  has  asked  that  it  be  permitted  to  charge  for  all 
transfers ;  that  the  4-cent  commutation  tickets  be  abolished,  thus 
making  a  straight  5-cent  cash  fare ;  and  that  additional  zones  be 
established  on  two  of  the  suburban  lines.  We  are  of  the  opinion 
that  not  all  that  is  asked  for  should  be  granted,  but  that  relief 
is  necessary  appears  to  us  to  be  evident ;  and  it  should  be  granted, 
in  the  absence  of  evidence  to  show  that  the  company  has  been 
making  such  profits  in  the  past  as  would  cany  its  increased 
expenses  over  the  present  period,  and  until  conditions  have 
changed  and  become  normal. 

We  believe  that  tiie  public  is  interested  most  in  efficient  serv- 
ice; and  that  in  order  to  provide  for  that  service  and  give  an 
adequate  return  on  the  Invested  cq[>ital,  the  public  should  be, 
and  will  be,  willing  to  bear  part  of  the  company's  burdens.  The 
relief  should  be  granted,  however,  in  a  way  to  distribute  the 
extra  charges  equally  upon  all  of  the  users  of  the  petitioner's 
service,  and  this  we  have  attempted  to  do  in  the  settlement  of 
this  casa 

Suburban  Lines. 

The  suburban  lines  of  the  petitioner's  system  embrace  a  line 

from  Salt  Lake  Oity  to  Midvale,  11.9  miles  in  length,  and  to 

Sandy,  12. 56. miles  in  length,  designated  as  the  Sandy-Midvale 

line ;  also  a  line  running  from  Centerville,  Davis  county,  through 

Salt  Lake  City  to  HoUiday,  Salt  Lake  county,  known  as  the 
P.U.R.191SB. 
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Centerville-Holliday  line,  wiUi  mileage  tot  9.46  from  Salt  Lake 
City  to  HolHday,  and  13.60  from  Salt  Lake  City  to  Centerville. 

The  Sandy-Midvale  line  is  being  operated  with  four-rate  zones, 
the  HoUiday  line  with  threo-rate  zones,  and  the  Centerville  Line 
with  four-rate  zones ;  each  zone  having  a.  5-cent  cash  fare  charge 
for  passenger  transportation,  making  a  20-cent  cash  fare  diarge 
from  Salt  Lake  Cily  to  Sandy,  Midvale,  and  Centerville,  and  a 
16-cent  cash  fare  charge  to  HoUiday.  The  commutation  books 
of  4-cent  tickets  are  available  for  use  on  all  of  these  linesy  and 
transfer  privileges  in  Salt  Lake  City  are  in  effect  for  suburban 
passengers  as  well  as  for  those  using  tiie  city  lines. 

By  the  use  of  the  4-cent  commutation  tickets  a  reduction  of 
20  per  cent  from  the  cash  fare  charge  may  be  made;  thus  allow- 
ing commuters  in  Sandy  and  Midvale  and  Centerville  to  ride  for 
16  cents ;  HoUiday  commuters  for  12  cents,  and  those  from  in- 
termediate points  at  proportionate  reductions. 

Under  the  new  schedules  of  petitioner,  two  changes  are  pro- 
posed : 

(1)  That  an  additional  zone  be  established  on  the  Sandy-Mid- 
vale line,  and  on  the  Centerville  line,  by  the  division  of  the 
second  zone  as  now  fixed  on  each  line. 

(2)  That  the  4-cent  commutation  ticket  be  withdrawn  from 
use,  and,  in  lieu  thereof,  there  be  placed  on  sale  a  60-ride  com- 
mutation book  and  a  20-ride  commutation  book. 

With  regard  to  the  proposed  new  zones,  it  is  somewhat  difBcult 
to  determine  with  exactness  what  wonld  be  the  effect  on  the 
purses  of  the  patrons,  or  on  the  revenues  of  the  company,  if  tibe 
additional  zones  were  allowed.  Cash  fare  passengers  using  only 
the  first  zone  would  not  be  affected.  Those  using  the  second 
zone  as  far  as  Murray  Smelter  on  the  Sandy-Midvale  Line,  and 
as  far  as  Cudahy  on  the  Centerville  lin^  would  likewise  pay  the 
same  as  now.  All  passengers  going  beyond  Murray  Smelter  on 
the  south  and  Cudahy  on  the  north  would  pay  an  extra  fare,  the 
effect  of  which  on  each  line  would  be  a  50  per  cent  advance  for 
third-zone  passengers,  33J  per  cent  advance  for  fonrth-zone  pas- 
sengers, and  25  per  cent  advance  for  fifth-zone  passengers.  We 
are  of  the  opinion  that  this  advance,  on  its  face,  is  more  than  is 
justified  by  prevailing  conditions,  and  that  the  application  for 
permission  to  form  additional  zones  should,  therefore,  be  denied. 

P.U.R.1918B.  33 
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We  itrd  led  to  this  condusion  by  oolisideltition  of  the  t>urpo8e8 
of  building  and  operating  suburban  lines^  and  by  the  industrial 
and  residential  conditions  that  have  resulted  from  the  providing  L 

of  suburban  transportation.    Many  people  have  been  induced  to  { 

go  out  of  the  city  to  make  homes  in  suburban  localities,  because 
of  the  facilities  provided  for  getting  to  and  from  city  employ- 
ipent  quickly  and  cheaply.  To  grant  a  sweeping  change  such  as 
would  follow  the  adding  of  a  new  zone,  as  pr(^>08ed,  would  re- 
sult in  injury  to  suburban  residents;  and,  if  the  advance  in 
transportation  cost  were  such  as  to  compel  them  to  return  to 
the  city  to  live,  the  final  result  would  be  an  injury  rather  than  a 
benefit  to  the  traction  ocxnpany. 

Ineqvality  of  Zones. 

[6]  Public  service  should  be  rendered  both  as  to  eflGiciency 
and  price,  in  a  way  to  avoid  discrimination  as  between  individ-  j 

uals  or  communities.  Bailroad  fares  should  be  based  on  the 
service  performed.  In  the  case  under  consideration  it  would  be 
desirable  to  have  zones  and  rates  so  adjusted  tibat  there  will  not 
be  serious  discrimination  as  between  different  communities,  along 
the  suburban  lines. 

The  proposed  tariffs  submitted,  as  well  as  tariffs  now  in  effect, 
are  apparently  subject  to  adverse  criticism,  because  of  inequality 
of  zone  mileage  and  the  resultant  differences  in  charges.  Per- 
haps the  most  notable  instance  of  the  kind  is  to  be  found  on  the 
Sandy-Midvale  line.  The  zones  on  that  line  under  the  old  tariff 
are  as  follows: 

Old  Schedule. 

First  2one--6aU  Lake  City  to  33d  South  4.96 

Second  zone — 83d  South  to  Murray  South  Umits 4.61 

Third  zone — ^Murray  South  limits  to  Midvale  Junction 1.43 

Fourth  zone — ^Midvale  Junction  to  Midvale  .81 

Fourth  zone — Midvale  Junction  to  Sandy  1.47 

The  charge  for  transportation  in  each  zone  is  the  same ;  there- 
fore, while  those  using  the  first  zone  ride  for  approximately  1 
cent  a  mile,  and  those  in  the  second  zone  for  a  fraction  more 
than  1  cent  a  mile,  those  in  the  third  zone  and  on  the  Sandy  line 
pay  about  3^  cents,  and  Midvale  passengers  pay  over  6  cents,  a 
mile. 

The  new  sohedule  submitted  for  our  approval  is  open  to  the 
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same  oriticism^  the  only  difference  being  that  the  Beamd  zone 
has  been  divided  into  two  zones;  but  inasmuch  as  we  have  denied 
permission  to  make  the  new  schedule  effective,  it  need  not  be 
given  further  consideration. 

On  the  CenterviUe  line  the  schedule  now  in  effect  shows  mile- 
ages and  rates  per  mile  in  the  four  zones  as  follows: 

First  Bone,  4.77  miles,  rate 1.05  cents  pii^  mile 

Second  zone,  4.47  milea,  rate  «...« 1.12  cents  per  mile 

Third  zone,  2.70  miles,  rate 1.85  cents  per  mile 

Fourtk  zone,  1.56  miles,  rate ^ ^  3.2    cents  per  mile 

While  questions  of  the  discriminations  shown  are  not  among 
the  primary  issues  in  this  case,  we  are  nevertheless  of  the  opin- 
ion that  there  should  be  an  adjustment  of  zone-mileage  so  ks  to 
more  equitably  base  the  charges  for  transportation.  Vfe  there- 
fore submit  the  following  zones  and  cash  fares  for  the  Sandy- 
Midvale  and  CenterviUe  suburban  lines: 

Sandy — ^ifidvale  Line. 


Zone. 

Between  Salt  Lake  City  and— 

Hiles. 

Gash  Fares. 

pirst 

83d  South  street . .  * . 

4.95 
3.94 
3.01 
3.07 

6# 
10^ 
15^ 

Second   .... 

Murray — 69th  South  St. 

Third    

Midvale   

Third   

Sandy    

15# 

CenterviUe  Line. 


Zone. 


First  .. 
Second 
Third    . 
Fourth 


Between  Salt  Lake  City  and — 


Salt  Lake  City  North  limits 

Val  Verda 

Bountiful  Main  street 

CenterviUe    


Miles. 


4.77 
2.78 
3.16 
2.80 


Cash   Fares. 


5^ 
lOf 
15* 
20* 


Commutation  Bates: 

The  second  proposition,  that  of  discontinuing  the  sale  of  the 
4-cent  ticket  on  suburban  lines,  and  substituting  therefor  a  50- 
ride  commutation  ticket  based  on  1 J  cents  per  mile  rate,  is  appar- 
ently untenable  in  its  entirety,  in  view  of  the  position  we  take 
that  the  extra  zone  should  not  be  permitted. 

There  is,  nevertheless,  value  in  the  argument  that  suburban 
lines  should  contribute  a  just  proportion  of  the  additional  reve- 
nue that  should  be  provided  for  the  traction  company,  and,  there- 
fore, we  are  inclined  to  permit  the  elimination  of  the  4-cent  oont- 
mutation  rate  on  suburban  lines,  as  well  as  in  the  city  district. .  , 
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The  question  of  commutation  rates  for  miburban  residents  will 
be  held  for  furth^  consideration. 

Our  investigation  of  conditions  under  which  traction  service 
on  suburban  lines  is  given  has  seemed  to  us  to  justify  some  recom- 
mendations for  changes  that  we  think  the  public  are  entitled  to 
have  made  effective  immediately. 

The  first  of  these  has  to  do  with  the  Sandy-Midvale  line.  Ua- 
der  present  arrangements,  a  patron  boarding  a  car  at  Midvale 
terminus  to  go  to  Sandy  pays  one  fare  for  the  .81  mile  to  Midvale 
junction,  and  translers  there  to  the  Sandy  car,  paying  another 
fare  for  the  1.47  miles  to  Sandy.  We  suggest  that  the  tracti(m 
company  immediately  provide  for  free  transfers  at  Midvale 
junction  for  passengers  to  or  from  Sandy  and  Midvale. 

The  change  of  zones  on  the  Centerville  line  and  on  the  Sandy- 
Midvale  line  makes  necessary  a  special  rule  for  the  charging 
of  one  fare  only  for  a  ride  commenced  and  ended  within  the 
corporate  limits  of  Bountiful  City  and  Murray  City,  and  we 
recommend  that  this  be  provided  for  in  the  tariff. 

We  further  recommend  that  passengers  to  or  from  Bountiful 
be  permitted  to  begin  or  end  their  journey  at  any  point  in  the 
Bountiful  business  district,  from  First  South  street  to  Fourth 
North  street,  on  Main  steeet.         -^ 

Increased  Efficiency  of  Service. 

Investigation  has  shown  that,  on  some  lines  of  the  traction 
system,  service  in  excess  of  the  demands  of  the  public  is  being 
given  during  some  parts  of  the  day.  This  is  an  economic  loss 
that  must  be  made  up  to  the  company  by  its  patrons.  On  other 
lines,  and  at.  certain  times  of  the  day,  the  service  is  not  adequate, 
and  the  public  suffers  thereby.  In  the  interest  of  efficiency  and 
economy,  in  which  the  company  and  the  public  are  mutually 
interested,  we  believe  a  careful  study  of  service  conditions  should 
be  made,  and,  if  necessary,  adjustments  should  be  ordered. 

It  will  riot  be  the  policy  of  the  Commission  to  permit  an  im- 
pairment of  service  below  the  needs  of  the  community ;  nor  shall 
we  demand  the  maintenance  of  service  schedules  that  are  unnec- 
essary to  the  handling  of  the  traffic  offered.  If  we  were  forced 
to  choose  between  a  curtailment  of  service  below  the  reasonable 
needs  of  the  public  and  an  increase  of  rates,  we  would  not  hesi- 
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tate  to  grant  tlie  rateioereafe;  but  if  and  wherein  tlie  aerrice  is 
found  to  be  wasteful  and  excessive,  we  would  reoommend  the 
adjustment  of  the  service,  and  not  the  rates.  We  shall  give  close 
attention  to  this  matter  with  a  view  of  improving  canditioos  and 
relieving  congestion  of  traffic  during  morning  and  evening  peaks 
of  demand,  and  hope  to  have  the  co-operation  of  the  publie  and 
the  company  in  reaching  a  solution  of  some  of  the  city's  traffic 
problems. 

To  facilitate  the  accomplishment  of  this  purpose,  we  shall  re- 
quire the  petitioner  to  submit  frequent  statements  and  r^wrts 
covering  its  service  operations  on  its  various  lines  severally,  in 
such  form  as  shall  indicate  whether  excessive  or  insufficient  serv- 
ice is  being  rendered. 

We  shall  also  require  reports  of  the  earnings  on  city  lines  and 
suburban  lines  separately,  compiled  in  such  a  way  as  to  show 
what,  if  any,  modifications  should  be  made  of  the  orders  entered 
herein. 

The  Commission  expressly  retains  jurisdiction  in  this  case  for 
the  purpose  of  keeping  in  touch  with  the  entire  situation,  and 
reserves  the  right  to  modify  any  or  all  of  its  orders  if  further 
investigation  warrants  such  action. 

FINDINGS. 
After  a  full  and  careful  consideration  of  the  evidence  in  this 
case,  the  Commission  finds  as  a  fact: 

1.  That  the  present  revenues  derived  from  the  operation  of 
petitioner's  street  railway  system  are  not  sufficient  adequately 
to  compensate  the  company  for  such  service. 

2.  That  no  sale  of  4-cent  commutation  tickets  should  be  made 
after  December  31,  1»17. 

3.  That  all  commutation  tickets  sold  on  or  before  Decem- 
ber 31,  1917,  should  be  honored  by  the  company  up  to  and  in- 
cluding the  31st  day  of  January,  1918,  and  that  all  outstanding 
commutation  tickets  shall  be  subject  to  redemption  if  presented 
on  or  before  February  28, 1918,  by  the  company  refunding  to  the 
purchaser  in  ca^  the  vahie  of  all  unused  conmitttation  tidkets, 
computed  at  4  cents  for  each  of  such  unused  tickets.  That  the 
pr(qK)8ed  addition  of  one  zone  each  on  the  Sandy-Midvale  and 
Centerville  suburban  lines,  should,  be  not  pennitted. 
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5.  That  the  dbanges  in  zones  on  the  Sandy-Midvale  and  Cen- 
terville  suburban  lines  suggested  in  the  Commission's  report 
should  be  adopted. 

6.  That  the  matter  of  commutation  rates  on  suburban  lines 
should  be  held  for  further  investigation. 

7.  That  permission  to  charge  1  cent  for  transfers  should  be 
denied. 

8.  That  free  transfer  privileges  should  be  permitted  at  Mid- 
vale  junction  to  or  from  Sandy  and  Midvale. 

9.  That  not  more  than  one  5-cent  fare  should  be  charged  for  a 
ride  wholly  within  B6untiful  City  or  Murray  City. 

10.  That  no  changes  except  such  as  are  hereby  specifically 
peplitt^d  should  be  made  in  existing  tariffs. 

An  appropriate  order  will  be  entered. 

Joshua  Greenwood,  Henry  H.  Blood,  and  Warren  Stoutnour, 
Commissioners. 


CALIFORNIA  SUPREME  COURT. 

PRODUCERS'  TRANSPORTATION  COMPANY 

V. 

RAILROAD  COMMISSION  OF  CALIFORNIA  et  aL 

[L.  A.  4280.] 

(—  Cal.  — ,  169  Pac.  59.) 

Ruhlio    utilities '^  Pipe-line    companies '^  Transportation    for    pro- 
ducera*  association, 

1.  A  pipe-line  company  is  a  common  carrier  for  hire,  within  the 
meaning  of  the  California  Stat.  1913,  p.  657,  where  such  company  owns 
no  oil  fields,  transports  oil  at  specified  rates  for  producers  belonging  to 
an  association,  in  which  no  producer  has  ever  been  denied  membership, 
imder  contract  to  dellYer  all  their  oil  to  such  company  and  its  distribut- 
ing agent,  and  has  availed  itself  of  the  right  of  eminent  domain,  and 
is  subject  to  regulation  by  the  Commission,  until,  by  irrevocable  dedi- 
cation, it  has  discontinued  such  public  business. 

Public  utiMUies  «-  PwMic  use  —  Exercise  of  right  of  eminent  domain^ 

2.  The  fact  ihat  a  pipe-line  company  engaged  in  the  transportation 
of  oil  has  availed  itself  of  the  right  of  eminent  domain  in  condemning 
property  for  a  right  of  way  must  be  deemed  as  conclusive  evidence  of  a 
dedication  of  raoh  properly  to  a  public  use. 
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€!ommiB9imu  —  Jurisdiction  «-  Determining  m  oompanif  te  «  comnMm 
carrier. 

3.  The  California  Commission,  for  the  purpose  of  determining  its 
Jurisdiction,  is  vested  with  power  to  determine  whether  as  a  matter  of 
fact  a  pipe-line  company  is  engaged  in  the  buginesa  of  a  common  carrier 
in  the  transportation  of  oil. 

Appeal  and  review  —  Scope  of  review  —  Beeults  of  future  action  of 
Comtnlssioti, 

4.  In  a  review  of  proceedings  of  the  California  Commission,  in 
which  the  question  presented  is  with  reference  to  the  power  of  the  Com- 
mission to  make  an  order  requiring  the  filing  of  a  rate  schedule,  ob- 
jections based  upon  apprehension  of  results  which  may  follow  future 
action  taken  by  the  Commission  are  immaterial. 

[November  17,  1917.] 

En  banc;  application  by  the  Producers  Transportation  Com- 
pany against  the  Bailroad  Commission  of  California,  for  a  writ 
of  review  to  annnl  the  order  of  the  Commission  requiring  peti- 
tioner to  file  a  schedule  of  rates  as  a  common  carrier  of  oil; 
affirmed. 

Appearances:  Lewis  W.  Andrews,  Thomas  O.  Toland,  A.  V. 
Andrews,  and  Andrews,  Toland  &  Andrews,  all  of  Los  Angeles, 
and  Paul  M.  Gregg,  of  San  Luis  Obispo,  for  petitioner;  Douglas 
Brookman,  of  San  Francisco,  tor  respondents. 

Shaw,  Judge  pro  tern.,  delivered  the  opinion  of  the  court: 
Upon  application  by  petitioner  therefor,  a  writ  of  review  was 
issued  in  the  above-entitled  proceeding  directed  to  the  Railroad 
Commission,  in  obedience  to  which  respondent  has  certified  to 
this  court  the  record  of  its  proceedings  and  order  therein  made 
affecting  petitioner,  and  which  it  challenges  as  being  in  excess 
of  the  jurisdiction  of  that  tribunal. 

In  1913  the  legislature  of  the  state  enacted  a  statute,  desig- 
nated as  chapter  327,  and  found  in  the  Statutes  of  1913,  at  page 
€57,  wherein  the  legislature,  among  other  things  declared  that 
^'every  private  corporation  and  every  individual  or  association 
or  individuals,  .  .  .  (b)  owning,  operating,  managing  or 
controlling  any  pipe  line  or  any  part  of  any  pipe  line,  plant  or 
equipment  for  the  transportation  of  crude  oil,  petroleum  or  the 
products  thereof,  directly  or  indirectly,  to  or  for  the  public,  for 
hire,  compensation  or  consideration  of  any  kind,  paid  or  received, 
directly  or  indirectly,  for  such  transportation,  and  which  said 
pipe  line,  plant  or  equipment  is  constructed  or  maintained  upon, 
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along,  oyer  or  under  any  public  highway,  and  in  favor  of  -whom 
tibe  right  of  eminent  domain  exists,  ...  is  hereby  declared 
to  be  a  common  carrier  and  subject  to  the  provisions  of  the  act 
known  as  the  Tublic  Utilities  Act,'  approved  December  23, 
1911.'' 

On  August  11, 1913,  the  Commission,  of  its  ovm  motion,  made 
an  order  requiring  petitioner  to  appear  before  the  Commission 
at  a  specified  time  and  place  and  show  cause  why  the  Railroad 
Commission  should  not  make  its  order  requiring  petitioner  to 
file  with  the  Commission  sdiedules  of  its  rates  and  charges  for 
the  transportation  of  crude  oil,  petroleum,  and  the  products  there- 
of, and  its  rules  and  regulations  in  connection  with  such  transpor- 
tation, and  otherwise  to  comply  fully  witii  the  provisions  of  said 
chapter  827  of  the  Laws  of  1913.  In  response  to  this  order  and 
citation,  petitioner  appeared  at  hearii^  at  which  evidence  was 
adduced  touching  the  question  as  to  whether  or  not  it  was  sub- 
ject to  the  Public  Utilities  Act  (Stat.  1911,  Ex.  Sess.  p.  18). 
The  result  of  such  hearings  was  a  finding  to  the:  effect  that  peti* 
tioner  was  a  common  carrier  and  public  utility  in  the  transporta- 
tion of  crude  oil,  petroleum,  and  the  products  Ihereof,  by  means 
of  pipe  lines  from  the  San  Joaquin  valley  oil  fields,  and,  as  such, 
subject  to  the  Public  Utilities  Act  of  this  state;  and  thereupon 
the  Commission  ordered  that  petitioner  file  with  the  Commission 
schedules  of  its  rates  and  charges  for  the  transportation  of  crude 
oil,  petroleum,  and  products  thereol  by  means  of  pipe  lines  from 
the  San  Joaquin  valley  oil  fields,  in  the  state  of  California,  and 
its  rules  and  r^ulations  in  connection  with  such  transjwrtation. 

Petitioner  was  incorporated  under  the  laws  of  this  state  in 
June,  1909,  for  the  purpose,  among  other  things,  of  establishing 
^'a  general  transportation  business  for  the  purpose  of  transport- 
ing .  .  .  any  of  the^  oils  .  .  .  produced  ...  by 
this  corporation,  or  any  other  person,  firm,  partnership,  associa- 
tion, or  corporation,  and  for  conducting  the  business  of  .  .  , 
carrying  oils,  petroleum,"  etc.  Its  formation  was  due  to  the 
activities  of  the  Independent  Oil  Producers'  Agency,  the  mem- 
bership of  which  at  said  time  consisted  of  about  100  different 
and  independent  producers  of  oil,  and  which  membership,  on 
August  i,  1913,  up  to  which  time  no  oil  producer  desiring  to 
avail  himself  of  the  privilege  had  been  refused  admission  to 
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membership,  had  iiK^^aeed  to  the  number  of  175  (and  all  of 
whom  were  dependent  upon  unsatiBfaetory  means  for  the  trans- 
portation of  their  products  to  the  markets).  In  order  to  finance 
the  undertaking,  the  cost  of  which  was  some  $3,600,000,  fur- 
nished by  the  Union  Oil  Company,  which  owns  practically  all 
the  stock  of  the  transportation  con^any,  each  member  of  the 
Independent  Oil  Producers'  Agency  was  required  to  sign  a  con- 
tract covering  a  term  of  years  expiring  January  1, 1920,  agreeing 
to  deliver  to  the  agency  tor  transportation  and  sale  all  of  the  oil 
produced  by  him  on  specified  lands,  the  covenants  of  which  con-, 
tract  ran  with  and  bound  the  lands  of  the  producer;  and  in  turn 
the  Independent  Oil  Producers'  Agency,  on  Jtme  11,  1909,  made 
a  contract  with  the  Producers'  Transportation  Company  where- 
by the  latter  was  given  the  exdunve  ri^t  for  a  period  of  ten 
years  from  that  date  to  transport  at  specified  rates  all  crude  oil 
controlled  by  the  agency,  and  a  contract  similar  in  terms  was 
required  to  be  executed  on  the  part  of  each  member  of  the  agency 
to  the  transportation  company.  On  June  24,  1909,  the  pro- 
ducers' agency  made  a  contract  with  the  Unicm  Oil  Company, 
constituting  the  latter  the  exclusive  sales  agent  for  a  period  of 
ten  years  of  all  the  oil  controlled  by  the  agency,  agreeing  to  give 
6uck  agent  a  stipulated  commission  for  services  so  performed. 
The  Producers'  Transportation  Company  produces  no  oil,  but  is 
operated  solely  as  a  carrier  of  oil  for  profit  Its  pipe  lines  ex- 
tend from  the  oil  fields  to  Port  Harford,  on  the  shores  of  the 
Pacific  ocean  in  San  Luis  Obispo  county,  in  connection  with 
which  terminus  the  Union  Oil  Company  has  erected  storage 
facilities,  and  from  which  point,  by  means  of  oil  vessels  owned 
and  chartered  by  said  last-named  company,  it  handled  the  oil, 
conveying  it  to  market,  for  which  an  additional  cha^e  is  made. 
In  reaching  Port  Harford  the  pipe  line  extends  in  part  over  ob- 
tain highways  and  streets,  and  a  portion  of  the  right  of  way  over 
which  it  is  constructed  was  acquired  by  the  Producers'  Trans- 
portation Company  in  proceedings  in  eminent  domain  wherein  it 
alleged  that  it  was  "engaged  in  the  business  of  transporting  oil 
by  means  of  pipe  lines  as  a  common  carrier  for  hire,"  which  at 
legation  was  by  the  court  found  to  be  true,  and  it  was  thereupon 
adjudged  that  the  use  of  the  land  sought  to  be  condemned  was  a 
public  use  authorixed  by  law;  and  that  petitioner  as  a  common 
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carrier  of  oil  for  hire  liad  the  right  to  ocmdemn  the  same  as  a 
ri^t  of  way  over  which  to  ccmatruct  its  pipe  lines. 

It  thus  appears  that  by  its  articles  of  incorporation  petitioner 
declared  that  its  purpose  was  to  construct  a  pipe  line,  and  by 
means  thereof  engage  in  a  general  transportation  business  of  oil 
produced  by  any  person,  firm,  or  associati<m ;  that,  claiming  ta 
be  an  agent  of  the  state  in  charge  of  a  public  use,  it  seized  private 
prc^rty,  alleging  that  it  was  necessary  for  use  in  constructing 
this  pipe  line,  through  iEmd  by  means  of  which  it  proposed  to- 
serve  the  public,  and  that  during  all  the  time  since  completion 
thereof  it,  without  discrimination,  in  accordance  with  the  in- 
tuition so  to  do  as  declared  in  its  articles  of  incorporation,  has, 
through  and  by  means  of  said  pipe  line,  transported  oil  produced 
**by  any  person,  firm,  partnership^  association,  or  corporation"^ 
applying  for  such  Service.  True,  it  required  such  applicant  to 
comply  with  its  rules,  exactions,  and  regulations,  among  which 
was  membership — ^refused  to  none,  however — ^in  the  producers'^ 
agency,  an  incident  of  which  was  that  for  the  term  ending  Janu- 
ary 1, 1920,  they  should  appoint  the  agency  to  act  for  them  in  the 
transportation  and  sale  of  their  oil. 

[1]  By  the  provision  referred  to  only  those  persons  and  as- 
sociations transporting  oil  by  means  of  pipe  lines  ^'directly  or  in- 
directly, to  or  for  the  public,  for  hire,"  are  declared  to  be  common 
carriers  and  subject  to  the  Public  Utilities  Act  A  like  provi- 
sion is  found  in  §  23,  art.  12,  of  the  state  Constitution,  which 
provides  that  "every  private  corporation  .  .  .  operating 
.  .  .  any  .  .  .  pipe  line  .  .  .  within  this  state,  for 
the  transportation  or  conveyance  of  •  .  .  crude  oil, 
.  .  .  either  directly  or  indirectly,  to  or  for  the  public,  and 
every  common  carrier,  is  hereby  declared  to  be  a  public  utility 
subject  to  such  control  and  r^ulation  by  the  Railroad  Commis- 
sion as  may  be  provided  by  the  legislature." 

Neither  by  the  provision  of  the  act  in  question  nor  the  pro- 
vision of  the  Constitution  can  the  state  subject  private  property 
to  a  public  use,  nor  confer  authority  upon  the  Railroad  Commis- 
Fion  to  assume  control  of  private  pipe  lines  engaged  in  the  trans- 
portation of  crude  oiL  Neither  by  act  of  the  legislature  nor  by 
declaration  of  the  state  Constitution  can  private  property  be 
taken  for  public  use  without  compensation  therefor.     Del  Mar 
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Water,  Light  &  P.  Co.  v.  Eshleman,  167  Cal.  666, 140  Pac.  591, 
048. 

Where,  however,  the  owner  of  property  voluntarily  devotiea  ^t 
to  a  public  use,  he  in  effect  grants  to  the  public  an  interest  in 
such  use,  and  to  the  extent  of  the  interest  so  devoted  to  the  pub- 
lic, the  public  may  insist  upon  a  voice  in  the  control  and  regula- 
tion thereof. 

That  petitioner,  in  the  indirect  manner  stated,  voluntarily  as- 
sumed the  duty  of  and  embarked  upon  the  business  of  a  public 
carrier  in  transporting  oil  for  hire,  in  our  opinion,  admits  of  no 
doubt.  The  conditions  imi)osed,  subject  to  which  it  transported 
oil,  however  burdensome,  applied  alike  to  all  producers  seeking- 
its  service;  and  subject  to  compliance  therewith  it  carried  every- 
body's oil  to  market.  It  is  not  the  ipse  dixit  of  the  law,  but 
the  fact  that  petitioner  has  voluntarily  devoted  its  prc^perty  to  sc. 
public  use,  which  justifies  the  control  assumed  by  the  Baibroad' 
Conmiission.  The  facts  bring  the  case  within  the  principle- 
enunciated  in  what  is  known  as  the  Elevator  Cases,  entitled  Brass 
V.  North  Dakota,  153  U.  S.  391,  38  L.  ed.  757,  4  Inters.  Com. 
Kep.  670,  14  Sup.  Ct.  Eep.  857;  Budd  v.  New  York,  143  U.  S. 
517,  36  L.  ed.  247,  and  4  Inters.  Com.  Bep.  45,  12  Sup.  Ct. 
Rep.  468 ;  and  Mimn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77,  in  the 
latter  of  which  the  court,  speaking  through  Chief  Justice  Waite, 
says:  'When,  therefore,  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he,  in  effect,  grants  to  tbe'piiblic 
an  interest  in  that  use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  the  extent  of  the  interest  1»  has 
thus  created.  He  may  withdraw  his  grant  by  discontinuing  the 
use ;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to  the- 
control" 

The  evidence  upon  which  the  Commission  based  its  action  iui 
making  the  order  shows  that  petitioner  by  its  voluntary  act  de- 
\oted  its  property,  indirectly  at  least,  to  the  use  of  the  public 
in  transporting  oil ;  and  that,  conceding  its  right,  in  the  absence  of 
an  irrevocable  dedication  to  discontinue  the  conduct  of  such  pub- 
lic business,  nevertheless  until  sudi  discontinuance  its  tol^  n^es^ 
and  regulations  are  subject  to  the  control  of  the  Commission. 

[2]  A  further  and  liiore  potent  reason,  however,  for  uphold' 
ing  the  action  of  the  Bailroad  Commission  is  found  in  the  fact 

P.r.R.1918B.  :  J     ,,. 

Digitized  by 


Google 


624  CALIFORNIA  SUPREME  COURT. 

that  petitioner  availed  itself  of  the  right  of  eminent  domain  in 
condemning  property  for  the  right  of  way  over  which  it  construct- 
ed its  pipe  line.  To  our  minds,  this  must  be  deemed  conclusive 
evidence  of  a  dedication  of  such  property  to  public  use,  since  it 
could  not  have  exercised  such  right  other  than  in  'T^ehalf  of  a 
public  use"  (Code  Civ.  Proc.  §  1238)  as  "an  agent  of  the  state 
or  person  in  charge  of  such  use."  (Civ.  Code,  §  1001).  In 
State,  Trenton  &  N.  B.  Turnp.  Co.  Prosecutors,  v.  American  & 
E.  Commercial  News  Co.  43  K  J.  L.  381,  it  is  said:  "The  fact 
that  the  legislature  has  granted  the  right  to  take  private  property 
clearly  evinces  a  legislative  intent  to  lay  such  companies  under 
an  obligation  to  the  public  to  permit  the  use  of  their  lines  by  all 
persons,  under  reasonable  regulations ;  and,  in  accepting  the  bene- 
fits of  this  law,  the  recipient  of  them  assumes  the  performance  of 
this  duty  to  the  public." 

As  appears  from  the  record,  petitioner  asserted  and  proved 
that  it  was  a  common  carrier  in  the  transportation  of  oil,  thereby 
bringing  itself  directly  within  the  provisions  of  the  Constitu- 
tion (§  23,  art.  12),  hereinbefore  referred  to.  Having  thus  ac- 
quired such  right  of  way  by  holding  itself  out  as  a  conmion  car- 
rier aAd  as  agent  of  the  state  in  charge  of  a  public  use,  without 
which  it  could  not  have  seized  property  vested  in  private  owner- 
ship, it  should  not  now  be  heard  in  disclaimer  of  the  profession 
so  made,  and  upon  the  faith  of  which  judgment  in  its  favor  con- 
demning the  property  to  the  public  use  of  which  it  was  in  charge 
was  rendered. 

[8]  The  contention  that  the  Commission  had  no  power  to  de- 
termine the  character  of  the  business  conducted  by  petitioner  is 
without  merit.  While,  as  said  in  Holabird  v.  Railroad  Commis- 
sion, 171  Cal.  691,  P.U.R.1916C,  458,  154  Pac.  831,  "no  pro- 
ceeding is  authorized  for  the  mere  purpose  of  determining  this 
question  with  respect  to  any  person  or  corporation,"  nevertheless, 
under  §  60  of  the  Public  Utilities  Act,  the  Commission  is  au- 
thorized, "of  its  own  motion,  or  upon  the  complaint  of  any  per- 
son, to  inquire  into  any  act  or  thing  done  by  any  public  utility, 
and  to  make  such  order  therein  as  may  be  necessary  to  compel 
such  public  utility  to  comply  with  the  law  or  with  the  orders  or 
rules  of  the  Commission,"  but  it  does  not  authorize  a  proceeding 
for  the  sole  putpose  of  inquiring  and  determining  whether  a  par- 
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ticular  person  or  corporation  is  carrying  on  at  pnbfio  utility  or  is 
engaged  in  a  private  enterprise.  The  juvisdiction  of  tilie  Com- 
mission  to  make  the  order  depended  upon  the  existence  of  cer- 
tain facts,  namely,  whether  petitioner  was  engaged  in  the  busi- 
ness of  a  common  carrier  in  the  transportation  of  oil;  and  for 
the  purpose  of  determining  its  jurisdiction  it  was  vested  with 
power  to  determine  the  facts  npoa  the  existence  of  which  it  was 
authorized  to  make  the  order. 

''Where  the  jurisdiction  of  a  board  depends  on  the  existence 
of  certain  facts,  the  board  has  jurisdiction  to  determine  whether 
or  not  those  facts  exist."  Great  Western  Power  Co.  v.  Pillsbury, 
170  Cal.  180,  149  Pac  35,  9  N,  C.  C.  A.  466. 

In  this  proceeding  we  are  not  conoemed  with,  the  contracts 
made  between  petitioner  and  the  producers'  agency,  upon  the 
faith  of  which  it  is  claimed  the  pipe  line  was  constructed.  They 
ore  not  affected  by  the  order  made.  If  such  contracts  are  valid, 
no  legal  action  had  by  the  Commission  could  impair  the  obliga- 
tion thereof;  if  invalid,  the  argument  based  thereon  is  without 
force. 

[4]  Since  the  question  presented  is  (me  as  to  the  power  of  the 
Commission,  not  as  to  its  policy,  as  to  which  it  may  be  said  to 
have  plenary  power,  the  numerous  objections  based  upon  appre- 
hension of  results  which  may  follow  future  action  taken  by  the 
Commission  become  immaterial,  and  hence  need  not.  be  con- 
sidered. 

The  order,  in  so  far  as  it  affects  petitioner,  is  ai&rmed. 

We  concur:  Angellotti,  Ch.  J.;  Sloss,  J.;  Melvin,  J.;  Hen- 
shaw,  J. ;  Shaw,  J. 

Note. — ^Public  utilities;  what  are. 

The  possession  of  the  mere  corporate  franchise,  i.  e,,  the  right  to 
be  a  corporation,  an^,  in  a  corporate  capaeiij,  to  conduct  a  business 
which  requires  no  franchise,  but  is  free  to  all^  does  not  constitute  the 
possessor  a  public  ittility  or  a  quasi  public  corporation.  State  ex 
rel.  Coco  v.  Riverside  Irrig.  Co.  (1917  --La.  — ,  76  So.  216. 

Land  leased  to  a  private  corporation  for  its  exclusive  use  in  the 
storage  of  ties  by  a  railroad  company  is  not  devoted  to  puUic  service, 
and  the  railroad  company  does  not  thereby  become  a  pvblio  ware- 
houseman or  utility  in  respect  thereto.  Bartee  Tie  Co.  v.  Jadkson 
(1917)  281  111.  452,  117  N.  B.  1007. 
P.U.R.1918B. 
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I&  Be  Five  Mile  Creek  Teleph.  Co.  Oct.  3,  1S17,  ttie  Wisconsin 
OoniihisaDii  held  that  a  farmer  telephone  line  occupying  the  public 
highway  and  connecting  with  the  exchange  of  a  telephone  company 
is  a  public  telephone  utility,  and  should  not  arbitrarily  discontinue 
service  on  account  of  a  dispute  between  the  owners  of  the  line.  The 
Commission  said :  **It  may  well  be  that  the  occupancy  of  the  high- 
ways alone  makes  the  use  a  public  one,  since  our  statutes  nowhere 
permit  the  public  highways  to  be  occupied  for  any  but  public  uses. 
Being  engaged  in  furnishing  local  service  in  that  territory^  the  com- 
pany would  doubtless  be  entitled  to  notice  under  chap.  610  of  the 
Laws  of  1913  before  a  paralleling  line  oould  be  constructed  there. 
To  the  extent  indicated,  then,  the  respondent  is  a  public  telephone 
utility  and  so  bound  to  furnish  service  to  all  who  apply,  within  rea- 
sonable territorial  limits  and  in  accordance  with  approved  rules. 

^^Since  the  company  is,  in  contemplation  of  law,  a  partnership,  it 
may  he  doubtful  if  this  Commission  can  dictate  who  tiie  members  of 
the  firm  shall  be.  But  as  a  utility  the  copartnership  can  be  required 
to  render  service  on  a  conmxercial  basis  to  any  person  who  desires  it, 
withii^  its. territorial  limits.^^ 

In  Lawrence  v.  Hellman,  Decision  No.  4687,  Case  No.  1106,  Sept. 
29,  1917,  the  California  Commission  held  tl^t  an  automobile  opiat- 
ed for  hire,  not  between  fixed  termini  or  over  a  regular  route,  is  not 
a  transportation  company  as  defined  by  the  California  statute,  and  is 
i:i,ot  required  to  file  schedules  and  rafes  of  fares  by  the  statute. 

In  Bassford  v.  Madison  (N.  J.)  Oct.  29,  1917,  it  was  held  that  a 
borough  or  municipality  which  supplies  electric  current  outside  of 
its  own  limits  was  a  public  utility. 


CALIFORNIA  RAIIiROAD  COMMISSION. 

BE  DELTA  TELEPHONE  &  TELEGRAPH  COMPANY. 

[Decision  No.  4962;  Application  No.  3078.] 

Taluati&n  —  Sal^  —  Necessity  for  distinguishing  between  afruofural 
'  dkd  intangible  value. 

1.  It  lis  not  necessary  to  digtisguish  between  structural  and  intaii* 
gible  values,  in  ascertaining  the  value  of  a  utility's  plant  for  the  pur« 
pose  Of  a  sale  to  another  utility,  where  the  stodc  of  the  latter  in  pay- 
ment for  the  property  will  be  distributed  to  the  stockholders  of  the 
former  company,  so  that  they  will  own  the  same  proportionate  interest 
/  in.  tSie.  properties  as  prior  to  the  transfer  ^  though  such  interest  may  bo 
represented  by  a  different  nm^ber  of  shares  ol  stock  owned. 
F.UJL1918B. 
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OonsoUdaUonf  mei^fer,  mnd  mUe  ^  Ismte  of  preferred  a€ock  to  fuU 
value  of  property  in  payment  therefor, 

2.  The  California  Commission  refused  to  permit  a  company  pur- 
chasing the  plant  of  another  utility  to  issue  its  preferred  stock  equal 
in  par  Talue  to  the  reproduction  cost  new  less  depreciation  of  the  prop- 
erty, in  payment  therefor,  where  it  appeared  that  the  principal  reason 
for  the  transfer  is  the  need  of  financing  additions  to  such  plant  through 
the  issue  of  securities,  which,  to  a  large  extent,  will  have  to  be  done* 
through  the  issue  of  preferred  rather  than  oonunon  stock. 

Security  issues  —  Commissions  —  Advance  exp/ression  as  to  approval 
of  subsequent  issues, 

3.  The  California  Commission,  in  granting  authority  to  a  com- 
pany to  issue  stock  to  purchase  the  plant  of  another  utility,  will  not 
pass  upon  the  question  of  whether  the  company  will,  upon  supplemental 
petition,  be  allowed  to  issue  additional  stock  for  reconstruction  pur- 
poses, even  though  it  states  that  its  request  in  the  first  instance  is  con- 
tingent upon  its  being  allowed  to  make  the  subsequent  issue;  and  the 
authorization  of  the  first  issue  should  not  be  construed  in  any  way  as 
an  approval  of  the  intention  of  the  company  to  make  the  additional 
issoei 

[December  13,  1917.] 

Application  by  New  Freeport  Telephone  &  Telegraph  Com- 
pany for  authority  to.  sell  its  properties  to  Delta  Telephone  & 
Telegraph  Company,  the  latter  joining  in  the  application  and 
asking  authority  to  issue  certain  of  its  stock  in  payment  for  the 
properties;  the  transfer  of  the  properties  to  Delta  Telephone  & 
Telegraph  Company  approved,  and  it  was  authorized  to  issue 
$40,950  par  value  of  its  common  and  $40,000  par  value  of  its 
preferred  stock  in  exchange  therefor,  also  $700  par  value  of  stock 
to  qualify  directors. 

Appearances:  Albert  A.  Eosenshine  for  applicants. 

OPINION, 

Gordon,  Commissioner:  In  this  application  New  Freeport 
Telephone  &  Telegraph  Company  asks  authority  to  sell  its  prop- 
erties described  in  exhibit  '^A,^*  attached  hereto,  to  Delta  Tele- 
phone &  Telegraph  Company.  The  purchasing  company  joins 
in  the  application  and  asks  authority  to  issue  $27,300  par  value 
of  its  common  stock  and  $68,000  par  value  of  its  preferred  stock 
in  payment  for  the  properties. 

New  Freeport  Telephone  &  Telegraph  Company  was  incor- 
porated under  the  laws  of  the  state  of  California  on  September 
17,  1901.  In  1902,  it  acquired  the  properties  of  Freeport  Tele* 
P.U.R.1918B.  
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phone  ft  Telejgraph  Company,  tlte  latter  eompanj  being^  &e  suc- 
cessor in  interest  of  a  corporation  known  as  the  Freeport  Com- 
pany, organized  about  the  year  1884.  The  property  of  New 
Freeport  Telephone  &  Tel^raph  Company  at  the  present  time 
consists  of  a  main  pole  line  along  the  general  course  of  the  Sacra- 
mento river  from  Sacramento  to  Rio  Vista,  together  with  branch 
lines  necessary  to  serve  approximately  400  subscribers  in  and 
about  the  towns  of  Courtland,  Clarksbusg,  Freeport,  Franklin, 
Vorden,  Ryde,  Isleton,  Eio  Vista,  and  Walnut  Grove.  The  com- 
pany owns  a  two-story  frame  office  building,  stable  buildings,  well 
and  pTuninng  plant  at  Courtland,  and  central  office  equipment  at 
Isleton,  Ryde,  and  Walnut  Grove. 

New  Freeport  Telephone  &  Telegraph  Company,  as  now  or- 
ganized, has  an  authorized  capital  stock  iasue  of  $50,000,  divided 
into  500  shares  of  the  par  value  of  $100  pw  share.  Two  hun- 
dred and  seventy-three  shares  of  said  stock  are  now  outstanding, 
having  been  issued  as  follows : 

lisued  for  property  of  Freeport  Telephone  Company  (1902)   413v600 

Sold  for  50  per  cent  of  par  (June  1,  1&03)    13,600 

Sold  at  par  (April  6,  1905)    100 

Total   $27,300 

Practically  all  of  the  stock  is  owned  by  subscribers  to  the  tele- 
phone system. 

The  company  has  collected  one  stock  assessment  of  $1,360,  and 
has  declared  dividends  as  follows: 


Date. 

Amount 
Per    Shaxe. 

Number 
of  Shares. 

Total. 

June  6,  1907   

^JOO 

10.00 

5.00 

273 
273 
273 

$1,365 

December  1,  1910  

2,730 

April  6   1016 

1,366 

The  company  has  issued  no  bonds  and  has  no  note  indebted- 
ness. Its  balance  sheet,  as  reported  to  the  Commission  on  August 
31,  1917,  shows  the  following: 

A$aeU, 

Fixed  capital   $85,540.74 

Cash  and  deposit 4,411.48 

Employer's  working  funds 200.00 

pue  from  subscribers  and  agents 2,537.26 

Miscellaneous  accounts  receivable •  97.06 

MateHals  and  snpf Uea  •. 718.17 

Total    $08,504.70 

P.U.R.1918B. 
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Capital  stock   $27,800.60 

Reserve  for  accrued  depreoiaAioii *  • . .  ^ » 9,jOQ6,20 

Taxes  accrued  and  not  due , 169.74 

Appreciated  fixed  capital 16,16)2.76 

Subscriber's  deposits    < 245.50 

Subscriber's  advance  payments 180.22 

Other  current  liabilities   77.97 

Corporate  surplus  41,362^ 

Total $93,604.70 

The  following  is  a  consolidated  income  account  aa  reported  to 
'  the  Comniiaaion  for  the  years  ending  Dejcember  31,  1914-16,  in- 
clusive: 


1914. 

1916. 

1916. 

Operating  revenue   

$]  9)168.22 

aa977fijtt 

$26,200.39 
16,575.83 

OneratinflT  exnenses 

12,871.49J        15,970.24 

Net  operating  revenue 

Uncollectable  revenues 

$6,296.73 

39.18 

903.83 

$6,808.08 

118.60 

913.68 

$8,624.56 
82  51 

Taxes  

1,064.16 

Operating  income  

$5,353.77 
86.31 

$5,775.80 
1^.09 

$7,477.89 

Nonoperating  revenue  

136.29 

Gross  income 

$5,384.08 

$110.00 

161.34 

4.00 

$6,787.89 
$120.00 

$7,614.18 
$120.00 

Deductions— 
Rent 

Interest 

MiscellaneouA  «.«..«i«tt.T..Trt..t 

Totals    ., 

$275.34 

$120.00 

$120.00 

Net  ineome   

$5,108.74 

$5,667.89 

$7,404.18 

From  its  inception  this  company  has  been  operated  as  a  com- 
munity enterprise,  and  many  of  its  oflScers  have  served  without 
pay.  It  is  alleged  that,  except  for  the  payment  of  three  divi- 
dends, aggregating  $5,460,  all  of  the  surplus  earnings  have  been 
invested  in  extensions  and  used  for  improvements.  In  1916  the 
company  began  paying  its  president  a  salary  of  $20  per  month 
and  its  secretary  and  general  manager  $30  per  month.  The  only 
other  salaried  officer  is  the  auditor,  who  is  paid  $100  a  month 
and  who  furnishes  his  own  office  and  clerical  force. 

New  Freeport  Telephone  &  Telegraph  Company  states  that  it . 
is  mmble  to  fumidi  data  as  to  the  original  cost  of  its  properties, ' 
it8  books  having  been  4^troyed  by  fire  in  1911,     It  has  sub- 
mitted, however,  a  v|ihiation  made  by  Mr.  A.  R.  Kelley.    His 
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valuation  as  of  August  1,  1914,  shows  a  reproduction  cost  new 
amounting  to  $69,170.  The  appraisal  has  been  checked  by  Mr. 
T.  B.  Gray,  assistant  telephone  engineer  of  the  Commission,  who 
reports  that  the  $69,170  should  be  increased  by  the  sum  of  $5,- 
682  because  of  an  error  in  computing  the  cost  of  exchange  pole 
lines. 

New  Freeport  Telephone  &  Telegraph  Company,  reports  that 
since  the  date  of  the  appraisal  of  its  properties  and  up  to  August 
31,  1917,  it  has  expended  for  additions  and  betterments  the  sum 
of  $16,370.74,  making  a  total  reproduction  cost  new  as  of  Au- 
gust 31, 1917,  according  to  the  above  figures,  of  $85,540.74.  Mr. 
Eelley's  appraisal  does  not  show  the  reproduction  cost  new  less 
the  depreciation.  Part  of  the  plant  he  estimates  to  be  in  a  75 
per  cent  and  part  in  a  100  per  cent  condition. 

Mr.  T.  E.  Gray  finds  the  reproduction  cost  new  of  the  proper- 
ties, as  of  August  1, 1914,  to  be  $70,010.46,  and  the  reproduction 
cost  new  less  depreciation  $60,958.09. 

At  the  hearing  it  developed  that  the  pole  lines  of  New  Free- 
port  Telephone  &  Telegraph  Companyj  with  the  exception  of  ap- 
proximately 12  miles,  are  located  upon  private  property.*  In 
many  cases  the  company  has  no  written  easements,  the  right  to 
pass  over  the  property  being  subject  to  verbal  understanding 
with  the  property  owners.  The  officials  of  the  company  state 
that  no  trouble  has  been  experienced  or  is  anticipated  in  the  con- 
struction and  operation  of  its  telephone  lines  in  this  manner, 
and  in  fact  claim  a  value  of  approximately  $20,000  for  these 
easements ;  stating,  however,  that  they  are  unable  to  substantiate 
this  claim  because  of  the  destruction  of  the  company's  records  by 
fire.  It  appears  from  the  evidence  that  the  cost  of  easements 
recently  acquired  has  been  included  in  the  company's  statement 
of  capital  expenditures  to  August  31,  1917.  I  am  of  the  opinion 
that  the  New  Freeport  company  or  its  successor  should  under- 
take at  once  to  enter  into  written  agreements  covering  all  of  its 
rights  of  way  over  private  property. 

Delta  Telephone  &  Telegraph  Company  was  incorporated  un- 
der the  laws  of  the  state  of  California  on  April  30,  1917,  with  an 
authorized  capital  stock  issue  of  $350,000,  divided  into  1,500 
1  shares  of  6  per  cent  cumulative  preferred  stock  and  2,000  shares 
of  common  Stock,  each  of  the  par  value  of  $100.    The  preferred 
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stock  is  convertible  into  common  stock  at  par  by  mntnal  consent 
of  the  holders  thereof  and  the  board  of  directors.  Tbe  board  of 
directors  may  also  call  the  preferred  stock  at  102  and  accrued 
dividaids.  That  porticm  of  the  articles  of  incorporation  relative 
to  dividends  on  common  and  preferred  stock  reads  in  part  as  fol- 
lows: 

"At  any  time  whenever  all  the  accrued  instalments  of  divi- 
dends upon  the  preferred  stock  shall  have  been  declared,  and  the 
corporation  shall  have  paid  the  same,  or  set  aside  from  its  sur- 
plus or  net  profits  a  sum  sufficient  for  tbe  payment  thereof,  the 
board  of  directors  may  declare  dividends  on  the  common  stock 
payable  then  or  thereafter  out  of  any  remaining  surplus  profits 
to  the  amount  of  seven  (7)  per  cent  for  the  years  in  which  said 
dividends  are  declared. 

^^henever  all  of  said  dividends  on  the  preferred  stock  and 
said  seven  (7)  per  cent  dividend  on  the  common  stock  ^ali  have 
been  declared  and  paid,  the  board  of  directors  may  likewise,  out 
of  any  remaining  surplus  profits,  declare  an  additional  dividend 
or  dividends  upon  the  preferred  and/or  common  stock  in  such 
amount  of  any  remaining  surplus  or  net  profits  of  the  corpora- 
tion as  said  directors  shall  deem  advisable  and  expedient.'' 

[1]  As  said  Delta  Telephone  &  Tel^raph  Company  asks  au- 
thority to  issue  in  exchange  for  the  properties  of  New  Freeport 
Telephone  &  Telegraph  Company  $95,300  of  its  capital  stock, 
divided  into  $68,000  of  6  per  cent  preferred  and  $27,300  of  I 
common.  The  preferred  stock  is  to  be  issued  against  what  is 
termed  the  "structural  value"  of  the  properties,  the  common 
against  what  is  termed  the  "intangible  values."  Neither  the 
petition  nor  the  testimony  clearly  diows  what  is  included  imder 
the  term  "structural  value."  The  $68,000  is  arrived  at  by  de- 
preciating A.  R.  Kelley's  reproduction  cost  new,  as  of  August  1, 
1914,  by  about  25  per  cent,  and  adding  thereto  the  net  cost  of 
additions  and  betterments  to  August  31,  1917,  allowance  having 
been  made  for  depreciation  to  the  latter  date.  The  $27,300, 
the  testimony  shows,  is  more  or  less  an  arbitrary  figure.  It  is 
said  to  cover  intangible  assets  of  the  company,  for  which  there 
is  no  record  as  to  a  large  part  of  them ;  and,  in  addition,  working 
capital  such  as  cash  on  hand,  accounts  receivable,  and  other  mis- 
cellaneous assets.    I  do  not  believe  it  is  necessary  for  the  Com- 
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mifliion  in  tkia  proeeeding  to  distinguish  between  the  soHsalled 
struetiural  and  intangible  vahies  of  this  pr<^rty. 

The  testimony  shows  that  the  stock  issued  by  Delta  Tdephone 
&  Telegraph  Company  in  payment  for  the  pix^erty  will  be  dis- 
tributed by  the  New  Freeport  Telephme  &  Telegraph  Company 
to  its  stockholders,  and  that  corporation  dissolved.  This  being 
the  case,  the  stockholders,  after  the  transfer  of  the  properties, 
will  own  the  same  proportionate  interest  in  the  properties  as 
prior  to  their  transfer,  though  such  interest  may  be  refH'esented 
by  an  increase  in  the  number  of  shares  of  i^oek  owned 

[2]  This  brings  me  to  the  consideration  of  another  question. 
The  testimony  shows  that  one  of  the  principal  reasons  for  trans- 
ferring the  properties  to  a  new  corporation  is  the  need  of  finan- 
cing additions  and  betterments  through  the  issue  of  stock  rather 
than  throu^  eamii^s.  It  appears  to  me  that  this  financing  will 
have  to  be  done  to  a  large  extent  through  the  issue  of  preferred 
rather  than  commcm  stock,  and  tbeifefore,  I  do  not  believe  that 
the  new  c(Hnpany  should  begin  operation  by  having  outstanding 
an  issue  of  preferred  stock  equal  in  par  value  to  the  reproduoticHi 
coe^  new  less  depreciation.  I  am  of  the  opinion  that  the  D^ta 
Telephone  &  Tel^raph  Company  should  be  permitted  to  issue,  in 
exchange  for  all  the  properties  of  the  New  Freeport  Telephone 
&  Tel^itaph  Company,  $40,950  of  common  and  $40,000  of  its 
preferred  stoek. 

In  addition,  I  believe  that  the  company  should  be  permitted  to 
issue  $700  par  value  of  common  stodc  in  lieu  of  a  like  amoimt 
of  stock  heretofore  issued  to  qualify  directors. 

[3]  The  Delta  Telephone  &  Telegraph  C<Hnpajiy  states  that 
its  request  to  issue  stock  is  made  contingent  upon  its  being  al- 
lowed to  issue  and  sell  at  a  lateif  date,  upon  supplemental  appli- 
caticHi,  such  an  amount  of  preferred  stock  as  will  at  par  represent 
the  difference  between  the  structural  value  of  its  properties  and 
the  reproduction  cost  new,  the  proceeds  to  be  used  for  reconstrue- 
tion  purposes.  I  do  not  believe  that  the  Commission,  in  tJbis  pro- 
ceeding should  pass  upon  this  contingent  request,  nor  should  the 
authority  herein  granted  to  issue  stodc  be  interpreted  in  any  way 
as  approving  the  intention  of  the  company  to  hereafter  issue 
stock  for  reconstruction  purposes. 

The  New  Freeport  Telephone  &  Telegraph  Company  reports 
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that  it  desireft  to  Bell  ift8  properties  to  the  Delta  Telephone  & 
Tel^raph  Company  for  the  reason  that  the  value  of  its  properties 
is  largely  in  excess  of  its  a\ithorized  capital  stock,  that  its  articles 
of  incorporation  have  been  outgrown  and  are  no  longer  suited  for 
its  needs,  that  the  name,  "New  Freeport  Telephone  &  Telegraph 
Company/^  is  objectionable  and  confusing,  that  the  par  value  of 
stock  outstanding  is  greatly  disproportionaite  to  the  investment 
of  the  stockholders,  and  that  additions  and  betterm^its  to  the 
properties  should  be  financed  through  the  ieetie  of  stock  rather 
than  by  the  investment  of  earnings. 

I  herewith  submit  the  following  form  of  order: 

ORDER. 

New  Freeport  Telephone  &  Telegraph  Company  having  ap- 
plied to  the  Railroad  Conunission  for  authority  to  sell,  and  Delta 
Telephone  &  Telegraph  Company  for  authority  to  purchase,  the 
properties  described  in  exhibit  "A,"  attached  hereto,  and  Delta 
Telephone  &  Telegraph  Company  having  applied  to  the  Kailroad 
Oommission  for  authority  to  issue  capital  stock  in  amounts  as 
indicated  in  the  foregoilig  opinion,  and  a  public  hearii^  having 
been  held,  and  it  appearing  to  the  Railroad  Commission  that  the 
money,  property,  or  labor  to  be  procured  or  paid  for  by  the  issue 
herein  authorized  is  reasonably  required  for  the  purposes  spec- 
ified in  the  order,  which  purposes  are  not  reasonably  chargeable 
in  whole  or  in  part  to  operating  expenses  or  to  income. 

It  is  hereby  ordered  that  New  Freeport  Telephone  &  Telegraph 
Company  be  and  it  is  hereby  authorized  to  sell,  and  Delta  Tele- 
phone &  Telegraph  Company  be  and  it  is  hereby  authorized  to 
purchase,  the  properties  of  New  Freeport  Telephone  &  Tele- 
graph Company  as  the  same  existed  on  August  31,  1917,  said 
properties  being  more  fully  described  in  exhibit  "A,"  attached  to 
this  decision. 

It  is  hereby  further  ordered  that  Delta  Telephone  &  Telegraph 
Company  be  and  it  is  hereby  authorized  to  issue  $40,950  par 
value  of  its  common  stock,  and  $40,000  par  value  of  its  preferred 
stock,  to  New  Freeport  Telephone  &  Telegraph  Company  in  pay- 
ment for  the  properties  herein  authorized  to  be  transferred,  and 
New  Freeport  Telephone  &  Telegraph  Company  is  hereby  au- 
thorised to  acquire  and  hold  said  stock* 
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It  is  hereby  f  urtier  ordered  that  Delta  Telephone  &  Telegraph 
Company  he  and  it  is  hereby  authorized  to  ieaiie  seven  shares  of 
its  c(munon  stock  of  the  par  value  of  $100  per  share  to  the  follow- 
ing directors :  One  share  to  each  director  in  lieu  of  a  like  amount 
of  stock  heretofore  issued  without  authority  irom  this  C<Hnmis- 
sion: 

H.  W.  Glensor,  H.  J.  Edwards, 

A.  J.  Miller,  Seott  Hendricks^ 

E.  V.  Kenney,  W.  E.  Hills, 

A.  D.  Downing. 

This  authority  is  granted  upon  the  following  conditions,  and' 
not  otherwise : 

1.  The  properties  of  New  Freeport  Telephone  &  Telegraph 
Company  shall  be  transferred  to  Delta  Telephone  &  Telegraph 
Company  free  from  encumbrance,  except  current  indebtedness^ 
as  of  August  31,  1917. 

2.  Before  transferring  any  of  its  properties,  New  Freeport 
Telephone  &  Telegraph  Company  shall  secure  the  consent  of  it» 
stockholders  in  the  manner  prescribed  by  law. 

3.  Within  thirty  days  after  the  transfer  of  the  properties- 
herein  authorized,  New  Freeport  Telephone  &  Telegraph  Com- 
pany shall  report  the  fact  of  such  transfer  to  this  Commission,, 
and  shall  file  a  certified  copy  of  the  deed  of  conveyance. 

4.  Delta  Telephone  &  Telegraph  Company  shall  keep  separate,, 
true,  and  accurate  accounts  showing  the  receipt  and  application 
in  detail  of  the  proceeds  of  the  sale  of  the  stock  herein  authorized 
to  be  issued ;  and  on  or  before  the  25th  day  of  each  month  the  com- 
pany shall  make  verified  reports  to  the  Railroad  Commission 
stating  the  sale  or  sales  of  said  stock  during  the  preceding  month,. 
the  terms  and  conditions  of  the  sale,  the  moneys  realized  there- 
from, and  the  use  and  application  of  such  moneys,  all  in  accord- 
ance with  this  Commission's  general  order  No.  24,  which  order, 
in  so  far  as  applicable,  is  made  a  part  of  this  order. 

5.  The  authority  herein  given  Delta  Telephone  &  Telegraph 
Company  to  purchase  properties  and  to  issue  stock  shall  apply 
only  to  such  properties  as  shall  have  been  purchased  and  such 
stock  as  shall  have  been  issued  on  or  before  April  30,  1&18. 

<5.  The  price  at  which  Delta  Telephone  &  Telegraph  Company 
is  herein  authorized  to  purchase  the  properties  described  in  ex- 
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hibit  **A"  attached  hereto  shall  not  be  urged  before  this  Commis- 
sion, or  any  other  public  body,  as  a  measure  of  value  of  said  prop- 
erties for  rate  fixing  or  any  other  purpose. 

The  foregoing  opinion  and  qrder  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailrood  Commis- 
sion of  the  state  of  California. 


n>AHO  PtTBIilO  UTH/ITIBS  OOMMISSIOir. 

SANDPOINT  WATER  &  LIGHT  COMPANY 

V. 

HUMBIRD  LTTMBER  COMPANY. 

[CaBC  F-163;  Order  No.  476.] 

Public   utUUies  ^  Public   aervice '^  Fumishit^   water   to    boarding 
'ho%Me  for  conipany*8  en^ployees, 

1.  The  furnishing  of  water  by  a  lumber  company  to  a  boarding 
house  owned  by  it,  and  operated  by  a  lessee  principally  in  the  interest 
of  the  lumber  company,  and  for  the  accommodation  of  its  employees, 
does  not  constitute  a  public  service  subject  to  the  jurisdiction  of  the 
Commission,  since  such  service  Is  only  incidental  to  the  lumber  com- 
pany's operations 

Public  utUitiea  —  Public  service  —  Furnishing  usiter  to  railroad  com' 
pany, 

2.  Furnishing  water  to  a  railroad  company  for  compensation  to 
supply  its  locomotives,  stockyards,  roundhmise,  thepv,  and  seeiion  houBO 
for  drinking  and  domestic  purposes,  oonstitutes  performing  service  for 
and  delivering  a  commodity  to  a  portion  of  the  publie  withia  the  mean- 
ing of  the  Idaho  Public  Utilities  Act  requiring  the  securing  of  a  cer- 
tificate of  public  convenience  and  neoessl^  from  the  Commission  as  a 
condition  precedent  to  furnishing  such  service. 

Public  utilities '^  Public   service  ^  Disposition   of  surplus   water  ^ 
Operation  of  sttrplus  equipment. 

3.  The  furnishing  of  water  by  a  lumber  company  through  the  op- 
eration of  stand-by  pumping  equipment  installed  to  provide  adequate 
fire  protection  for  its  own  property  does  not  constitute  a  disposition 
of  surplus  water  so  as  to  relieve  the  company  from  procuring  a  cer- 
tificate of  convenience,  on  the  theory  that  a  utility  may  dispose  of  its 
surplus  water  without  subjecting  itself  to  the  jurisdiction  of  the  Com^^ 
mission  or  without  unlawfully  invading  occupied  territory. 

Monopoly  and  competition  ^  Invasion  of  occupied  territory -^  DiS' 
position  of  surplus  commodity. 

4.  Furnishing  service  in  territory  served  by  an  existing  utility,  by 
disposing  off  a  surplus  ccnnmodity  or  by  the  operation  of  surplus  ma- 

P.U.R.1918B. 


Digitized  by 


Google 


536  IDAHO  PUBLIC  UTIUTnCS  COMMISSION. 

chlnorj,  conatitutes  an  unUwIul  Uvaifioft  of  oectqaitd  ierrHorj  under 
the  Idaho  statute. 
Certificate  of  convenience  ^  Jurisdiction  of  Conmiiseion -^  Company 
attempting  to  resume  furnishing  public  service  after  expiration 
of  eentrad  executed  prior  to  l^i&llo  VUlUies  A6t« 

5.  A  company  that  discontinued  fumiahing  puUie  senrice  a  number 
of  years  before  the  enactment  of  the  Public  Utilities  Act,  by  reason  of 
a  contract  with  a  public  service  company,  cannot  resume  such  service 
upon  the  expiration  of  the  contract  more  than  three  years  after  the 
enactment  of  the  Public  Utilitiea  Act,  without  applying  to  the  Com- 
mission for  a  certificate  of  convenience,  especially  where  it  has  extended 
its  system  so  aa  to  interfere  with  i^  operation  of  a  public  utility  in 
lawful  possession  of  the  territory;  since  it  cannot  justify  a  claim  that 
it  was  A  public  utility  which  hsd  owmeneed  operation  beloro  the  crea- 
tion of  the  Commission. 

Motiopoly  and  competition  —  Dutji  of  Commission  —  Invasion  of  oo* 
oupied  territ&ry  ^  Public  interests, 

6.  The  primary  duty  of  a  Publio  Utility  Commission  is  to  protect 
the  interests  of  the  public  when  passing  upon  a  dispute  between  rival 
companies  relative  to  the  admission  of  eompethion  in  territory  served 
by  one  of  the  companies. 

Interstate  commerce  ^  Furnishing  water  for  locomotives  used  in  in^- 
ter state  commerce '^  Protecting  utility  from  competition  ^^  Ped^ 
eral  Anti'trust  Laws, 

7*  Furnishing  water  for  locomotives  used  in  interstate  commerce 
is  not  a  transaction  in  interstate  commerce  so  as  to  make  an  order  of  a 
state  Commission  protecting  a  water  utility  from  competition  a  viola- 
tion of  the  Federal  Anti-Trust  Laws  or  an  interference  with  interstate 
commerce. 

Commissions  #-  JurMUoHom  •»  Oontnkeis  *  Rates. 

8.  The  Idaho  OnaimiMtion  haa  no  jurisdiction  to  cancel  a  contract 
between  a  consumer  aad  a  water  company  executed  prior  to  the  crea^ 
tlon  of  the  Commission,  except  as  to  the  establishment  of  <tiffereni  rates 
than  those  provided  in  such  contract. 

[January  31,  1918.] 

Complaint  by  the  Sandpoint  Water  &  Light  Company  ally- 
ing that  the  HumlMrd  Lumber  CompaBj  is  unlawfully  furnish- 
ing public  service  without  a  certificate  of  convenience  and  neces- 
sity; order  requiring  the  Humbird  Lumber  Company  to  cease 
furnishing  water  to  the  Northern  Pacific  Railway  Company  at 
Sandpoint  and  Kootenai  or  in  any  way  operating  as  a  public 
utility  until  it  shall  have  secured  a  certificate  of  public  conven- 
ience and  necessity. 

Appearances:    A.  H,  Connor  and  Herman  H.  Taylor,  Sand- 
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point,  Idaho,  for  eomi^ainaikt;  E.  W.  Wheelaa,  S^dpoint,  Idaho^ 
and  James  £•  Babb,  Lewiston,  Idaho,  for  defendant. 

By  the  Commission :  This  is  a  complaint  by  Sandpoint  Water 
&  Light  Company,  a  corporation,  hereinafter  called  the  water 
company,  owning  and  operating  a  water  system  for  compensation 
at  and  in  the  vicinity  of  the  city  of  Sandpoint  and  the  village  of 
Kootenai,  Idaho,  against  Hiunbird  Lumber  Company,  a  corpora- 
tion, hereinafter  referred  to  as  the  himber  company,  alleging  that 
said  lumber  company  is  operating  a  water  system  for  compensa- 
tion at  and  in  the  vicinity  of  the  city  of  Sandpoint  and  the  village 
of  Kootenai,  Idaho,  and  exercising  all  the  rights  and  privileges 
of  a  public  utility  in  violation  of  the  Public  Utilities  Act  of 
Idaho,  and  to  the  irreparable  damage  and  injury  of  said  com- 
plainant water  company  and  all  of  its  patrons,  and  praying  that 
said  defendant  lumber  company  be  ordered  to  refrain  from  fur- 
ther exercising  the  rights  or  privileges  of  a  public  utility  within 
the  territory  occupied  and  served  by  said  complainant  water  com- 
pany. 

The  lumber  company,  in  its  answer,  denies  that  it  is  a  water 
corporation  within  the  meaning  of  the  Public  Utilities  Act*  of 
Idaho,  and  denies  that  it  has  at  any  time  or  now  is  exercising 
the  rights  or  privileges  of  a  public  utility  in  the  territory  occu- 
pied and  served  by  the  water  company, 

A  hearing  on  the  issues  joined  was  had  at  Sandpoint,  Idaho,  on 
July  26,  1917,  before  Commissioner  Preehafer.  A  stipulation 
entered  into  by  the  parties  and  filed  at  the  beginning  of  the  hear- 
ing disposed  of  most  of  the  questions  of  fact  raised  by  the  com- 
plaint and  answer.  This  stipulation  and  the  evidence  adduced 
at  the  hearing  establish  the  facts  and  conditions  relating  to  the 
issues  in  the  case  to  be  as  follows : 

That  the  limiber  company  is  a  corporation  legally  engaged  in 
the  manufacture  and  sale  of  lumber  and  other  timber  products  in 
Bonner  county,  Idaho,  owning  and  operating  mills  and  yards  in 
the  vicinity,  but  outside  the  limits,  of  the  city  of  Sandpoint  and 
the  village  of  Kootenai. 

That  the  water  company  is  a  corporation  having  a  legal  ri^t  to 
do  business  in  the  state  of  Idaho,  and  since  1905  has  bean  and 
now  is  operating  a  system  of  waterworks  at  Sandpoint,  Idaho; 
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that  it  is  a  public  utility  as  defined  by  the  Public  Utilities  Act 
of  Idaho,  and  has  complied  with  the  provisions  of  said  act  relat- 
ing to  water  corporations. 

That  long  prior  to  the  time  the  water  company  commenced 
operating  its  water  system  at  Sandpoint  the  lumber  company  was 
conducting  its  lumber  business  at  its  present  location,  near  the 
city  of  Sandpoint  and  the  village  of  Kootenai,  and  had  installed 
and  was  operating  pumping  plants  and  distribution  systems  by 
which  it  furnished  the  water  supply  required  in  the  operation  of 
its  mills  and  yards. 

That  the  Northern  Pacific  Railway  Company,  hereinafter 
called  the  railway  company,  was  at  that  time  and  now  is  a  com- 
mon carrier  engaged  in  interstate  commerce,  whose  main  line  of 
track  passes  through  said  city  of  Sandpoint  and  said  village  of 
Kootenai,  and  its  right  of  way  is  contiguous  to  the  mill  site  and 
yards  of  the  lumber  company,  and  that  for  several  years  prior  to 
the  time  the  water  company  installed  its  system  of  waterworks 
at  Sandpoint,  the  lumber  company  furnished  the  railway  com- 
pany at  Sandpoint  water  for  its  locomotives  and  trains ;  a  pipe 
line  connecting  the  water  system  of  the  lumber  company  with 
the  tank  of  the  railway  company  at  Sandpoint  having  been  laid 
by  the  lumber  company  for  that  special  service. 

That  soon  after  the  water  company  had  commenced  to  operate 
its  water  system  at  Sandpoint,  it  entered  into  a  contract  with  the 
lumber  company  wherein  it  was  agreed  that  the  water  company 
should  install,  maintain,  and  operate  a  distribution  system  in 
what  was  and  is  known  as  Milltown,  adjacent  to  Sandpoint,  which 
town  was  and  is  owned  by  the  lumber  company  and  occupied  by 
its  employees,  and  furnish  water  to  the  residents  thereof  from  its 
Sandpoint  system  for  domestic  purposes,  at  a  flat  rate  of  $1  per 
month  for  each  house  using  water ;  that  the  water  company  should 
connect  its  Sandpoint  system  with  the  water  system  of  the  lumber 
company  and  furnish  water  thereafter  to  the  lumber  company, 
free  of  charge,  for  all  its  necessary  uses  and  purposes,  with  cer- 
tain limitations  on  the  amount  of  water  to  be  so  furnished ;  that 
the  lumber  company  should  keep  and  maintain  in  good  working 
order  its  pimiping  plant  and  supply  water  to  the  water  com- 
pany for  all  its  necessary  stand-by  service,  free  of  charge;  that 
the  lumber  company  should  cancel  the  contract  under  which  it 
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was  furnishing  water  to  the  railway  company  above  referred  to, 
refrain  from  entering  into  any  contract  to  furnish  water  to  any 
-corporation  or  person,  and  waive  all  right  to  enter  into  a  contract 
to  furnish  water  to  the  railway  company  at  Sandpoint,  in  favor 
of  the  water  company ;  and  that  the  lumber  company  should  grant 
to  the  water  company  right  of  way  over  certain  lands  for  its 
water  main.  Said  service  was  established  and  water  was  fur- 
nished under  the  terms  of  said  contract,  and  the  water  company 
secured  the  railway  company  as  a  patron  of  its  water  system. 

That  thereafter,  in  January,  1909,  a  contract  vras  entered  into 
l)etween  the  water  company  and  the  lumber  company,  wherein  it 
was  agreed  that  the  water  company  should  install,  maintain,  and 
-operate  distribution  systems  to  serve  the  village  of  Kootenai  and 
the  Milltown  houses  of  the  lumber  company  near  said  village, 
<X)nnect  said  systems  with  its  Sandpoint  system,  and  furnish  water 
therefrom  to  the  residents  of  said  village  of  Kootenai  and  said 
Milltown  houses,  the  rates  to  be  charged  at  Kootenai  to  be  the 
same  as  the  rates  then  in  force  at  Sandpoint,  and  a  rate  of  $1  per 
month  to  be  paid  by  the  lumber  company  for  each  dwelling  in 
said  Milltown  when  occupied;  that  the  lumber  company  should 
have  the  right  to  make  connection  with  said  Milltown  system  and 
extend  mains  to  all  parts  of  its  mill  site  and  yards  at  Kootenai 
ior  fire  protection,  and  that  the  water  company  should  furnish 
water  for  fire  protection  and  drinking  purposes  throughout  said 
mill  site  and  yards,  and  also  for  stand-by  service  in  connection 
with  the  milling  operations  of  the  lumber  company  at  Kootenai,* 
free  of  charge ;  that  the  lumber  company  should  furnish  stand-by 
service  to  the  water  company  by  means  of  a  pumping  plant  main- 
tained by  it  for  service  in  its  milling  operations  at  Kootenai, 
without  charge;  that  the  lumber  company  should  not  engage  in 
the  business  of  supplying  water  within  the  territory  supplied  by 
the  systems  so  installed ;  that  the  cost  of  installing  said  distribu- 
tion systems  and  connecting  them  with  the  said  Sandpoint  system 
should  be  advanced  by  the  lumber  company;  and,  in  the  event 
the  gross  receipts  derived  by  the  water  company  during  any  one 
month  from  the  systems  so  installed  should  be  sufficient  to  pay 
interest  at  the  rate  of  20  per  cent  per  annum  on  the  cost  of  such 
installation,  the  cost  so  advanced  by  the  lumber  company  should 
ie  repaid  by  the  water  company.    Said  systems  were  installed  and 
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put  in  operation  under  the  terms  of  said  contract,  and  the  cost 
of  installing  same  has  since  been  repaid  by  the  water  company, 
which  now  owns  and  operates  them. 

That,  in  a  hearing  held  by  the  Conmaisaion  on  complaint  of 
the  city  of  Sandpoint  against  the  water  company,  a  decision  was 
made  and  an  order  was  issued  by  the  Commission,  requiring  the 
water  company  to  put  into  efFect  on  November  1, 1915,  a  schedule 
of  rates  found  by  the  Commission  to  be  just  and  reasonable, 
which  rates  do  not  conform  to  the  rates  theretofore  charged  by 
the  water  company,  to  eliminate  all  discriminations  in  rates  and 
service,  and  to  cancel  all  contracts  providing  for  the  furnishing 
of  service  at  rates  conflicting  with  the  rates  established  by  the 
Commission ;  that  in  conformity  with  said  order  the  water  com- 
pany thereafter  charged  and  collected  for  all  its  services  the  rates 
established  by  the  Conmiission,  and  continued  its  services  in  the 
village  of  Kootenai  and  the  Milltown  houses  of  the  lumber  com- 
pany at  Sandpoint  and  Kootenai,  and  stood  ready  to  serve  tiie 
lumber  company  at  Sandpoint  and  Kootenai  for  milling  pur- 
poses, fire  protection,  or  such  other  uses  as  might  be  desired  by 
the  lumber  company,  at  the  rates  fixed  By  the  Commissicm. 

That,  before  the  effective  date  of  the  said  decision  and  order  ] 

of  the  Commission,  the  lumber  company  erected  a  tank  of  100,000 
gallons  capacity  in  its  yards  at  Sandpoint,  and  installed  an  elec- 
tric pump  having  a  capacity  of  550  gallons  per  minute,  in  addi- 
tion to  the  1,000  gallons  per  minute  steam  pump  already  in- 
stalled, and  also  installed  a  steam  pump  of  1,000  gallons  per 
minute  capacity  and  an  electric  pump  of  550  gallons  per  minute 
capacity  at  its  Kootenai  yards,  and  severed  its  connections  with 
the  water  company's  systems,  and  since  that  time  has  been  serving 
its  own  needs  in  its  mills  and  yards  at  both  Sandpoint  and  Koo- 
tenai, and  also  furnishing  water  to  a  certain  boarding  house  which 
it  owns,  but  which  is  operated  under  lease  by  a  person  not  in  the 
employ  of  the  lumber  company.  In  order  to  provide  adequate 
fire  protection  it  was  necessary  for  the  lumber  company  to  install 
pumps  of  greater  capacity  than  would  supply  its  ordinary  needs. 

That  thereafter  the  lumber  company  made  a  contract  with  the 
railway  company,  which  was  being  served  by  the  water  company 
under  the  schedule  of  rates  fixed  by  the  Commission,  by  the  terms 
of  which  the  lumber  company,  at  its  own  expense,  made  connec- 
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tion  between  its  tank  and  pumping  system  at  Sandpoint  and  the 
tank  of  the  railway  company  at  Sandpoint,  the  latter  tank  being 
within  the  corporate  limits  of  the  city  of  Sandpoint ;  also  between 
its  tank  and  pumping  srystem  at  Kootenai  and  the  railway  com- 
pany's tank  and  distribution  system  at  Kootenai ;  and  since  De- 
cember 16,  1916,  has  been  furnishing  water  to  the  railway  com- 
pany at  both  places  for  compensation;  that  the  connections  are  so 
arranged  that  the  electric  pumps  arc  automatically  started  in  re- 
sponse to  the  needs  of  the  railway  company,  and  that  the  water  in 
the  railway  company^s  tanks  cannot  return  to  the  lumber  com- 
pany's system ;  that  the  water  so  purchased  by  the  railway  com- 
pany is  used  by  it  to  supply  its  stockyards  at  Kootenai,  to  serve 
its  roundhouse  and  shops  there  for  drinking  purposes,  bathtub 
and  washing  of  boilers,  and  its  section  house  for  all  domestic 
purposes,  in  addition  to  the  water  supply  for  its  locomotives  at 
both  Sandpoint  and  Kootenai. 

That  all  the  mains  and  pipes  and  all  the  places  furnished  water 
from  the  lumber  company's  system  are  located  on  lands  belonging 
to  the  lumber  company  or  the  railway  company. 

That  the  loss  in  revenue  to  the  water  company  resulting  from 
the  invasion  of  its  field  by  the  lumber  company  amounts  to  $2 
per  month  at  the  boarding  house  and  over  $260  per  month  in  the 
case  of  the  railway  company ;  that  these  losses  have  not  been  made 
up  and  cannot  be  made  up  in  the  territory  now  served  by  the 
water  company  except  by  increasing  the  rates  heretofore  fixed  by 
the  Commission ;  that  as  a  result  of  said  losses  of  revenue  the  net 
income  of  the  water  company  is  about  $8,500  less  per  annum 
than  was  found  by  the  Commission  in  said  rate  investigation  to 
be  adequate  to  provide  a  fair  and  reasonable  return  on  the  value 
of  the  water  company's  plant. 

That  the  lumber  company  has  not  filed  with  the  Commission 
any  schedule  of  rates  or  charges  made  by  it  for  water  furnished 
the  railway  company  or  for  other  uses,  nor  any  agreement  or 
contract  under  which  if  is  furnishing  water  for  compensation, 
and  has  not  sought  or  obtained  from  the  Commission  a  certificate 
of  public  ciMivenience  and  necessity  authorizing  it  to  conduct  a 
public  utility  business  in  the  state  of  Idaho. 

The  water  company  urges  only  two  services  by  the  lumber 
company  as  public  uses  m^ich  would  bring  it  under  the  jurisdic- 
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tion  of  the  Commission  and  require  it  to  secure  a  certificate  of 
public  convenience  and  necessity  before  it  could  lawfully  enter 
upon  such  services. 

1.  The  furnishing  of  water  to  the  lumber  company's  boardii^ 
house  at  Sandpoint 

2.  The  fumidiing  of  water  to  the  railway  company  at  Sand- 
point  and  Kootenai. 

[1]  The  testimony  shows  that  the  boarding  house  is  owned 
by  the  Ixmiber  company,  and,  while  it  is  operated  by  a  lessee,  it 
is  maintained  and  operated  principally  in  the  interest  of  the 
lumber  company  and  for  the  accommodation  of  its  employees; 
that  during  the  time  its  water  supply  was  furnished  by  the  water 
company  the  lessee  paid  the  water  company's  charge  of  $2  per 
month  and  a  rental  of  $15  per  month  to  the  lumber  company,  and 
since  the  lumber  company  has  furnished  its  water  supply  the 
rental  has  been  $15  per  month,  with  no  additional  charge  for 
water.  Under  this  state  of  facts,  and  in  view  of  the  small  loss 
of  revenue  to  the  water  company,  which  could  not  in  any  appre- 
ciable degree  be  reflected  in  its  public  service,  the  Commission 
finds  that  the  furnishing  of  water  service  to  the  boarding  house 
by  the  lumber  company  is  only  incidental  to  the  operation  of  its 
mills  and  yards,  and  that  said  service  is  not  subject  to  the  juris- 
diction of  the  Commission. 

[2]  The  question  raised  by  the  second  service  is  more  compli- 
cated. Does  the  furnishing  of  water  to  the  railway  company  for 
compensation  constitute  such  a  public  use  as  will  bring  the  lum- 
ber company  within  the  definition  of  a  public  utility  under  tiie 
Idaho  law  ?  The  lumber  company  contends  that  the  furnishing 
of  water  to  the  railway  company  alone  is  not  a  public  use,  since 
it  does  not  serve  or  offer  to  serve  the  general  public.  It  specifical- 
ly denies  any  intention  to  embark  in  the  public  utility  business, 
and  a  long  list  of  decisions  is  cited  on  the  question  of  what  con- 
stitutes a  public  use.  The  Commission  cannot  burden  this  opin- 
ion with  an  analysis  of  all  the  cases  cited,  but  it  is  convinced  that 
none  of  them  is  directly  in  point  in  the  light  of  the  Public  Utili- 
ties Act  of  Idaho,  which  requires  the  securing  of  a  certificate  of 
public  convenience  and  necessity  from  the  Commission  as  a  con- 
dition precedent  to  furnishing  water  to  the  public  or  some  portion 
thereof  for  compensation.    Some  of  the  cases  cited  relate  to  water 
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furnished  for  irrigation  purposes,  wherein  it  was  held  that  the 
use  was.  not  a  public  use.  There  are  many  uses  to  which  water 
may  be  put  in  Idaho  which  will  not  subject  the  appropriator 
thereof  to  the  jurisdiction  of  the  Conunission,  Irrigation  dis- 
tricts, being  usually  mutual  or  co-operative  organizations  and  not 
operated  for  profit,  have  not  been  placed  under  the  jurisdiction 
of  the  Commission.  Water  appropriated  for  the  irrigation  of 
certain  lands  and  made  appurtenant  thereto,  and  water  appropri- 
ated in  connection  with  Carey  Act  projects  are  exempted  from 
Commission  controL 

The  Public  Utilities  Act  of  Idaho  seeks  to  base  the  status  of 
water  utilities  upon  the  delivery  of  water  to  the  public  or  some 
portion  thereof  for  compensation.  The  terms  of  the  act  defining 
water  utilities  are  as  follows : 

Sec,  2  (w).  "The  term  'water  system,'  when  used  in  this  act, 
includes  all  reservoirs,  tunnels,  shafts,  dams,  dikes,  headgates^ 
pipes,  flumes,  canals,  structures  and  appliances,  and  all  other  real 
estate,  fixtures,  and  personal  property,  owned,  controlled,  oper- 
ated or  managed  in  connection  with  or  to  facilitate  the  diversion, 
development,  storage,  supply,  distribution,  sale,  furnishing,  car- 
riage, apportionment  or  measurement  of  water  for  power,  irriga- 
tion, reclamation  or  manufacturing,  or  for  municipal,  domestic 
or  other  beneficial  use  for  hire." 

Sec  2  (x).  "The  term,  'water  corporation,'  when  used  in  this 
act,  includes  every  corporation  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating  or  managing  any  water  system  for  com- 
pensation within  this  state," 

Sec.  2  (bb).  "The  term  'public  utility,'  when  used  in  this 
act,  includes  every  common  carrier,  pipe-line  corporation,  gas 
corporation,  electrical  corporation,  telephone  corporation,  tele- 
graph corporation,  water  corporation,  wharfinger  and  warehouse- 
man, as  those  terms  are  defined  in  this  section  and  each  thereof 
is  hereby  declared  to  be  a  public  utility  and  to  be  subject  to  the 
jurisdiction,  control  and  regulation  of  the  Conunission  and  to  the 
provisions  of  this  act;  Provided  also.  That  the  term  'public  util- 
ity' as  used  in  this  act  shall  cover  cases  both  where  the  service  is 
performed  and  the  commodity  delivered  directly  to  the  public 
or  some  portion  thereof,  and  where  the  service  is  performed  or 
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the  commodity  delivered  to  any  corporation  or  corporations,  or 
any  person  or  persons,  who  in  tnm,  either  directly  or  indirectly 
or  mediately  or  immediately,  performs  the  services  or  delivers 
such  commodity  to  or  for  the  public  or  some  portion  thereof." 
[Sess.  Laws  1913,  chap.  61.] 

It  seems  clear  to  the  Commission  that  the  lumber  company,  in 
furnishing  water  to  the  railway  company  at  Kootenai  and  Sand- 
point  for  delivery  through  ihe  private  system  of  said  railway 
company  to  the  numerous  employees  and  patrons  and  for  Ae 
various  purposes  for  which  utilized  by  said  railway  company,  is 
beyond  question  performing  service  for  and  delivering  a  com- 
modity to  a  portion  of  the  public  for  compensation. 

The  California  Railroad  Commission  in  Colorado  River 
Teleph.  Co.  v.  California  Southern  R.  Co.  P.U.R1918A,  375, 
had  to  determine  what  constitutes  the  transaction  of  a  telephone 
business.  The  railroad  company  owned  and  operated  fl  telephone 
line  in  connection  with  and  to  facilitate  its  railroad  business,  and 
solely  for  its  own  service.  Without  applying  to  the  Commission 
for  a  certificate  of  public  convenience  and  necessity,  it  entered 
into  a  contract  with  the  Western  Union  Tel^raph  Company  by 
which  it  agreed  to  transmit  the  messages  of  the  tel^raph  com- 
pany between  certain  of  its  stations  for  compensation.  This  serv- 
ice had  theretofore  been  performed  by  the  complainant  tdephone 
company.  The  Commission  says :  "It  is  quite  apparent  that  this 
is  a  telephone  line  [referring  to  the  railroad  company^s  line], 
and  is  operated  as  such  even  though  it  may  be  used  in  handling 
telegraphic  business.  It  appears  that  its  use  for  this  purpose  was 
started  subsequent  to  the  time  when  the  Conunission  authorized 
complainant  to  operate  in  this  territory.  It  follows,  therefore, 
that  defendant  California  Southern  Railroad  Company  is  render- 
ing telephone  service  to  a  portion  of  the  public,  to  wit.  Western 
Union  Telegraph  Company  and  its  patrons,  without  auAority 
of  the  Commission,  in  a  portion  of  territory  heretofore  served 
by  complainant.'' 

Section  48  (a)  of  the  act  provides:  *^o  street  railroad  cor- 
poration, gas  corporation,  electrical  corporation,  telephone  cor- 
poration or  water  corporation  shall  henceforth  begin  the  construc- 
tion of  a  street  railroad,  or  of  a  line,  plant  or  system  or  of  any 
extension  of  such  street  railroad  or  line,  plant  or  system,  without 
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hariDg  first  obttined  &<Mn  tlie  OoimniflBion  a  oertifieate  that  die 
present  or  future  public  oonvenience  and  necessity  require  or  will 
require  suoh  eonstmctions;  .  .  «  And,  Provided  further, 
That  if  any  public  utility,  in  constructing  or  extending  its  line, 
plant  or  system  shall  interfere  or  be  about  to  interfere  with  the 
operation  of  the  line,  plant  or  system  of  any  other  public  utility, 
already  constructed,  the  Commission  cm  complaint  of  the  public 
utility  claiming  to  be  injuriously  affected,  may,  after  hearing, 
make  such  order  and  prescribe  such  terms  and  oonditicms  for  the 
location  of  the  lines,  plants  or  systems  affected  as  to  it  may  seem 
just  and  reasonable/^ 

And  Section  48  (c)  of  the  act  provides:  ".  .  .  The  Com- 
mission shall  have  power,  after  hearing  involving  the  financial 
ability  and  good  faith  of  the  applicant  and  the  necessity  of  addi- 
tional service  in  the  community,  to  issue  said  certificate,  as  prayed 
for,  or  to  refuse  to  issue  the  same,  or  to  issue  it  for  the  construc- 
tion of  a  pcMTtion  only  o£  the  contemplated  street  railroad,  line, 
plant  or  system,  or  extension  thereof,  or  for  the  partial  exercise 
only  of  said  right  or  privilege,  and  may  attach  to  the  exercise  of 
the  rights  granted  by  said  certificate  such  terms  and  oonditione 
as  in  its  jud^ent  the  public  convenience  and  necessity  may  re- 
quire/' 

The  supreme  court  of  Idaho,  referring  to  this  section  in  the 
case  of  Idaho  Power  &  Light  Co-  v.  Blomquist,  26  Idaho,  233, 
141  Pac  1088,  Ann.  Cas.  1916E,  382,  said:  "It  was  not  the 
intention  of  the  l^slature,  under  the  provisions  of  §  48b,  to  per- 
mit such  corporations  to  extend  their  lines  into  territory  already 
occupied  by  a  similar  utility  corporation,  without  first  securing 
a  certificate  of  convenience  and  necessity  from  said  Commission/' 

Some  cases  were  cited  to  support  the  claim  that,  because  the 
lumber  company  did  not  desire  or  intend  to  engage  in  public  util- 
ity business,  it  is  nol  subject  to  the  jurisdiction  of  the  Commis- 
sion. If  this  contention  is  valid,  then  all  a  utility  would  need  to 
do  to  escape  the  jurisdiction  of  the  Commission  would  be  to  avoid 
holding  itself  out  to  serve  the  general  public  and  simply  pick  out 
the  desirable  patrons  and  serve  them  under  special  contract.  The 
status  of  the  utility,  so  far  as  the  public  is  concerned,  would  be 
determined  by  its  intention,  without  any  consideration  of  the 
public  interest  or  public  welfare.    This  doctrine  the  Commission 
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believes  to  be  entirely  r^ugnant  to  the  letter  and  spirit  of  the 
Publie  Utilities  Law  of  Idaho.  In  support  of  its  theory  of  inten* 
tion  the  lumber  company  quotes  from  the  decision  of  this  Com* 
mission  in  the  case  of  Washington  Water  Power  Co.  y.  Hontana 
Power  Co.  P.TJ.R1916E,  144,  wh«rein  the  Commission  said: 
"It  is  clear  that  the  defendant  power  companies  did  not  desire  or 
intend  in  the  transacticm  herein  under  consideration,  to  do  busi- 
ness in  Idaho  as  public  utilities,  and  they  certainly  had  a  perfect 
right  to  decline  to  do  such  business  in  Idaho  if  they  so  desired." 

The  case  is  not  in  point,  for  the  reason  that  the  power  com- 
panies referred  to  were  operating  in  the  state  of  Montana,  and 
had  sold  power  at  wholesale  in  that  state  to  certain  mining  com- 
panies in  Idaho  which  had  been  specifically  exempted  from  the 
requirement  to  procure  a  certificate  of  convenience  and  necessity 
from  the  Cbmmission,  while  the  lumber  company  is  operating 
in  Idaho  and  has  invaded  a  field  already  adequately  served. 

[3,  4]  The  lumber  company  claims  to  have  a  surplus  of  water 
beyond  its  own  needs,  and  relies  (m  the  decision  of  the  supreme 
court  of  Washington  in  State  ex  rel.  Public  Service  Commission 
V.  Spokane  &  I.  E.  R  Co.  89  Wash.  599,  L.K.A.— ,  — ,  P.U.K. 
1916D,  469, 154  Pac  1110,  to  sustain  its  ri^t  to  dispose  of  such 
surplus  without  thereby  becoming  a  public  utility ;  but  an  exami- 
nation of  the  facts  and  conditions  connected  with  the  lumber  com- 
pany's water  supply  shows  that  it  has  only  surplus  machinery 
and  equipment,  and  not  a  surplus  of  water.  In  the  Washington 
case,  supra,  the  surplus  consisted  of  electrical  energy  actually  and 
necessarily  generated  to  enable  the  railroad  to  supply  its  own 
needs,  and  the  company  was  permitted  to  sell  this  surplus  tempo- 
rarily until  such  times  as  it  should  require  it  for  its  own  use, 
without  being  required  to  account  for  the  proceeds  to  the  Public 
Service  Commission.  In  this  case  the  lumber  company,  in  order 
to  provide  itself  with  adequate  fire  protection,  installed  pumps 
of  lai^er  capacity  than  are  needed  for  the  ordinary  demands  of 
its  mills  and  yards,  but  to  supply  the  railway  company  requires 
special  service  independent  of  any  service  or  need  of  the  lumber 
company.  The  electric  pumps  are  autcanatically  started  in  re- 
sponse to  the  needs  of  the  railway  company,  and  there  is  no  recip- 
rocal service  on  the  part  of  the  railway  company,  the  pipes  lead- 
ing to  its  tanks  being  provided  with  ckeck  valves  so  that  water 
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once  delivered  into  said  tanks  cannot  return  to  the  system  of  the 
lumber  company. 

The  supreme  court  of  Pennsylvania  in  Citizens  Electric  Illumi- 
nating Co.  V.  Lackawanna  &  W.  Valley  R  Co.  255  Pa.  176,  99 
Atl.  465,  in  discussing  the  right  of  a  railroad  company  to  dispose 
of  surplus  electric  current,  said:  "The  right  of  a  corporation  to 
sell  and  dispose  of  surplus  material  on  hand,  not  required  in  the 
<3onduct  of  its  chartered  business,  is  not  questioned.  The  at- 
tempted analogy  between  the  cases  cited  by  appellants'  counsel 
and  the  present  one  fails  ri^t  here.  It  is  a  mistake  to  speak  of 
the  electric  current  that  appellant  proposes  to  sell  to  the  coal 
company  as  surplus  current  that  the  company  has  on  hand  and 
for  which  it  has  no  use.  That  current  has  never  been  developed, 
and  can  be  developed  only  as  appellant  employs  its  surplus  ma- 
chinery to  that  end.  It  is  the  machinery  that  constitutes  the  sur^ 
plus,  and  not  the  electric  durrent.^' 

Under  the  lumber  company's  theory  of  surplus  in  this  case,  the 
railroad  company  might  have  claimed,  in  the  California  case 
quoted  supra,  that  in  serving  the  telegraph  company  it  was  only 
disposing  of  surplus  telephone  service,  as  its  line  was  capable  of 
carrying  the  messages  of  the  telegraph  company,  and  it  evidently 
had  surplus  time  for  its  operators  to  perform  the  service,  but  the 
Commission  decided  that  its  service  to  the  telegraph  company  was 
an  unlawful  invasion  of  an  occupied  field. 

The  whole  theory  of  regulated  monopoly  upon  which  the  Pub- 
lic Utility  Act  of  Idaho  is  built,  and  which  was  approved  by  the 
supreme  court  of  the  state  in  Idaho  Power  &  Light  Co.  v.  Blom- 
quist,  26  Idaho,  222,  141  Pac.  1083,  Ann.  Cas.  1916E,  282,. 
would  be  brdcen  down  if,  on  a  pretext  of  surplus  power,  perhaps 
only  surplus  equipment,  a  rival  might  invade  a  field  occupied  by 
a  public  utility  which  was  furnishing  adequate  service  at  reason- 
able rates,  and  take  from  it  one,  two,  or  perhaps  more  of  its  best 
patrons,  without  in  any  way  subjecting  itself  to  the  law  under 
which  the  existing  utility  was  operating;  and  the  public  would 
ultimately  have  to  bear  the  burden  of  useless  duplication.  The 
Commission  believes  that  the  public  interest  is  paramount  and 
must  be  the  controlling  factor  in  deciding  this  case. 

In  the  Washington  Case,  supra,  the  court  says :  The  right  to 
regulate  under  the  present  law  must  be  measured  by  the  puilie 
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iiUeresti  .  .  .  The  only  interest  the  state  can  have  in  snch 
contracts  is  that  they  may  not  be  made  and  persisted  in  to  the 
diriment  of  the  public  They  are  made  subject  to  the  paramount 
undertaking  of  the  compai^^  and  must  give  way  to  the  public 
interest  if  necessity  requires.'* 

.[5]  The  lumber  company  further  contends  liiat,  because  it  was 
serving  the  railway  company  before  the  creation  of  the  Public 
IJtiUties  Commission,  and  had  discontinued  that  service  by  rea- 
son of  the  contract  with  the  water  company,  if  the  Commission 
should  find  that  such  service  was  a  public  use,  it  would  be  en- 
titled to  resume  that  service  on  the  expiration  of  said  contract 
without  the  necessity  of  applying  to  the  Commission  for  a  cer- 
tificate of  convenience  and  necessity.  The  Commission  holds 
that,  since  the  lumber  company  had  not  furnished  any  water  for 
public  use  for  a  period  of  eight  yean  before  the  creation  of  the 
Commission,  and  did  not  attempt  to  resume  sudi  service  for  more 
than  three  yeaars  after  the  Public  Utilities  Act  became  effective,  it 
cannot  justify  a  daim  that  it  was  a  public  utility  whidi  had  com- 
menced operation  before  the  creation  of  the  Commission,  especial- 
ly since  it  has  now  extended  its  system  so  as  to  interfere  with  the 
operation  of  a  public  utility  in  lawful  possession  of  the  territory 
invackd. 

[6]  It  is  a  well-settled  princiiyle  of  law  that  every  statute  is  to 
be  construed  with  reference  to  the  object  intended  to  be  accom- 
plished. 

The  apparent  intent  expressed  by  the  legislature  in  the  Public 
Utilities  Act  of  Idaho  was  to  substitute  regulated  monopoly  for 
cutthroat  competition  in  the  public  utility  field,  with  the  reser- 
vation of  discretianaiy  power  to  the  Commission  in  cases  where 
the  public  convenience  and  necessity  would  be  best  served  by  com- 
petition, and  the  supreme  couil;  of  the  state  has  so  construed  the 
intent  of  the  legislature  in  Idaho  Power  &  Light  Co.  v.  Blom- 
quist 

,  In  the  case  now  being  considered  the  Commission  finds  the 
wkter  oompany  able  and  ready  to  furnish  adequate  service  to  all 
l^ho  desire  it,  at  rates  found  reasonable  by  the  Commission.  The 
lumber  company,  in  invading  the  field  and  depriving  the  vi^ater 
company  of  its  best  customer,  is  serving  only  its  own  selfish  inter- 
ests. 
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But  while  the  Commission  mxxat  act  as  arbiter  in  this  dispute 
between  rival  corporations,  and  must  do  justice  as  far  as  poesiUe 
to  those  who  have  furnished  the  capital  so  neeessary  in  the  de- 
velopment of  the  resources  of  the  state  of  Idaho,  the  Cconmission 
believes  the  intent  of  the  statute  and  the  dufy  of  the  CcHnmissii^ 
is  primarily  to  protect  the  interests  of  the  public.  The  views  of 
the  Commission  in  this  regard  are  so  diearly  expressed  by  the 
Public  Service  Commission  of  the  Second  New  York  District  in 
the  case  of  Be  Lawrence  Park  Heat,  Light  &  P.  Co.  dedided  Oeto- 
her  9,  1917,  P.TJ.B.1918A,  113,  that  the  language  therein  used 
is  here  quoted  with  entire  approval :  "The  trouble  is  that  the 
argument  fails  entirely,  as  we  see  it,  to  take  into  account  the 
real  purpose  of  the  law  under  which  authority  to  pass  on  ques- 
tions like  this  has  been.vested  in  the  Public  S^viee  Commissions. 
It  presupposes  that  the  primary  intent  of  the  law  is  that  the  Com- 
mission shall,  in  proceedings  of  this  kind,  apportion  loss  and 
gain,  advantage  and  disadvantlige,  as  justice  may  seem  to  require^ 
between  the  rival  companies  appearing  before  it,  without  giving 
any  particular  thought  to  the  question  of  how  its  decision  is  going 
to  affect  the  party  of  the  third  part  to  all  these  transactions; 
namely,  the  public.  Of  course  that  is  not  the  real  purpose  of  the 
law  at  all.  As  we  understand  the  intent  of  the  statute,  the  interest 
that  we  are  called  upon  primarily  to  consider,  and  to  which  every 
other  interest  must  be  subordinated,  is  the  public  interest.  The 
first,  if  not  the  only,  question  which  we  must  ask  ourselves  is. 
What  influence  is  our  decision  likely  to  have  upon  the  public 
welfare  in  the  community  affected  by  it?  Certainly  it  was  to 
safeguard  and  advance  the  public  interest  that  these  Commissions 
were  created — not  to  act  as  arbiters  or  judges  in  controversies 
between  utility  ex)mpanies  in  which  the  public  interest  was  being 
lost  sight  of  entirely.  If  we  are  ri^t  in  thinking  that  this  is  the 
angle  from  which  we  must  approach  the  question,  then  it  must  be 
obvious  that  any  view  of  the  case  which  leaves  the  public  out  of 
the  reckoning  must  be  ruled  out  so  far  as  we  are  concerned.'' 

Applying  this  view  to  the  question  of  the  invasion  by  the  lum- 
ber company  of  the  territory  served  by  the  water  company,  it  will 
readily  be  seen  that  the  interests  of  the  public  are  affected  very 
materially. 

It  is  true  that  the  water  company  has  kst  only  oae  mmUxmer^ 
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the  railway  company,  by  this  invasicni  of  its  field;  but  the  loss  of 
that  one  customer  has  resulted  in  diminishing  the  revenues  of  ths 
water  company  by  at  least  $250  per  mcmth,  a  sum  equal  to  the 
revenue  derived  by  it  from  250  customers  paying  the  monthly 
minimum  of  $1  prescribed  by  the  Commission  when  it  fixed  the 
meter  rates  of  the  water  company  in  1915.  The  testimony  shows 
that  there  is  no  other  service  in  the  field  of  the  water  company  to 
furnish  revenue  to  meet  this  loss;  hence  the  only  way  to  secure 
the  return  to  which  the  Commission  found  the  water  company 
entitled  is  to  raise  the  rates  of  the  remaining  custcmiers. 

[7]  The  lumber  company  denies  the  jurisdiction  of  the  Com- 
mission in  the  matter  of  its  service  to  the  railway  company  on  the 
ground  that  the  furnishing  of  such  service  is  a  transaction  in 
interstate  commerce,  and  an  order  seeking  to  enforce  the  water 
oompan/s  monopoly  in  water  service  under  the  Public  Utilities 
Act  would  be  in  violation  of  the  Federal  Anti-trust  Laws.  If  it 
were  admitted  that  the  service  to  the  railway  company  is  a  trans- 
action in  interstate  commerce,  the  Commissicm  does  not  believe 
that  the  monopoly  of  the  water  company  would  be  within  the 
scope  of  the  Federal  prohibitions.  The  lumber  company's  brief, 
at  page  92,  defines  a  monopoly  as  "the  abuse  of  free  commerce 
•  .  .  to  the  detriment  of  the  public.*'  The  substitution  of 
monopoly  for  competition  in  the  public  utility  field  by  the  Idaho 
legislature  was  in  the  interest  and  for  the  protection  of  the  public 
But  the  Commission  holds  that  the  furnishing  of  water  to  the 
railway  company  at  Sandpoint  and  Kootenai  is  not  a  transaction 
in  interstate  commerce.  This  is  not  a  question  of  what  the  rail- 
way company  does  with  the  water  after  it  is  delivered  to  it,  but, 
Is  the  lumber  company  engaged  in  interstate  commerce  when  it  is 
pumping  water  into  the  railway  company's  tanks  ?  We  think  it 
is  not  engaged  in  interstate  commerce  simply  because  it  furnishes 
to  the  railway  company  a  commodity  that  may  thereafter  be  used 
in  interstate  commerce.  As  well  might  the  lumber  company  say 
that  its  employees  who  manufacture  lumber  or  ties  which  are 
later  used  by  the  railway  company  are  engaged  in  interstate 
commerce,  and  on  that  ground  refuse  to  recognize  the  jurisdic- 
tion of  the  State  Industrial  Commission,  or  a  rival  water  com- 
pany might  enter  a  railroad  town  and  supply  all  the  trainmen  of 
an  interstate  carrier  without  subjecting  itself  to  the  control  of 
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the  Commission.  As  well  say  that  the  requirements  of  a  state 
ihat  Trater  famished  an  interstate  carrier  shall  be  pnre,  that 
depots  shall  be  sanitary,  or  that  railroad  crossings  shall  be  saf  e, 
are  interferences  with  interstate  c(mmierce.  The  Commission 
believes  that  the  police  power  of  the  state  is  broad  enough  to  giye 
it  jurisdiction  to  pass  on  all  questions  involved  in  this  case  with- 
out in  any  way  interfering  with  interstate  commerce* 

The  supreme  court,  in  the  case  of  Idaho  Power  &  Light  Co.  v. 
Blomquist,  26  Idaho,  222, 141  Pao.  1083,  Ann.  Cas.  1916E,  282, 
said:  "The  police  power  of  the  state  is  suffik^iently  broad  and 
comprehensive  to  enable  the  legislature  to  regulate  by  law  public 
utilities  in  order  to  promote  the  health,  comfort,  safety,  and  wel- 
fare of  the  people,  and  thus  regulate  the  manner  in  which  public 
utility  corporations  shall  construct  their  systems  and  carry  on 
their  business  within  the  state." 

This,  the  Commission  holds,  disposes  of  all  the  questions  raised 
by  the  lumber  company  as  to  the  jurisdiction  of  the  Commission, 
because  of  Federal  laws  affecting  the  railway  company.  The  ques- 
tion of  the  constitutionality  of  the  Public  Utilities  Act,  raised  in 
the  lumber  company's  brief,  was  passed  upon  and  settled  by  the 
supreme  court  in  Idaho  Power  &  Light  Co.  v.  Blomquist,  supra. 

[8]  The  lumber  company  in  its  answer  prays  that  the  Com- 
mission cancel  the  contracts  of  1905  and  1909  between  it  and  the 
water  company  heretofore  referred  to.  The  Commission  has 
heretofore  established  rates  for  the  water  company  other  and 
different  than  those  provided  for  in  said  contracts,  and  ordered 
the  cancelation  of  all  contracts  carrying  rates  in  conflict  with  the 
rates  so  established,  and  believes  that  its  right  to  so  change  con- 
tract rates  is  sustained  by  ample  authority;  but  holds  that  it  has 
not  jurisdiction  as  to  any  matters  in  said  contracts  other  than 
those  affeeting  rates. 

The  Commission  finds  that,  in  furnishing  water  to  the  rail- 
way company  at  Sandpoint  and  Kootenai  for  compensation,  the 
lumber  company  functions  as  a  public  utility;  and  that  it  has 
not  ccMnplied  with  the  Public  Utilities  Act  of  Idaho,  which  re- 
quires it  to  secure  from  the  Commission  a  certificate  of  public 
convenience  and  necessity,  and  to  file  with  the  Commission  its 
schedule  of  rates  before  commencing  operations. 

It  is  therefore  ordered  that  the  defendant  Humbird  Lumber 
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Company  be  and  it  hereby  is  required  to  cease  and  desist  from 
the  furnishing  of  water  to  tite  Northern  Pacific  Bailway  Com- 
pany at  Sandpoint  and  Kootenai,  Idaho,  or  in  any  way  operating 
as  a  public  utility  until  it  shall  have  secured  from  this  Commis- 
Bioa  a  certificate  of  public  convenienee  and  necessity  authorizing 
it  to  engage  in  the  public  utility  business. 

Done  in  open  session  at  Boiae,  Idaho,  this  31st  day  of  January, 
1918. 

John  N.  Graham,  A.  L.  Freehafor,  and  Geo.  E.  Erb,  Commis- 
sionera. 


ILIilXOIS   PUBLIC   UTILITIES   OOHMISSION. 

BE  BEOBGANIZATION  COMMITTEE  OF  THE  WESTEEIT 
ILLINOIS  TELEPHONE  COMPANY. 

[No.  7174.] 

Parties  *^  IffUervention  in  sale  proceeding  hy  dUUnumt  ef  portion  of 
property  involved^ 

1.  A  utility  company  claiming  title  to  a  portion  of  the  property 
which  a  telephone  company  proposes  to  sell,  has  a  right  to  participate, 
as  an  intervener,  in  proceedings  before  the  Illinois  Commission,  based 
upon  the  application  of  the  telephone  company  to  sell  ftuch  property. 

Commiseions'^ Jurisdiction'^ Adjudication  of  titte  to  utility  prop' 
erty, 

2.  The  Illinois  Commission  may  consider  evidence  of  the  ownership 
of  a  telephone  pole  line,  the  title  to  which  is  In  oo.iiroversy  between  an 
applicant  to  sell  property,  including  the  line,  and  an  intervener  in  the 
proceeding,  in  reaching  its  conclusion  as  to  whether  or  not  it  should 
approve  of  the  proposed  sale,  although  it  is  without  jurisdiction  to 
adjudicate  the  title  to  such  line. 

ConsoUdation,  merger  and  sale  ^^  Telephone  con%panies  ^^  Objection 
to  sale  on  claim  of  ownership  of  portion  of  property. 

3.  The  ebjectiou  of  an  intervener,  claiming  ownership  of  the  poles 
and  fixtures  holding  wires  of  a  telephone  toll  line,  under  a  deed  reserv- 
ing ''the  main  toll  line"  to  the  grantor,  on  the  theory  that  only  the  wire 
was  reserved  thereby,  is  without  merit,  in  proceedings  based  upon  grant- 
or^a  application  to  sell  the  line  to  another  utility,  where  it  was  estab- 
lished to  the  satisfaction  of  the  Commission  that  the  reservation  includ- 
ed not  only  the  wire  but  the  poles  and  fixtures  supporting  them. 

Consolidation,  merger  and  sale  —  Telephone  companies  «-  Factors  to 
he  considered. 

4.  A  coupanyi  which  has  been  engaged  in  the  telephone  business 
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lor  A  number  ol  years,  Will  be  permitted  to  purehase  tiM  pro{)ertf  of  a 
local  company,  which  connects  with  the  lines  ot  another  company,  over 
the  objection  of  the  latter,  where  the  approval  of  the  sale  would  confer 
no  greater  rights  on  the  Tendee  than  possessed  by  the  vendor,  and  the 
vendee  proposes  to  operate  tiie  lines  in  suhstantially  the  samd  manner 
as  before  the  sale. 
ConsoHdatioTif  merger  and  sale  —  Telephet%e  company, 

6.  A  telephone  company  was  permitted  to  purchase  the  line  of  a 
like  utility,  where  the  purchase  price  reasonably  reflected  the  present 
value  of  the  property. 

tiJecember  18,  1917.] 

Joint  application  by  the  Eeorganization  Committee  of  the 
Western  Illinois  Telephone  Company,  and  the  Mississippi  Val- 
ley Telephone  Company,  for  the  sale  and  purchase  of  telephone 
lines  running  frcan  Bowen  to  Denver  and  Camp  Point:  from 
Macomb  to  Loraine,  and  farmers'  lines  in  the  townships  of  St. 
Mary's,  Chili  and  Harmony  in  Hancock  Coimty ;  granted. 

Dempcy,  Chairman:  The  joint  application  filed  herein  by 
the  reorganization  ocHnmittefe  of  the  Western  Illinois  Telephone 
Company  (hereinafter  referred  to  as  the  ^'reorganization  com- 
mittee), and  the  Mississippi  Valley  Telephone  Company  (here- 
in after  referred  to  as  the  "Mississippi  company"),  sets  forth 
thiit  both  petitioners  axe  public  utilities  and  within  the  jurisdic^ 
tion  of  this  Commission;  that  the  reorganization  committee  de- 
sires to  sell,  and  the  Mississippi  company  desires  to  purchase,  for 
the  sum  of  $8,000,  the  local  telephone  exchange  owned  by  the 
former  in  the  village  of  Bowen,  certain  telephone  lines  running 
from  Bowen  to  Denver,  a  certain  toll  line  extending  from  Ma- 
comb to  Loraine  and  all  stub  lines  running  off  of  said  toll  line, 
except,  however,  all  copper  toll  wires  of  said  toll  line  which 
copper  wires  the  reorganization  committee  reserves,  together  with 
the  rig^t  to  remove  the  same ;  also  a  certain  toll  line  extending 
from  Bowen  to  Camp  Point,  and  the  farmers'  lines  or  other  cer- 
tain telephone  lines  in  the  townships  of  St.  Mary's,  Chili,  and 
Harmony,  in  Hancock  county,  all  in  the  state  of  Illinois. 

The  petitioners  ask  the  Commission  to  approve  the  above-pro- 
posed sale  and  purchase,  and  also  to  approve  a  certain  traffic 
agreement  between  said  petitioners,  a  copy  of  which  is  submitted, 
attached  to  the  joint  petition  and  marked  petitioners'  exhibit 
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The  Plymoath  Farmers  Switchboard  Company  (hereinafter 
referred  to  as  the  ^Tlymouth  company^)  filed  objections  to  the 
approval  of  said  sale  and  purchase  on  the  ground  that  the  portion 
of  the  telephone  toll  line  located  within  the  village  of  Plymouth, 
which  the  reorganization  committee  proposes  to  sell  to  the  Mis- 
sissippi company,  had  theretofore  been  sold  and  conveyed  to  the 
said  Plymouth  company,  and  is  now  owned  by  the  latter  com- 
pany. The  objection  is  further  made  by  said  Plymouth  company 
to  the  proposed  sale  of  the  farmers'  lines  or  other  lines  in  the 
townships  of  St.  Mary's,  Chili,  and  Harmony  to  said  Mississippi 
company,  on  the  ground  that  the  latter  company  is  not  trans- 
acting business  in  or  in  the  vicinity  of  the  village  of  Plymouth, 
and  that  the  approval  of  said  proposed  sale  would  permit  the 
Mississippi  company  to  occupy  territory  which  it  has  not  form- 
erly occupied,  and  which  territory  is  now  sufficiently  supplied 
with  telephone  service  by  the  Plymouth  company. 

A  hearing  was  held  on  October  17,  1917.  John  Lawyer,  at- 
torney, appeared  for  the  petitioner  Beorganization  C<Mnmittee 
of  the  Western  Illinois  Telephone  Company;  Ben  B.  Boynton,, 
attorney,  represented  the  petitioner  Mississippi  Valley  Tele- 
phone Company ;  and  C.  W.  Flack  and  George  B.  Kerman,  attor- 
neys, appeared  for  the  objector,  the  Plymouth  Fanners  Switch- 
board Company. 

[1]  At  the  b^inning  of  the  hearing  and  before  the  taking  of 
any  evidence,  the  reorganization  ccHnmittee  made  a  formal  ob- 
jection to  the  objector,  the  Plymouth  company,  appearing  or 
taking  any  part  in  this  proceeding,  on  the  ground  that  said  Ply- 
mouth company  is  not  a  party  to  the  case  and  has  no  interest 
herein;  and  that  the  written  objections  filed  by  said  Plymouth 
company  are  such  that  an  inquiry  into  them  would  lead  entirely 
bey<md  the  scope  of  the  application  and  would  involve  a  judicial 
question  wfaidi  this  Commission  would  have  no  authority  to 
decide.  The  ruling  on  this  objection  was  reserved,  and  the  ob- 
jection will  be  disposed  of  by  this  order. 

A  motion  was  made  by  the  Plymouth  company  that  the  objec- 
tions filed  by  it  be  ocmsidered  as  an  intervening  petition.  The 
ruling  on  this  motion  was  likewise  reserved  and  will  be  passed 
upon  in  this  order. 

It  appears  from  the  evidence  that  in  June,  1914,  the  reorgan* 
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katioA  committee,  which  has  its  principal  place  of  business  at 
Macombi  acquired,  through  a  receiver'a  sale,  all  of  the  telepl^cme 
property  theretofore  owijed  by  the  Western  Illinois  Telephone 
Company.  This  prc^rty  consisted  of  local  exchanges,  rural  and 
toll  lines  connected  therewith  located  in  parts  of  McDonough,. 
Hancock,  Adams,  and  Schuyler  counties.  A  part  of  the  prop- 
erty  thus  acquired  has  since  been  sold  by  the  reoi^anization  com- 
mittee, and  the  remainder  is  now  being  operated  by  said  com* 
mittee. 

The  Mississippi  company  is  a  corporation  organized  under  the 
laws  of  this  state,  with  its  principal  place  of  business  at  Car- 
thage. It  owns  and  operates  a  number  of  telephone  exchanges, 
with  rural  and  toll  lines  connected  therewith  in  Hancock  and 
adjoining  counties,  and  proposes  to  enlarge  its  telephone  system 
by  the  purchase  of  the  telephone  exchange  now  owned  by  the 
reorganization  committee  in  the  village  of  Bowen  and  the  rural 
and  toll  lines  hereinabove  set  forth.  The  principal  toll  line  in- 
volved in  this  transaction  is  the  erne  that  extends  from  the  city 
of  Macomb,  in  McDonough  county,  in  a  southwesterly  direction, 
into  and  through  the  village  of  Colchester,  thence  also  in  a 
southwesterly  direction  into  and  through  the  village  of  Plymouth^ 
in  Hancock  county,  thence  south  to  the  village  of  Augusta,  thence 
west  to  the  village  of  Bow^i,  thence  southwesterly  to  the  village 
of  Loraine,  in  Adams  county. 

The  objector,  the  Plymouth  company,  owns  and  operates  a 
telephone  exchange  and  system  in  said  village  of  Plymouth.  The 
record  shows  that  some  of  the  telephone  property  now  owned  and 
operated  by  the  Plymouth  company  was  acquired  by  purchase 
from  the  reorganization  committee  pursuant  to  an  agreement 
entered  into  between  said  parties  on  October  23,  1916.  This 
agreement  provided,  among  other  things,  for  the  sale,  assignment, 
and  transfer  by  the  reorganization  committee  to  the  Plymouth 
company  of  property  described  as  follows :  "All  of  the  telephone 
rights,  franchises,  switchboards,  poles,  Unes,  apparatus,  equip- 
ment, property  and  business  pertaining  thereto,  within  the  cor* 
poration  limits  of  the  village  of  Plymouth,  county  of  Hancock 
and  state  of  Illinois,  including  in  the  said  sale  the  rights  of  way 
and  all  leasehold  estates  used  or  intended  to  be  used  by  the  said 
grantors'  lines  and  telephone  exchange,  batteries,  instruments^ 
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equipments,  conlaracts  pertaining  to  said  Plymouth  exchange 
with  appurtenances  thereunto  helonging,  excepting  from  the 
above  (Hmvejance  the  main  toll  line  and  the  right  to  maintain 
and  operate  the  same,  together  with  the  right  of  way  therefor 
running  through  tiie  said  village  of  Plymouth  and  connecting 
the  other  exchanges  of  the  grantors  herein.'* 

A  joint  application  was  made  to  the  state  Public  Utilities  Cora- 
mission  by  the  reorganization  committee  and  the  Plymouth  com- 
pany for  approval  of  the  proposed  sale  and  purchase  provided 
for  in  the  above-mentioned  contract  (docket  No.  6675) ;  and  on 
May  21,  1917,  that  Conmii^ion  entered  an  order  approving  said 
sale  and  purchase.  The  Commission's  order  reads  in  part  as  fol- 
lows :  "It  is  therefore  ordered  that  the  reorganisation  committee 
of  the  Western  Illinois  Telephone  Company,  of  Macomb,  Illinois, 
be,  and  it  hereby  is,  permitted  to  sell,  and  the  Plymouth  Farmers 
Switchboard  Company,  of  Plymouth,  Illinois,  be,  and  it  hereby 
is,  permitted  to  purchase,  for  the  sum  of  one  thousand  dollars 
($1,000),  to  be  paid  in  cash,  all  of  the  property  of  the  reorgan- 
ization committee  of  the  W^tem  Illinois  Telephone  Company 
lying  and  being  within  the  corporate  limits  of  the  village  of 
Plymouth,  Illinois,  consisting  of  the  local  exchange  and  system 
of  telephone  lines,  except  one  certain  main  toll  line  running 
through  the  village  of  Plymouth,  together  with  right  of  way 
therefor  and  the  right  to  maintain  and  operate  the  same  in  said 
village  of  Plymouth.'* 

It  is  contended  by  the  objector,  the  Plymouth  company,  Aat, 
by  the  sale  and  purchase  above  referred  to,  it  acquired  all  of  the 
telephone  property  then  owned  by  the  reorganization  committee 
located  within  the  corporate  limits  of  the  village  of  Plymouth, 
except  the  main  copper  toll  circuit  running  through  said  village, 
and  which  formed  a  part  of  the  through  toll  line  running  from 
Macomb  to  Loraine.  In  other  words,  that  the  poles,  crossarms, 
pins,  and  insulators,  upon  which  said  main  toll  circuit  is  carried 
within  the  village  of  Plymouth,  were  included  in  said  sale  by  the 
reorganization  committee  to  the  Plymouth  company;  that  this 
property  is  now  owned  by  the  latter  company,  and,  as  it  is  in- 
cluded in  the  list  of  telephone  property  which  the  reorganization 
committee  proposes  to  sell  to  the  Mississippi  company,  the  Com- 
mission should  not  approve  the  present  proposed  sale. 
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On  the  od&er  hand,  the  recrganization  conunittee  eontenda  that, 
in  the  sale  made  by  it  to  said  Plymouth  ccMaapanyi  there  waa  ex« 
pressly  excluded  and  reserved  the  main  toll  line  owned  by  the 
reorganization  oommittee  within  the  yil]age  of  Plymouth;  that 
said  main  toll  line  consists  of  and  includes  the  poles  upon  which 
the  main  toll  wires  are  carried,  the  top  orosaanns,  pins,  and 
insulators  supporting  said  toll  wires,  together  with  the  right  of 
way  for  said  pole  liue,  and  the  right  to  maintain  and  operate 
same  in  the  village  of  Plymouth. 

The  re<H^anizatioii  committee  further  contends  tiiat  the  ob- 
jector, the  Plymouth  company,  has  no  ri^t  to  question  in  this 
proceeding  the  ownership  of  the  property  which  Ae  reorganiza- 
tion committee  proposes  to  sell,  and  that  this  Commission  has  no 
power  to  pass  upon  or  deteimine  the  ownership  of  the  property 
here  involved;  that  the  Plymoufli  company  should  not  be  per- 
mitted to  take  pert  in  this  proceeding,  and  that  the  motion  made 
by  the  latter  company  at  the  b^inniQg  of  the  hearing  held  here- 
in, that  the  written  objections  filed  by  it  be  considered  as  an 
intervening  petition,  should  be  overruled*  It  is  pointed  out  by 
the  reorganization  oommittee  that  the  interest  claimed  by  the 
Plymouth  company  in  the  above-mentioned  property  arises  under 
and  by  virtue  of  the  written  contract  of  purchase  and  sale  entered 
into  by  the  reorganization  conunittee  and  the  Plymouth  com- 
pany on  October  23,  1916,  as  hereinabove  mentioned;  and  it  is 
argued  that  this  Commission  has  no  power  to  construe  that  eon- 
tract  or  determine  the  rights  of  the  parties  arising  thereunder. 
In  support  of  this  contention  the  reorganization  oommittee  refers 
to  and  relies  uikhi  the  case  of  People  ex  reL  Board  of  Adminis- 
tration V.  Peoria  &  P.  XJ.  R  Co.  273  111.  440,  P.XJ.R1916E, 
795,  113  IN*.  E.  68*  In  that  case  the  court  had  under  considera- 
tion an  order  of  the  State  Public  Utilities  Commission,  in  which 
that  Commission  had  considered  the  rights  and  obligaticms  of 
the  railway  company  in  connection  with  a  contract  made  by  said 
railway  company  with  certain  individuals,  and  the  Commission 
had  entered  an  order  determining  the  rights  and  duties  of  the 
railway  company.  Prior  to  that  time  1^  eontroverted  rights 
of  the  railway  company  and  the  other  parties  to  said  contract 
were  adjudicated  and  determined  by  the  circuit  court  of  Peoria 
county  in  an  injunction  suit  brought  in  that  court    The  decref 
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<^  said  circuit  court,  in  so  far  as  it  determined  the  rights  and 
duties  of  the  railway  company  (with  respect  to  service)  arising 
under  said  contract,  was  not  considered  by  the  Commission  as 
binding  upon  it,  and  it  entered  an  order  accordingly.  This  order 
was  reversed  by  the  supreme  court,  which  held  that  the  effect  of 
the  contract  in  question  was  a  judicial  question  over  which  the 
Commission  had  no  jurisdiction  under  the  circumstances  appear- 
ing in  that  case.  The  court,  however,  did  not  decide  that  the 
Commission  could  not  consider  a  contract  under  aiiy  circum- 
stances in  connection  with  proceedings  pending  before  it,  but  on 
the  contrary  said  (p.  446) :  *The  Commission  might,  in  the 
course  of  its  proceedings,  have  to  take  cognizance  of  the  rights 
created  by  that  contract,  but  it  was  not  authorized  to  construe 
and  apply  the  law  and  make  a  judicial  determinaticm  of  those 
rights.  In  the  absence  of  a  judicial  sentence  the  Commission 
could  make  such  order,  in  the  exercise  of  its  administrative  au- 
thority, as  it  deemed  just  and  l^gal,  and  could  exercise  its  judg- 
ment as  to  tiiie  effect  of  the  contract,  leaving  the  parties  to  sudi 
legal  or  equitable  remedies  as  they  might  be  entitled  to/' 

The  joint  application  in  the  instant  case  was  filed  pursuant  to 
§  27  of  the  Public  Utilities  Commission  Act,  which  provides  in 
part  as  follows: 

^Unless  the  consent  and  approval  of  the  Commission  is  first 
obtained : 
•     .    • 

"(b)  No  public  utility  may  purchase,  lease,  or  in  any  other 
manner  acquire  control,  direct  or  indirect,  over  the  franchises, 
licenses,  permits,  plants,  equipment,  business,  or  other  property 
of  any  other  public  utility: 

"(c)  No  public  utility  may  assign,  transfer,  lease,  mortgage, 
sell,  or  otherwise  dispose  of  or  encumber  the  whole  or  any  part 
of  its  franchises,  licenses,  permits,  plant,  equipment,  business, 
or  other  property:     .     .     .'^ 

Section  64  of  said  act  provides,  among  other  things,  as  follows: 
^^pon  the  filing  of  a  complaint  the  Commission  shall  cause  a 
copy  thereof  to  be  served  upon  the  person  or  corporation  com- 
plained of,  which  shall  be  accompanied  by  a  notice  requiring  that 
the  complaint  be  satisfied  and  answered  within  a  reasonable  time 
to  be  spieciJSed  by  the  Commission,  or  within  the  discretion  of  the 
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Commimcm,  hj  a  notioe  flying  a  tinM  -when  and  plaae  wker^ 
a  hearing  ^1  be  had  upon  such  complaint  Notice  of  the  time 
and  place  shall  also  be  given  to  the  complainant  and  to  such  other 
persons  as  Ihe  Commission  shall  deem  necessary." 

Section  65  of  the  same  act  reads  in  part  as  follows: 

^At  the  time  fixed  for  any  hearing  upon  a  complaint,  the  com- 
plainant and  the  person  or  corporation  complained  of,  and  such 
persons  or  corporations  as  the  Commission  may  allow  to  inter- 
vene, shall  be  entitled  to  be  heard  and  to  introduce  evidenoe^ 
•     •     • 

^Tn  any  matter  concerning  which  the  Commission  is  author- 
ized to  hold  a  hearing,  upcm  complaint  or  application  or  upon  its 
own  motion,  notioe  shall  be  given  to  the  puUic  utilily  and  to 
such  other  interested  persons  as  the  Commission  shall  deem  neo- 
essary  in  the  manner  provided  in  the  preceding  section,  and  the 
hearing  shall  be  conducted  in  like  manner  as  if  complaint  had 
been  made  to  or  by  the  Commission.''  [Laws  1913^  pp.  474, 
492,  493.] 

The  question  then  arises  as  to  whether  the  Plymouth  company 
has  an  interest  in  or  is  a  proper  party  to  this  proceeding.  Sure- 
ly, if  the  property,  or  any  part  thereof,  which  the  reorganization 
committee  proposes  to  sell  to  the  Mississippi  company  is  in  fact 
owned  by  the  Plymouth  company,  it  would  be  to  the  interest  of 
the  latter  to  disclose  that  fact  to  the  Commission,  and  to  ask 
the  Commission  to  disapprove  the  proposed  sale,  rather  than  to 
sit  idly  by  and  see  the  Commission  enter  an  order  permitting 
such  sale  and  purchase.  This,  in  our  opinion,  would  be  true  even 
though  it  be  admitted  that  an  order  of  the  Commission,  approv- 
ing the  sale  in  such  case,  would  be  void  as  against  the  real  owner 
of  the  property.  The  interest  of  the  owner  in  appearing  in  such 
case  and  in  disclosing  the  fact  that  the  ownership  of  the  property 
was  in  him,  and  in  opposing  the  proposed  sale,  would  be  in  thus 
preventing  any  cloud  being  placed  upon  his  title  to  such  prop- 
erty, and  also  in  avoiding  such  litigation  as  would  probably  be 
necessary  to  have  the  Commission's  order  approving  such  sale  set 
aside  and  declared  void. 

On  the  theory  that  the  Plymouth  company  may  have  an  inr 
terest  in  the  property,  or  some  part  thereof,  that  is  the  subject- 
matter  of  the  proposed  sale  and  purahase  involved  herein;  arid 
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tiiftt  thb  CommifiSkoii  would  not  be  Warranted  in  permitting  tbt 
purchasing  utility  to  expend  money,  cbai^geable  to  capital  ao- 
eounty  in  attempting  to  acquire  property  from  a  person  or  cor- 
poration who  may  not  be  the  real  owner  thereof, — ^the  objection 
made  by  the  reorganization  committee,  that  the  Plymouth  com- 
pany should  not  be  allowed  to  participate  in  the  proceedings  in 
this  case,  will  be  overruled,  and  the  motion  of  said  Plymouth 
company,  that  its  written  objections  filed  herein  be  considered 
as  an  intervening  petition,  will  be  allowed. 

Considerable  evidence  was  introduced  by  the  Plymouth  com- 
pany in  support  of  its  contention  that  it  is  now  the  owner  of  the 
telephone  pole  line  in  question  within  the  village  of  Plymouth, 
land  of  all  crossarms,  wires,  and  fixtures  th^e<m,  except  the  main 
toll  circuit,  which  consists  of  twt>  copper  wires. 

[2]  We  will  now  take  up  the  question,  as  to  what  extent  the 
Oommidsion  may  take  into  consideration  the  evidence  of  the  re- 
spective parties  that  bears  upon  the  ownership  of  the  property 
involved  in  this  proceeding.  In  our  opinicm,  it  is  not  the  prov- 
ince of  the  Commission,  nor  within  its  jurisdiction,  to  adjudicate 
the  title  to  the  pole  line  in  controversy.  In  other  words,  the 
Commission  has  no  power  to  decide,  in  the  sense  that  its  decision 
or  order  would  be  a  judicial  determination  of  the  question,  which 
of  the  respective  claimants  is  the  owner  of  said  property,  such 
final  determination  being  a  matter  within  the  exclusive  juris- 
diction of  the  courts.  However,  it  does  not  follow  that  the  ev- 
idence bearing  upon  the  ownership  of  said  property  is  not  to  be 
considered  by  the  Commission,  together  with  the  other  evidence 
in  this  record,  in  passing  upon  the  joint  application  herein. 

The  Commission,  under  the  powers  conferred  and  the  duties 
imposed  upon  it  by  the  statute,  must  exercise  its  judgment  and 
decide  whether  it  should  grant  or  withhold  its  approval  of  the 
proposed  sale  of  telephone  property  by  the  reorganization  com- 
mittee to  the  Mississippi  company.  In  reaching  its  conclusion 
upon  this  question,  the  Commission  will  consider,  among  other 
things,  all  of  the  evidence  offered  in  so  far  as  such  evidence  tends 
to  show  the  status  of  the  property  in  question,  its  location,  value 
and  usefulness  to  the  proposed  purchaser,  the  claims  of  the  va- 
rious parties  with  reepoot  to  the  ownership  thereof,  and  the  con- 
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ditions  surrounding  the  tide  that  will  confront  the  purchaser 
if  the  sale  is  approved. 

r3]  The  property  claimed  by  the  Plymouth  company,  and 
which  ig  included  in  that  which  the  reorganization  committee 
now  propoees  to  sell  to  the  Mississippi  company,  consists  of  a 
pole  line  of  fifty-seven  poles,  with  all  of  the  wires,  crosstrms, 
and  appurtenances  thereon  (oKoept  a  certain  toll  circuit  consist- 
ing of  two  copper  wires)  extending  frcmi  the  eastern  corporate 
limits  of  the  village  of  Plymouth  to  a  point  at  or  near  the  center 
of  said  village;  thence  in  a  southerly  direction  to  the  southern 
boundary  line  of  the  village.  Aa  we  have  already  stated,  the 
Plymouth  company  claims  to  have  acquired  this  propwty  by 
purchase  from  the  reorganization  committee  under  contract  of 
sale  and  purchase  approved  by  the  Commission  on  Maroh  21, 
1917,  in  case  No.  5675. 

The  record  and  exhibits  in  that  proceeding,  which  have  been 
introduced  in  evidence  in  this  case,  show  that  the  manager  and 
operator  of  the  Plymouth  company  testified  that  there  were  103 
standing  poles  included  in  the  property  within  the  village  of 
Plymouth,  which  the  reorganization  committee  was  proposii^  to 
sell  to  the  Plymouth  company.  One  of  the  exhibits  in  that  case 
purports  to  be  an  inventory  of  the  property  then  \mder  considera* 
tion,  made  by  an  assistant  engineer  of  the  Commission.  This 
inventory  shows  a  total  of  seventy-five  standing  poles  in  service 
and  nineteen  additional  poles  included  in  the  materials  and  sup* 
plies  that  were  to  be  conveyed  to  titie  Plymouth  company. 

It  is  argued  by  the  Plymouth  company  that  there  were  includ- 
ed in  the  103  poles,  which  its  manager,  in  case  Na  5675,  testified 
wiere  the  total  number  of  pdtes  to  be  conveyed  to  it,  all  of  the 
telephone  poles  then  owned  by  the  reorganization  committee  in 
the  village  of  Plymouth,  not  excepting  those  in  the  main  toll 
lead  running  through  the  town.  It  is  further  argued  that  the 
inventory  and  evidence  of  said  assistant  engineer  of  the  Com- 
mission shows  that  he  included  in  that  inventory  all  of  the  poles 
owned  by  the  reorganization  committee  in  said  village,  including 
the  poles  in  said  main  toll  lead;  that  therefore  the  Plymouth 
ocHnpany  ia  now  the  owner  of  the  poles  in  said  main  toll  line  in 
so  far  as  said  poles  are  located  within  tite  village  of  Plymouth. 

In  the  light  of  all  ^f  the  evidence  bearing  upon  this  question^ 
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vre  do  not  agree  with  the  coriclnsion  reached  l^  the  Plymouth 
company.  With  respect  to  the  inventory  made  by  the  ComiHis- 
sion's  assistant  engineer,  it  appears  that  the  items  of  property 
included  in  said  inventory  were  those  that  the  manager  of  the 
Plymouth  company  pointed  out  as  being  the  subject  of  the  pro- 
posed sale;  that  there  was  no  oflScer  or  representative  of  the 
reorganization  committee  present  when  the  inventory  was  being 
made,  and  that  said  inventory  was  never  examined  by  the  re- 
organization committee  with  a  view  to  ascertaining  whether  the 
property  included  therein  was,  in  fact,  the  property  that  it  pro- 
posed to  sell  to  the  Plymouth  company.  Aside  from  this,  the 
number  of  standing  poles  shown  in  the  inventory  is  twenty-ei^t 
less  than  the  number  testified  to  by  the  witness  for  the  Plymouth 
company. 

However,  the  testimony  introduced  at  the  hearing  of  said  case 
No.  5675,  relating  to  the  number  of  poles  included  in  the  trans- 
action then  under  consideration,  must  be  considered  in  connection 
with  the  other  evidence  submitted  at  that  time  and  the  contract 
of  sale  and  purchase  then  presented  for  approval.  The  manager 
for  the  reorganization  committee  testified  in  that  proceeding  that 
his  company  was  proposing  to  sell  all  of  its  telephone  property 
located  within  the  village  of  Plymouth  "except  our  (the  reor- 
ganization committee's)  toll  line  passing  through  the  village  and 
the  right  of  way  through  the  village  for  the  maintaining  of  these 
toll  lines  and  connecting  them  with  the  exchange.'*  We  have 
hereinabove  quoted  a  section  of  the  written  contract  of  sale  and 
purchase  and  a  portion  of  the  Commission's  order  in  that  case, 
both  of  which  expressly  exclude  from  the  property  to  be  sold  the 
main  toll  line  of  the  reorganization  committee  running  through 
the  village  of  Plymouth,  together  with  the  right  of  way  therefor 
and  the  right  to  maintain  and  operate  the  same. 

From  a  careful  consideration  of  the  entire  record,  the  Com- 
mission is  of  the  opinion  and  finds  that  the  main  toll  line  ex- 
cepted from  the  sale  of  telephone  property  within  the  village  of 
Plymouth,  made  by  the  reorganization  committee  to  the  Ply- 
mouth company,  consisted  of  the  main  toll  wires,  Ihe  poles  upon 
which  said  main  toll  wires  were  carried,  the  top  crossarms,  pins, 
insulators,  and  other  fixtures  used  in  supporting  said  toll  wires, 
the  right  of  way  therefor,  and  the  right  to  maintain  and  operate 
the  same ;  and  that  the  objections  of  said  Plymouth  company,  in 
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SO  far  as  they  are  based  upon  tibe  claim  by  the  laiter  oompany  of 
ownership  of  said  property,  or  any^  part  thereof,  are  witiboot 
merit 

[4]  The  Plymouth  company  also  objects  to  the  pippoeed  sale 
by  the  reorganization  committee  to  the  Mississippi  company  of  the 
rural  lines  in  the  vicinity  of  Plymouth.  It  appears  that  these 
lines  connect  with  the  local  telephone  lines  within  the  village  of 
Plymouth  owned  by  the  Plymouth  company,  and  the  latter  com- 
pany contends  that  the  sale  of  the  rural  lines  outside  of  Plymouth 
should  not  be  approved  because  the  Mississippi  ecnnpany  is  not 
now  engaged  in  the  telepbane  business  in  or  in  the  vicinity  of  the 
village  of  Plymouth ;  that  there  are  now  two  telephone  exchanges 
in  operation  in  said  village,  and  that  the  Mississippi  company 
should  not  be  permitted  to  install  another  exchange  there  or  to 
purchase  the  rural  lines  in  question  withcmt  first  securing  a  cer* 
tificate  of  convenience  and  necessity. 

The  Mississippi  company  has  been  engaged  in  the  telephone 
business  for  a  number  of  years.  If  the  sale  of  the  rural  lines 
in  question  is  approved,  the  Mississippi  company  proposes  to 
operate  said  lines  in  substantially  the  same  manner  as  they  are 
now  operated  by  the  reorganization  committee.  The  Mississippi 
company  has  no  telephone  exchange  within  the  village  of  Ply- 
mouth, and  it  is  not  seeking  to  engage  in  the  telephone  business 
in  that  village.  The  approval  of  the  sale  of  the  rural  lines  here 
involved  would  confer  no  authority  upon  the  Mississippi  com- 
pany to  engage  in  the  telephone  business  within  the  village,  even 
though  it  desired  so  to  do.  No  greater  ri^ts  in  that  respect  will 
accrue  to  the  Mississippi  company  than  are  now  possessed  by  the 
reorganization  committee.  This  is  not  a  case  of  a  newly  organ- 
ized corporation  which  has  not  yet  obtained  a  certificate  of  con- 
venience and  necessity  to  engage  in  the  telephone  business,  seeking 
to  acquire  an  existing  telephone  system  and  business. 

The  Commission  is  therefore  of  the  opinion  and  finds  that  the 
objections  of  the  Plymouth  company,  in  so  far  as  they  relate  to 
the  proposed  sale  of  rural  lines  located  in  the  vicinity  of  the 
village  of  Plymouth  to  the  Mississippi  company,  are  also  without 
merit.  ' 

[5]  With  respect  to  the  transaction  here  involved,  it  appears 

that  the  reorganization  committee  has  agreed  to  sell,  and  the 

Mississippi  company  has  agreed  to  purchase,  for  the  sum  of 
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$8,000  to  be  paid  in  casli,  aH  of  the  tdephome  property  herein* 
above  mentioiiedy  and  tiiat  the  said  parties  desire  tiie  iK>n8ent  and 
approval  of  the  Commission  to  said  sale  and  purchase,  and  also 
desire  tine  approval  of  a  certain  traffic  agreement  entered  into 
between  them,  a  copy  of  which  has  been  submitted  and  is  design 
nated  as  ^'petitioner's  exhibit  8/' 

The  Commission  having  considered  the  proposed  sale  and  pur^ 
chase  and  the  evidence  bearing  on  the  value  of  said  property, 
and  also  having  considered  the  terms  of  said  traffic  agreement 
and  the  evid^oce  relating  thereto^  is  of  the  opinion  that  the  sum 
of  $8,000,  which  is  the  agreed  sale  and  purchase  price,  reason- 
ably reflects  the  present  value  of  said  telephone  property,  which 
value  limits  the  amount  to  which  the  property  to  be  acquired 
should  ever  be  capitalized  by  the  Mississappi  com|)any;  that  the 
terms  and  provisions  of  said  traffic  agreement  are  reasonable  and 
just;  and  that  the  prayer  of  the  joint  petition  herein  should  be 
granted. 

Note. — ^A  gas-distributing  company  cannot  assert  that  constitu- 
tional rights  of  a  gas-producing  and  transporting  company  furnish- 
ing gas  to  the  former  company  upon  the  basis  of  a  percentage  of 
meter  readings  will  be  infringed  by  a  municipal  ordinance  fixing 
the  gas  rates  which  the  distributing  company  may  charge.  Newark 
Natural  Gas  &  Fuel  Co.  v.  Newark  (1917)  242  TJ.  S.  405,  61  L.  ed. 
393,  37  Sup.  Ct.  Rep.  156,  Ann.  Gas.  1917B,  1025. 

The  existence  and  validity  of  an  ordinance  granting  a  franchise 
for  the  operation  of  jitneys  may  be  questioned  by  a  utility  holding  a 
7alid  franchise  for  the  operation  of  street  cars.  Memphis  Street  B. 
Co.  V.  Eapid  Transit  Co.  —  Tenn.  — ,  198  S.  W.  890. 
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WBLSBACH  STBEET  LIGHTING  COMPANT 
PUBLIC  UTILITIES  COMMISSION  et  al. 

[No.  21,458.] 

(—  Kan*  —J  169  Pac  206.) 

€ammisaionB -^  Jurisdiction  ^  Regulation  of  munieipai  Btreet  Ugkt* 
ing. 

1.  The  power  to  regulate  the  establishment  and  maintenance  of 
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lamp-potiti  and  Ugfating  equipment  for  «  eit^s  strectB,  wbesi  tneh  aenr- 
iee  is  to  be  perfomed  wholly  or  principally  within  the  city,  is  specific- 
ally reserved  to  the  city  government  by  the  Public  Utilities  Act  (Gen. 
Stat.  1015,  §§  8329,  8361  [Laws  1911,  chap.  238,  §§  3,  33],  and  such 
power  is  not  vested  in  the  Public  Utilities  ConunisiioD,  except  as  the 
subject-matter  mi^  oome  before  the  Canonis^oB  by  proceedings  in  the 
nature  of  appeal  or  review. 
Vomniissions  ^  Jurisdiction  ^  Continuation  of  service  after  expira* 
tion  of  contract. 

2.  The  provisions  of  the  Public  Utilities  Act  forblddfaig  changes  in 
the  service  performed  by  a  public  utilities  company  without  oonseftt  of 
the  Public  Utilities  Commission  does  not  rehire  a  utility  company  to 
continue  a  public  service  after  its  contract  for  that  service  has  expired. 

<Jommissions  —  Jurisdiction  —  Street  lighting  —  As  affecting  niUnici' 
pal  control. 

3.  The  plaintiff  had  a  contract  with  the  city  of  Scammoa  to  es- 
tablish  and  maintain  street  lamps  and  to  light  the  city  streets.  Plain- 
tiff purchased  the  gas  for  its  lamps  from  a  distributing  gas  company 
under  a  contract  with  the  gas  company  approved  by  the  city.  Plain- 
tiff's contract  with  the  city  was  to  endure  ten  years.  At  the  expira- 
tion of  the  contract  term,  the  plaintiff  discontinued  its  service  and 
made  a  new  contract  with  the  city  whereby  it  was  reKeved  from  direct 
contract  relations  with  the  gas  company.  The  Public  Utilities  Com- 
mission ordered  the  prior  service  restored  on  the.  theory^  that  that  service 
could  not  be  changed  without  its  consent.  Held,  that  the  subject-matter 
was  within  the  governmental  and  corporate  control  of  the  city,  and  not 
the  Commission;  and  held,  thait  the  Public  Utilities  Act  did  not  extend 
the  plaintiff's  contract  for  service  beyond  its  specified  term  of  ten  years. 

[Novwnber  10,  1917.] 

On  motion  for  rehearing  in  a  decision  reversing  a  decree  of 
the  District  Court  of  Shawnee  County,  refusing  to  enjoin  the 
Public  Utilities  Commission  from  enforcing  its  order  requiring 
the  Welsbaoh  Street  Lighting  Company  ta  continue  service  at 
existing  rates  in  the  city  of  Scammon;  rehearing  denied. 

Appearances :  J.  W.  Dana,  of  Kansas  City,  Missouri,  for  ap- 
pellant; H.  O.  Caster  and  F.  S.  Jaehson,  both  of  Tc^ka,  for 
appellees. 

Dawson,  J.,  delivered  the  opinion  of  the  court : 
A  memorandum  opinion  was  handed  down  in  this  case  in  July, 
when  court  was  about  to  adjourn  for  the  summer  vacation.  101 
Kan.  438,  166  Pac.  514.  Since  then  we  have  been  favored  with 
another  brief  by  appellees,  and  their  petition  for  a  rehearing  has 
been  carefully  considered. 

P.U.IU918B. 


Digitized  by 


Google 


566  KANSAS  SUPBEME  COURT. 

The  subjeet-matter  of  the  litigation  eoncenid  tlie  Ic^Uty  of  an 
order  bf  the  Public  Utilities  Commission.  From  May  1,  1906^ 
until  May  1,  1916,  the  Welsbaeh  Street  Lighting  Company  had 
been  performing  a  certain  street  lighting  service  in  the  city  of 
Scammon.  On  May  1,  1916,  the  lighting  company  discontinued 
that  service.  The  Public  Utilities  Commission  ordered  the  serv- 
ice  continued  and  the  rates  restored.  The  lighting  company 
brought  this  suit  to  enjoin  the  Coromission  from  enforcing  its- 
order. 

The  service  which  had  b^en  performed  in  the  city  of  Scam- 
mon by  the  lighting  company  since  May  1,  1906,  was  pursuant 
to  a  contract  between  the  American  Gas  Company  and  the  Wels- 
baeh Street  Lighting  Company,  and  conformed  to  certain  ordi- 
nances of  the  city  of  Scammon.  The  contract  was  to  endure  ten 
years,  and,  in  substance,  it  provided  that  the  Wekbach  company 
should  furnish  certain  street  lamp-posts,  lamps,  and  lighting^ 
equipment,  and  care  for  and  maintain  the  same,  and  the  gas  com- 
pany was  to  furnish  the  gas  for  illumination  in  tiiese  lamps,  and 
the  city  was  to  pay  the  Welsbaeh  company  for  this  service,  and 
the  Welsbaeh  company  was  to  pay  a  stipulated  sum  to  the  gas- 
company  for  the  gas  consumed  in  these  street  lamps. 

Wiien  the  ten-year  contract  was  about  to  expire,  the  Welsbaeh 
company  notified  the  gas  company  that  it  desired  to  terminate  its 
contract  relation,  and  thereafter,  upon  the  expiration  of  its  con- 
tract, it  discontinued  its  acceptance  of  gad.  The  Welsbaeh  com- 
pany then  made  a  new  contract  with  the  city  of  Scammon,  in 
which,  upon  agreed  terms,  the  Welsbaeh  company  was  to  furnish 
a  service  substantially  similar  to  what  it  had  furnished  under  the 
old  contract,  but  in  which  the  city  itself  undertook  to  procure  the 
gas  for  the  lighting,  so  that  the  Welsbaeh  company  would  have  no 
further  direct  dealings  with  the  gas  company — ^thus  removing  a 
feature  of  friction  whi(^  had  theretofore  existed  between  the 
Welsbaeh  company  and  the  gas  company. 

The  district  court  refused  the  injunction,  which  in  effect  was  to 

hold  that  the  Welsbaeh  company  was  bound  to  obey  the  order  of 

the  Public  Utilities  Commission  and  to  continue  its  service  imder 

the  rates  and  terms  of  its  contract  which  expired  May  1,  1916, 

notwithstanding  the  expiration  of  that  contract,  and  notwith- 
P.U.R.1918B. 
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standing  that  the  Welsbach  company  and  the  city  of  Scammon 
had  made  a  new  contract  to  their  mutual  satisfaction. 

[1]  It  is  contended  by  appellant,  among  other  matters  which 
may  need  no  discussion,  that  the  service  of  lighting  of  the  streets 
of  Scammon  is  govramed  by  the  city,  and  not  by  the  Public  Utili- 
ties Commission,  and  that  the  ten-year  contract  for  the  lighting 
service  was  not  and  cannot  be  ext^ided  by  the  Public  Utilities 
Act. 

The  act  which  creates  the  Public  Utilities  Commission,  and 
clothes  it  with  power  to  supervise,  regulate,  and  control  all  im- 
portant public  service  companies  doing  business  in  Kansas,  re- 
serves to  the  cities  of  this  state  the  control  and  regulatien  of  cer- 
tain local  utilities:  "The  power  and  authority  to  control  and 
regulate  all  public  utilities  and  common  carriers  situated  and 
operated  wholly  or  principally  within  any  city  or  principally  op* 
crated  for  the  benefit  of  such  city  or  its  people,  shall  be  vested 
exclusively  in  such  city,  subject  only  to  the  right  to  apply  for 
relief  to  said  Public  Utilities  Commission  as  hereinafter  pro- 
vided in  §  83  of  this  act"  Gen.  Stat.  1915,  §  8329  (Laws 
1911,  chap.  238,  §  3). 

See  also  Gen.  Stat.  1915,  §  8361  (§  38  of  the  Utilities  Act). 

So  far  as  this  record  discloses,  the  business  of  the  Welsbach 
Street  Lighting  Company  is  wholly  confined  to  the  city  of  Scam- 
uion.  As  such,  the  supervision,  regulation,  and  control  of  its 
affairs  is  vested  in  the  city,  and  not  in  the  Commission.  Per- 
haps this  company  not  (mly  furnishes  lamp-posts,  etc.,  in  Scam- 
mon, but  it  may  be  furnishing  gas  mantles  and  globes  in  Salina, 
and  it  may  be  furnishing  caretakers  for  street  lights  in  St. 
Francis.  But  there  is  no  such  relation  between  these  supposed 
kinds  of  service  in  these  widely  s^arated  cities  as  to  render  it 
impractical  for  the  cities  to  govern  completely  the  distinct  kinds 
of  business  or  service  performed  in  their  several  jurisdictions. 
This  court  will  always  extend  a  very  liberal  interpretation  of  the 
Public  Utilities  Act  so  as  to  give  the  Public  Utilities  Commis- 
sion effective  use  of  its  lawful  powers  over  the  utility  companies 
lawfully  subject  to  its  controL  Even  where  it  is  strongly  de- 
batable whether  the  utility's  business  is  or  is  not  confined  princi- 
pally to  one  town  or  city,  this  court  is  inclined  to  resolve  the 
doubt  in  favor  of  the  Commission's  authority.     State  ex  reL 
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Dawson  v.  Leavenworth  City  &  Ft  L.  Water  Oa  92  Kan.  227, 
231, 140  Pac.  103.  This  is  wisdy  so,  because  wherever  the  busi- 
ness of  a  public  utility  company  extends  outside  the  limits  of  one 
city,  even  in  i^  relatively  small  degree,  cconj^oations  as  to  the 
control  of  that  service  are  likely  to  arise,  or  such  outside  service 
may  go  unregulated  altogether  unless  the  supervision  of  the  State 
Commission  is  recognized.  But  where  the  utility  is  subject  to 
city  control,  and  not  to  the  State  Commission's  control,  the  court's 
support  of  the  city's  powers  must  be  ju»t  as  liberal,  so  that  the 
city  may  effectually  exercise  its  govenunental  powers  and  dis- 
charge the  duties  intrusted  to  it  by  the  legislature. 

Apparently  the  Commissicm  and  the  trial  court  have  attached  a 
consequence  not  intended  by  this  court  to  its  decision  in  Scam- 
mon  V.  American  Gas  Ca  98  Kan-  812,  P.U.R1917A,  531,  160 
Pac.  316.  The  relation  of  the  present  plaintiff  to  the  principal 
litigants  in  that  case  was  not  adjudicated  by  this  court  The  is- 
sue whether  the  Welsbach  company  was  subject  to  the  local  con- 
trol of  Scammon  or  subject  to  the  state  control  of  the  Commis- 
sion was  not  raised,  and  of  course  it  was  not  decided. 

Is  the  decision  in  State  ex  rel.  Marshall  v.  Wyandotte  County 
Gas  Co.  88  Kan.  165, 127  Pac.  639,  at  variance  with  this  view? 
Kot  necessarily.  Some  language  in  that  opinion  might  be  so 
construed.  The  gist  of  that  decision,  however,  was  that  the 
Wyandotte  County  Gas  Company,  which  supplied  gas  to  Kansas 
City  and  Bosedale,  was  not  exempt  from  the  control  of  the  State 
Commission  merely  because  there  was  no  physical  connection  be- 
tween the  "plants"  of  the  two  adjacent  cities.  PeAaps  some 
language  in  the  opinion  in  that  case,  if  disassociated  from  its 
pertinent  facts,  was  too  broad.  Certainly  the  court  had  no  in- 
tention  of  declaring  a  rule  that  would  make  it  impossible  for  a 
city  like  Scammon  to  control  the  service  of  furnishing  lamp- 
posts, etc,  within  ita  municipal  limits,  merdy  because  the  party 
furnishing  that  service  might  also. be  furnishing  a  service  of  the 
same  or  a  different  kind  in  another  city  a  hundred  miles  away, 
with  no  necessary  rdlation  or  interdependence  between  the  service 
in  the  one  city  and  the  other. 

The  cities  of  this  state  have  always  had  the  power  to  r^ilate 
and  control  their  local  public  service  corporations — assuming  that 
the  furnishing  of  lamp-posts,  etc.,  is  a  public  service.     Gen. 
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Stat  18«8,  chaps.  18, 19 ;  Qen.  Stat  1909,  diape.  16-19.  CltkB 
still  have  that  pcywer,  ezoept  -where  ttey  have  beea  stripped  of  it 
by  the  PubKo  Utilities  Act  Gen.  Stat  1915,  §  8368;  Laws 
1911,  chap.  288,  §  40;  Humphrey  v.  Priatt,  98  Kan.  413,  418, 
144  Pac.  197.  And  where  the  utility  service  is  furnished  wholly 
or  principally  within  one  city,  the  power  of  control  is  expressly 
reserved  to  the  city.  Public  Utilities  Act,  §§  3  and  33.  If  the 
looal  utility  company  and  the  city  come  to  loggerheads,  then  the 
Public  Utilities  Commission  may  take  jurisdiction  by  a  proceed- 
ing somewhat  in  the  nature  of  an  appeal  or  right  of  review.  Gen. 
Stat  1916,  §  8361 ;  Laws  1911,  chap.  238,  §  33. 

[2,  3]  Counsel  for  the  PubKc  Utilities  Commission  contend 
that  §  20  of  the  Public  Utilities  Act  (Gen.  Stat  1916,  §  8347) 
has  the  effect  of  extending  the  duration  of  tiie  plaintiff's  contract 
of  1906,  because  the  rates,  service,  etc,  in  vogue  on  January  1, 
1911,  may  not  be  changed  without  the  oonsent  of  the  Public 
Utilities  Commission.  Secticxn  8347  reads :  ^^Whenever  any  com- 
mon carrier  or  public  utility  governed  by  the  provisions  of  this 
act  shall  desire  to  make  any  change  in  any  rate,  joint  rate  toll, 
charge  or  clasisification  or  schedule  of  charges,  or  in  any  irule 
or  regulation  or  practice  pertaining  to  the  iSertice  or  rates  of 
any  such  public  utility  or  common  carrier,  such  public  utility 
or  common  carrier  shall  file  with  the  Public  Utilities  Commission 
a  schedule  showing  the  changes  desired  to  be  made  and  put  in 
force  by  such  public  utility  or  common  carrier,  and  such 
changes  shall  be  plainly  indicated  by  proper  reference  marks  in 
amendments  or  supplements  to  existing  tariffs,  schedules  or  classi- 
fications, or  in  new  issues  thereof.  No  change  shall  be  made 
in  any  rate,  toll,  charge  or  classification  or  schedule  of  charges, 
joint  rates,  or  in  any  rule  or  r^ulation  or  practice  pertaining 
to  the  service  or  rates  of  any  such  public  utility  or  common  car- 
rier, without  the  consent  of  the  Commission,  and  within  thirty 
days  after  such  changes  have  been  authorized  by  said  Public 
Utilities  Commission,  then  copies  of  all  tariffs,  schedules,  and 
classifications,  and  all  rules  and  regulations,  shall  be  filed  in 
every  station,  oflSceor  depot  of  every  such  public  utility  ax»d  every 
common  carrier  in  this  state,  for  public  inspection.'' 

Another  pertinent  section  reads: 

^^Sec  80.     Unless  the  Commission  shall  otherwise  order,  it 
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shall  be  unlawful  for  any  common  carrier  or  public  utility  gov- 
erned by  the  provisions  of  tfiis  act  within  this  state  to  demand, 
collect  or  receive  a  greater  compensation  for  any  service  than 
the  charge  fixed  on  the  lowest  schedule  of  rates  for  the  same  serv- 
ices on  the  1st  day  of  January,  1911/'    Gen  Stat.  1915,  §  8368. 

The  plaintiffs  service  in  the  city  of  Soammon  was  pursuant 
to  a  contract  which  had  the  approval  of  the  city,  and  that  con- 
tract was  to  endure  for  ten  years.  The  Public  Utilites  Act  did 
not  modify  that  contract;  it  did  not  impair  it;  it  did  not  extend 
it.  It  does  not  seem  necessary  to  enter  the  very  debatable  field 
as  to  whether,  if  so  construed,  the  act  would  violate  §  10  of  the 
Federal  Constitution.  The  court  is  familiar  with  the  doctrine 
that  the  contract  and  due  process  clauses  of  the  Federal  Consti- 
tution are  not  violated  by  legislative  interference  with  the  con- 
tract rights  of  public  service  corporations,  where  that  interfer- 
ence is  based  upon  a  just  and  rational  exercise  of  the  police 
power  of  the  state,  and  state  regulations  abrc^ting  the  discrimi- 
natory or  extortionate  features  of  prior  contracts  of  public  serv- 
ice corporations  usually  fall  within  that  principle.  Chicago, 
B.  &  Q.  R  Co.  V.  Nebraska,  170  U.  S.  67,  42  L.  ed.  948,  18 
Sup.  Ct.  Rep.  613;  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U. 
S.  467,  65  L.  ed.  297,  34  L.RA.(N.S.)  671,  31  Sup.  Ct  Rep. 
265 ;  Portland  R.  Light  &  P.  Co.  v.  Railroad  Commission,  229 
U.  S.  397,  57  L.  ed.  1248,  83  Sup.  Ct.  Rep.  820;  Milwaukee 
Electric  R.  &  Light  Co.  v.  Railroad  Commission,  238  IT.  S.  174, 
59  L.  ed.  1254,  P.U.R1916D,  591,  35  Sup.  Ct  Rep.  820; 
Pinney  &  B.  Co.  v.  Los  Angeles  Gas  &  E.  Corp.  L.R.A.1915C, 
282,  and  note  (168  Cal.  12,  141  Pac  620,  Ann.  Cas.  1915D, 
471) ;  Raymond  Lumber  Co.  v.  Raymond  Light  &  Water  Co. 
92  Wash.  330,  L.R.A.1917C,  574,  P.II.R.1916F,  437,  159  Pac. 
133;  Benwood  v.  Public  Service  Commission,  L.R,A.1915C, 
261,  and  notes  (75  W.  Va.  127,  83  S.  E.  295). 

None  of  the  decided  cases,  however,  go  so  far  as  to  hold  that 
the  police  power  will  justify  an  arbitrary  extension  of  the  dura- 
tion of  a  public  service  company's  contract — ^to  change  it,  for 
example,  from  ten  years'  duration  to  fifteen  or  twenty  years' 
duration,  or  to  indefinitely  extend  it.  Paul  Smith's  Hotel  Ca 
V.  Mountain  Home  Teleph.  Co.  (N.  Y.)  P.TJ.R.1916C,  78. 
Li  Bewick  v.  Alpena  Harbor  Improv.  Co.  39  Mich.  700,  a  statute 
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was  considered  which  gave  three  years^  additional  life  to- corpo- 
rations whose  diarters  had  expired  or  had  heem.  forfeited.  Chief 
Justice  Campbell  said:  '^Chapter  130  (§  3436)  of  the  Compiled 
Laws  provides  that  corporations  whose  charters  shall  expire  by 
their  own  limitation^  or  shall  be  annulled  by  forfeiture  or  other- 
wise^  shall  nevertheless  continue  to  be  bodies  corporate  for  the 
term  of  three  years  after  the  time  when  they  would  have  been 
so  dissolved,  for  the  purpose  of  prosecuting  and  defending  suits 
by  or  against  them,  and  of  enabling  them  gradually  to  settle  and 
close  their  concerns,  to  dispose  of  and  convey  their  prc^rty  and 
to  divide  their  capital  stock ;  but  not  for  the  purpose  of  continu- 
ing the  business  for  which  such  corporations  have  been  or  may 
be  established."     89  Mich,  page  704. 

A  critical  examination  of  another  case  cited  by  appellees  (Re 
Consolidated  Gas  Co.  66  Misc.  49,  106  K  T.  Supp.  407),  and 
of  the  case  referred  to  in  that  opinion  (Miner  v.  New  York  C. 
&  H.  R  R  Co.  123  K  Y.  242,  25  N.  E.  339  takes  nothing 
from  this  view.  See  also  Krutz  v.  Paola  Town  Co.  20  Kan. 
397.  General  legislation  extending  such  contracts  or  corporate 
charters  or  franchises  may  be  valid  as  grants  of  corporate  power, 
but  to  be  both  valid  and  binding  upon  the  corporations  the  grants 
of  power  must  be  accepted  by  the  latter,  formally  or  by  acquies- 
cence or  estoppel. 

One  phase  of  this  question  was  lately  before  this  court.  In 
Wilson  V.  Weber,  101  Kan.  425,  166  Pac.  512,  a  public  service 
corporation  which  had  enjoyed  a  franchise  from  the  city  for 
fifteen  years  refused  to  remove  its  poles  and  wires  from  the  city 
street  when  its  franchise  term  expired.  It  imisted  that  the 
Public  Utilities  Act  forbade  it  to  remove  its  poles,  etc.,  and  for- 
bade it  to  change  its  utility  service  without  the  consent  of  the 
Public  Utilities  Commission;  and  that  the  older  statutes  con- 
ferring authority  upon  the  city  to  regulate  and  govern  matters  of 
this  sort  were  superseded  and  impliedly  repealed  by  the  Public 
Utilities  Act.  In  analyzing  the  pertinent  provisions  of  the  act, 
Chief  Justice  Johnston,  speaking  for  the  court,  said :  "But  none 
of  these  provisions  nor  anything  contained  in  the  act  hints  at  a 
legislative  purpose  to  give  the  Commission  authority  to  impose 
a  franchise  upon  the  people  of  a  city,  whether  willing  or  unwill- 
ing, nor  to  reanimate  a  franchise  that  has  expired.     It  ean  no 
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more  grant  or  reiiew  a  franchise  thscn  it  can  create  a  corporation 
or  vest  a  foreign  corporation  with  authority  to  do  busineas  in 
the  state.  .  .  •  The  same  may  be  said  of  Soammon  v.  Ameri* 
can  Gas  Co.  98  Kan.  812,  P.U,R1917A,  581,  160  Pac  316, 
also  cited  by  defendants.  In  that  case  the  gas  company  had  been 
granted  a  franchise  to  furnish  gas  to  others,  and  under  the  grant 
it  had  laid  pipes  and  delivered  gas  to  consumers.  It  ceased  to 
supply  the  gas  as  it  was  required  to  do  under  the  franchise  and 
its  contract)  and  it  was  held  that  the  matter  of  restoring  and 
continuing  the  service  was  within  the  jurisdiction  of  the  Public 
Utilities  Commission.  A  wholly  diff^pent  controversy  would 
have  been  presented  if  the  gas  company  had  entered  the  city 
without  a  franchise,  and  the  question  had  arisen  whether  the 
mayor  and  council  of  the  city  or  the  Public  Utilities  Commis- 
sion had  the  control  of  the  streets  of  Scammon,  or  whether  the 
Commission  could  revive  a  franchise  that  had  expired.  •  .  . 
"No  express  repeal  of  the  statute  giving  the  authority  to  cities  has 
been  discovered,  and  we  think  none  is  implied." 

The  corollary  to  the  Wilson  Case  is  the  one  at  bar.  If 
a  public  service  corporation  may  not  tarry  in  a  city  after  its 
franchise  has  expired,  it  cannot  be  compelled  to  tarry  after  its 
contract  of  service  has  expired.  And  since  it  is  under  no  further 
corporate  duty,  there  is  nothing  to  prevent  it  from  ettutering  into 
a  new  contract  or  acquiring  a  new  or  different  franchise;  nor 
can  there  be  any  possible  haim  arise  from  this,  for  an  unfair  con- 
tract between  the  city  and  the  utility  company  may  be  corrected 
either  by  the  initiative  and  referendum  of  the  elect(wrs  or  by 
Appeal  to  the  Public  Utilities  Commission  (Utilities  Act,  §  33), 
or  by  both  of  these  correctives.  It  cannot  be  that  the  legislature 
intended  to  burden  the  State  Commission  in  the  first  instance 
with  the  myriad  public  service  matters  of  purely  local  concern 
which  continually  lurise  in  all  the  half  thousand  cities  of  this 
state.  It  would  not  be  humanly  possible  for  the  Commissum  to 
attend  to  them,  to  say  nothii^  of  the  more  important  concerns 
for  the  regulation  of  which  the  Commission  was  created. 

The  further  reflection  given  to  this  case  reassures  the  eourt 
that  its  memorandum  decision  handed  down  in  July  was  correct^ 
and  it  is  adhered  to.  Behearing  denied.  All  the  Justioes  con- 
curring. 
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MINNESOTA  RAILROAD  AND  WAKEMOTTSB  COMMISSION. 

BE  STANDABD  TELEPHONE  COMPANY. 

Constitutional  taw  —  Impairment  of  contract  —  Effect  of  regulation, 

1.  The  Minnesota  Commission  has  authority  to  change  the  rates  for 
telephone  serTioe  fixed  by  franehiss,  upon  the  utilitj^s  e<»npliance  with 
the  statute  giving  the  Commission  jurisdietiou; 

Returti  —  Telephones  —  Increase  in  rates  authorized. 

2.  A  village  telephone  company  was  allowed  to  increase  its  rates 
so  as  to  produce  a  net  operating  income  of  14X)7  per  cent  on  the  Com- 
mission's valuation  of  the  plant,  for  depreciation,  return  on  investment, 
and  surplus,  where  a  great  part  of  the  revenue  is  secured  through 
switching  service  for  connecting  rural  companies,  fjid  the  proposed 
rates  are  resfionable  and  comparable  with  the  rates  charged  in  villages 
of  like  size. 

[December  18,  1017.] 

Application  of  the  Standard  Telephone  Company  to  increase 
its  rates  for  local  exchange  service  at  Preston;  increase  of  all 
rates  allowed  with  exception  of  switching  service  to  rural  Con- 
necting lines,  for  which,  without  prejudice,  a  rate  of  $1.50  per 
jear  for  station  was  designated  as  reasonable.  The  present  or 
structural  value  of  the  company's  properly  at  Preston  was  fixed 
at  $11,412.81. 

Appearances:  E.  A.  Prendergast,  General  Counsel,  for  the 
Standard  Telephone  Company;  Hopp  &  Larson,  attorneys,  for 
the  village  of  Preston;  F.  C.  Bassee,  attorney,  for  connecting 
rural  companies. 

By  the  Comfnission :  Hearings  in  the  above  matt^  wBre  held 
at  Preston,  Minnesota,  on  October  4  and  October  30,  1916. 

The  Standard  Telephone  Company  is  a  corporation  organized 
imder  the  laws  of  the  states  of  Minnesota  and  Iowa,  with  its 
headquarters  at  Waukon,  Iowa.  It  operates  a  system  of  toll  lines 
and  exchanges  in  Iowa  and  Minnesota,  and  particularly  ex- 
changes at  Preston  and  Caledonia,  Minnesota,  with  toll  lines 
connecting  these  and  other  points.  The  present  rates  in  effect  at 
Preston  are  as  follows:  Individual  line  business,  $1.60  per 
month ;  individual  line  residence,  90  cents  per  month ;  four-party 
line  residence,  90  cents  per  month;  rural  connecting  companies, 
$1  per  station  per  annum. 
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The  petitioner  requests  authority  to  place  into  effect  the  fol- 
lowing schedule:  Individual  line  business,  $2  per  month;  in- 
dividual line  residence,  $1.25  per  month;  two-party  line  res- 
idence, $1  per  month ;  multiparty  rural,  $1.25  per  month ;  ex- 
tension stations,  50  cents  per  month ;  rural  connecting  companies,^ 
$3  per  station  per  annum. 

[1]  The  attorney  for  the  village  of  Preston  entered  a  protest 
against  an  increase  in  the  village  rates,  alleging  that  on  April 
3,  1900,  the  village  council  granted  the  telephone  company  a 
franchise  known  as  ordinance  No.  65,  r^ulating  the  building 
and  operation  of  telephone  lines  and  exchanges  within  the  cor- 
porate limits  of  the  village;  that  this  ordinance  provided  for 
maximum  rates  for  residence  service  of  75  cents  p^  month  and 
for  business  service  $1  per  month;  that  the  company  operated 
imder  these  rates  until  1914,  when  the  village  authorized  the 
telephone  company  to  increase  the  rates  for  residence  service  to 
90  cents  per  month  and  for  business  service  to  $1.50  per  month 
on  account  of  contemplated  expenditures  for  improvements  to  be 
made  in  the  telephone  system.  The  attorney  for  the  village  con- 
tends that  the  building  of  the  exchange  by  the  company  under 
franchise  ordinance  No.  56,  and  its  subsequent  agreement,  con- 
stitutes a  valid  and  existing  contract  under  which  the  Commis- 
sion is  without  authority  to  change  the  rates. 

By  the  enactment  of  chapter  162  of  the  General  Laws  of  1915 
the  legislature  took  from  municipalities  the  right  to  regulate  the 
rates  and  practices  of  telephone  companies,  and  placed  telephone 
companies  xmder  the  jurisdiction  of  the  Railroad  and  Warehouse 
Commission. 

Section  15  of  the  above  act  provides  as  follows: 

"Any  telephone  company  operating  under  any  existing  license, 
permit  or  franchise  or  which  shall  hereafter  before  the  taking 
effect  of  this  act,  acquire  any  license,  permit  or  franchise,  may, 
upon  filing  with  the  clerk  of  the  municipality  which  granted  such 
franchise,  a  written  declaration  that  it  surrenders  such  license, 
permit  or  franchise,  receive  in  lieu  thereof,  an  indeterminate 
permit  as  defined  in  this  act;  and  such  telephone  company  shall 
thereafter  hold  such  permit  under  all  the  terms,  conditions  and 
limitations  of  this  act.  The  filing  of  such  declaration  shall  be 
deemed  a  waiver  by  such  telephone  company  of  the  right  to  insist 
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upon  the  fulfilment  by  any  municipalily  of  any  contract  thereto- 
fore entered  into  relating  to  any  rate,  charge  or  service  made 
subject  to  regulation  by  this  act  Upon  filing  such  written  dec- 
laration by  the  telephone  company,  the  clerk  of  the  municipality 
shall  file  with  the  Commission  a  certificate  showing  that  fact  and 
the  date  thereof,  and  thereupon  it  shall  receive  an  indeterminate 
permit  from  the  Commission  conferring  the  same  rights  as  if 
originally  granted  under  this  act." 

Pursuant  to  the  provisions  of  this  section,  the  Standard  Tel- 
ephone Company  on  the  11th  day  of  November,  1915,  filed  with  - 
the  recorder  of  the  village  of  Preston  a  written  declaration  where- 
by it  surrendered  its  franchise,  the  filing  of  which  was  certified 
to  this  Commission,  and  an  indeterminate  permit  thereupon  was 
issued  by  the  Commission  under  date  of  November  29,  a.  d.  1915. 

[2]  The  petitioner  filed  exhibits  covering  a  valuation  of  the 
Standard  Telephone  Company's  property  at  Preston,  showing  a 
reproduction  cost  new  of  $14,776.99,  and  a  present  or  structural 
value  of  $13,461.56.  This  valuation  was  checked  by  the  Com- 
mission's engineer,  who  found  the  reproduction  cost  new  to  be 
$12,969.24,  and  the  present  or  structural  value  to  be  $11,412.81. 
The  exhibits  of  the  petitioner  pertaining  to  the  earnings  and  ex- 
penses of  the  company  for  the  year  ended  June  30,  1916,  were 
checked  by  the  Commission  and  showed  the  gross  earnings  of 
the  company  for  that  year  at  Preston  to  be  $4,125.25,  expenses, 
$2,766.35,  taxes,  $123.75,  leaving  a  net  operating  income  of 
$1,235.15,  with  which  to  meet  depreciation,  return  on  the  in- 
vestment, and  surplus.  This  amounts  to  a  return  of  9.175  per 
cent,  to  provide  for  depreciation,  and  a  return  on  the  investment 
based  on  $13,461.56,  the  company's  claimed  present  value  of  the 
property,  or  10.821  per  cent  on  $11,412.81,  the  present  value 
found  by  the  Commission's  engineer. 

During  the  period  from  March,  1914,  to  May,  1915,  the  com- 
pany rebuilt  the  entire  exchange,  replacing  old  equipment  with 
new  and  modem  facilities,  replacing  aerial  wire  with  aerial  cable, 
placing  the  plant  on  an  up-to-date  basis  and  in  condition  to 
furnish  a  very  good  class  of  service.  At  the  time  this  case  was 
being  considered  the  telephone  company  had  in  service  69  busi- 
ness telephones,  172  one-party  residence  telephones,  38  four^ 
party  residence  telephones,   1  extension  telephone,  making  a 
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total  of  281  stations  within  the  village.  In  addition  to  this,  the 
company  furnished  service  to  twenty  rural  companies,  serving 
202  stations  on  twefnty-one  circuits.  The  company  operates  no 
rural  line  of  its  own. 

The  company  estimates  gross  earnings  of  $5,404.05  under  the 
proposed  rates ;  operating  expenses,  $3,340.35 ;  uncoUectahle  ac- 
counts, $108.08;  taxes,  $185.72,  leaving  a  net  operating  income 
of  $1,769.90,  which  would  produce  13.142  per  cent  for  deprecia- 
tion and  return  on  the  investment  on  the  company's  figure  for 
present  value  of  the  property  and  15.5  per  cent  on  the  present 
value  of  the  property  arrived  at  by  the  Conmiission's  engineer. 
The  company's  estimate  of  revenue  under  the  proposed  rates  is 
based  on  an  assumption  that  there  will  be  a  loss  of  ten  residence 
subscribers  if  the  proposed  rates  were  put  into  effect;  that  a 
change  in  the  classification  of  service  will  be  effected  reducing  the 
number  of  individual  line  residence  telephones  from  172  to  25, 
the  remaining  176  to  come  under  the  two-party  classification.  The 
Commission  cannot  agree  to  this  classification  of  service  for  the 
reason  that  past  experience  shows  that  a  reasonable  increase  in 
the  rate  for  residence  service  does  not  have  the  effect  of  reducing 
the  number  of  subscribers  using  the  one-party  service  to  the  ex- 
tent indicated  by  the  company's  estimate.  It  would  appear  more 
nearly  reasonable  to  assume  that  tiiere  would  be  at  least  50 
individual  line  residence  stations,  leaving  151  stations  under  the 
two-party  residence  service.  Using  this  classification  of  69  busi- 
ness telephones  at  $2  per  month,  50  one-party  residence  at 
$1.25  per  month,  151  two-party  residence  stations  at  $1  per 
month,  1  extension  station  at  50  cents  per  month,  and  202 
connecting  rural  stations  at  25  cents  per  month,  would  bring  the 
gross  earnings  to  $5,479.05.  In  this  item  of  earnings,  there  is 
included  $649.05  as  commissions  due  the  exchange  for  the  han- 
dling of  toll  business  of  the  connecting  toll  companies,  which 
amount  is  the  same  as  that  for  the  year  ended  June  30,  1916. 

At  the  present  time,  the  commercial  work  of  the  Preston  ex- 
change is  perfomied  by  the  local  manager  at  Caledonia  and  the 
maintenance  and  routine  construction  work  is  performed  by  a 
lineman,  with  headquarters  at  Caledonia,  who  is  responsible 
for  the  proper  care  of  the  exchanged  at  Caledonia  and  Preston, 
together  with  60  miles  of  toll  lines.     Taking  care  of  both  ex- 
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diangea  by  this  <»ie  man  has  d^ajed  maintenanoe  at  both 
exdlianges,  and  has  been  the  cause  of  considerable  complaint  on 
the  part  of  Preston  subscribers,  because  of  apparent  unreason- 
able delay  in  the  restoring  of  service  when  the  telephone  lines  or 
stations  were  out  of  order.  In  order  to  properly  care  for  the 
Preston  eiechange  and  give  the  subscribers  good  telephone  serv- 
ice,  it  is  necessary  that  the  company  keep  a  man  permanently 
located  at  Preston,  which  will  add  considerably  to  the  operating 
expenses  of  the  exdiange.  At  the  present  time,  the  highest  salary 
paid  to  operators  of  the  exchange  is  $26  per  month,  and  it  will 
be  necessary  to  increase  the  salaries  of  all  operators.  The  Com- 
mission therefore  takes  no  exception  to  the  ccwnpany's  estimate 
of  proposed  expense  of  $3,340.35.  The  Commission  does  take  ex- 
ception to  the  amount  of  $108.08  charged  under  the  head  of  *TJn- 
collectable  Accounts,^'  for  it  finds  that  it  has  been  necessary  to 
charge  off  a  large  proportion  of  this  amount  eadi  year  because 
the  telephone  company,  in  dealing  with  the  connecting  company's 
rural  subscribers,  rendered  its  bills  and  made  collections  from  the 
individual  farm  subscribers,  instead  of  doing  business  with  each 
connecting  company  as  a  whole  through  its  secretary  or  other 
c&cers.  Telephone  companies  operating  exchanges  and  furnish- 
ing service  to  rural  ccmipanies  upon  a  switching  basis  should  not 
and  cannot  reasonably  be  expected  to  do  business  with,  render 
bills  and  msdse  collections  from,  the  individual  subscribers  of  those 
companies.  Doing  business  with  connecting  companies  as  a 
whole  through  the  proper  officers  of  those  companies  would  reduce 
the  operating  expenses  of  the  exchange  furnishing  the  service, 
as  well  as  reduce  the  uncoUectable  accounts,  to  a  minimum.  The 
Commission  is  of  the  opinion  that  in  this  case  an  allowance  of 
$50  per  annum  for  uncoUectable  accounts  is  ample,  particularly 
where  the  company  has  operated  in  the  community  for  a  period 
of  years,  enabling  its  officers  to  become  thoroughly  familiar  with 
all  of  the  subscribers  served. 

Changing  the  company's  estimate  as  to  proposed  revenues  but 
using  their  charge  for  operating  expense  of  $3,340.35,  and  re- 
ducing the  amount  of  uncoUectable  accounts  to  $50,  wiU  produce 
a  net  operating  income  of  $1,900.73,  which  wiU  give  a  return  of 
over  16  per  cent  to  provide  for  depreciation  and  a  return  on  the 
investment  on  the  basis  of  the  present  value  of  the  property  de- 
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teniiiniBd  by  ^be  Coamtusbion's  engineer.  Upon  review  of  the  facte 
in  this  case,  the  Commission  finds :  That  the  revenue  aocming 
in  this  instance  by  reason  of  the  large  number  of  rural  statiosis 
receiving  service  upon  the  switching  basis  is  an  important  factor 
bearing  upon  the  net  return ;  that  tiie  proposed  rates  for  the  local 
service  within  the  village  are  reasonable  and  comparable  with 
rates  charged  in  villages  the  size  of  Preston ;  that  any  adjustm^it 
in  this  schedule  of  the  proposed  rates  should  be  made  in  the  rate 
charged  to  connecting  rural  companies.  The  Commission  there- 
fore, for  the  purpose  of  the  case,  and  without  prejudice,  is  of  ihe 
opinion  that  a  rate  of  $1.50  per  station  per  annum  for  rural 
switching  is  reasonable. 

The  corrections  and  adjustments  made  above  vdll  produce  a  i 

net  operating  income  of  $1,606.82  to  provide  for  depreciation, 
return  on  the  investment  and  surplus,  or  14.07  per  cent  on  the 
Commission's  present  value  of  $11,412.81. 

It  is  therefore  ordered  that  the  Standard  Telephone  Company 
be  and  the  same  is  hereby  pemiitted  to  charge  the  following  rea- 
sonable and  maximum  rates  for  telephone  service  at  its  Preston 
exchange,  the  same  to  be  effective  January  1,  1918:  Individual 
line  business,  $2  per  month ;  individual  line  residence,  $1.25  per 
month;  two-party  line  residence,  $1  per  month;  extension  sta- 
tions, 50  cents  per  month;  multiparty  rural  (company  ovmed) 
$1.25  per  month;  connecting  company  rural,  $1.50  per  station 
per  armum. 

Note. — ^A  municipal  ordinance  authorizing  a  utility  to  charge  a 
higher  rate  than  that  fixed  in  its  municipal  franchise  is  not  invalid 
as  impairing  the  obligation  of  a  contract;  as  being  without  considera- 
tion; as  being  an  amendment  of  the  franchise;  nor  as  being  in  excess 
of  the  power  conferred  upon  the  municipality  by  statute  (Iowa  Code 
Supp.  1913,  §  725)  authorizing  it  **to  r^ulate  and  fix  rates'^  of  com- 
pensation which  shall  not  be  '^abridged  by  ordinance,  resolution,  or 
contract.**  Iowa  R.  &  Light  Co.  v.  Jones  Auto  Co.  (1917)  —  Iowa, 
— ,  164  N.  W.  780. 

The  action  of  a  state  commission  in  suspending  rate  schedules 

fixed  by  contract  between  a  carrier  piping  natural  gas  into  tiie  state, 

and  distributing  companies  there,  and  in  assuming  jurisdiction  to 

fix  and  regulate  the  rat^  to  be  charged  these  consumers,  is  a  direct 

unlawful  burden  on  interstate  commerce,  and  in  effect  constitutes  the 

taking  of  the  property  of  the  carrier  without  due  process  of  law. 

Landon  v.  Public  Utilities  Commiwion  (1917)  245  Fed.  950. 
P.U.R.1918B. 
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EB  NOBTHWESTEBN  TELEPHONE  EXCHANGE  COM- 
PANY  et  al, 

Coniract8  —  Termination  —  Effect  of  letter. 

1.  A  letter  from  a  telephone  utility  to  a  eonneeting  line,  stating 
that  it  desires  thereafter  to  charge  all  switching  fees  on  the  basis  fixed 
at  a  designated  exchange  cannot  be  considered  as  a  proper  notice  to 
terminate  contracts  fixing  different  fees  for  line  connections  at  other 
exchangee. 

Bvidence  —  Burden  of  proof  —  VnreaeontMeness  of  a  rate, 

2.  The  burden  of  showing  that  the  existing  compensation  for 
switching  service  between  connecting  telephone  lines  is  insufficient  and 
unreasonable  falls  on  the  complaining  company,  where  it  appears  that 
the  existing  basis  of  settlement  is  aa  established  custom  tiiroughout  the 
state. 

Bates  —  Telephones  —  Toll  lines  —  Switching  fees. 

3.  A  switching  fee  of  5  cents  for  each  originating  and  terminating 
toll  niessage  passing  over  the  lines  of  a  telephone  company  to  a  con- 
necting company  was  fixed  as  a  proper  basis  of  settlement  for  the  han- 
dling of  the  toll  business  of  the  former  by  the  latter,  where  it  appeared, 
that  this  was  the  prevailing  rate  for  like  service  in  the  state,  and  the 
connecting  company  was  unable  to  show  that  it  was  unreasonable. 

[December  20,  1917.] 

Pboceedino  to  &x  the  amount  of  switching  fees  to  be  cKai^d 
on  business  between  the  toll  lines  of  the  Northwestem  Telephone 
Exchange  Company  and  the  local  exchanges  of  the  Fulda  Tel- 
ephone Company,  and  to  cause  connections  of  said  lines  to  be 
made  at  Huron  Lake,  Bushmore,  Storden,  WestlMrook,  and 
Brewster;  switching  fee  of  5  cents  on  an  'W  and  "ouf*  basis 
fixed ;  connections  between  the  lines  ordered  to  be  maintained. 

Appearances :  F.  D.  Lindquist,  Secretary,  for  the  Fulda  Tel- 
ephone Company;  H.  A.  Prendergast,  General  Counsel,  for  the 
Northwestern  Telephone  Exchange  Company;  C.  B.  Randall,^ 
Attorney,  for  the  Tri-State  Telephone  and  Telegraph  Company. 

By  the  CommissiQn:  This  case  was  brought  about  by  rea- 
son of  complaints  from  citizens  of  Heron  Lake  and  Brewster, 
Minnesota,  because  the  Northwestern  Telephone  Exchange  Com- 
pany disconnected  its  toll  lines  from  the  exchanges  of  the  Fulda 
Telephone  Company  at  Heron  Lake,  Eushmore,  Storden,  West- 
brook,  and  Brewster,  on  September  1,  1915. 
P.U'.R.1918B.  ^s 
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The  Pulda  Telephone  Company  is  a  corporation,  operating  a 
system  of  e:^changes  and  toll  lines  in  Cottonwood,  Jackaon,  Mur- 
ray, and  Nobles  counties.  It  is  the  practice  of  the  Fulda  Com- 
pany to  give  its  subscribers  at  eadi  exdiange  service  to  all  of  its 
exchanges,  without  other  charge  than  that  which  is  paid  by  the 
subscriber  for  the  service  at  the  exchange  to  which  he  is  directly 
connected,  and  a  charge  for  service  over  its  toll  lines  is  only  made 
to  nonsubscribers. 

[1]  For  a  number  of  years  there  existed  a  connection  between 
the  toll  lines  of  the  Northwestern  Telephone  Exdiange  Company 
and  the  exchanges  of  the  Fulda  company  at  Heron  Lake  and 
Rushmore,  under  a  contract  the  terms  of  which  provided  for 
payment  by  the  Northwestern  company  to  the  Fulda  company 
upon  the  basis  of  20  per  cent  on  originating  or  outgoing  business, 
and  10  cents  on  each  incoming  or  terminating  message.  Dur- 
ing the  year  1910,  the  Fulda  company  entered  into  contracts 
with  the  Northwestern  Telephone  Exchange  Company  for  a  con- 
nection of  the  toll  lines  of  the  latter  company  with  the  exchanges 
of  the  Fulda  company  at  Westbrook  and  Storden,  under  the 
terms  of  which  the  Northwestern  company  agreed  to  pay  the 
Fulda  company  5  cents  upon  each  incoming  and  outgoing  message 
over  the  lines  of  the  Northwestern  company.  These  two  con- 
tracts also  provided  that  either  company  could  terminate  the 
agreement  by  giving  thirty  days'  written  notice  of  such  intention 
to  the  other  company. 

Under  date  of  November  9,  1914,  the  Fulda  Telephone  Com- 
pany addressed  the  following  letter  to  Mr.  G.  Blakeley,  district 
manager  of  tibe  Northwestern  Telephone  Exchange  Company  at 
Sioux  Falls,  South  Dakota : 

Dear  Sir: — 

I  find  that  it  causes  considerable  confusion  in  this 

office  to  figure  our  monthly  settlements  on  different  bases,  and  it 

is  our  desire  to  hereafter  figure  our  reports  on  the  business  with 

your  company  at  all  our  stations,  the  same  as  we  do  at  Heron 

Lake,  and  I  trust  that  this  will  be  agreeable  to  you.    Awaiting 

your  confirmation  of  this,  I  beg  to  remain, 

.Very  truly  yours, 

(Signed)  F.  D.  Lindquist, 

Secretary. 
P.U.R.1918B. 
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.The  Northwestern  company  paid  no  attention  to  this  letter, 
but  the  Fnlda  company  contends  that  the  purpose  of  the  letter 
was  to  notify  the  Northwestern  company  of  the  Fulda  company's 
intention  to  terminate  the  contracts  covering  the  conn^tions  at 
Storden  and  Westbrook. 

The  Commission  is  of  the  opinion  that  this  letter  can  in  no 
way  be  considered  as  a  proper  notice  by  the  Fulda  company  to 
terminate  the  contracts  with  the  Northwestern  Telephone  Ex- 
change Company  for  the  connections  at  the  points  referred  to. 

Since  that  time  the  Fulda  Telephone  Company,  in  calculating 
its  settlements  with  the  Northwestern  Telephone  Exchange  Com- 
pany, remitted  to  that  company  on  the  basis  of  its  contracts  for 
Heron  Lake  and  Rushmore,  which  method  of  settlement  resulted 
in  a  considerable  balance  being  due  the  Northwestern  company 
by  reason  of  the  toll  business  originating  and  terminating  at  l2ie 
points  of  connection  other  than  Heron  Lake  and  Bushmore. 

Because  of  the  accruing  indebtedness  resulting  in  the  Fulda 
company's  failure  to  settle  for  the  business  at  Storden  and  West- 
brook  upon  the  basis  of  5  cents  for  each  originating  and  terminat- 
ing message  over  the  lines  of  the  Northwestern  company,  the 
Northwestern  company  disconnected  its  toll  lines  from  all  ex- 
changes of  the  Fulda  company  where  connections  existed,  on 
September  1,  1915,  which  also  had  the  effect  of  abrogating  all 
of  its  connecting  contracts  with  that  company. 

The  CcHumission,  having  received  complaints  which  stated  that 
the  public  was  being  put  to  considerable  inconvenience  because 
of  the  disocmnection  of  the  toll  lines  with  the  exchanges  referred 
to,  immediately  requested  the  telephone  companies  affected  to 
enter  into  negotiations  with  a  view  of  re-establishing  the  toll-line 
connections.  The  companies  failed  to  agree  upon  terms,  and  an 
informal  hearing  was  held  in  the  office  of  the  Commission  on 
December  1,  1915,  at  which  representatives  of  both  companies 
were  present.  At  this  hearing  the  Northwestern  Telephone  Ex- 
change Company  agreed  to  reconnect  its  toll  lines  with  the 
exchanges  of  the  Fulda  Telephone  Company  at  once,  the  terms 
of  settlement  to  be  considered  at  an  adjourned  hearing  to  be  held 
before  the  Commission  on  February  8,  1916,  at  which  time  the 
companies  were  to  be  given  an  oppoi^unity  to  present  testimony 
showing  the  cost  of  originating  and  terminating  l(mg-distancd 
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massages,  together  with  such  other  service  as  is  performed  by  the 
connecting  exchange  in  the  handling  of  the  toll  business. 

[2,  3]  The  hearing  came  <Mi  as  arranged  for,  the  Northwestern 
and  the  Fulda  companies  being  duly  represented  by  officers  of 
the  companies,  there  being  present  also  r^res^itatives  from 
several  independent  companies,  whose  exchanges  were  connected 
witii  the  t611  lines  of  hoik  the  Northwestern  Telephone  Ex- 
change Company  and  the  Tri-State  Tdiej^one  &  Tel^raph 
Company.  The  Northwestern  Telei^one  Exdiange  Company 
has  in  force  something  over  300  contracts  covering  the  connection 
of  its  toll  lines  with  the  exchanges  of  smaller  independent  com- 
panies throughout  the  state,  more  than  90  per  cent  of  which 
provide  for  .payment  by  the  Northwestern  company  to  the  con- 
necting company  of  6  cents  for  each  originating  or  outward 
message,  and  5  cents  for  each  terminating  or  inward  message  over 
the  toll  lines  of  the  Northwestern  company.  The  company  main- 
tains that  5  cents  per  message  is  not  supposed  to  be  a  distinct 
compensation  on  an  "in"  or  "out''  message,  but  an  easy  method 
of  computation  of  a  sum  fully  adequate  to  meet  all  expenses  of 
an  operating  company  handling  the  toll  business  for  another 
•company,  and  is  arrived  at  by  taking  all  the  expense  in  connection 
with  the  operation  of  toll  messages,  such  as  collecting,  account- 
ing, loss  of  revenue  from  all  collections,  bad  accounts,  operating 
•expense  of  handling  messages  both  ways,  including  pro  rates 
for  rent,  light,  heat,  and  other  fixed  charges,  and  the  sum  total 
of  all  these  charges  is  less  than  the  five  and  five.  The  North- 
western company  presented  several  witnesses  representing  con- 
necting companies,  who  testified  that  they  were  fully  satisfied 
with  the  5-cent  per  message  settlement ;  that  it  fully  covered  their 
cost  of  handling  the  longdistance  business  of  the  Northwestern 
company  originating  and  terminating  at  iheir  exchanges,  and, 
in  some  cases,  considered  that  there  was  some  profit 

The  Fulda  company  could  not  present  any  actual  figures  to 
show  what  it  cost  to  take  care  of  toll  business  at  its  exchanges,  but 
presented  exhibits  covering  such  costs,  which  were  purely  esti- 
mates and  based  upon  mere  conjecture.  The  Fulda  company  con- 
tended that,  although  the  toll  lines  of  the  Northwestern  company 
were  connected  with  Heron  Lake  and  other  of  its  exchanges,  that 
messages  passing  over  the  lines  of  the  Northwestern  company  in 
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many  oases  did  not  originate  and  tarmindte  at  tfaoee  exchanges, 
but  originated  or  terminated  at  exchanges  inland,  and  paased  over 
the  toU  lines  of  the  Fulda  company  in  reaching  those  exchanges ; 
^hat  no  provision  had  been  made  whereby  the  Fulda  company 
received  any  compensation  for  such  messages  as  passed  jointly 
over  the  lines  of  the  Northwestern  and  the  Fulda  company;  that 
the  5-cent  per  message  basis  did  not  compeiasate  for  the  Fulda 
company^s  portion  of  the  line  haul,  and  for  that  reason  insisted 
on  a  basis  of  settlement  at  least  in  amount,  as  provided  for  in  the 
contracts  covering  the  connections  at  Heron  Lake  and  Kushmore. 

The  Northwestern  Telephone  Exchange  Company  having 
offered  to  settle  with  the  Fulda  Telephone  Company  upon  the 
5-cent  "in"  and  "out''  basis,  which  basis  is  an  established  custom 
throughout  the  state  for  settlement  by  both  the  Northwestern 
Telephone  Exchange  Company  and  the  Tri-State  Telephone  & 
Telegraph  Company;  and  this  offer,  being  refused  by  the  Fulda 
<M)mpany  on  the  ground  that  it  is  in  a  different  situation,  throws 
the  burden  upon  the  Fulda  company  of  getting  the  facts  as  to  the 
cost  of  handling  the  toll  business  at  its  exchanges  before  the 
Commission  to  show  as  to  whether  the  compensation  to  them  is 
unreasonable.  This  it  has  failed  to  do.  If  the  Fulda  company 
considers  that  it  is  entitled  to  compensation  for  its  portion  of 
joint  messages  handled  over  its  lines  and  that  of  the  Northwestern 
company,  it  should  enter  into  negotiations  with  that  company  for 
the  establishment  of  rates  covering  such  business. 

Upon  consideration  of  the  facts  in  this  case,  the  Commission 
is  of  the  opinion  that  the  existing  connections  between  the  toll 
lines  of  the  Northwestern  Telephone  Exchange  Company  and  the 
exchanges  of  the  Fulda  Telephone  Company  should  be  main- 
tained ;  and  thaf,  for  the  purposes  of  this  case  and  without  preju- 
dice, the  basis  of  settlement  between  the  companies  should  be 
upon  the  basis  of  5  cents  for  each  incoming  and  outgoing  message 
until  such  time  as  this  Commission,  upon  complaint  or  upon  its 
own  motion,  shall  have  determined,  after  an  investigation,  that 
some  different  rate  of  oomp^isation  should  apply  to  different 
dasses  of  exchanges  or  to  the  particular  exchanges  affected  by 
this  case. 

It  is  therefore  ordered  that  the  connections  now  existing  be- 
tween the  toll  lines  of  the  Northwestern  Telephone  Exchange 
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Company  and  the  exchanges  of  the  Fulda  Telephone  Company, 
located  at  Heron  Lake,  Rnshmore,  Storden,  Westhrook,  and 
Brewster,  be  maintained,  and  that  the  Northwestern  Telephone 
Exchange  Company  pay  to  the  Fulda  Telephone  Company,  for 
the  handling  of  its  toll  business  at  those  points,  5  cents  for  each 
originating  message,  and  5  cents  for  each  terminating  message 
passing  over  the  lines  of  the  Northwestern  Telephone  Exchange 
Company. 

Note. — ^Telephone  toll  and  switching  rates. 

In  Ee  Wheeler  Teleph.  Co.  Jan.  28,  1918,  the  Wisconsin  Com- 
mission said  that  the  air-line  distance  between  two  points  should 
be  given  the  greater  weight  in  the  determination  of  a  just  toll  rate. 

In  Ee  Briggsville  &  B.  S.  Teleph.  Co.  (Wis.)  U-1163,  Jan.  22, 
1918,  in  providing  for  the  division  of  a  joint  toll  rate  between  two 
connecting  telephone  companies,  each  was  allowed  to  retain  25  per 
cent  of  all  originating  tolls,  the  remainder  of  the  total  amount  col- 
lected to  be  divided  between  them  in  proportion  to  their  respective 
wire  mileage  ownership  in  the  toll  line. 

In  Ee  Lake  Pepin  Teleph.  Co.  (Wis.)  Aug.  8,  1917,  a  rate  of  $3 
per  telephone  per  year  was  held  reasonable  for  switching  service 
for  roadway  companies. 

In  Ee  Crownover  Teleph.  Co.  (Neb.)  Application  No.  2860,  Aug. 
6,  1917,  in  discussing  the  proper  charge  for  switching  farm  tele- 
phone lines,  Commissioner  Taylor  said:  "The  attorney  for  prot- 
estants  argues  vigorously  the  contention  that  applicant  should  take 
into  consideration  the  advantage  it  derives  from  its  connection  with 
the  16^  farmers  who  own  their  lines.  This  is  a  familiar  argument, 
and  is  urged  in  almost  every  case  of  this  character.  Its  proponents, 
however,  invariably  lose  sight  of  the  fact  that  the  relation  between 
the  company  and  the  switched  farmers  is  a  reciprocal  one  so  far  as 
the  service  is  concerned.  If  connection  with  164  farmers  adds  value 
to  the  service  of  the  Crownover  company,  correspondingly,  connec- 
tion with  334  subscribers  of  the  latter  company  is  of  value  to  the 
farmers.  Indeed,  if  the  value  of  this  service  is  to  be  measured  at  all, 
the  balance  is  decidedly  in  favor  of  the  company ;  since  it  has  over 
twice  as  many  connections  as  have  the  farmers. 

*T!n  other  words,  any  value  attached  to  intercommunication  with 
telephone  users  in  a  larger  exchange  is  reflected  in  the  added  cost 
which  is  required  to  give  switching  service  to  the  combined  zone. 
It  is  measured  in  a  practical  and  effective  way  by  this  cost.  When 
counsel  contends  that  applicant  ^ould  perform  the  switching  serv- 
ice for  the  protestants  in  return  for  the  advantage  flowing  from  the 

connection,  he  loses  sight  of  the  fact  that  somebody  must  perform 
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the  important  service  of  establishing  the  comiection  betwe^  the 
subscribers  on  the  system.  That  there  is  an  expense  for  performing 
such  service  goes  without  saying.  If  we  assume,  therefore,  that  the 
advantages  of  intercommunication  between  each  group  offset  each 
other,  it  remains  only  to  distribute  this  expense  equally  among  aU 
the  users  of  the  service.*' 


NEW  JERSEY  SUPKEME  COURT. 

BOARD  OF  CHOSEN  BEEEHOLDEBS  OF  MIDDLESEX 

COUNTY 

V. 

BOAIiD  OF  PUBLIC  UTILITY  COMMISSIONERS  et  al. 
(—  N.  J.  L.  — ,  102  Ail.  1.) 

Bridges  —  Bepmira  —  Maintenance  of  draw, 

A  county  that  acquired  a  toll  bridge  by  condemnation  was  held 
liable  for  the  maintenance  of  a  draw  over  a  canal  that  was  so  con- 
structed as  to  use  a  part  of  the  river  flowing  under  the  bridge,  where 
it  appeared  that  the  draw  over  the  canal  was  the  only  draw  in  the 
bridge  when  the  county  acquired  it,  that  the  statute  authorizing  the 
bridge  required  the  bridge  company  to  maintain  a  section  of  the  bridge 
as  a  drawbridge  over  the  channel  of  the  river,  tl^t  the  canal  company 
was  under  no  charter  obligation  to  maintain  a  draw,  and  that  the 
county  after  condemnation  had  assimied  the  ownership  and  mainte- 
nance of  the  bridge  including  the  draw. 

[October  11,  1917.] 

Obbtiobaei  to  review  an  order  of  the  Board  of  Public  Utility 
Commissioners  denying  a  petition  of  the  county  authorities  for 
an  order  requiring  the  canal  company  and  the  railroad  company, 
as  lessee,  to  reconstruct  a  draw  over  the  canal ;  order  affirmed. 

Appearances :  George  L.  Burton,  of  South  River,  and  George 
L.  Record,  of  Jersey  City,  for  prosecutor;  Alan  H.  Strong,  of 
New  Brunswick,  for  Pennsylvania  Railroad  Company. 

Minium,  J.,  delivered  the  opinion  of  the  court: 
By  virtue  of  the  provisions  of  an  act  of  the  legislature  found 
on  page  528  of  the  Laws  of  1799,  a  company  under  the  name  of 
^%e  Proprietors  of  the  New  Brunswick  Bridge"  built  a  toll 
bridge  over  the  Raritan  river,  frcan  the  foot  of  Albany  street  in 
the  city  of  New  Brunswick  to  the  opposite  or  northerly  side  of 
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the  said  river,  some  time  in  the  eariy  part  of  the  last  century. 
This  bridge  was  in  existence  and  operated  as  a  toll  bridge  at  the 
time  and  for  a  considerable  time  before  the  Delaware  &  Karitan 
Canal  Company  was  incorporated,  which  was  in  1830.  By  the 
provisions  of  the  Bridge  Act,  the  bridge  company  was  required  to 
maintain  a  section  of  the  bridge  as  a  drawbridge  over  the  channel 
of  the  Earitan  river.  Whether  such  a  drawbridge  ever  existed, 
or  what  part  of  the  river  at  that  time  the  channel  occupied,  does 
not  appear. 

The  Delaware  &  Earitan  Canal  Company  was  incorporated 
under  Laws  1829-30,  p.  73.  The  canal  was  built  some  time 
thereafter.  When  the  canal  was  built  it  was  constructed  upon 
either  side  of  the  foot  of  Albany  street  and  the  bridge  which  com- 
menced there,  by  using  the  westerly  bank  of  the  river  as  the 
westerly  bank  of  the  canal,  and  by  constructing  cribbing  and  a 
towpath  on  the  river  for  the  northerly  side  of  the  canal,  so  that 
the  canal  forms  a  part  of  what  was  formerly  the  river.  It  does 
not  appear  whether  or  not  a  draw  was  constructed  in  any  part 
of  the  bridge  prior  to  the  construction  of  the  canaL  There  is 
no  draw  in  the  bridge,  however,  at  any  place,  except  that  portion 
of  it  which  crosses  the  canal  at  the  foot  of  Albany  street.  It 
does  not  appear  who  maintained  the  draw  ia  the  bridge  over  the 
canal  from  the  time  of  the  building  of  the  canal  up  to  1875.  In 
the  year  1875  the  board  of  chosen  freeholders  condemned  this 
toll  bridge,  acting  under  the  authority  of  Public  Laws  of  1872, 
p.  1162,  and  Public  Laws  of  1873,  p.  448.  After  this  condemna- 
tion the  county  assumed  the  ownership  and  maintenance  of  the 
bridge.  The  proof  is  that  repairs  have  been  made  to  the  bridge 
at  times  by  the  Pennsylvania  Eailroad  Company,  and  the  com- 
pany claims  that  the  cost  of  such  repairs  has  been  assumed  and 
paid  by  the  board  of  chosen  freeholders,  but  no  proof  is  in  the 
record  to  that  effect.  It  also  appears  that  the  bridge,  including 
the  draw,  has  been  rebuilt  since  it  came  into  the  possession  of  the 
board  of  freeholders.  It  appears  that  the  draw  over  the  canal 
has  become  dangerous  and  must  be  replaced.  In  this  situation 
the  board  of  chosen  freeholders  called  upon  the  canal  company 
and  the  railroad,  company,  as  lessee,  to  reconstruct  this  draw, 
and  the  defendants  refused  to  do  so.  Thereupon  the  prosecutor 
filed  a  petition  with  the  Board  of  Public  Utility  Commissioner* 
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of  the  state  of  New  Jersey,  setting  up  tke  facts  and  requesting 
that  the  Board  compel  the  defendants  to  reconstruct  the  said 
draw.  This  application  was  denied  by  the  Board  of  Public 
Utilily  Conunisrioners,  and  thereupon  this  writ  was  obtained  to 
review  the  report  and  finding  of  that  Board. 

[  1,  2]  We  think  there  was  no  obligation  to  repair  imposed  up- 
on the  canal  company  by  its  act  of  incorporation  with  respect 
to  the  bridge  in  question,  or  to  any  part  of  it;  and  hence  no  ob- 
ligation ^ists  upon  the  part  of  its  lessee,  the  Pennsylvania  Bail- 
road,  with  respect  to  the  construction  or  repair  thereof.  We 
think  the  county,  by  acquiring  the  bridge  by  condemnation,  as- 
sumed the  burden  of  maintaining  it,  and  this  obligation  upon 
its  part  is  evidenced,  not  only  by  the  continued  discharge  of  ihat 
duty  by  the  bridge  company,  during  the  period  of  its  ownership, 
but  also  by  the  county  since  it  assumed  control  in  1875,  covering 
an  interval  of  over  eighty  years.  Were  there  a  doubt  regarding 
the  construction  of  the  various  provisions  of  law  applicable  to  the 
situation,  it  would  be  dissipated  by  this  practical  and  contem- 
poraneous construction  given  to  the  legislation  by  the  parties 
themselves.  ^'Contemporanea  expositio  est  optima  et  fortissiina 
in  lege/'  2  Co.  Inst.  II.  The  uniform  course  of  modem  au- 
thorities fully  establishes  the  rule  that,  however  goneral  the  words 
of  an  ancient  grant  may  be,  it  is  to  be  construed  by  evidence  of 
the  manner  in  which  the  thing  granted  has  always  been  pos- 
sessed and  used,  for  so  the  parties  thereto  must  be  supposed  to 
have  intended.  Weld  v.  Hornby,  7  East,  199, 103  Eng.  Reprint, 
75,  3  Smith,  244,  8  Revised  Rep.  608 ;  Reg.  v.  Osbourne,  4  East, 
327,  102  Eng.  Reprint,  856;  Keyport  &  M.  P.  S.  B.  Co.  v. 
Farmers  Transp.  Co.  18  N,  J.  Eq.  13 ;  State  v.  Kekey,  44  N.  J. 
L.  1 ;  State  ex  rel.  Morris  v.  Wrightson,  66  N.  J.  L.  12^,  22 
L.R.A,  548,  28  Atl.  66;  Titus  v.  Pennsylvania  R.  Co.  87  N.  J. 
L.  157,  92  Atl.  944,  Ann.  Cas.  1917B,  1251. 

[3]  We  find  nothing  in  the  subsequent  legislation,  or  proceed- 
ingjs  which  resulted  in  the  present  ownership  by  tiie  board  of 
chosen  freeholders,  which  imposed  upon  the  canal  company  or 
its  lessee  this  obligation  of  maintenance  and  repair.  Per  contra, 
the  assumption  of  ownership  and  control  by  the  board  of  chosen 
freeholders  under  the  Condemnation  Act  of  1872  (Pamph.  Laws 
1163,  §  2)  vested  in  that  body  the  title  and  right  of  possession 
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for  public  use,  as  if  the  bridge  had  beea  erected  by  the  board 
pursuant  to  law  (1  Ckm^.  I^t.  301,  §  1),  The  manifest  intent 
of  this  legislation  was  to  vest  in  the  board  of  chosen  freeholders 
the  usual  incidents,  powers,  and  obligations  coincident  with  title, 
ownership,  and  control,  among  which  is  the  obvious  duty  of 
maintenance  and  repair,  an  obligation  which  the  case  show^  the 
.board  of  freeholders  frequently  recognized  and  assumed,  even 
to  the  extent  of  reconstructing  the  bridge  when  in  their  judgment 
the  public  exigencies  required  such  reconstruction. 

Without  adverting  specifically  to  the  conclusions  reached  by 
the  Board  of  Public  Utility  Commissioners,  we  may  remark  that 
they  are  in  accord  with  the  views  we  have  readied,  and  that  the 
order  of  that  Board  under  review  should  be  affirmed,  with  costs. 

Note. — Bridges. 

A  railroad  authorized  to  extend  its  railroad  to  a  certain  city  is 
entitled  to  extend  its  tracks  to  reach  the  industrial  district  of  the 
city  on  the  opposite  side  of  the  river  from  its  passenger  terminal, 
and,  in  order  to  reach  such  district,  it  is  entitled  to  the  use  of  a 
bridge  constructed  under  an  ordinance  providing  that  it  should  be 
open  to  the  use  of  other  railroads  upon  the  payment  of  compensa- 
tion. Oregon- Washington  R.  &  Nav.  Co.  v.  Spokane,  P.  &  S.  R. 
Co.  (1917)  83  Or.  528,  163  Pac.  600,  989. 

In  passing  upon  an  application  for  an  order  requiring  a  high- 
way bridge  to  be  made  saie,  the  Maine  Commission  said  that  it  has 
no  jurisdiction  over  repairs  to  be  made  to  a  bridge  forming  a  part 
of  a  highway,  unless  the  bridge  was  being  used  by  a  public  utility 
which  was  under  the  jurisdiction  of  the  Commission.  Re  York, 
R.  R.    No.  243,  May  11,  1917. 

A  railroad  is  required  to  replace,  at  its  own  expense,  a  highway 
bridge  over  a  stream  within  the  limits  of  its  right  of  way,  by  a 
wider  and  more  modem  structure  to  meet  the  increasing  demands 
of  public  travel  on  the  highway  in  conformity  with  the  plans  of  the 
State  Highway  Commission,  which  contemplate  the  construction  of 
a  concrete  bridge,  where  the  highway  is  being  improved  with  state 
aid  subject  to  the  supervision  of  the  Highway  Commission,  under 
the  Wisconsin  statute  (Wis.  Stat.  §§  1836  and  1299h-e),  Rock 
County  V.  Chicago,  M.  &  St.  P.  R.  Co,  June  8, 1917. 
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KEW  JEItSET  BOARD  OF  PITBIilC  UTIIilTY  COMMISSIONERS. 

RE  ATLANTIC  COXJNTY  ELECTRIO  COMPANY, 

Return  —  IncreeLsed  operating  cost  —  Inefficiency  —  Hfmergeneff  rates, 

1.  In  determining  whether  emergency  electrie  rates  ehould  be  al- 
lowed on  aceonont  of  the  increased  cost  of  coal,  the  coBt  of  the  onrrent 
cannot  be  based  upon  inefficient  operation. 

Rates  —  Electricity  —  Secondary  emergency  charge, 

2.  A  proposed  increase  in  electric  rates  by  the  imposition  of  a 
secondary  charge  of  1  mill  per  kilowatt  hoar  for  every  16i  cent  in- 
erease  in  the  price  of  coal,  above  a  base  price  of  $9.30  per  ton,  was 
disapproved  and  a  secondary  charge  of  i  of  a  mill  per  kilowatt  hour 
authorized. 

Rates  —  Electricity  —  Street  lighting  —  ReasonoXileness  —  Oompari' 
st^n. 

3.  The  mere  fact  that  rates  fbr  electric  street  lighting  are  100  per 
cent  more  than  those  for  commercial  lighting  does  not  prove  that  the 
charges  for  the  former  service  are  too  high. 

Discrimination  —  Free  service  —  Municipalities. 

4.  An  electric  company  should  not  fumii^  free  lighting  service  to 
ft  municipality. 

,  [December  18,  1917.] 

Application  for  increase  in  rates;  approval  mthJielA 
Appearances:    Myrtile  Frank  for  petitioner;  G.  Arthur  Bolte 
and  A.  C.  Goller  for  Egg  Harbor  city. 

By  the  Commission:  Under  date  of  October  8,  1917,  the 
Atlantic  County  Electric  Company  filed  an  application  for  an 
increase  in  its  schedule  of  rates,  and  asked  for  the  approval  of 
this  Board  to  put  the  same  into  effect.  The  application  was 
heard  on  October  22d,  and  the  hearing  was  continued  on  Novem- 
ber 3d.  On  November  3d  the  company  filed  an  amended  petition, 
asking  that  the  increase  of  rates  necessitated  by  increased  cost  of 
operation  be  covered  by  a  secondary  charge  to  be  added  to  the 
present  existing  schedules  for  commercial  metered  light  and 
power  rates ;  this  secondary  charge  to  be  based  on  the  price  of  coal 
I)urchased  by  the  company,  the  proposed  rule  reading  as  follows : 
^'That  for  every  16  J  cents  increase  in  the  price  of  coal  per  ton, 
above  the  price  of  $3.30  per  ton,  we  shall  add  Mo  of  a  cent  for 
each  kw.  hr. ;  and  in  like  manner  making  a  reduction  of  %o  of  a 
cent  per  kw.  hr.  for  every  decrease  in  price  of  16^  cents  pfer  ton 
of  coal,  until  the  same  drops  to  $3.80  per  ton,^ 
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In  the  amended  petition  a  basis  for  the  above  cited  "coal 
clause"  was^  stated  in  the  following  language:  "Taking  the  kw. 
Hr.  sold  in  1916  as  a  basis,  the  difference  in  the  cost  of  coal 
amounts  to  3.2  cents  per  kw.  hr.  more  for  1917.  This  increase 
amounts  to  Ko  of  a  cent  for  every  16^  cents  above  $3.80  being 
the  price  paid  for  coal  by  us  in  April,  lOlB.'^ 

Testifying  cm  bdialf  of  the  company,  its  president,  Dr.  Myrtile 
Prank,  stated  that  the  cost  of  coal  during  1916  averaged  as  fol- 
lows : 

Cost  of  coal  at  the  mine $1.35 

Cost  to  freight  to  Egg  Harbor  city 1.70 

Cartage  from  railroad  to  plant .25 

Total $3.80 

Coal  used  during  1916 1,639 


During  recent  months  of  1917  the  costs  of  coal  had  increased 
and  were  as  follows: 

Cost  of  coal  at  the  mine $4.60 

Cost  to  freight  to  Egg  Harbor  city 1.85 

Cartage  from  railroad  to  plant 55 

Total $7.00 

^  He  made  the  following  statement :  "Since  the  month  of  April, 
since  the  high  price  of  coal,  we  have  gone  back  $2,400  net  of  our 
money  absolutely  lost" 

The  company  did  not  submit  any  valuation  of  its  property; 
did  not  prove  the  reasonableness  of  any.  specific  rate  of  return, 
depreciation,  or  operating  expenses,  or  any  basis  for  deriving  the 
rates  for  different  classes  of  customers,  or  for  different  quantities 
of  current  used  during  the  month. 

[1]  As  the  compan/s  proposed  schedule  is  based  on  the  price 
of  coal  per  kilowatt  hour  of  current  sold,  it  now  becomes  neces- 
sary to  ascertain  the  fair  cost  of  same  during  normal  times  and 
during  the  present  era  of  high  prices,  in  order  to  develop  a  proper 
addition  for  each  16^  cents  increase  in  the  cost  of  coal  above  the 
normal  price  of  $3.30  as  proposed  by  the  company.  In  the  testi-. 
mony  offered  by  Dr.  Frank,  the  statement  was  made  that  in  1916 
the  company  used  1,639  tons  of  coal  or  approximately  16  pounds 
per  kilowatt  hour  of  current  sold.  This  appears  to  be  very  exces- 
sive. The  compaijy's  attention  was  called  to  this  excessive  use 
of  coal.  During  1917,  however,  improvements  were  made  in  its 
system,  the  feed  water  heater  was  introduced,  and  a  regulator 
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damper  installed,  with  the  resnh  that*  the  plant  Tecords  from  Oo- 
tober  6th  to  16th  showed  that  tiie  actual  oonsumption  of  ooal 
per  kilowatt  hour  generated .  was  9.13  ponnds.  If  the  steam 
piping  be  covered  with  insulation  and  other  suggested  improve- 
ments be  made,  it  is  probable  that  this  consumption  can  be  ma- 
terially reduced ;  but,  for  the  purposes  of  this  report,  we  will  take 
conditions  as  thej  now  exist.  Oonditions  having  changed  so  with 
respect  to  tiie  consumption  in  1916,  the  figures  offered  for  that 
year  have  no  evidential  value  as  to  the  future.  If  we  take  Ae 
base  price  of  $8.30  per  ton  during  1916  as  normal,  this  would 
indicate  a  cost  of  0.1473  c^its  per  pound  of  coal.  Multiplying 
this  by  9.18  pounds,  used  to  generate  a  kilowatt  hour,  gives  a 
cost  of  1.8448  cents  per  kilowatt  hour  generated.  As  shown  on 
page  71  of  iAie  testimony,  this  is  a  fairer  basis  in  the  instant  case 
for  deriving  the  coal  clause  than  one  based  on  kilowatt  hours 
sold,  and  is  the  only  basis  which  has  been  allowed  to  be  used  in 
rates  filed  vnih  the  Board  heretofore.  The  petitioner,  however, 
bases  the  cost  of  current  on  the  result  of  operating  its  plant  in- 
efficiently. We  do  not  believe  that  that  part  of  the  cost  which 
arises  from  such  inefficiency  should  be  charged  to  the  consumer. 
[2]  Increases  or  decreases  in  the  rate  are  proposed  to  be  based 
on  16^^  cents  variation  from  a  base  cost  of  $8.30  per  ton  according 
to  the  second  petition  of  the  company.  This  16^  cents  is  5  per 
cent  of  the  base  price  of  $8.30.  Five  per  cent  of  the  cost  per- 
kilowatt  hour  generated,  shown  above  to  be  1.3448  cents,  would 
indicate  that  the  secondary  charge  should  be  0.67  of  a  mill  per 
kilowatt  hour,  instead  of  the  0.1  cent,  or  1  mill,  provided  for  in 
the  petitioner's  coal  clause.  It  is  therefore  apparent  that  the 
proposed  schedule,  as  submitted,  is  not  properly  derived,  and 
will,  therefore,  not  meet  with  the  approval  of  the  Board.  If  the 
company  will  file  the  following  coal  clause  with  this  Board  it  will 
be  received,  subject  to  the  challenge  of  any  interested  customer, 
to  wit: 

'^Coal  Clause  to  Be  Added  as  a  Secondary  Charge  to  Commercial 

Metered  Light  and  Power  Bates. 

'^It  is  understood  and  agreed  that  the  secondary  chairge  for  each 

kilowatt  hour  of  electrical  energy  fumiisihed  hereunder  shall  be 

subject  to  an  addition  of  }  of  a  mill  per  kilowatt  hour  for  each 
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16^  cents  per  gross  ton  of  inorease  from  an  average  cost  for  bi« 
tuminons  coal  of  $3.30  to  the  Atlantic  County  Electric  Company 
alongside  of  its  generating  station  during  each  month.;  or  to  a 
deduction  of  f  of  a  mill  per  kilowatt  hour  for  each  16^  cents  per 
gross  ton  of  decrease  in  the  average  cost  for  bituminous  coal  of 
$3.30  to  the  Atlantic  County  Electric  Company  alongside  its  gen- 
erating station  during  eadi  montL" 

^^It  is  stipulated^  however,  that  this  secondary  charge  is  to  be 
applicable  only  during  the  stress  of  war,  and  that  it  is  to  be  abol- 
ished entirely  when  conditions  revert  to  the  normal.** 

"As  a  basis  for  the  secondary  charge  as  hereinabove  recited, 
the  company  shall  file  monthly  with  the  Board  of  Public  Utility 
Commissioners  the  following  information,  verified  by  a  respon- 
sible official  of  the  c(»npany  before  a  competent  officer  qualified 
to  take  affidavits,  viz.: 

"(1)  With  respect  to  eadi  individual  firm  or  corporation  which 
furnished  coal  on  which  the  secondary  charge  is  based: 

"(a)  Name  and  address. 

"(b)  Tons  of  coal  furnished  during  the  period. 

"(c)  The  true  cost  per  ton  of  2,240  pounds  actually  paid  or  to 
be  paid. 

"(d)  The  point  of  shipment, 

"(e)  The  freight  to  destination  (Egg  Harbor  city). 

"(f)  The  cost  of  cartage  to  the  generating  station, 

"(2)  The  kilowatt  hours  of  current  generated  during  the 
month,  by  classes  of  consumption,  if  possible. 

"(3)  The  details  of  the  calculation  of  the  secondary  charge  for 
said  month. 

"(4)  No  secondary  charge  may  be  applied  unless  and  until 
this  information  shall  have  been  filed  with  the  secretary  of  this 
Board.*' 

This  conforms  to  a  conference  ruling  of  the  Board  in  regard 
to  rules  to  be  observed  by  utilities  in  respect  to  a  coal  clause  as  a 
secondary  charge  to  be  added  to  existing  rate  schedules. 

Municipal  Street  Lighting  Rate  in  Egg  Harbor  city. 

[3]  By  A.  p.  Qoller,  derk  of  the  city  of  E^  Harbor,  the 
munidpality  petitioned  the  Board  for  a  hearing  and  investigation 
of  the  charges  for  municipal  street  Hghting  service  made  or  to  be 
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made  to  ihe  ^iSy  ef  £gg  Harbor  by  the  Atlaatio  Gotuity  Electric 
Company*  Tbe  allegation  was  made  in  thiB  petition  that  tbe 
chazgea  in  bills  renderdd  to  the  city  by  t^e  company  appear  to  be 
100  per  cent  more  than  the  company  would  charge  for  commercial 
light  This  might  or  mi^t  not  be  a  fair  criterion*  The  com- 
pany does  not  furnish,  dean,  and  maintain  consumers'  fixtures 
and  lamps^  and  the  cost  of  this  added  service  as  compared  with 
conmiereial  service  where  this  is  not  given  has  not  been  ade- 
quately shown  by  eilliBr  party.  The  proof  submitted  on  behalf 
of  the  company  with  respect  to  this  matter  was  vague,  and  not  of 
such  a  nature  that  the  Board,  using  the  testimony  of  either  peti- 
tioner, could  come  to  a  conclusion  on  the  record  in  the  case,  but, 
in  order  to  determine  the  matter,  has  used  data  secured  by  its 
own  staff,  supplemented  by  the  exhibits  and  testimony  in  the 
case. 

In  the  table  following  we  will  show  what  appears  to  be  the  fair 
cost  of  furnishing  the  municipal  street  lighting  system  as  now 
installed  in  Egg  Harbor  city. 

Cost  of  Furnishing  Street  Lamp  Servioe. 


Bef. 

Total. 

Egg  Hiurbor. 

Mays 
Landing* 

Percf^ntaffe    

100.00% 

$1,377« 
439t 
241 « 

9881 

7601 

53.34% 

$735 
234 
129 

500 

400 

46.66% 

802-18  Production  expenae  other  than 
coal    ..••.. 

$642 

General  exoense 

205 

Taxee  » ... r .... t  t r 

112 

•*      7%  OB  present  value  of  capi- 
tal used  for  municipal  street 
lighting    base    $13,400    @ 
7^0 • 

438 

«      Depreciation  on  value  flew  of 
capital  used  for  municipal 
street  lighting   $15,300   @ 
6%  4 

350 

Operating  expense  and  taxes 

Fuel  on  basis  of  1917—70.371 

kw.  X  9.13  lbs.  is  286.S  tons 

@  $7.00  •  

2,008 

$1,998 
1,071 

$1,747 
937 

Add  lor  maint^ance  in  ao* 
cordance  with 
S02-11  P-4  S677  less  $453 

$5,753 
222 

$3,069 
222 

$2,684 

Takwi  at 

$5,975 
$6,000 

$3,291 
$3,300 

$2,684 
$2,700 

131.6%  of  alL 

•  32.0%  of  all 

•  1917  prices. 

4  Only  3%  depreciation  '. 
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Coal  taken  at  $7  per  ton.  Adjustment  i(fr  aach  month  to  be 
made  on  basis  of  $  of  a  mill  for  eaqh  16f  cents  yariation  in  price 
of  coal  from  $7^  assnmed  in  calculation  on  basis  of  S^ISO  kilowatt 
hours  per  month  throughout  the  year,  for  Egg  Harbor  city  service. 

It  would  appear  to  be  fair  and  reasonable  for  the  Atlantic 
County  Electric  Company  to  charge  the  municipality,  and  for  the 
municipality  to  pay  to  the  Atlantic  County  Electric  Company, 
$3,800  per  year  or  $275  per  montii  for  the  present  installation, 
with  coal  costing  the  company,  along»de  the  generating  station, 
$7  per  ton,  and  to  make  an  adjustment  of  l^is  $275  on  the  basis 
of  an.  addition  or  a  decrease  of  f  of  a  mill  on  each  16^  cents 
variation  in  the  price  of  coal  from  the  said  base  of  $7,  the  current 
consumption  average  for  the  year  being  3,180  kilowatt  hours  per 
month  throu^out  the  year. 

Free  Lights. 

[4]  In  addition  to  the  municipal  street  lamps,  the  municipal- 
ity in  its  invitation  for  proposals  specified  that  certain  lights 
should  be  furnished  free.  In  exhibit  P-4  the  company  shows  that 
the  following  lights  were  to  have  been  furnished,  and  are  being 
now  furnished  free,  to  wit : 

In  the  pavUion   2  100  watt  lamps 

and 18      40  watt  lamps 

In  the  school 30      40  watt  lamps 

In  the  city  hall .' 17      40  watt  lamps 

In  the  fire  house w 7      40  watt  lamps 

In  the  jail 1      40  watt  lamp 

The  above  figure  of  $3,300  per  year  does  not  provide  for  these 
so-called  free  lamps,  and  these  should  be  properly  metered  by 
the  company,  and  the  bills  rendered  for  the  consumption  thereon 
in  accordance  with  the  company^s  commercial  lighting  schedule 
as  published  for  other  customers. 

CONCLUSIONS. 

(1)  The  Board  withholds  its  permission  to  the  company  to 
file  its  amended  coal  clause  to  be  applied  to  commercial  metered 
lighting  and  power  rates,  submitted  November  3d. 

(2)  The  Board  finds  that,  on  the  basis  of  bituminous  coal  cost- 
ing $7  per  ton,  the  fair  rate  for  the  present  system  of  street  light- 
ing as  now  installed  at  Egg  Harbor  city  is  $3,300  per  year,  sub- 
ject to  a  monthly  adjustment  at  the  rate  of  f  of  a  mill  per  kilo- 
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watt  hour  generated  for  the  municipal  street  lights  (-now  xaihg 
2ylS0  kilowatt  honirs  per  month  xm  the  pres^it  installation)  for 
each  l&l  cents  variation  in  the  price  of  cofQ  per  gross  tbn  from 
said  $7. 

(3)  That  the  so-called  free  lights  maintained  for  the  city  shall 
be  placed  on  a  commeroial  metered  lighting  basis,  and  charged 
in  accordance  with  the  schedules  far  o6nun^rdial  metered  lightings 

(4)  It  is  recommended  that  the  Atlantic  County  Electric  Com^ 
pany  install  such  additional  watt-hour  meter  or  meters  as  will 
enable  it  to  ascertain  the  total  aumber  of  kilowatt  hours  generated 
by  all  its  units,  and  that  its  steam  piping  shall  be  properly  insu- 
lated.   Dated,  December  18,  1917. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
ges.  President;  John  W.  Slocum  and  Alfred  S.  March^  Commis- 
sioners. \ 


OHIO  SXJPBSIHIE  COURT. 

WHEELING  &  LAKE  EBIE  BAILEOAD  COMPANY  et  al. 

V. 

PUBLIC  UTILITIES  COMMISSION  OF  OHIO. 
(— Ohio.  St —,  117  N.  E.  817.) 

Service  —  lUMreuds  -*  Phv^Uxtt  ebnneoii&n  —  Burden  of  proof. 

ApplicantB  for  a  physical  comiectioii  bd^een  railroads,  imder 
the  Ohio  statute,  have  the  burden  of  showing  that  the  connection  is 
practicable  and  reasonably  necessary  for  the  accommodation  of  the  pub- 
lic     .     .  ... 

[June  26,  1917.] 

Ebeob  to  review  an  order  of  Publie  Utilities  Oommission  dis- 
missing an  application  of  the  Wheeling  &  Lake  Erie  Eailroad 
Company  and  others  for  an  order  requiring  a  physical  connection 
between  its  tracks  and  the  tracks  of  the  Lake  Erie  &  Pittsburgh 
Eailway  Company;  order  affirmed. 

Appearances:  Squire^  Sanders,  &  Dempsey  and  Eobert  F. 
Denison,  all  of  Cleyeland,  for  plaintiffs  in  error;  Freeman  T. 
Eagleson,  of  Cambridge,  and  Karl  E.  Burr,  of  Columbus,  for 
defendant  in  error. 
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Per  Curiam: 

Th6  plaintiSff  in  error,  in  a  proceeding  instituted  by  ihem  be- 
fore the  Public  IJtilitiefl  C!<nnmi8sion  of  the  state,  sought  an  order 
of  that  Board  requiring  that  a  physical  connection  be  made  be- 
tween the  tracks  of  the  Wheeling  &  Lake  Erie  Railroad  Company 
and  the  trades  of  tiie  Lake  Erie  &  Pittsburgh  Railway  Company, 
at  a  point  about  2  miles  north  of  Kent,  Ohio,  where  the  two  roads 
cross  at  different  grades ;  the  tracks  of  the  Wheeling  &  Lake  Erie 
passing  under  the  tracks  of  the  Lake  Erie  ft  Pittsburgh.  The 
Public  Utilities  Commission  found  that  the  complainants  were 
not  entitled  to  such  order,  and  dismissed  the  complaint  There- 
after an  application  for  a  rehearing,  filed  by  the  complainants, 
was  denied  by  the  Public  Utilities  Commission,  whereupon  a  peti- 
tion in  error  was  filed  in  this  court. 

The  record  discloses  that  the  complainant  the  Wheeling  &  Lake 
Erie  Railroad  Company  owns  a  line  of  railroad  extending  from 
Cleveland,  Ohio,  to  Zanesville,  Ohio,  which,  at  Harmon,  Stark 
county,  crosses  a  line  of  railroad  owned  and  operated  by  the  same 
company,  extending  from  Toledo  to  Martins  Ferry  and  Steuben- 
ville.  The  road  of  the  Lake  Erie  ^  Pittsburgh  Railway  Com- 
pany extends  from  its  intersection  with  the  New  York  Central 
Belt  Line  at  Marcy,  near  Cleveland,  to  Brady^s  Lake  Junction,  a 
short  distance  north  of  Kent,  where  it  connects  with  the  line  of 
the  Pennsylvania  Company.  It  is  jointly  owned  by  the  New  York 
Central  and  the  Pennsylvania  companies.  Trains  are  operated 
thereover  only  by  the  New  York  Central,  which  also  has  track- 
age rights  over  the  Pennsylvania  Company's  tracks  from  the  ter- 
minus of  the  Lake  Erie  &  Pittsburgh  Railway  to  Ravenna,  and 
thence  over  the  tracks  of  the  Baltimore  &  Ohio  Railroad  Company 
to  Youngstown.  It  further  appears  from  the  record  that  no 
trains  are  operated  by  the  Lake  Erie  &  Pittsburgh  Railway  Com- 
pany, that  ikete  is  no  intermediate  connection  of  its  tracks  with 
any  other  company,  that  no  industries  are  located  on  said  road, 
that  it  has  no  team  tracks  or  terminals,  and  that  its  line  and  that 
of  the  complainants  are  parallel  and  competing  lines  betweeil 
Kent  and  Cleveland.  It  does  not  appear  from  the  record  that  any 
shipper  has  sought  or  is  seeking  the  prdposed  connection. 

The  contention  is  made  by  the  complainants  here  that  under 
the  laws  of  this  state  they  have  an  absolute  right  to  establish  a 
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physical  connection  'between  the  tracks  of  the  Wheeling  &  Lake 
Erie  Company  and  the  tracks  of  the  Lake  Erie  &  Pittsburgh  Com- 
pany. This  court  has  held  in  the  case  of  Akron,  0.  &  Y.  It  Co.  v. 
Public  Utilities  Commission,  96  Ohio  St.  359,  117  N.  E.  314, 
that  the  ri^t  is  a  relative,  and  not  an  absolute,  right;  and  there- 
fore that,  before  such  connection  may  be  required,  it  must  be 
shown  to  be  practicable  and  reasonably  necessary  for  the  accom- 
modation of  the  public.  No  claim  of  discrimination  is  made  here 
by  the  complainants ;  although  charged  in  the  pleadings,  the  com- 
plainants expressly  withdrew  that  contention  from  the  considera- 
tion of  this  court.  In  this  case,  therefore,  we  have  only  to  con- 
sider whether,  from  the  record,  it  appears  that  the  action  of  the 
Commission  denying  the  relief  prayed,  either  upon  the  ground 
that  the  proposed  connection  is  not  practicable  or  that  it  is  not 
reasonably  necessary  to  accommodate  the  public,  is  unlawful  or 
unreasonable. 

The  principal  ground  upon  which  such  connection  of  tracks 
was  urged  by  the  complainants  was  that  thereby  additional 
through  routes  could  be  established  between  Youngstown,  Akron, 
and  Canton,  and  between  Canton  and  other  points  on  complain- 
ants' road  south  of  Kent  and  Cleveland.  The  question  the  Com- 
mission was  required  to  determine  from  the  evidence  submitted 
•was  not  whether  a  private  benefit  or  advantage  would  accrue  to 
the  railroad  company,  from  the  proposed  connection,  but  whether 
the  necessities  of  the  public  reasonably  required  such  connection ; 
and  the  burden  was  upon  the  complainants  to  establish  that  essen- 
tial fact. 

It  is  quite  apparent  that  in  the  consideration  and  determina- 
tion of  the  question  whether  such  public  necessity  exists  for  the 
proposed  connection  just  regard  was  given  by  the  Commission  to 
probably  resulting  advantages  on  the  one  side,  and  to  the  expense 
to  be  necessarily  incurred  upon  the  other.  Adhering  to  the  rule 
for  the  consideration  of  such  proceedings  adopted  by  this  court  in 
Hocking  Valley  R.  Co.  v.  Public  Utilities  Commission,  92  Ohio 
St  9,  L.R.A.1918A,  267,  P.U.R1916A,  1062,  110  N.  E.  521, 
AT>n  Cas.  1917B,  1154,  and  Hocking  Valley  R  Co.  v.  Public 
Utilities  Commission,  9S  Ohio  St.  362,  P.U.I1.1916B,  406,  110 
N.  E.  521,  and  specifically  followed  and  applied  in  Akron,  C.  & 
Y.  R.  Co.  V.  Public  Utilities  Commission,  96  Ohio  St  859,  117 
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N.  E.  314,  we  are  conBtrained  to  approve  the  finding  and  order 
of  the  Public  UtiKtiee  Commission. 
Order  affirmed. 

Nichols,  Ch,  J.,  and  Newman  Jones,  Matthias,  J(^nson,  and 
Donahue,  JJ.,  concur. 

Note.— The  case  of  Akron,  C.  &  Y.  B.  Co.  v.  Public  Utilities 
Commission  (1917)  96  Ohio  St.  369,  117  N.  E,  314,  upon  which 
the  foregoing  decision  is  based,  is  sufficiently  set  out  in  that  opin- 
ion. 

In  St.  Louis-San  Francisco  E.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 
Cause  No.  2887,  Order  No.  1252,  March  23,  1917,  the  Oklahoma 
Commission  ordered  tiie  St.  Louis-San  Francisco  Bailway  Company 
and  the  Atchison,  Topeka,  &  Santa  Fe  Bailway  Company  to  coa- 
tinue  the  traffic  arrangem^it  theretofore  existing  by  reason  of  physi- 
cal connection  of  the  two  lines  at  Oklahoma  City,  and  directed  the 
St.  Louis-San  Francisco  Bailway  Company  to  receive  from  the  Atchi- 
son, Topeka,  &  Santa  Pe  Bailway  Company  all  cars  consigned  to 
parties  located  on  the  tracks  of  the  said  St.  Loui^-San  Francisco 
Bailway  Company;  and  the  Atchison,  Topeka,  &  Santa  Fe  Bailway 
Company  to  receive  back  all  empty  foreign  line  cars  which  have 
been  switched  to  industries  located  on  the  tracks  of  the  St.  Louis- 
San  Francisco  Bailway  Company  and  there  made  empty.  The  order 
was  a  temporary  one,  but  no  further  action  was  necessary  by  the 
Commission  as  tiie  companies  agreed  to  abide  by  such  order. 


UNITED  STATES  SUPREME  COURT. 

SOUTHERN  PACIFIC  COMPANY  et  al. 

V. 

DABNELL-TAENZEB  LUMBEB  COMPANY  et  aL 

[No.  182.] 
(—  tJ.  S.  — ,  e2  L.  ed.  — ,  38  Sup.  Ct.  Rep.  186.) 

Reparation  —  Bight  to  recover  —  Necessity  of  showing  damages  •- 
Excessive  charges  passed  on  purchtiser  of  goods. 

1*  The  rig^t  of  riiippers  to  recover  the  r^aration  awarded  t^em 
by  the  Interstate  Cammerce  Commlasion  on  account  of  the  exaction  of 
an  excessive  freight  rate  is  not  defeated  because  the  shippers  were 
able  to  pass  on  to  the  purchasers  the  damage  that  they  sustained  in  fhe 
first  instahe^  by  paying  the  unreasonable  charge. 
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Appeal  and  revieia  —  Error  to  tirouU  oamt  of  t^nfffols  «-  B^parOHon. 

2.  Error  lies  from  the  Federal  Supreme  Court  to  a  circuit  court 
of  appeals  to  review  a  judgn^ent  in  a  suit  brought  by  shippers  under 
the  Act  of  February  4,  1S87  (24  Stat,  at  L.  3^,  diap.  104),  §  IQ,  as 
amended  by  the  Act  of  Jane  29,  1906  (34  Stat,  at  L«  684,  chap,  8&91, 
Ck>mp.  Stat.  1916,  §  8584),  to  reooyer  the  reparation  awarded  them  by 
the  Interstate  Commerce  Commission  on  account  of  the  exaction  of 
excessive  freight  charges  by  the  defendant  carriers. 

[January  21,  1918,] 

In  error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  judgment  which,  on  a  second  writ  of 
error,  affirmed  a  judgment  of  the  District  Court  for  the  Western 
District  of  Tennessee  in  favor  of  shippers  in  a  suit  brought  by 
them  to  recover  the  reparation  awarded  to  them  by  the  Interstate 
Commerce  Commission  on  account  of  aa  exoeseive  f  rei^  charge* 
Affirmed* 

See  same  case  bellow  on  first  appeal,  137  C*  C.  A.  460,  221 
Fed,  890 ;  on  second  appeal,  143  C.  C.  A.  663,  229  Fed.  1022. 

Appearances:  Charles  N.  Burch  for  plaintiffs  in  error; 
Francis  B.  James  for  defendants  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  a  suit  brought  by  the  defendants  in  error  to  recover 
reparation  from  the  railroads  for  charging  a  rate  on  hardwood 
lumber,  alleged  to  be  excessive.  The  Interstate  Commerce  Com- 
mission had  found  the  rate  to  be  excessive  and  had  made  an 
order  for  reduction  from  85  to  75  cents,  which  was  obeyed,  and 
also  one  for  reparation  to  the  extent  of  the  excess,  which  was 
not  obeyed.  13  Inters.  Com.  Rep.  668.  A  demurrer  to  the  decla- 
ration was  sustained  by  the  circuit  court  on  the  ground  that  it 
was  not  alleged  that  the  plaintiffs  had  paid  the  excessive  rates  or 
that  they  were  damaged  thereby.  190  Fed.  659.  The  declaration 
was  amended,  but  at  the  trial  the  judge  directed  a  verdict  for  the 
defendants,  presumably  on  the  ground  argued  here,  that  it  did 
not  appear  that  the  plaintiffs  were  damaged.  The  judgment  was 
reversed  by  the  circuit  court  of  appeals.  137  C.  C.  A.  460,  221 
Fed.  890.  At  a  new  trial  the  jury  were  instructed  that  if  they 
found  the  rate  charged  unreasonable  and  that  prescribed  by  the 
Interstate  Commerce  Commission  reasonable,  they  should  find 
for  the  plaintiffs  in  accordance  with  the  Commission's  award. 

The  jury  found  for  the  plaintiffs  and  this  judgment  was  affirmed 
P.U.RaW8B. 
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by  the  circuit  com*  of  appeals.  148  0-  C.  A*  668,  229  Fed. 
1022, 

The  only  question  before  us  is  that  at  which  we  have  hinted : 
whether  the  fact  that  the  plaintiffs  wiere  able  to  pass  on  the  dam- 
age that  they  sustained  in  the  first  instance  by  paying  the  unrea- 
sonable charge,  and  to  collect  thfit  amount  from  the  purchasers, 
prevents  their  recovering  the  overpayment  from  the  carriers. 
The  answer  is  not  diflScult.  The  general  tendency  of  the  law,  in 
regard  to  damages,  at  least,  is  not  to  go  beyond  the  first  step.  As 
it  does  not  attribute  remote  consequences  to  a  defendant,  so  it 
holds  him  liable  if  proximately  the  plaintiff  has  suffered  a  loss. 
The  plaintiffs  suffered  losses  to  the  amount  of  the  verdict  when 
they  paid.  Their  claim  accrued  at  once  in  the  theory  of  the  law, 
and  it  does  not  inquire  into  later  events.  Olds  v.  Mapes-Beeve 
Constr.  Co.  177  Mass.  41,  44,  58  N.  E.  478.  Perhaps  strictly  the 
securing  of  such  an  indemnity  as  the  present  might  be  regarded 
as  not  differing  in  principle  from  the  recovery  of  insurance,  as 
res  inter  alios,  with  which  the  defendants  were  not  concerned. 
If  it  be  said  that  the  whole  transaction  is  one  from  a  business 
point  of  view,  it  is  enough  to  reply  that  the  unity  in  this  case  is 
not  sufficient  to  entitle  the  purchaser  to  recover,  any  more  than 
the  ultimate  consumer,  who  in  turn  paid  an  increased  price.  He 
has  no  privity  with  the  carrier.  State  v.  Central  Vermont  R.  Co. 
81  Vt.  459,  21  L.R.A.(KS.)  949,  71  Atl.  193.  See  Nicola,  S. 
&  M.  Co.  V.  Louisville  &  N.  E.  Co.  14  Inters.  Com.  Eep.  199, 
207-209 ;  Baker  Mfg.  Co.  v.  Chicago  &  N.  W.  R.  Co.  21  Inters. 
Com.  Rep.  605.  The  carrier  ought  not  to  be  allowed  to  retain 
his  illegal  profit,  and  the  only  one  who  can  take  it  from  him  is 
the  one  that  alone  was  in  relation  with  him,  and  from  whom  the 
carrier  took  the  sum.  New  York,  N.  H.  &  H.  R.  Co.  v.  Ballou 
&  Wright,  P.U.R.1918A,  149,  —  C.  C.  A.  — ,  242  Fed.  862. 
Behind  the  technical  mode  of  statement  is  the  consideration,  well 
emphasized  by  the  Interstate  Commerce  CommLssion,  of  the  end- 
lessness and  futility  of  the  effort  to  follow  every  transaction  to 
its  ultimate  result.  13  Inters.  Com.  Rep.  680.  Probably  in  the 
end  the  public  pays  the  damages  in  most  cases  of  compensated 
torts. 

The  cases  like  Pennsylvania  R.  Co.  v.  International  Coal  Min. 
Co.  230  U.  S.  184,  57  L.  ed.  1446,  33  Sup.  Ct  Rep.  893,  Ann. 
Cas.  1915A,  315,  where  a  party  that  has  paid  only  the  reasonable 

P.U.R.1918B. 

Digitized  by  VjOOQIC 


SOUTHERN  P.  00.  t.  DABNSLL-TABKZfiH  LUMBER  CO.        601 

rate  sues  upon  a  discrimination  because  some  other  has  paid  less, 
are  not  like  the  present  There  the  damage  depends  upon  re- 
moter considerations.  But  here  the  plaiatifPs  have  paid  cash 
out  of  pocket  that  should  not  have  been  required  of  them,  and 
there  is  no  question  as  to  the  amount  of  the  proximate  loss.  See 
Meeker  v.  Lehigh  Valley  IL  Co.  236  U.  S.  412,  429,  59  L.  ed. 
644,  657,  P.U.K.1915D,  1072,  35  Sup.  Ct.  Rep.  328,  Ann.  Cas. 
1916B,  691 ;  MiDs  v.  Lehigh  Valley  R  Co.  238  U.  S.  473,  59  L. 
ed.  1414,  35  Sup.  Ct.  Rep.  888. 

An  objection  is  taken  to  the  jurisdiction  of  this  court  upon  writ 
of  error.  An  application  is  made  for  a  certiorari  in  case  the  ob- 
jection is  held  good,  and  as  we  should  grant  the  latter  writ  in 
that  event,  the  question  has  no  importance  here  except  as  a  prece- 
dent. We  are  inclined  to  take  the  course  followed  sub  silentio  in 
Mills  V.  Lehigh  Valley  R  Co.  and  to  treat  eases  brought  under 
§  16  of  the  Act  to  Regulate  Commerce,  which  authorizes  the 
joinder  of  all  plaintiffs  and  all  defendants,  <as  standing  on  a  pe- 
culiar ground. 

Judgment  affirmed. 

Note. — ^The  decision  of  the  TJnited  States  Supreme  Court  in 
SouTHEKN  P.  Co.  V.  Darnell-Taenzer  Lumber  Co.  ante,  598, 
that  the  right  of  a  shipper  to  recover  reparation  because  of  the  exac- 
tion of  an  excessive  freight  charge  is  not  defeated  because  the 
shipper  was  able  to  pass  on  to  the  ultimate  consumer  the  damage 
whidi  he  sustained  in  the  first  instance  by^  paying  the  imreasonable 
charge,  sustains  the  decision  of  the  United  States  circuit  court  of 
appeals  in  New  York,  N.  H.  &  H.  B.  Co.  v.  Ballon  (1917)  P.TJ.R. 
1918A,  149,  —  C.  C.  A.  — ,  242  Fed.  862,  and  also  the  position 
taken  by  the  Interstate  Commerce  Commission  in  Burgess  v.  Trans- 
contin^tal  Freight  Bureau  (1908)  13  Inters.  Com.  Sep.  668,  680; 
Nicola,  8.  &  M.  Co.  v.  Louisville  &  N.  B.  Co.  (1908)  14  Inters. 
Com.  Bep.  199,  207;  Kindelon  v.  Southern  P.  Co.  (1909)  17  Inters. 
Com.  Bep.  251.  The  contrary  view  has  been  taken  by  the  Arizona 
Commission  in  Moore  v.  Bay  &  G.  Valley  B.  Co.  P.TJ.R1916B,  637, 
and  by  the  California  Commission  in  Carnegie  Brick  &  Pottery  Co. 
V.  Western  P.  E.  Co.  P.TJ.B.1915A,  1079,  and  Phoenix  Mill  Co.  v. 
Southern  P.  Co.  P.TJ.B.1915P,  1099  (abstract).  See  also  John  H. 
Allen  Seed  Co.  v.  Chicago  &  N.  W.  B.  Co.  (Wis.)  P.TT.B.1916A, 
352. 
P.UJL1918JBU 
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UNITED  STATES  SUPREME  COURT. 

MISSOXJEI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY  OP 

TEXAS  et  al. 

V. 

STATE  OP  TEXAS. 

(—  U.  S.  — ^  62  L.  ed,  — ,  L.R.A.-^,  — ,  38  Sup.  Ct.  Rep.  178.) 

Interstate  commerce  —  State  regtUation  ^  Starting  time  for  interetate 
trains. 

As  applied  to  through  interstate  trains  originating  outside  the  state 
on  lines  of  other  earriers,  an  order  of  a  state  railway  oommission  under 
which  a  railway  company  inust  start  its  paAsenger  trains  in  the  state 
at  the  point  of  origin  and  at  local  stations  on  schedule  time,  with  an 
allowance  of  not  more  than  thirty  minutes  for  connections,  is  an  un- 
constitutional regulation  of  interstate  commer^, — especially  where  there 
is  sufficient  aocemmodaiion  fbr  local  tilafflo  independent  of  the  ihrou^^ 
trains.  ; 

[January  14,  1918.] 

In  error  to  the  Court  of  Civil  Appeals,  Third  Supreme  Judi- 
cial District,  of  the  State  of  Texas,  to  review  a  judgment,  a  re- 
view of  which  was  denied  in  the  Supreme  Court  of  that  state, 
imposing  a  fine  upon  a  carrier  for  violating  an  order  of  the  State 
Railroad  Commission  requiring  passenger  trains  to  start  on 
schedule  time,  with  an  allowance  of  not  more  than  thirty  minutes 
for  connections.    Reversed. 

See  same  case  below  in  court  of  civil  appeals,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  822;  in  supreme  court,  107  Tex.  540,  L.R.A.  — , 
— ,  P.U.R.1916C,  585, 181  S.  W-  721. 

Appearances:  Alexander  H.  McKnight,  C.  S,  Burg,  Joseph  M. 
Bryson,  Alexander  Britton,  and  Charles  C.  Huff  for  plaintiffs  in 
error;  B.  F.  Looney,  Attorney  General'  of  Texas,  and  Luther 
Nickels  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  a  suit  brought  by  the  state  of  Texas  to  recover  penalties 
for  violation  of  an  order  of  the  State  Railroad  Commission.  This 
order  required  passenger  trains  in  Texas  to  start  from  their  point 
of  origin  and  from  stations  on  the  line  in  accordance  with  adver- 
tised schedule,  allowing  them  not  exceeding  thirty  minutes  at 
origin  or  points  of  junction  with  other  lines  to  make  connection 
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with  traind  ob  sYich  otiier  Unes,  and  not  eioeediiig  ten  mimites 
more  if,  at  the  end  of  the  thirty  minutes^  the  connecting  trains 
were  in  ai^t  There  w^re  some  othisr  qnalificati6ng  not  neces- 
sary to  be  stated.  The  defendant's  passenger  trains  concerned 
were  numbers  9  and  209^  and  were  parts  of  a  train^  ako  numbered 
9,  of  the  Missouri,  Kansas,  &  Texas  Bailway,  a  dififercnt  corpo- 
ration, taken  charge  of  by  the  defendant  at  Denison,  Texas,  about 
5  miles  south  of  the  Texas  and  Oklahoma^  state  line,  under  a  con- 
tract with  the  Missouri,  Kansas,  &  Texas.  In  pursuance  of  this 
ciMitract  they  were  forwarded  via  Dallas  and  Fort  Worth  to  Hills- 
boro,  thence  as  one  train  to  Granger  and  there  again  divided,  the 
two  parts  going  respectively  to  Galveston  and  San  Antonio. 
There  were  similar  arraxigements  for  trains  to  the  north.  The 
cars  received  by  the  defendant  came  from  St  Louis  and  Kansas 
City,  Missouri,  uniting  at  Parsons,  Kansas,  and  thence  proceed- 
ing south  to  Denison.  The  court  of  civil  appeals  at  first  held  that 
the  movement  must  be  regarded  as  a  ccntinuous  one  from  Kansas 
City  and  St  Louis,  and  that  the  order  did  not  apply  to  the  train ; 
but,  on  a  rehearing,  decided  that,  as  the  defendant  took  control 
at  Denison  with  new  crews  and  engines,  and  as  the  defendant 
could  not  go  beyond  the  state  line,  the  movement,  so  far  as  the 
defendant  was  concerned,  was  wholly  within  the  state.  Breaches 
of  the  order  having  been  proved,  it  affirmed  a  judgment  imposing 
a  fine.  A  writ  of  error  was  refused  by  the  supreme  court  of  the 
state. 

The  supreme  court  gave  up  the  manifestly  untenable  ground 
taken  by  the  court  of  civil  appeals,  and  recognized  that  the  de- 
fendant's trains  were  instruments  of  commerce  among  the  states, 
but  it  construed  the  ord^  as  applying  to  them  none  the  less,  and 
held  it  valid  as  so  applied.  The  only  question  with  which  we 
have  to  deal  is  whether  the  State  Cominission  could  intermeddle 
in  this  way,  especially  when  there  was  sufficient  aecommodation 
for  local  traffic  independent  of  the  through  trains.  The  defend- 
ant in  error  attempts  to  open  this  last  matter,  because  the  opin- 
ion of  the  court  of  civil  appeals  in  which  the  fact  was  stated  was 
reversed  by  it  for  a  different  reason,  and  that  of  the  court  of  first 
instance  was  the  other  way.  But  we  regard  the  decision  of  the 
intermediate  and  the  supreme  court  as  proceeding  upon  the  as- 
sumption that  we  have  stated  and  that  we  see  no  reason  to  dis- 
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turb.  Again,  the  queetioii  is  not  what  the  State  Commis&ion 
might  require  of  a  road  deriving  its  powsrs  from  the  state,  with 
regard  to  local  business  (Missouri  P.  R  Ca  v.  Kansas,  216  U. 
S.  262,  283,  54  L.  ed.  472,  481,  30  Sup.  Ct  Eep.  330),  but 
whether  the  order,  if  applied  to  this  case,  would  not  unlawfully 
interfere  with  commerce  amcmg  the  states. 

On  its  face  the  order  as  applied  was  an  interference  with  such 
commerce.  It  undertook  to  £x  the  time  allowed  for  stops  in  the 
course  of  interstate  transit  It  was  a  serious  interference,  for 
it  made  the  defendant  liable  for  an  interstate  train  not  starting 
on  schedule  time,  when  the  train  did  not  come  into  the  defend* 
ant's  hands,  from  another  company  in  another  state,  until  too 
late.  This,  as  we  imderstand  the  facts,  was  the  train  to  which 
the  advertised  schedule  applied,  and,  if  so,  the  mere  statement 
of  the  result  is  enough  to  show  that  the  burden  imposed  not  only 
was  serious,  but  was  unwarranted  as  well  as  unjust  The  sug- 
gestion that  compliance  with  the  order  could  have  been  secured 
by  having  an  extra  train  ready  to  nm  if  the  regular  one  was  not 
on  time  hardly  is  practical,  and  is  not  an  adequate  answer,  even 
in  form.  For  the  defendant  advertised,  or  at  least  had  the  right 
to  advertise,  the  interstate  train,  and,  if  it  did  so,  would  not  free 
itself  from  liability  for  a  delay  on  the  part  of  that  train  by  offer- 
ing another.  We  think  it  plain  that  this  order  was  applied  in  a 
way  that  was  beyond  the  power  of  the  Commission  and  courts  of 
the  state.  Seaboard  Air  Line  R.  Co.  v.  Blackwell,  244  TJ.  S.  310, 
61  L.  ed.  1160,  L.R.A.1917F,  1184,  37  Sup.  Ot.  Rep.  640  j 
Chicago,  B.  &  Q.  R  Co.  v.  Railroad  Commission,  287  TJ.  S.  220, 
226,  59  L.  ed.  926,  930,  P.U.R19150,  309,  86  Sup.  Ct  Rep. 
560;  South  Covington  &  C.  Street  R.  Co.  v.  Covington,  235  U. 
S.  537,  648,  69  L.  ed.  350,  354,  LJl.A,1915F,  792,  P.U.IL 
1915A,  231,  35  Sup.  Ot.  Rep.  158. 

Juc^ment  reversed. 
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WASHINGTON  SXJPRSBfE  OOUBT. 

STATE  EX  EEL.  HAYFOEI)  et  al. 

PUBLIC  SERVICE  COMMISSION. 

(—  Wash.  — ,  168  Pac.  169.) 

Commissions '^  JuHadictian   of  Commission -^  Institute   proceedings 
on  its  oton  motion  —  MUnUnation  of  grade  crossing, 

1.  The  Washington  CommiBsion  has  power,  upon  its  own  motion,  to 
institute  proceedings  for  the  elimination  of  a  dangerous  grade  crossing. 

Appeal  and  review  —  Commission  order  —  Evidence, 

2.  An  order  of  the  Washington  Commission,  within  its  jurisdiction, 
cannot  be  disturbed  unless  it  manifests  a  clear  abuse  of  power,  or  it  is 
shown  to  be  so  unreasonable  and  unlawful  as  to  call  lor  correction  by 
the  court. 

[October  31,  1917.] 

Appeal  by  the  State  ex  rel.  F.  B.  Hayford  and  others  from  a 
judgment  of  the  Superior  Court  of  North  Yakima  County,  Wil- 
liam A.  Huneke,  Judge,  aflSrming  an  order  of  the  Public  Service 
Commission  directing  a  change  in  the  location  of  a  highway  to 
eliminate  a  dangerous  grade  crossing;  aflSrmed. 

Appearances:  Danson,  Williams,  &  Danson  and  Geo.  D. 
Lantz,  all  of  Spokane,  for  appellants ;  W.  V.  Tanner  and  Hance 
H.  Cleland,  both  of  Olympia,  for  respondent. 

Morris,  J.,  delivered  the  opinion  of  the  court : 
The  Public  Service  Commission,  on  its  own  motion,  commenced 
these  proceedings  fw  the  purpose  of  eliminating  a  dangerous 
grade  crossing  on  the  Great  Northern  Railway  near  Spokane. 
The  railroad  track  at  the  location  in  question  forms  a  decided 
loop.  The  highway  known  as  Euclid  road,  running  east  and 
west,  intersects  this  loop  at  two  points  about  half  a  mile  apart. 
Both  crossings  are  at  grade.  The  east  one  is  admittedly  very 
dangerous,  and  under  the  wder  <!omplained  of  15  to  be  eliminated 
by  deflecting  the  highway  to  the  south  of  the  railroad  track  be- 
tween the  two  eroflsixigs.  Appellai^ts  are  the  owners  of  land 
abutting  upon  the  highway  within  the  loop  and  between  the  two 
crossings.  About  midwliy  between  the  crossings  is  a  second  high- 
way running  north  and  south,  which  passes  under  the  railroad 
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tracks,  affording  appellants  additional  facilities  for  reacliing 
their  property.  In  considering  the  questiion  of  eliminating  this 
dangerous  crossing  two  plans  were  considered, — ^first,  the  con- 
struction of  an  underground  crossing,  necessitating  but  slight 
change  in  the  highway,  but  requiring  considerable  change  in  the 
railroad  grade;  second,  the  diversion  of  Ae  highway  south  of 
the  railway.  On  a  full  hearing  the  Conunission  entered  its  order 
adopting  the  second  plan.  Appellants  sued  out  a  writ  of  review 
directed  against  this  order  to  the  superior  court  of  Spokane  coun- 
ty and,  being  there  defeated,  have  i^ipealed. 

[IJ  The  chief  complaint  here  is  that  the  Commission  is  with- 
out authority  to  enter  an  order  of  this  character  on  its  own  initia- 
tive; and,  second,  if  such  power  exists  in  the  Commission,  its 
exercise  in  this  instance  was  arbitrary  and  based  upon  a  funda- 
mentally wrong  basis  in  not  giving  due  effect  to  the  testimony  of 
appellants  as  to  the  damage  to  be  sustained  by  their  property  in 
deflecting  the  highway  to  the  south  of  the  railroad.  The  whole 
matter  is  one  of  statutory  construction.  Section  8733-4,  Kem. 
Code  1915,  provides  that  the  mayor  or  common  council  of  any 
city  or  town  or  county  commissioners  of  any  county  within  which 
a  dangerous  crossing  exists  may  file  with  the  Public  Service  Com- 
mission a  petition  stating  that  the  public  safety  requires  an 
alteration  of  the  crossing.  The  Commission  will  then  fix  a  time 
for  hearing  on  such  petition,  and  if  the  contemplated  change  re- 
quires that  private  land  be  damaged,  ten  days'  notice  of  hearing 
shall  be  given  to  owners  of  such  land.  Upon  such  hearing  the 
Commission  shall  make  such  order  as  to  it  seems  proper,  and  if 
private  land  is  to  be  taken  or  damaged,  the  right  to  take  or  dam- 
age such  land  shall  be  acquired  as  later  provided.  The  last  para- 
graph of  this  section  is  sb  follows :  ^Tetition  for  the  change  in 
any  existing  grade  crossing,  or  for  the  elimination  thereof,  may 
be  filed  by  the  Commission  on  its  own  motion,  and  proceedings 
thereon  shall  be  the  same  as  herein  provided  for  the  hearing  and 
determination  of  a  petition  filed  by  a  railroad  company.'' 

It  is  dear  that  under  this  last  paragraph  the  Commission  has 
^  power  upon  its  own  motion  to  institute  proceedings  of  Ihis  char- 
acter, and  we  so  hold* 

[2]  In  support  .of  their  second  contention  appellants  cite  cases 
such  as  Spokane  v.  Miles,  72  Wash.  571, 181  Pac  806,  and  others 

P.U.R.1918B. 


Digitized  by 


Google 


8TATB  EX  BJS^  HAYFORD  t.  PUBUO  SERYIOE  CQIL         W 

where,  in  T6vi)9wii$  the  lissessmeiit  of  eniineht  domain  commis- 
sioners in  condemnatioxi  proceedings,  it  was  held  that  the  com- 
missioners acted  upon  a  fundamentally  wrong  basis  in  charging 
back  upon  abutting  property  the  amount  of  damages  awarded  by 
the  jury  in  the  condemnation  proceedings  for  the  taking  of  the 
property  plus  the  benefits.  Manifestly,  such  decisions  are  not  in 
point  There  the  court  was  dealing  with  a  special  statute  author- 
izing courts  to  modify  or  change  any  assessment  when,  in  the 
judgment  of  the* court,  such  change  would  be  necessary.  In  con- 
struing this  statute  we  said  that  to  charge  back  against  the  prop- 
erty the  amount  of  the  condemnation  award  and  then  assess  the 
remainder  for  the  full  benefits  is  evidence  that  the  commissioners 
acted  arbitrarily  and  were  proceeding  upon  a  fundamentally 
wrong  basis,  calling  for  correction  by  the  court  This  statute 
(§  8733-13)  provides  that  an  order  of  the  Commission  of  this 
character  may  be  reviewed  in  the  superior  court  and  on  appeal 
by  this  court,  '^and  the  reasonableness  and  lawfulness  of  such 
order  inquired  into  and  determined."  That  the  order  is  lawful, 
that  is,  within  the  power  of  the  Commission,  we  have  already 
held.  The  Commission  having  the  power  to  make  the  order,  it 
cannot  be  disturbed  unless  it  manifests  a  dear  abuse  of  that  pow- 
er or  there  is  a  showing  of  such  unreascmableness  and  unlawful- 
ness as  to  call  for  correction  by  the  court.  There  is  no  showing  in 
the  record  before  us  by  which  we  can  say  that  the  Commission  has 
entered  an  unreasonable  or  unlawful  orderi  The  procedure  rela- 
tive to  the  taking  or  damaging  of  private  property  in  ordering 
the  change  of  railroad  crossings  is  provided  for  in  §  8733 — 15, 
which  affords  ample  protection  to  all  property  owners  injured  in 
the  carrying  out  of  the  order  complained  of. 
Judgment  is  affirmed. 

Ellis,  Ch.  J.,  and  Chadwids,  Main,  and  Fullerton,  J  J.,  concur. 
p.u.ai9iaB. 
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WEST  WXHBUfJA  SVm^MK  f^OVUTi  0¥  APFfiUtM. 

BALTIMORE  &  OHIO  EAILBOAD  COMPANY 

t;. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[Na  3521.] 

(—  W.  Va.  — ,  L.RJL— ,  — ,  94  S.  E.  645.) 

Service  ^  DUcriminatory  regulations  ^  Potcer  of  CommisHon  «» 
Limitation  on  utility's  right  of  regulaHon. 

1.  The  Public  Service  ComBiission  Act  (Oo^  1915»  ohap.  150)  doee 
not  deny  to  public  service  corporations  the  common-law  right  to  make 
regulations,  nor  vest  such  power  in  the  Public  Service  Commission,  in 
the  first  instance;  but  said  Commission  may,  on  finding  such  regula- 
tions unjust,  unreasonable,  insufficient,  or  unjustly  discriminatory,  an- 
nul them  and  substitute  otMf  a  ^or  them. 

Service  »  Diecriminatory  rule  »  Not  unjust  —  Power  of  Commtisaion, 

2.  If  a  regulation  prescribed  by  such  corporation  is  just,  reasonable, 
and  fair,  under  all  the  circumstances,  the  Commission  is  without  author- 
ity to  annul  it,  even  though  it  is  discriminatory.  If  tiie  discrimination  it 
makes  is  not  imjust  and  rests  upon  a  classification  of  subjects  baaed 
upon  substantial  differences  in  situation  and  circumstances. 

Appeal  and  review  —  Order  —  Distribution  of  freight  cars  —  Beason- 
ahleness, 

3.  An  order  of  the  Public  Service  Commission  setting  aside  a  r^u- 
lati<m  of  a  railroad  company,  classifying  shippers  for  the  purpose  of 
distribution  of  freight  cars  for  coal  shipments,  on  an  occasion  of  an 
immense  shortage  in  such  cars,  is  reviewable  on  the  question  of  the 
reasonableness  of  the  regulation  and  the  character  of  the  discrimination 
it  makes. 

Discrim^ination  *  Service  —  Railroad  —  Distriimtion    of    open^top 
freight  cars  hettoeen  tipple  and  nontipple  coal  mines. 

4.  In  view  of  a  great  shortage  of  cars  suitable  for  coal  shipments, 
occasioned  by  extraordinary  conditions  bringing  Into  temporary  activity 
a  great  many  mines  that  are  not  equipp^  witii  tipples  for  loading  cars, 
but  demand  pro  rata  allotments  to  them  of  open-top  cars  for  their  ship- 
ments, which  cannot  be  furnished  without  serious  detriment  to  perma- 
nent and  properly  equipped  mines,  the  carrier,  and  the  general  public, 
a  railroad  company  of  which  such  allotments  and  distributions  are  de- 
manded may,  by  promulgation  of  a  regulation  applicable  to  all  such 
mines,  assign  its  open-top  cars  to  the  permanent  and  properly  equipped 
mines  and  box  cars  to  those  loading  without  tipples  and  from  wagons 
and  trucks.  Such  a  regulation,  under  such  circumstances,  is  neither 
unreasonable  nor  unjustly  discriminatory. 

Discrimination  ^  8ervi€^ -^  Railroads -^  Equal  transportation  faclli- 
ties  ^  Statutory  construction, 

5.  In  so  far  as  §  60c  of  chapter  54,  Code  of  1916,  contemplates 
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•quality  of  trimgportation  faeilities  among  shippers  of  coal,  in  pomt  of 
mere  oonvenience,  not  reasonable  means  of  transportation  within  the 
ability  of  the  carrier,  it  applies  only  to  mining  industries  having  ef- 
ficient and  usual  equipment  for  loading  coal  cars. 
Appeal  and  review  ^^  Order  requiring  carrier  to  furnish  care  at 
private  aiding  fcr  pubUo  use  ^  Impairment  of  contract '^  Bea^ 
sonahleneee. 

6.  Successful  impeachment  of  an  order  of  the  Public  Service  Com- 
mission requiring  a  railroad  company  to  furnish  coal  cars  at  sidings 
privately  owned,  for  the  use  of  persons  other  than  the  owners,  with  the 
consent  of  the  owners,  on  the  ground  that  it  impairs  the  obligations  of 
contracts  between  it  and  such  owners,  inhibiting  such  use  without  the 
consent  of  both  parties  thereto,  requires  proof  of  lade  of  reasonable 
necessity  for  such  use;  the  order  having  been  made  on  some  evidenoe  of 
occasion  therefor. 

Constitutional    law  —  Impairment   of   contract  *  VtUity'a   contracts 
conflicting  with  duties  im^posed  by  law* 

7.  In  so  far  as  the  contracts  of  public  service  corporations  conflict 
with  public  duties  imposed  upon  them  by  law,  they  are  not  within  the 
protection  of  the  constitutioual  provision  inhibiting  impairment  of  the 
obligations  of  contracts. 

[December  4,  1017.] 

Application  by  the  Baltimore  &  Ohio  Railroad  Company  for 
the  annulment  or  suspension  of  an  order  of  the  Public  Service 
Commission  requiring  applicant  to  desist  from  its  practice  as  to 
distribution  of  cars  for  coal  shipments ;  order  suspended  in  part. 

Appearances:  Conley  &  Johnson,  of  Charleston,  for  petitioner; 
S.  B.  Avis,  of  Charleston,  for  respondent. 

Poff enbarger,  X,  delivered  the  opinion  of  the  court : 
This  is  an  informal  application  authorized  by  statute,  for 
annulment  of  an  order  of  the  Public  Service  Commission,  re- 
quiring the  Baltimore  &  Ohio  Kailroad  Company,  an  interstate 
and  intrastate  carrier  of  passengers  and  freight,  to  desist  from  a 
practice  relating  to  distribution  or  allotment  of  cars  for  intra- 
state shipments  of  coal,  which,  in  the  opiniim  of  the  Commis- 
sion, works  an  unjust  and  unreasonable  discrimination  against 
the  miners  and  shippers  of  coal,  on  whose  complaints  the  order 
was  made,  and  aU  other  persons  and  corporations  similarly  sit- 
uated. 

The  character  of  the  numerous  cc^plaints  inducing  the  pro- 
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cedure  and  the  scope  and  effect  of  the  action  of  the  Commission 
are  indicated  by  the  order  in  question,  which  reads  as  follows: 

"The  Commission  is  of  opinion  to  and  doth  order  as  follows: 

"First.  That  the  Baltimore  &  Ohio  Railroad  Company,  a 
corporation,  do  forthwith  cease  and  desist  from  its  practice  of 
furnishing  to  team  track  loaders,  i.  e./ persons  engaged  in  load- 
ing coal  from  wagons  and  motor  trucks,  railroad  box  cars  exclu- 
sively for  intrastate  shipment  and  commerce,  and  that  said  rail- 
road company  do  furnish  to  said  team  track  loaders  for  intra- 
state shipment  and  commerce  the  same  percentage  of  open-top 
gondola  or  hopper  cars  to  which  they  are  entitled  under  their 
allotment  as  it  furnishes  to  tipple  loaders,  i.  e.,  to  persons  en- 
gaged in  loading  coal  on  railroad  cars,  from  tipples  or  other  struc- 
tures of  like  character,  for  intrastate  shipment  and  commerce. 

"Second.  That  the  said  the  Baltimore  &  Ohio  Railroad  Com- 
pany be,  and  it  is  hereby,  required  to  furnish  said  team  track 
loaders,  for  the  purpose  of  loading  coal  for  intrastate  shipment 
and  commerce,  the  same  percentage  of  the  allotment  of  cars  to 
which  they  are  entitled  as  it  shall  furnish  to  persons  engaged  in 
loading  coal  from  tipples  or  other  structures  of  like  character  for 
intrastate  shipment  and  commerce. 

"Third.  The  said  the  Baltimore  &  Ohio  Railroad  Company 
is  not  required  to  furnish  team  track  loaders  with  cars  of  any 
character  upon  private  sidings  coimected  with  said  railroad,  un- 
less said  sidings  shall  be  owned  by  said  team  track  loaders,  or 
said  team  track  loaders  shall  have  the  consent  of  the  owners 
thereof  to  use  the  same.'' 

[1-4]  Admitting  the  discrimination  complained  of,  the  rail- 
road company  endeavored  to  justify  it  in  law  before  the  Com- 
mission, on  several  grounds.  Right  to  assign  the  open-top  cars 
Imown  as  gondola  and  hopper  cars  to  mines  loading  their  coal 
from  tipples,  and  box  cars  to  mines  loading  by  means  of  wagons 
and  trucks,  in  view  of  the  inconvenience  attendant  upon  the  load- 
ing of  the  latter  class  from  tipples,  causing  delay  in  shipments, 
and  the  relative  unimportance  of  the  production  and  shipments 
from  team  track  mines,  is  claimed  on  the  ground  of  public  neces- 
sity for  exercisie  of  thfe  carrier's  maximum  powers  and  capacity 
for  the  handling  of  coal,  under  the  extraordinary  conditions  pre- 
vailing throughout  the  country,  and  especially  in  the  sections 
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dependent  upon  water  transportation  through  the  Great  Lakes, 
which  was  delayed  hy  the  backward  season  and  will  be  termi- 
nated by  the  approaching  winter,  when  coal  is  needed  worst 

From  November,  1916,  to  June,  1917,  inclusive,  137,869  cars 
were  loaded  at  tipple  mines,  and  2,597  at  wagon  and  truck  load- 
ing mines,  on  two  divisions  of  the  road,  the  Mononga  and  the 
Cumberland.  In  the  first  month  of  that  period  only  .55  per 
cent  of  the  cars  were  loaded  at  mines  of  the  latter  class  on  those 
divisions,  and  4.33  per  cent  in  the  last  month.  The  unusual 
demand  for  coal  and  consequent  high  prices  thereof  have  evi- 
dently occasioned  a  large  relative  increase  in  the  output  of  wagon- 
loading  mines,  but  more  than  95  per  cent  of  the  coal  shipped  by 
rail  came  from  tipple-loading  mines  in  June,  1917 ;  nevertheless, 
wherefore,  it  is  apparent  that  facilitation  of  the  transportation 
of  the  production  of  these  mines  more  nearly  approximates  ful- 
filment of  the  fuel  requirraients  of  the  general  public  than  would 
expeditious  handling  of  the  output  of  the  other  mines. 

Eox  cars  are  inconvenient  and  unsuitable  for  both  classes  of 
shippers,  and  their  use  for  coal  shipment  entails  losses  or  bur- 
dens in  both  time  and  expense.  But  the  extraordinary  transpor- 
tation requirements  exceed  the  ability  of  the  carriers  to  furnish 
open-top  cars,  and  denial  thereof  to  the  wagon-loading  mines,  or 
substitution  of  box  cars  therefor  at  such  mines,  inflicts  less  injury 
upon  the  general  public  than  would  denial  thereof  to  the  other 
class  of  mines.  In  other  words,  the  public  interests  are  best  sub- 
served by  the  carrier  in  the  use  of  its  most  suitable  coal  cars  at 
the  mines  producing  the  larger  quantities  of  coal  and  loading  the 
cars  in  the  most  expeditious  manner.  A  tipple-loading  mine 
loads  an  open-top  car  in  a  few  minutes,  while  a  wagon-loading 
mine  seldom  or  never  loads  one  in  less  than  a  day.  A  box  car 
cannot  be  loaded  by  means  of  an  ordinary  tipple,  and  the  coal 
loaded  from  wagons  must  be  handled  with  shovels,  whatever  the 
character  of  the  car  may  be. 

This  contention  is  not  reduced  or  referred  to  any  defined  legal 
principle.  There  is  no  claim  of  right  to  discriminate  between 
classes  of  shippers,  in  the  manner  complained  of,  on  account  of 
an  extraordinary  demand  for  coal  within  the  state,  exceeding  the 
capacity  of  the  carrier  to  supply  it,  without  discrimination.  The 
business  of  the  railroad  company  is  carriage  for  shippers  rs^ther 
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than  provision  for  what  it  may  deem  public  exigwicies.  Legally 
and  theoretically  it  is  the  servant  of  all  shippers  on  its  lines.  Bj 
its  service  for  them  it  promotes  the  public  welfare;  wherefore  its 
service  to  them  is  its  primary  duty  and  its  contribution  to  the 
general  welfare,  though  highly  important,  is  a  mere  incident  of 
such  service.  Avoidance  of  its  duty  to  a  shipper  or  a  class  of 
shippers,  as  a  means  of  promotion  of  what  it  may  conceive  to 
be  advantageous  to  the  general  public,  would  be  an  assumption 
pro  t(mto  of  a  status  variant  from  that  which  it  legally  occupies, 
and  its  inability  to  effect  such  a  change  or  alteration  of  its  char- 
acter and  function,  without  legislative  authority  is  obvious. 

In  so  far  as  its  business  and  functions  are  purely  intrastate, 
the  Baltimore  &  Ohio  Bailroad  Company  has  the  same  ri^ts, 
powers,  and  privileges,  and  is  subject  to  the  same  liabilities,  as  a 
railroad  company  organized  under  the  laws  of  this  state  and 
operating  a  railroad  wholly  within  its  territorial  limits.  Code 
1916,  chap.  64,  §  30 ;  Baltimore  &  O.  B.  Co.  v.  Allen,  58  W.  Va. 
888,  8  L.R,A.(N.S.)  608,  112  Am.  St  Kep.  975,  62  S.  E.  465. 
As  to  such  business  and  functions,  it  is  therefore  subject  to  the 
r^ulatory  powers  of  this  state  and  its  laws,  including  the  statute 
vesting  power  and  authority  in  the  Public  Service  Conmiission 
to  prohibit  unjust  discrimination  on  its  part  between  shippers. 
In  giving  this  power  to  the  Commission  the  l^islature  has  im- 
pliedly declared  such  discrimination  unlawful,  and  neither  the 
railroad  company  nor  the  Conmiission  can  legalize  it,  however 
great  the  public  necessity  therefor  may  seem  to  be  under  peculiar 
circumstances.  An  exception  from  the  operation  of  general  laws, 
or  suspension  thereof,  on  occasions  of  public  exigency,  and  merely 
on  account  thereof,  if  constitutional,  would  have  to  be  provided 
for  by  the  legislature^ 

Some  of  the  facts  relied  upon  in  support  of  this  untenable 
view,  however,  may  constitute  ground  for  successful  impeach- 
ment of  the  order,  under  the  incontrovertible  right  of  the  railroad 
company  and  all  other  public  service  corporations,  recognized 
by  the  state  law,  to  discriminate  reasonably  and  justly  between 
dasses  of  patrons  and  kinds  of  business,  on  account  of  substantial 
differences  in  point  of  character.  This  right,  when  available, 
is  a  limitation  upon  Ae  powers  of  Ae  Public  Service  Commis- 
sion.   United  Fud  Gas  Co.  v*  Public  Service  Commission,  73 
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W.  Va.  693,  80  8.  E.  931,  It  is  finnly  asserted  and  well  defined 
in  Elk  Hotel  Ca  v.  United  Fuel  Gas  Co.  75  W.  Va.  200,  L.ItA. 
1917E,  970,  83  S.  E.  922.  Since  the  date  of  the  former  of  these 
decisions,  the  Puhlic  Service  CSommission  Act  has  been  amended, 
but  it  still  permits  just  discrimination;  for  the  Commission  is 
authorized  to  change  only  unjust,  unreasonable,  insufficient,  and 
unjustly  discriminatory  ^Regulations,  measurements,  practices, 
acts,  or  service^"  Code  1916,  chap.  15o,  §  23.  As  amended*  it 
does  not  clothe  the  Commission  widi  unlimited  power  over  the 
subject  of  classification.  Just,  reasonable^  and  fair  discrimina- 
tion is  stiU  recognized  and  contemplated  by  the  law.  The  order 
complained  of  abrogates  a  regulation  or  order  of  the  railroad 
company,  by  whidi  it  has  classified  shippers  of  coal  with  refer- 
ence to  their  methods  of  loading,  the  commercial  qualities  of  their 
coal,  the  relative  quantities  produced,  the  stability  and  perma- 
nence of  their  business,  and  oth^  facts,  including  the  extraor- 
dinary demands  upon  its  transportation  facilities,  restricting 
its  ability  to  afford  all  shippers  the  most  convenient,  efficient,  and 
desirable  service. 

[5-7]  For  express  inhibition  of  the  classification  set  aside  by 
the  Commission,  a  clause  of  §  66c,  chap.  54,  Code  1916,  is  relied 
upoBt.  It  says:  *^very  railroad  corporation  along  whose  line  of 
railroad  the  industries  of  mining  coal  or  manufacturing  coke 
is  carried  on,  shall  without  discrimination  between  or  amongst 
shippers,  and  without  unnecessary  delay,  make  a  reasonable  pro- 
vision for  the  transportation  of  all  such  coal  and  coke  offered 
for  transportation  over  its  railroad,  and  no  exxoh  railroad  corpora- 
tion shall  dismminate  in  rates,  distribution  of  cars  or  otherwise 
against  or  among  shippers  of  coal  or  coke  offered  for  shipment 
on  its  line  or  lines." 

It  contemplates  mining  industries,  and  the  terms  should  be 
applied,  and  the  provision  enforced,  in  the  sense  in  which  the 
language  was  used.  The  l^idation  was  invoked  to  prevent  dis- 
crimination between  and  among  persons,  firms,  and  corporations 
regularly  engaged  in  the  industry  and  operating  mines  properly 
equipped  for  loading  coal,  to  compel  reasonable  provision  for 
transportation  of  coal  from  such  mines.  The  section  deals  with 
mining  industries,  and  requires  impartial  provision  of  faciKties 
for  them,  bat  it  cannot  be  fairly  interpreted  as  requiring  equal 
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facilities  to  persons  not  regularly  engaged  in  coal  mining,  nor 
having  the  usual  and  ordinary  mining  equipment.  Its  purpose 
was  to  promote  and  encourage  efficient  coal  mining  and  transpor- 
tation, not  to  embarrass  or  hamper  them. 

Until  the  late  fall  of  1916  the  team  track  loading  mines  con- 
stituted a  negligible  quantity  in  the  mining  and  shipment  of  coal. 
Since  that  time  the  extreme  demand  for  coal  and  phenomenally 
high  prices  have  brought  hundreds  of  them  into  existence,  each 
once  producing  only  small  quantities,  and  all  less  than  5  per  cent 
of  the  total  shipments  in  June,  1917.  Under  normal  conditions 
they  could  not  profitably  operate  at  all,  and,  when  such  condi- 
tions are  restored,  their  production  will,  no  doubt,  cease.  For 
this  reason  railroad  managers  have  denominated  them  "Snow 
Bird"  mines  or  shippers.  Ordinarily  they  do  not  load  more  than 
one  car  a  day.  They  add  nothing  to  the  available  supply  of  coal ; 
for  the  r^ilarly  equipped  mines  are  able  to  produce  more  than 
the  carriers  can  transport.  Less  than  60  per  cent  of  the  cars 
demanded  for  coal  transportation  can  be  supplied,  on  account  of 
a  shortage  of  cars.  The  time  consumed  in  the  loading  of  cars 
by  teams  delays  deliveries.  Generally  they  keep  each  car  as- 
signed to  them  an  entire  day  and  often  longer,  when  it  could  be 
loaded  elsewhere  in  a  few  minutes.  Cars  placed  on  sidetracks  for 
team  loading  often  have  to  be  shifted  oflF  of  them  and  back  again, 
before  the  loading  is  completed,  in  the  use  of  the  sidings  for 
other  purposes.  This  involves  loss  of  time  of  engines  and  crews, 
needed  in  the  handling  of  cars  for  mines  that  would  load  perhaps 
iifty  while  they  load  one.  These  indisputable  facts  prove  the 
operation  of  the  team  track  loading  mines  retards  and  limits 
transportation,  to  the  detriment  of  properly  equipped  mines,  the 
carrier,  and  the  general  public. 

At  none  of  the  regularly  equipped' mines,  except  a  few  having 
box-car  loaders,  can  box  cars  be  used  without  infliction  of  great 
delay  and  confusion.  On^  large  operating  company  on  the 
Mononga  division  operates  box-car  loaders,  at  about  six  of  its 
twenty-three  mines.  Generally  the  permanent  mines  are 
equipped  for  tipple  loading  only  and  the  use  of  open-top  cars. 
Manifestly  the  inconvenience,  expense,  and  loss  of  time  in  the 
use  of  box  cars  at  these  mines  greatly  exceed  those  incident  to 
their  use  at  team  track  mines.    Many  of  them  are  immense  indus- 
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tries,  equipped  with  mining  machinery,  such  as  cutting  machines, 
electric  haulage  and  screening  and  sorting  apparatus,  and  ^oiploy- 
in^  hundreds  of  men.  Delay  to  such  enterprises  works  great 
public  injury,  while  that  occasioned  to  team  track  mines  employ- 
ing a  dozen  or  fewer  poorly  equipped  miners  is  slight  and  com- 
paratively inconsequential  Besides,  box  cars  can  be  used  more 
advantageously,  or  with  less  inconvenience,  at  sidetracks  in  the 
open  country  than  at  tipple  mines.  These  facts  make  it  apparent 
that  the  railroad  company's  classification  is  founded  upon  real 
and  substantial  differences,  and  puts  each  class  of  cars  in  that 
branch  of  transportation  in  which  it  can  be  most  efficiently  em- 
ployed, but  in  doing  so  denies  the  team  track  loaders  the  more 
convenient  and  desirable  class. 

They  are  not  denied  shipping  facilities  nor  the  right  to  oper- 
ate their  mines  and  dispose  of  their  products  in  the  market 
They  are  merely  subjected  to  a  discrimination  respecting  the 
quality  of  the  service  afforded  them,  on  account  of  the  character 
of  their  shipments.  In  the  infliction  of  this  discrimination  the 
carrier  cannot  be  said  to  have  made  a  distinction  without  a  differ- 
ence. The  difference  in  situation  and  circumstances  is  marked, 
obvious,  and  radical.  Like  every  other  business,  that  of  min- 
ing, transportation,  and  sale  of  coal,  considered  as  a  whole,  has 
acquired,  under  normal  conditiond,  qualities  and  characteristics, 
developed  principles,  and  brought  into  existence  conditions  that 
cannot  be  instantaneously  altered,  for  the  accommodation  of  per- 
sons desiring  the  temporary  introduction  and  maintenance  of 
new  qualities,  principles,  methods,  and  conditions,  without  a  dis^ 
^trous  dislocation  and  disturbance  of  those  previously  fixed  and 
settled  by  long  experience,  vast  expenditures  of  money,  and  the 
exercise  of  the  highest  degree  of  skill  and  efficiency.  Mining  and 
coal  transportation  are  closely  allied  industries.  Mines  are  opened 
and  equipped  with  reference  to  railroads  and  railroads  built, 
equipped,  and  operated  with  reference  to  the  mines  and  coal  mar^ 
kets  and  terminal  requirements  and  facilities. 

The  complainants  at  whose  instance  the  Commission  order 
was  made  are  not  equipped, for  the  production  and,shipm«it  of 
coal  in  the  manner  in  which  that  business  is  generally  conducted; 
nor  do  they  contemplate  such  equipment.  Their  methods  do  not 
harmonize  or  cori*espond  with  existing  and  firmly  established  con* 
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ditions.  Nevertheless  th^  demand,  as  of  right,  a  service  and 
facilities  in  all  respects  equal  to  those  afforded  properly  equipped 
mines  having  an  established  and  permanent  business,  even  though 
compliance  with  their  demand  involves  disarrangement  and  im- 
pairment  of  a  complex  system  upon  which  the  efficient  operations 
and  functions  of  two  or  three  great  industries  vital  to  the  public 
welfare  depend,  and  the  introduction  of  chaotic  conditions  in 
minings  transportation,  manufacturing,  and  domestic  life.  AH 
of  this  is  proposed,  sought,  and  demanded  as  a  means  of  obtain- 
ing mere  personal  and  individual  gains,  for,  as  has  been  observed, 
these  operators  embarrass  rather  than  aid  the  effort  to  meet  the 
public  demand  for  coal.  Their  purpose  is  not  tainted  with  any 
illegality,  immorality,  or  other  impurity,  and  they  are  entitled 
to  transportation  facilities;  but  they  cannot  have  the  best  and 
most  convenient  facilities  for  their  purposes,  imder  existing  con- 
ditions, without  great  injustice  to  the  carriers,  the  properly 
equipped  mines,  and  the  public.  Their  own  lack  of  proper  equip- 
ment is  a  just  and  reasonable  ground  of  discrimination  against 
them,  when  conditions  are  such  as  to  make  an  extension  of 
equality  of  facilities  to  them  highly  injurious  to  others  and  re- 
strictive of  the  rfSciency  of  the  carriers.  K  their  areas  of  coal 
are  too  small,  or  their  means  too  limited,  or  the  prospect  of  profit 
on  the  restoration  of  n<»inal  conditions  too  doubtful,  to  justify 
iheir  installation  of  proper  equipment,  that  is  their  misfortune. 
Thousands  of  other  citizens  are  in  worse  condition  than  they. 
Vast  areas  of  coal  are  so  situated  that  their  owners  cannot  avail 
themselves  of  present  market  conditions  at  all.  The  right  of  the 
complainants  to  engage  in  the  coal  business  and  reap  rewards 
therefrom  is  not  questioned  nor  denied.  It  is  conceded,  and  so 
is  their  right  to  have  their  coal  transported,  but  liiey  have  no 
absolute  right  to  equality  with  other  producers  and  shippers  dif- 
ferently situated  and  operating  in  a  way  different  from  theirs, 
when  it  cannot  be  accorded  without  the  infliction  of  palpable 
injustice. 

Another  circumstance  to  be  noticed  and  accorded  considerable 
weight  is  the  meagemess  of  the  intrastate  coal  business  the 
order  in  question  is  supposed  to  conserve  and  protect  Of  the 
153  cars  reported  to  have  been  shipped  by  a  number  of  the  com- 
plainants, only  two  went  to  intrastate  destinations,  without  hav- 
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ing  passed  throu^  the  state  of  Maryland,  and  three  went  to 
points  in  this  state  by  transportation,  in  part,  over  Maryland 
territory.  The  great  bulk  of  their  business  seems  to  be  interstate. 
If  their  intrastate  business  is  not  to  be  increased,  the  order  oom- 
plained  of  will  be  practically  ineffective  for  either  good  or  evil 
But  the  ruling  of  the  Commission  may  afford  the  means  of  gain- 
ing a  business  not  already  possessed,  with  the  incidental  detri- 
ment to  which  reference  has  been  made,  and,  besides,  the  com- 
plainants are  the  movers,  and  their  charge  of  unjust  discrimina- 
tion ought  to  have  a  substantial  basis.  They  can  suffer  no  such 
injury  by  discrimination,  in  respect  of  a  business  in  which  they 
are  not  substantially  engaged,  as  justifies  an  order  requiring  re- 
arrangement or  disarrangem^it  of  great  transportation  systems 
upon  which  the  public  welfare  is  dependent 

No  doubt  the  power  of  the  Commission  to  pass  upon  the  rea- 
sonableness and  fairness  of  the  regulations,  practices,  acts,  and 
service  of  public  service  corporations  is  administrative^  but  it  is 
not  an  unlimited  nor  unrestricted  power,  whatever  its  legal  and 
technical  character  may  be.  It  may  set  aside  imreasonable  and 
unjust  r^ulations  and  establish  reasonable  and  just  ones  in  lieu 
thereof.  This  is  the  extent  of  the  authority  conferred  by  the 
letter  of  the  statute,  and  there  is  no  warrant  in  law  for  an  exten- 
sion thereof.  The  public  service  agencies  have  the  ri^t  of  ini- 
tiation, and,  unless  the  measures  they  adopt  fall  within  the  con- 
demnatory provisions  of  the  act,  they  cannot  be  abrogated.  Au- 
thority to  annul  unreasonable  and  unjust  discriminatory  regula- 
tions and  substitute  reasonable  and  just  measures  for  them  is 
not  authority  to  disturb  them  when  they  are  reasonable,  just, 
and  legal.  .Chesapeake  &  O.  R.  Co.  v.  Public  Service  Commis- 
sion, 78  W.  Va.  667,  P.U.R.1917A,  104,  89  S.  E.  844;  Inter- 
state Commerce  Commission  v.  Union  P.  B.  Ca  222  IT.  S.  641, 
66  L.  ed.  808,  32  Sup.  Ct.  Rep.  108;  Illinois  C.  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  IT.  8.  441,  61  L.  ed.  1128,  27 
Sup.  Ct  Rep.  700.  When  the  order  of  a  Commission  is  based 
upon  facts  establishing  injustice,  sustained  by  evidence,  or  found 
from  conflicting  evidence,  it  cannot  be  disturbed,  because  the 
courts  will  not  review  the  findings  as  to  the  facts.  But,  if  the 
facts  are  undisputed,  and  the  reason  and  justice  of  the  case  is 
clear  and  plain,  an  order  made  in  contravention  thereof  has  no 
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foundation  in  law,  and  is  not  beyond  the  power  of  judicial  abro- 
gation. This  is  the  obvious  meaning  of  the  language  found  in 
the  opinion  in  Houston,  E.  &  W.  T.  R.  Oo.  v.  United  States^ 
234  U.  S.  358,  68  L.  ed.  1341,  34  Sup.  Ct  Rep.  839,  saying: 
^*And  the  question  whether  the  carrier,  in  such  a  case,  was  giv- 
ing an  undue  or  unreasonable  preference  or  advantage,*'  etc, 
•Vould  be  primarily  for  the  investigation  and  determination  of 
the  Interstate  Commerce  Commission,  and  not  for  the  courts.*' 

The  Commission,  not  the  courts,  acts  first.  The  question  in- 
volved in  Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.  230 
U.  S.  247,  57  L.  ed.  1472,  33  Sup.  Ct.  Rep.  916,  pertained  to 
rates,  and  the  rate-making  power,  when  the  exercise  thereof  does 
not  inflict  discrimination,  stands  upon  a  footing  entirely  differ- 
ent from  that  of  traffic  r^ulations  and  practices.  The  Public 
Service  Commission  Act  of  this  state  comers  much  broader 
powers  as  to  rates  than  it  does  as  to  regulations.  In  the  latter 
class  of  cases  the  Commission  must  have  proof  of  injustice,  un- 
reasonableness, unjust  discrimination,  or  the  like,  as  the  basis 
of  its  power  of  alteration. 

The  last  clause  or  provision  of  the  order  is  assailed  on  the 
ground  that  it  impairs  the  obligations  of  contracts  between  the 
railroad  company  and  the  owners  of  private  sidings;  one  pro- 
vision of  these  contracts  being  that  no  person  other  than  the 
owners  may  use  them  without  the  consent  of  both  the  owner  and 
the  railroad  company.  In  so  far  as  these  contracts  stand  in  the 
way  of  duty  the  railroad  company  owes  to  the  public,  they  are 
not  within  the  protection  of  the  constitutional  guaranty  invoked. 
Benwood  v.  Public  Service  Commission,  75  W.  Va.  127,  L.R.A. 
1915C,  261,  83  S.  E.  295.  Railroad  companies  are  bound  to 
make  reasonable  provision  for  all  shippers,  and  this  included 
allowance  of  sidetrack  connections.  State  ex  rel.  Mt.  Hope  Coal 
Co.  V.  White  Oak  R.  Co.  65  W.  Va.  15,  28  L.R.A.(N.S.)  1013, 
64  S.  E.  630.  Nothing  is  relied  upon  here  in  resistance  of  this 
part  of  the  order,  except  the  bare  contracts.  The  railroad  com- 
pany has  adduced  no  evidence  tending  to  disprove  necessity  or 
justification  of  requirement  of  the  use  of  these  sidetracks,  as 
reasonable  provisions  for  shippers.  The  Commission  had  before 
it  some  evidence  of  such  necessity.  It  appeared  that  there  was  a 
public  demand  for  their  use  in  the  loading  and  shipment  of  coal, 
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and  it  is  not  even  suggested  here  th$kt  the  demand  was  insufficient 
to  justify  this  provision  of  the  order,  or,  in  other  words,  that  it 
is  unreasonable.  The  order  is  not  necessarily  a  permanent  pro- 
vision of  imiversal  application,  and,  if  it  should  prove  to  be 
harsh  and  unreasonable  in  any  particular  case,  the  Commission 
has  power  to  modify  it,  and  will,  no  doubt,  do  so  upon  a  proper 
request  for  relief  in  such  case. 

For  the  reasons  here  stated,  the  first  and  second  paragraphs 
of  the  order  complained  of  will  be  suspended,  set  aside,  and 
annulled* 


WISCONSIN  RAILROAD  COMMISSION. 

RE  DANE  COUNTY  RUBAL  TELEPHONE  COMPANY. 

Service  —  Telephones  —  Extension, 

1.  Public  convenience  requires  a  rural  telephone  company  to  extend 
local  service  to  four  available  subscribers  having  business  and  social 
connections  in  the  city  where  the  company's  exchange  is  located,  where 
the  only  other  available  way  of  communicating  with  the  city  is  over 
the  toll  lines  of  a  company  furnishing  long-distance  service  only. 

Service  —  Extensions  —  Apportionment  of  cost. 

2.  The  cost  of  readjusting  telephone  circuits  to  make  room  for  ad- 
ditional subscribers  should  be  borne  by  the  plant  as  a  whole,  as  a  part 
of  its  development  cost,  rather  than  by  the  subscribers  for  whom  the 
service  is  being  installed. 

[August  20,  1917.] 

Informal  complaint  and  investigation  on  Commission's  own 
motion  relative  to  refusal  of  Dane  County  Rural  Telephone  Com- 
pany to  extend  service  to  four  available  subscribers;  order  di- 
recting extension  upon  execution  of  five-year  contracts  for  serv- 
ice and  the  payment  of  $12  each  by  three  applicants  and  $21  by 
the  fourth,  it  appearing  that  the  latter  was  farthest  away  and 
that  it  was  necessary  to  cross  railway  tracks  to  serve  him. 

By  the  Commission:  Informal  complaint  was  filed  with  the 
C/ommission  by  P.  J,  L'Anglais  and  two  others,  alleging  that 
they  have  applied  to  the  Dane  County  Rural  Telephone  Com- 
pany for  local  service,  and  that  the  company  maintains  a  line 
within  a  short  distance  of  their  residences,  but  is  unwilling  to 

1>.U.R.1918B. 

Digitized  by  LjOOQIC 


680  WISCONSIN  RAILROAD  COMMISSION. 

extoid  its  lines  to  serve  them.    The  Commission,  on  its  own  mo- 
tion, issued  its  notices  of  investigation  and  hearing  in  the  mat-  | 
ter. 

A  hearing  was  held  at  the  ot&ae  of  the  Oommission  on  June  4,  I 

1917,  at  which  P.  J.  UAnglais  appeared  for  himself  and  the 
other  complaining  parties.    H.  C.  Winter  appeared  for  the  Dane  | 

County  Rural  Telephone  Company,  and  R.  R.  Pease  and  TiOuis 
Pease  for  the  Oregon  Telephone  Company,  which  operates  for 
local  service  in  the  town  in  question. 

[1]  It  appears  that  the  three  parties  who  complained  reside 
in  sections  23  and  26  of  the  town  of  Fitchburg,  Dane  county. 
The  respondent's  nearest  lead  ends  at  the  residence  of  a  Mr. 
Schneider,  about  a  quarter  of  a  mile  south  of  the  north  line  of 
section  23.  One  complainant,  Mr.  Tom  Daley,  lives  a  quarter 
of  a  mile  south  of  Mr.  Schneider;  from  the  Daley  place  the  pro- 
posed line  would  run  a  half  mile  south,  and  a  quarter  of  a  mile 
east  to  the  residence  of  Mr.  UAnglais,  and  thence  east  across  the 
railroad  right  of  way  a  few  rods  to  the  residence  of  Frank  Pitt- 
man,  the  third  complainant  It  also  appears  that  a  Mr.  Burns, 
who  lives  about  an  eighth  of  a  mile  west  of  Mr.  L* Anglais,  will 
take  service  if  the  line  is  built.  It  is  therefore  to  be  seen  that 
there  are  available  four  subscribers  to  be  served  by  an  extension 
approximately  1  mile  in  length.  Owing  to  the  present  loading 
of  respondent's  lines,  however,  the  extension  of  service  would 
necessitate  some  readjustment  of  circuits  and  the  stringing  of 
about  6  miles  of  metallic  circuit  from  the  city  to  the  present 
terminus  of  the  line.  Apart  from  the  exp^ise  of  the  work,  re- 
spondent's reluctance  to  extend  service  arises  frcnn  the  close 
proximity  of  the  Oregon  Telephone  Company's  lines  to  the  terri- 
tory in  question ;  the  nearest  subscriber  of  that  company  being  a 
few  rods  east  of  Mr.  Pittman's  residence.  The  latter  company, 
however,  interposes  no  serious  objection  to  the  extension  of  servr 
ice  to  these  parties,  except  as  to  Mr.  Pittnaan;  the  feeling  being 
that  the  respondent  should  confine  its  activities  to  territory  west 
of  the  railroad  tracks. 

On  the  question  of  public  convenience  and  necessity  to  justify 
the  extension,  the  record  is  perfectly  clear.  The  four  interested 
parties  all  transact  their  business  at  Madison,  where  respondent's 
lines  are  switched  by  the  Wisconsin  Telephone  Company.    Mr. 
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Daley,  who  is  Kving  on  the  f ann,  is  operating  it  in  partnership 
with  Madison  people,  which  necessitates  freqnent  telephone 
calls.  Mr.  L' Anglais  is  in  business  in  Madison,  and  has  a  tele- 
phone in  his  office,  bid;  his  family  lives  on  ^  farm.  Messrs. 
Bums  and  Pittman  have  numerous  business  and  social  connec- 
tions in  the  city.  With  the  Oregon  Telephone  Company's  service 
Madison  can  only  be  reached  over  the  toll  lines,  and  any  use 
which  the  parties  might  make  of  that  company's  seorvice  would 
be  a  long-distance  use,  and  no  more.  The  Commission  therefore 
finds  that  public  convenience  and  necessity  require  the  extension 
of  respondent's  service  to  the  four  parties  named. 

[2]  The  terms  upon  which  the  extension  of  service  should  be 
made  require  some  discussion.  Bespondent  estimates  that  the 
cost  of  the  actual  extension  will  be  about  $166,  which  estimate, 
in  view  of  the  abnormal  prices  now  prevailing,  is  no  doubt  a  rea- 
sonable one.  To  this  sum  respondent  seeks  to  add  about  $140 
as  the  necessary  cost  of  readjusting  circuits  to  accommodate  the 
four  additional  subscribers.  That  item,  however,  is  not  prop- 
erly an  expense  which  should  be  charged  to  the  extension,  but  is 
one  which  should  be  allocated  to  the  plant  as  a  whole,  and  borne 
by  the  company  as  a  part  of  its  development  cost 

Kespondent  has  a  rule  on  file  with  the  Commission  which 
governs  the  basis  upon  which  extensions  will  be  built,  and  which 
is  applicable  here.     It  provides  as  follows : 

**Where  the  cost  of  pole  line  and  wire  plant  extension  to  an 
applicant  subscriber  residing  within  5  miles  of  the  exchange 
exceeds  two  years'  rental  revenue,  the  excess  cost  of  such  line 
extension  shall  be  borne  by  the  applicant.  For  each  additional 
mile  or  fraction  that  the  applicant  resides  from  the  exchange  a 
quarter  year's  rental  shall  be  deducted  from  the  two-year  rental 
period." 

The  four  subscribers  in  the  instant  case  are  within  the  7-inile 
radius.  Under  the  above  rule  they  would  bear  the  excess  cost 
over  and  above  one  and  one-half  year's  rental.  At  the  company's 
legal  rate  of  $18  per  year,  that  excess  amounts  to  the  difference 
between  $165  and  $108,  or  $57.  On  the  basis  of  the  rule,  there- 
fore, each  applicant  should  contribute  $14.25  towards  the  cost 
of  the  extension.  But  it  must  be  borne  in  mind  that  the  rule  is 
designed  to  apply  to  one  subscriber  only,  or  to  two  or  more  who 
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are  Bimilarlj  eituated  with  respect  to  location  and  cost  of  con- 
struction. Here,  howeyer,  the  cost  of  the  extension  to  the  first 
three  parties  is  capable  of  equal  apportionment,  whereas  in  the 
case  of  Mr,  Fittman  the  cost  of  that  part  of  the  line  which  must 
be  built  to  serve  him  will  be  abnormal,  on  account  of  the  neces- 
sity for  crossing  the  railway  tracks ;  and,  whereas  the  cost  of  the 
extension  from  the  present  terminus  to  Mr.  L* Anglais'  residence 
will  be  about  $90,  that  portion  from  the  L' Anglais  to  the  Pitt- 
man  place  will  cost  in  the  neighborhood  of  $75.  That  part  is  to 
be  built  chiefly  for  the  benefit  of  Mr.  Pittman,  although  of  course 
the  other  subscribers  derive  some  incidental  advantage  therie- 
from.  But  it  is  only  equitable  that  difference  in  cost  should  be 
apportioned  somewhat ;  and  we  are  of  the  opinion  that,  all  things 
considered,  the  parties  should  bear  the  excess  cost  as  follows: 
Messrs.  Daley,  Bums  and  L' Anglais,  each  $12,  and  Mr.  Pittman 
$21.  Further,  that  tiie  respondent  may  be  assured  of  earning  a 
return  for  a  reasonable  length  of  time,  the  applicants  should  sign 
the  regular  contracts  for  five  years*  service. 

It  is  therefore  ordered  that,  upon  payment  by  Messrs.  Daley, 
Bums,  and  L' Anglais  of  the  sum  of  $12  each,  and  payment  by 
Mr.  Pittman  of  the  sum  of  $21,  and  upon  the  execution  of  five- 
year  contracts  by  each  of  them  with  respondent,  the  Dane  County 
Rural  Telephone  Company  extend  service  to  the  parties  herein 
named.  Thirty  days  is  deemed  a  reasonable  time  within  which 
to  comply  with  this  order. 

Dated  at  Madison,  Wisconsin,  this  20th  day  of  August,  1917. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson  and 
John  S.  Allen,  Commissioners. 

Note— iln  Be  State  Long  Distance  Teleph.  Co.  U-711,  Aug.  20, 
1917,  the  Wisconsin  Commission  also  held  that  the  cost  of  readjust- 
ing telephone  lines  to  make  room  for  additional  subscribers  was  an 
expense  that  should  be  borne  by  the  plant  as  a  whole,  rather  than  by 
Hie  subscribers  for  whom  the  service  was  being  installed. 
P.U.R.1918B. 
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WISCONSIN  RAHiROAD  OOMBflSSION'. 

BE  SEYMOUR  ELECTRIC  COMPANY. 
[U-1161.] 

CITY  OF  SEYMOUR 

SEYMOUR  ELECTRIC  COMPANY. 

tU-1162.] 

<Jommis8ions '^  Jurisdiction -^  Prior  transfer  of  utility  to  nonresi' 
dent, 

1.  The  fact  that  the  owners  of  a  utility  plant  and  franchise  trans- 
ferred the  same  to  a  nonresident,  in  violation  of  the  statute,  will  not 
deprive  a  domestic  corporation  to  which  the  plant  and  franchise  were 
subsequently  conveyed,  of  its  right  to  apply  to  the  Wisconsin  Conunis- 
aion  for  a  modification  of  rates. 

Rates  ^  Electric  —  Amount  ^  Partial  service, 

2.  The  Wisconsin  Commission,  in  fixing  the  amount  due  for  street 
lighting  service,  in  a  controversy  between  a  city  and  utility,  will  not 
put  in  force,  retroactively,  the  rates  of  a  schedule  approved  in  the  pro- 
ceeding, but  will  fix  the  amount  due  on  the  basis  of  the  schedule  rates 
filed  when  the  service  was  rendered,  with  a  fair  allowance  to  the  city 
for  service  not  rendered. 

Electritfity  ^  Steam  plant  -^  Efficiency, 

3.  The  average  coal  efficiency  of  steam  electric  plants  with  an  out- 
put of  100,000  to  200,000  kilowatt  hours  per  year  is  from  13  to  20 
pounds,  of  from  12,600  to  13,000  B.T.U.  coal,  per  kilowatt  hour. 

JHscrimination  —  Rates  ^  Employees, 

4.  A  utility  is  required  to  charge  all  persons,  including  employees, 
the  regular  rates  for  service  furnished. 

Return  —  Electric  —  Increased  rates,  . 

5.  An  increase  in  the  rates  of  an  electric  utility  was  permitted 
where  the  plant  was  operated  in  as  efficient  a  manner  as  plants  of  like 
character,  but  where,  because  of  the  increased  cost  of  coal,  operation  was 
at  a  loss. 

[December  28,  1917.] 

Appuoation  of  Seymour  Electric  Company  for  authority  to 
increase  rates  at  Seymour,  and  a  complaint  by  the  city  of  Sey- 
mour against  the  above-named  utility^s  service;  authority  to  in- 
crease rates  granted;  complaint  of  city  of  Seymour  dismissed, 
without  prejudice. 
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By  the  Commission:  An  application  of  the  Seymour  Elec- 
tric Company  for  authority  to  increase  rates,  and  a  complaint 
by  the  city  of  Seymour  against  the  electric  company's  service, 
were  filed  with  the  Commission  September  6,  1917.  The  appli- 
cation of  the  utility  sets  forth  that  the  lawful  rates  now  in  effect 
for  electric  service  at  Seymour  are  as  follows: 

Commerouil  Lighting, 

From      1  to      5  kw.  hr.  16    cif.  per  kw.  hr. 
**  6  "     20        "       16      "      "         " 

"        20*'60        ••       121*'*         " 
**        60  **   100        "       10      ••      *         *• 
**      100  "   200        ••         8      ••      ••         * 
Power  rate,  8  cts.  per  kw.  hr. 
Meter  rent,  26  cts.  per  month. 
Street  Lighting, — ^All-night  Bervice. 

60  watt  lamps — $22  per  lamp  per  year. 
100     "  -^        26    "       *       •*       " 

500     «*  «         ^    m       u       4i       $€ 

The  utility  states,  in  its  application  that  the  present  rates  are 
unjust,  unreasonable,  discriminatory,  and  preferential;  that  the 
meter  charge  is  burdensome ;  that  the  street  lighting  schedule  is 
insufficient  and  unjustly  discriminatory  as  compared  with  the 
commercial  rates,  and  that  it  therefore  applies  for  authority  to 
put  in  effect  the  following  schedule: 

Oommeroial  RateM, 

First      6  kw.  hr.  16    cts.  per  kw.  hr* 

Next     15        "       16      "      "         *• 

Next     80        ••       121    "      - 

Next    60        "       10      *'      *'         *• 

Next  100        **      and  over  8  cts.  per  kw.  kr. 
Power  Rate — 8  cts.  per  kw.  hr. 

Minimum  charge,  $1  per  month. 
Street  Lighting — ^All-night  service. 


600  watt  lamps — $90  per  year. 
100     "         *^        60    "       « 

60     "  •*         46    "       •• 

Street  Lighting — ^Midnight  schedule 
600  watt  lamps — $70  per  year. 
100     "         *•         40    **       ** 

00     «  ««         30    ««       «* 

The  city  of  Seymour  complains  as  to  the  adequacy  of  service 
in  general  and  as  to  an  alleged  lack  of  power  for  operating  a 
school  ventilating  system. 

A  hearing  in  the  above  matters  was  held  October  17,  1917,  at 
SeynM)ur,  the  following  apfearances  being  entered : 

Kitteli,  Jaseth,  k  Bedfield,  by  Mr.  L.  D.  Jase&,  for  the  Sey- 
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mour  Electric  Company;  John  ICorgan,  Assistant  Oitj  Attor- 
ney, for  the  city  of  Seymowr. 

T?Tom  the  testimony  and  evidence  introdnced,  it  appears  that 
the  c(»itract  between  the  ntility  and  the  city  for  continnood  tferr- 
ioe  expired  on  August  1,  1917;  and,  owing  to  the  extremely 
unsatisfactory  condition  of  the  coal  market,  the  utility  discon- 
tinued service  at  hours  when  the  demand  was  very  light  This 
was  done,  the  utility  states,  to  effect  a  necessary  saving,  as  the 
plant  was  operated  at  a  decided  monthly  loss  owing  to  the  high 
cost  of  f  ud. 

Considerable  emphasirhas  been  placed  by  the  city  upon  the 
contention  that  the  efficiency  of  the  plant  under  the  conditions 
of  operation  existing  has  not  been  as  good  as  that  of  similar 
plants  in  oth^  localities.  This  matter  vnH  be  discussed  in  con- 
nection with  the  operating  expenses  of  the  plant 

[1]  Counsel  for  the  city  holds  that  the  Seymour  Electric  Com- 
pany, due  to  the  transfer  of  the  property  from  S.  D.  Newell  to 
E.  P.  Daniels,  who  was  a  nonresident,  has  no  standing  before 
this  Commission  to  ask  for  a  change  or  modification  of  the  rates. 
Counsel  for  the  utility  states  that,  subsequent  to  the  incorpora- 
tion of  the  Seymour  Electric  Company,  ^  formal  written  assign- 
ment of  the  franchise  and  privileges  formerly  belonging  to  Mans- 
field &  Newell  was  executed  by  Newell  and  Mrs.  Daniels  to  the 
Seymour  Electric  Company.  The  conveyance  from  Newell  to 
Mrs.  Daniels,  and  from  Mrs.  Daniels  to  the  corporation,  proof 
of  which  was  offered  at  the  hearing,  merely  transferred  other 
corporal  property,  it  is  stated, — ^that  is,  real  estate  and  personal 
property. 

The  facts  disclosed  show  that  Newell,  who  had  obtained  the 
plant  from  Mansfield,  the  original  owner,  prior  to  the  enactment 
of  the  Public  Utility  Law,  transferred  same  to  a  nonresident, 
February  1,  1917,  later  executed  a  formal  written  assignment 
of  the  franchise  and  privileges  formerly  owned  by  him  and  trans- 
ferred to  Mrs.  Daniels,  to  the  Seymour  Electric  Company. 

Section  l797m-75  prohibits  the  transfer  of  any  license,  per- 
mit, or  franchise  to  own,  qperate^  manage,  or  control  any  elec- 
tric light  plant  or  equipment  otlMr  than  to  a  Wisconsin  corpora- 
tion duly  organised.  UnquestionaUiy  the  attranpted  transfer  to 
Mrs.  Daniels,  a  resident  of  the  state  of  Indiana^  was  contrary  to 
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the  statutes  and  ineffective.  Subsequently,  on  Marcli  24,  1917, 
legal  transfers  were  made  to  the  present  petitioner,  a  duly  or- 
ganized Wisconsin  corporation  and  now  presumed  to  be  l^ally 
exercising  the  franchise  or  permit  and  operating  the  utility.  It 
thus  appears  that  the  transfers  have  legally  taken  place  to  a 
Wisconsin  corporation,  which  corporation  now  makes  applica- 
tion for  a  change  in  rates. 

[2]  The  petitioner  is  having  a  dispute  with  the  city  over  the 
lighting  bills  for  the  months  of  August  and  Septanber,  and  has 
submitted  to  the  council  bills  of  $132.80  for  service  for  each  of 
those  two  months.  At  the  hearing  the  parties  stipulated  to  sub- 
mit this  controversy  to  the  Commission  for  settlement;  so  this 
matter  of  city  lighting  bills  comes  before  us,  not  in  the  line  of 
our  ordinary  jurisdiction,  but  as  a  matter  of  stipulation  between 
the  parties.  As  we  understand  the  stipulation  submitting  the 
matter  to  us,  it  was  submitted  as  a  question  of  what  was  equitable 
rather  than  as  a  question  of  strictly  legal  right.  The  bills  for 
street  lighting  service  were  rendered  on  the  basis  of  service  fur- 
nished on  an  all-night  schedule,  while  as  a  matter  of  fact  service 
ceased  at  midnight.  The  charge  is  made  on  a  basis  which  would 
have  required  about  6,575  kilowatt  hours  for  the  two  months 
had  the  service  been  all-night  service.  As  a  matter  of  fact,  the 
probable  number  of  kilowatt  hours  actually  furnished  is  3,586. 
This  curtailment  of  service  on  its  own  motion  and  without  per- 
mission, being  granted  by  the  Commission,  necessitates  that  some 
adjustment  should  equitably  be  made  for  service  during  the 
period  of  such  curtailment. 

We  do  not  believe  it  within  the  jurisdiction  of  this  Commis- 
sion to  put  in  force  retroactive  rates.  The  proper  way  to  change 
rates  is  in  accordance  with  law, — that  is,  filing  them  with  the 
Commission  and  getting  the  Commission's  approval  before  they 
become  effective.  This  was  not  done.  It  would  appear  to  be 
equitable  and  fair  that  the  city  should  pay  for  the  service  for 
August  and  September  on  the  basis  of  schedule  of  rates  as  then 
filed  with  the  Bailroad  Commission,  making  an  equitable  and 
fair  allowance  for  service  not  rendered.  On  this  basis,  we  think 
that  a  proper  settlement  of  the  accounts  would  be  at  the  sum  of 
$80  per  month.      .  , 
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The  following  table  shows  the  income  accounts  of  the  utility 
:for  the  years  ended  June  30,  1913,  to  1917,  inclusive: 


SEYMOUR  ELECTRIC  COMPANY, 
locome  Account— Years  Ended  June  30. 


1913. 

1914. 

1916. 

1916. 

1917. 

Revenues : 

Commercial   lighting   

Municipal  street  lighting.. 

Commercial   power   

Miscellaneous    * 

$2,587.70 

1.000.00 

110.80 

10.00 

$3,989.00 

1,008.00 

210.94 

10.00 

$3,546.11 

1,127.24 

865.75 

$3,935.63 

1.212.88 

520.00 

$4,913.32 

•1,587.41 

380.18 

Total  revenues  

13.708.60 

1.983.73 
72.12 

$6,217.94 

8,983.39 
389.81 
104.34 

$6,039.10 

8.109.77 
604.12 
279.37 
157.75 

$5,668.51 

8.196.16 
718.87 

$6,880.91 
6,884.87 

Szpenses: 
Power  generation ,, 

Distribution    

Consumption    -, 

261.52 

-Commercial  

Total  direct  

12,065.86 

$4,477.64 
122.80 

$4,16L01 

$3,915.02 

$6,646.39 

Oeneral    

600.00 

Undistributed    

Total  above  , . 

12,066.86 

489.16 
78.90 

$4,600.34 

526.14 
135.31 

$4,161.01 

702.31 
117.75 

$3,915.02 

716.81 
114.75 

$7,246.39 

Depreciation    

715.81 

Taxes    

123.56^ 

Grand  total   

12,623.90 

1,084.60 
$10,870.00 
9.97% 

$6,261.79 

•48.85 
111.692.00 

$4.97L07 

68.03 
$16,607.00 
0.0044% 

$4,745.58 

922.93 
$16,907.00 
6.78% 

$8,065.75 

•1,204.84 
$16,907.00 

Amt.  available  for  interest 
Estimated  value  

Return  on  above  

•Deficit. 


From  an  examination  of  the  above  data  we  are  of  the  opinion 
that  a  portion  of  the  amounts  entered  as  expenses  in  reality 
should  have  been  charged  to  construction.  By  including  these 
items  in  the  operating  expenses,  however,  the  return  on  the 
average  estimated  plant  value  will  approximate  6  per  cent  per 
year.  If  they  could  now  be  segregated  and  eliminated,  the 
average  return  would  probably  not  be  far  from  8  per  cent. 

[3]  The  power  generation  expenses  for  the  year  ended  June 
30,  1917,  are  about  double  those  for  the  previous  period,  the 
greater  part  of  the  increase  being  due  to  the  increase  in  fuel  costs 
from  an  average  of  $4,50  per  ton  to  as  high  as  $7.63.  The  city 
contends  that  the  present  officials  of  the  utility  are  using  a  larger 
amount  of  coal  than  formerly,  and  that  this  is  indicative  of  poor 
management.  From  the  data  at  hand,  we  find  that  for  the  year 
ended  June  30,  1916,  446  tons  of  coal  were  used,  which  on  the 
basis  of  92,313  kw.  hrs.  gives  an  efficiency  of  9.67  lbs.  of  coal 
per  kw.  hr.  For  the  following  year,  635  tons  were  used  to  gen- 
erate 137,673  kw.  hrs., — a  coal  efficiency  of  9.2S  lbs.  per  kw.  hr. 
No  record  is  available  of  the  kind  of  coal  used,  but  it  is  assumed 
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that  it  was  of  from  12,000  to  13,000  B.T.TT.  quality.  A  re- 
check  of  a  ooal  test  of  October  15th  was  made  and  data  sub- 
mitted covering  the  evening  and  night  of  October  16th  and  17th. 
We  have  examined  the  original  record  of  the  test  covering  the 
twenty-four  hours  from  7  a.  m.,  October  16th  to  7  a.  m.,  October 
17th,  in  which  5,707  lbs.  of  coal  were  used.  With  a  power  fac- 
tor of  90  per  cent  approximately  458  kw.  hrs.  wCre  generated 
during  this  period,  or  an  average  of  12.5  lbs.  of  coal  (9,000^ 
B.T.U.  per  lb.)  per  kw.  hr.  If  we  assume  a  power  factor  of  only 
70  per  cent,  the  efficiency  is  approximately  16  lbs.  of  coal  per 
kw.  hr.,  which  corresponds  very  closely  with  plants  similar  in 
size  and  in  operating  conditions.  During  the  period  of  greatest 
load  (assuming  90  per  cent  P.  F.)  the  efficiency  is  10.9  lbs. 
coal  per  kw.  hr.,  while  during  the  period  of  smallest  load,  this 
being  a  part  of  the  period  during  which  it  was  stated  service 
should  be  eliminated,  the  efficiency  is  18.9  lbs.  per  kw.  hr.  Sta- 
tistics of  plants  whose  output  varies  from  100,000  to  200,000 
kw.  hrs.  per  year  show  that  the  average  efficiency,  with  coal 
similar  to  that  used  at  Seymour,  is  from  13  to  20  lbs.  per  kw. 
hr.  generated.  From  our  investigation  we  do  not  believe  that 
the  mechanical  efficiency  of  the  Seymour  plant  will  differ  ma- 
terially from  that  of  other  small  plants  in  the  state.  Small  plants 
giving  twenty-four  hour  service  usually  require  two  men  perma- 
nently, with  occasional  help  in  emergencies,  in  order  to  operate 
efficiently.  With  a  lineman  in  addition  to  the  above  help,  the 
ordinary  functions  of  a  plant  should  be  performed  efficiently. 
It  is  a  common  practice  in  small  plants  for  certain  of  the  «n- 
ployees  to  do  wiring  and  other  work  which  should  be  charged 
either  to  a  nonoperating  account  or  to  construction.  Some  utili- 
ties, however,  have  included  the  time  and  material  used  on  such 
work  in  the  r^ular  operating  expenses,  apparently  with  the  ex- 
pectation that  the  rates  for  electric  service  would  cover  the  cost  of 
operation  and  of  construction.  In  this  case  we  belike  that  the 
allowance  of  $2,600  for  labor  sufficient  to  provide  for  ike  con- 
tinuous operation  which  the  city  desires.  If  the  fuel  and  labor 
situation  becomes  worse,  it  may  be  necessary  to  curtail  the  hours 
of  servica 

Computations  have  been  made  to  deteimine  the  cost  of  street 
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lighting  service  furnished  the  city  of  Seymour.  Two  schedules 
have  been  outlined,  based,  respectively,  upon  3,000  and  4,000 
hours  operation  of  the  street  lights.  The  costs  obtained  vary 
somewhat  from  the  rates  proposed  by  the  utility  for  service  sup- 
plied for  Brick  burning  periods. 

It  appears  that  the  company  has  endeavored  to  equalize  the 
costs  as  between  the  lamps  of  various  sizes  by  a  high  rate  for  the 
small  and  a  low  rate  for  the  large  lamps.  We  believe  that  under 
the  circimistances  the  rates  applied  for  should  be  established. 

[4]  The  city  contends  that  the  utility  has  discriminated  in 
its  charges  as  between  certain  consumers.  The  utility  admits 
that  it  has  furnished  employees  with  electric  current  free  of 
charge,  such  service  being  considered  a  part  of  the  employee's 
salary.  A  practice  of  this  kind  is  prcdiiUted  by  §  l797m-92  of 
the  Wisconsin  Statutes,  and  employees,  as  well  ae  all  others  re- 
ceiving service,  should  be  charged  the  regular  rates  for  all  cur- 
rent consonied* 

As  regards  the  special  charge  made  to  the  Seymour  press, 
it  appears  that  of  the  six  power  consumers  only  two  have  been 
large  enough  users  to  justify  the  use  of  power  meters,  and  these 
have  been  given  a  rate  of  5  cts.  per  kw.  hr.  Of  the  remaining 
four  consumers,  only  one  (the  press)  uses  more  current  for  power 
than  for  li^t,  and  a  rate  of  6  cts.  per  kw.  hr.  was  applied.  The 
three  remaining  consumers  use  currmit  chiefly  for  light,  and  the 
utility,  it  appears,  charged  them  the  regular  lifting  rates.  We 
are  informed  by  the  company  that  this  practice  has  been  fol- 
lowed both  during  the  present  ownership  and  under  the  control 
of  the  former  owner.  This  situation  can  now  be  cleared  up  by 
the  establishment  of  legal  rates  for  each  class  of  service. 

We  find  in  the  statement  submitted  by  the  utility  showing  the 
output  to  various  classes  of  consumers,  an  item  of  3,286  kw.  hrs. 
XLsed  by  employees  and  manager.  Inadvertently,  it  seems  the 
words,  "and  others,^^  which  should  have  been  included,  were 
omitted.  The  "others"  referred  to  (see  lists  below)  are  consum- 
ers who  were  charged  according  to  the  flat  rates  set  opposite  their 
names,  such  rates  being  tentatively  applied  pending  the  arrival 
and  installation  of  meters. 
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Mueller  Lumber  Yard |  .50  per  month 

Misa  Mae  Thompson 60     "         " 

Louis   Lorenze    50  "        " 

Miller  &  Piehl  coal  yard 50  ** 

Otto  Gro88 50  •*        " 

L.   G.   Becket    60  « 

Mrs.  Ddbkins   1.00  " 

M.  Heagli   1.00  « 

These  rates,  which  were  based  upon  the  number  of  lamps  in 
use  at  each  place  and  the  probable  service  to  be  demanded,  are 
to  be  continued  only  until  meters  can  be  obtained. 

[5]  Taking  into  consideration  all  the  facts  as  presented  in 
connection  with  the  matters  involved  herein,  we  believe  that  cer- 
tain upward  adjustments  in  the  rates  are  warranted. 

It  is  therefore  ordered  that  the  complaint  by  the  city  of  Sey- 
mour against  the  Seymour  Electric  Company  be  and  the  same  is 
hereby  dismissed  without  prejudice. 

It  is  further  ordered  that  the  Seymour  Electric  Company  be 
and  the  same  is  hereby  authorized  to  discontinue  its  present 
schedule  of  rates  for  electric  service  and  to  substitute  therefor 
the  following  schedule: 

Commercial  Rates. 

First  5  kw.  hrs.  used  per  month,  16    cts.  net,  17    cts.  gross  per  kw.  hr. 

Next  16  kw.  hrs.  used  per  month,  15    cts.  net,  16    cts.  gross  per  kw.  hr. 

Next  30  kw.  hrs.  used  per  month,  12^  cts.  net,  13^  cts.  gross  per  kw.  hr. 

Next  50  kw.  hrs.  used  per  month,  10    cts.  net,  11    cts.  gross  per  kw.  hr. 

All  over  100  kw.  hrs.  used  per  month,    8    cts.  net,    9    cts.  gross  per  kw.  hr. 
Minimum  charge,  $1  per  month. 
Power  Rates. 

First     100  kw.  hrs.  used  per  month,  8  cts.  net,  9  cts.  gross  per  kw.  hr. 

Excess  100  kw.  hrs.  used  per  month,  7  cts.  net,  8  cts.  gross  per  kw.  hr. 

Minimum  charge  $1  per  month  for  all  installations  of  1  h.  p.  or  less  (manu- 
facturer's  rating)  and  50  cts.  per  h.  p.  for  all  in  excess  of  1  h.  p. 

Comhtned  Lighting  and  Power  Service. 

This  service  will  include  electric  energy  utilized  for  motive 
and  heating  purposes  and  miscellaneous  lighting  service,  where 
the  demand  arising  from  such  miscellaneous  lighting  service 
shall  not  be  in  excess  of  20  per  cent  of  the  total  simultaneous 
demand  for  lighting  and  power  service. 

Rates  for  this  service  shall  be  the  regular  power  rates.     • 

Discount — Lighting  and  Power  Service. 

The  company  shall  bill  all  consumers  at  the  gross  rate,  and  the 
difference  between  the  gross  and  net  rates,  or  1  cent  per  kilowatt 
hour,  shall  constitute  a  discount  for  prompt  payment. 

•P.U.R.1918B. 


Digitized  by 


Google 


RE  SEYMOUR  ELECTRIC  CO.  63/ 

All  bills  to  be  due  and  payable  on  or  before  the  10th  of  the 
month  following  that  during  which  service  is  rendered. 

Bills  not  paid  by  the  10th  of  the  month,  service  may  be  dis- 
continued and  not  restored  until  charges  due  for  the  last  collec- 
tion period  are  paid,  together  with  a  reconnection  charge  of  $1. 

Street  Lighting. 
Burning  approximately  4,000  hours  per  year. 
60  watt  lamps — $45  per  lamp  per  year, 
100     "  *^         50     "       "       "        " 

500     •*  "  90    M       «       «       « 

Burning  approximately  2,000  hours  per  year. 
60  watt  lamps — $30  per  lamp  per  year. 
100     "  "  40    "       "       "       " 

500     "  "  70    "       "       *•       " 

It  is  further  ordered  that  twenty-four  hour  service  be  given, 
subject  to  the  ability  of  the  utility  to  secure  sufficient  coal  regu- 
larly for  continuous  operation,  from  the  date  of  this  order  until 
•Tune  1,  1918,  from  which  date  until  August  1,  1918,  eighteen- 
liour  service  shall  be  given.  After  August  1,  1918,  twenty-four 
hour  service  shall  be  continued  indefinitely  unless  otherwise 
changed  by  order  of  the  Commission. 

It  is  further  ordered  that  rates  as  outlined  herein  shall  become 
effective  for  electric  energy  used  following  the  reading  of  meters 
in  December. 

Dated  at  Madison,  Wisconsin,  this  28th  day  of  December, 
1917. 

Eailroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry  R. 
Trumbower,  and  Carl  D.  Jackson,  Ccmimissioners. 

Note. — ^Rate  concession  to  different  classes  of  consumers. 

Fire  protection  service  and  electric  service  rendered  a  city  must 
be  charged  for.     Re  Cumberland  (Wis.)  U-1067,  Aug.  13,  1917. 

An  electric  utility  should  be  entitled  to  charge  a  higher  power 
rate  for  current  furnished  a  large  consumer  than  that  charged  others, 
where  it  constructed  a  line  at  large  cost  to  serve  such  consumer  ex- 
clusively. Princeton  v.  Princeton  Light  &  P.  Co.  (Ind.)  No.  1443, 
Sept.  7,  1917. 

In  Travelers  Protective  Asso.  v.  Atchison,  T.  &  S.  F.  R.  Co.  File 

A-2396,  Nov!  3,  1917,  the  Iowa  Commission,  after  setting  out  the 

provisions  of  the  statute,  that  railroads  should  carry  free  ordinary 

baggage  to  the  limit  of  150  pounds,  said  that  it  did  not  have  power 

under  that  statute  to  raise  the  limit  for  commercial  travelers  to  200 

pounds. 
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In  State  v.  St.  Louis  Southwestern  B.  Co.  (1917)  —  Tex.  Civ. 
App.  — ,  197  S.  W.  1006,  it  was  held  that  good  and  satisfactory  rea- 
sons exist  for  the  granting  of  free  or  reduced  railroad  transportation 
to  the  following  classes  of  persons  and  purposes:  Necessary  care- 
takers of  live  stock  and  produce  shipments;  indigent  poor;  Confed- 
erate veterans;  persons  injured  in  wrecks  and  attending  physicians 
and  nurses;  persons  and  property  carried  in  cases  of  general  epi- 
demic, pestilence,  or  other  calamitous  visitations;  articles  sent  to  any 
orphan  home  or  other  charitable  institution;  reduced  rates  for  special 
occasions  when  authorized  by  the  Bailroad  Commission;  exchange 
privileges  to  bona  fide  officers  and  employees;  and  to  exchange 
mileage  for  advertising  space  in  newspapers  and  magazines. 

stockholders. 

In  Be  Osgood  Teleph.  Co.  No.  2876,  June  23,  1917,  the  Indiana 
Commission  held  that  the  granting  of  special  rates  to  stockholders 
of  a  mutual  telephone  company  was  a  direct  violation  of  §§  113  and 
114  of  the  Shively-Spencer  Utility  Commission  Act. 

In  Be  Briggsville  &  B.  S.  Teleph.  Co.  July  17,  1917,  it  was  held 
by  the  Wisconsin  Commission  that  the  policy  of  a  telephone  com- 
pany of  exacting  different  rates  from  parties  who  were  stockholders 
than  from  those  who  were  not;  and  a  different  sum  for  like  services 
from  parties  who  did  not  own  instruments  than  from  those  who  did, 
was  unlawful. 

In  Be  Budolph  Teleph,  Co.  Nov.  16,  1917,  the  same  Commission 
said  that  the  practice  of  a  telephone  company  of  rebating  50  cents 
per  month  for  telephones  to  all  of  its  stockholders,  which  rebate  is 
termed  a  dividend,  was  in  reality  but  a  means  to  defeat  that  part  of 
the  Public  Utilities  Law  providing  for  equal  rates  to  stockholders  and 
to  nonstockholders. 
P.U.R.191SB. 


Digitized  by 


Google 


ASSOCIATED  PIPE  LIKE  00.  T.  RAILBOAD  COMMISSION.       68$ 
CAJjtFOJamA  SUPBSntfB  COURT. 

ASSOCIATED  PIPE  LINE  COMPANY 

V. 

BAILKOAD  COMMISSION  OF  CALIFOENIA. 
ASSOCUTED  OIL  COMPANY 

EAILROAD  COMMISSION  OP  CALIFOENIA. 

[8.  F.  7576,  7877.] 

(—  Cal.  — ,  L.RJii.--,  — ,  169  Pac.  62.) 

Public  utilities^ Pipe  line  ciMnpaniea. 

1.  Pipe  line  companies  owning  oil  fields,  and  transporting  only  oil 
produced  therein  or  purchased  by  them  for  their  own  use  from  other 
producers  in  the  eamd  fields,  and  having  made  no  irrevocable  dedica- 
tion of  their  lines  to  a  public  use,  are  not  common  carriers  of  oil. 

Coti9titutional  law  ^  TaJcing  property  without  compensation  «-  Due 
process  of  law. 

2.  The  California  Statute  1913,  p.  667,  §  1,  subdiv.  "d,''  and  §  2, 
declaring  that  the  properties  of  all  pipe  line  companies  who  have  se- 
cured a  monopoly  on  the  transportation  of  oil  are  subject  to  the  use  of 
the  public  as  common  carriers,  and  to  regulation  by  the  Hallway  Com- 
mission, are  unconstitutional  in  that  they  contemplate  the  taking  of 
private  property  without  compensating  ihe  owners  and  without  due 
process  of  law,  even  though  the  exaction  of  tolls  for  actual  public  serv- 
ice will  be  allowed. 

[November  20,  1917.] 

En  banc.  Application  for  writs  of  review  to  annul  orders  of 
the  Railway  Commission  requiring  the  petitioners  to  file  sched- 
ules of  rates  and  charges  as  common  carriers  of  oil;  order  an- 
nulled. 

Appearances:  Edmund  Tauszky,  Henley  C.  Booth,  and  Stan- 
ley Moore,  all  of  San  Francisco,  for  petitioners  j  Douglas  Brook- 
man,  of  San  Francisco,  for  respondents. 

Shaw,  Judge)  pro  tern,  delivered  the  opinion  of  the  court: 
These  are  proceedings  in  certiorari  whereby  each  of  the  peti- 
tioners seeks  the  review  and  annulment  of  an  order  made  by  the 
Railroad  Commission,  requiring  them  to  file  with  said  Commis- 
sion schedules  of  their  rates  and  charges  for  the  transportation  of 
crude  oil,  petroleum,  and  the  products  thereof,  by  means  of  pipe 
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lines  from  the  San  Joaquin  Valley  oil  fields,  in  the  state  of  Cali- 
fornia, and  their  rules  and  regulations  in  connection  with  such 
transportation. 

The  proceeding  initiated  of  its  own  motion  by  the  Commission, 
under  and  by  virtue  of  chapter  327  of  the  Laws  of  California 
found  in  Statutes  of  1913,  p.  657,  is  entitled:  "In  the  Matter  of 
the  Compliance  by  Oil  Pipe  Lines  with  Provisions  of  chapter 
327  of  the  Laws  of  1913,  Declaring  Certain  Corporations,  As- 
sociations and  Individuals  to  be  Common  Carriers  and  Public 
Utilities,  and  Subject  to  the  Provisions  of  the  Public  Utilities 
Act.'^ 

Its  declared  purpose  was  an  investigation  to  determine  what 
corporations  and  associations  were  subject  to  the  provisions  of 
said  act  of  the  legislature.  Pursuant  to  an  order  therein  made, 
petitioners  and  a  number  of  other  corporations  engaged  in  the 
transportation  of  crude  oil  and  its  products  by  means  of  pipe 
lines  appeared  before  the  Commission  at  a  stated  time  and  place 
to  show  cause  why  each  of  them  should  not  file  with  the  Commis- 
sion the  data  and  information  therein  specified,  and  otherwise 
comply  with  the  law. 

[1]  At  the  hearing  had,  evidence  was  adduced  touching  the 
subject  of  inquiry,  upon  which  the  Commission  made  its  findings 
and  order  which  it  is  sought  herein  to  have  annulled. 

Section  23,  art.  12,  of  the  Constitution  of  California,  as 
amended  in  October,  1911,  pursuant  to  which  the  act  in  question 
was  adopted,  is  as  follows:  "Every  private  corporation,  and 
every  individual  or  association  of  individuals,  owning,  operating, 
managing,  or  controlling,  any  commercial  railroad,  interurban 
railroad,  street  railroad,  canal,  pipe  line,  plant,  or  equipment,  or 
any  part  of  such  railroad,  canal,  pipe  line,  plant  or  equipment 
within  this  state,  for  the  transportation  or  conveyance  of  passen- 
gers, or  express  matter,  or  freight  of  any  kind,  including  crude 
oil,  or  for  the  transmission  of  telephone  or  telegraph  messages, 
or  for  the  productioti,  generation,  transmission,  delivery  or  fur- 
nishing of  heat,  light,  water  or  power,  or  for  the  furnishing  of 
storage  or  wharfage  facilities,  either  directly  or  indirectly,  to  or 
for  the  public,  and  every  common  carrier,  is  hereby  declared  to 
be  a  public  utility  subject  to  such  control  and  regulation  by  the 
Railroad  Commission  as  may  be  provided  by  the  legislature,  and 
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every  class  of  private  corporations,  individuals,  or  associations 
of  individuals  hereafter  declared  by  the  legislature  to  be  public 
utilities  shall  likewise  be  subject  to  such  control  and  regulation. 
The  Railroad  Commission  shall  have  and  exercise  such  power 
and  jurisdiction  to  supervise  and  regulate  public  utilities,  in  the 
state  of  California,  and  to  fix  the  rates  to  be  charged  for  com- 
modities furnished,  or  services  rendered  by  public  utilities,  as 
shall  be  conferred  upon  it  by  the  legislature,  and  the  right  of  the 
legislature  to  confer  powers  upon  the  Railroad  Commission  re- 
specting public  utilities  is  hereby  declared  to  be  plenary  and  to 
be  unlimited  1  v  any  provision  of  this  Constitution.'* 

By  this  provision  of  the  Constitution  the  people  of  the  state, 
however  novel,  if  not  startling,  the  proposition  may  be,  have  in 
clear  and  unmistakable  language  declared  that  "every  class  of 
private  corporations,  individuals,  or  associations  of  individuals 
hereafter  declared  by  the  legislature  to  be  public  utilities,  shall 
.  .  .  be  subject  to  .  .  •  control  and  regulation*'  by  the 
Railroad  Commission,  as  provided  by  the  legislature,  and  this 
without  reference  to  the  character  of  the  business,  whether  it  be 
a  bootblack  stand,  grocery  store,  or  agricultural  pursuit  conduct- 
ed in  a  purely  private  capacity;  and,  further,  that  "the  right  of 
the  legislature  to  confer  powers  upon  the  Railroad  Commission 
respecting  public  utilities,  is  hereby  declared  to  be  plenary  and 
to  be  unlimited  by  any  provision  of  this  Constitution." 

Acting  in  pursuance  of  the  power  so  conferred,  the  legislature 
adopted  the  act  referred  to  as  chapter  327,  §  3,  of  which  provides 
that  "any  pipe  line  constructed,  acquired,  owned,  operated,  main- 
tained, managed  or  controlled  by  any  private  corporation,  or  in- 
dividual  or  association  of  individuals,  for  any  of  the  purposes  or 
under  any  of  the  conditions  specified  in  §  1  or  §  2  of  this  act,  is 
hereby  declared  to  be  a  public  utility  and  subject  to  the  provi- 
sions of  the  Tublic  Utilities  Act.'  '^ 

Referring  to  §  1,  divided  into  four  subdivisions,  we  find  that 

by  subdivisions  designated   (a),   (b),  and   (c)   the  legislature 

declares  to  be  common  carriers  and  subject  to  the  provisions  of 

the  Public  Utilities  Act  every  private  corporation,  individual,  or 

association  of  individuals  (a)  engaged  in  transporting  crude  oil, 

petroleum  or  the  products  thereof  through  a  pipe  line,  "directly 

or  indirectly,  to  or  for  the  public,  for  hire,  compensation  or  con- 
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sideration  of  any  kizul,  paid,  given,  ext^ided  or  received,  directly 
or  indirectly,  for  such  transportation;'*  (b)  any  like  person  or 
body  "in  favor  of  whom  the  right  of  eminent  domain  exists,'* 
engaged  in  such  transportation  to  or  for  the  public  for  hire, 
through  a  pipe  line  "constructed  or  maintained  upon,  along, 
over  or  under  any  public  highway;"  (c)  any  corporation,  in- 
dividual or  association  of  individuals  transporting  crude  oil, 
petroleum  or  the  products  thereof,  to  or  for  the  public,  for  hire 
"or  otherwise,'*  by  means  of  a  pipe  line  "constructed,  operated 
or  maintained  across,  upon,  along,  over  or  under  the  right  of 
way  of  any  railroad  corporation  or  other  e<Mnmon  carrier  required 
by  law  to  transport  crude  oil,  petroleum  or  products  thereof,  as  a 
common  carrier." 

Restated,  subdivision  (a)  of  §  1  embraces  only  those  engaged 
in  the  business  of  transporting  oil  as  common  carriers.  Sub- 
division (b)  is  the  same  as  subdivision  (a),  except  that  the  act  in. 
its  operation  is  restricted  to  those  in  whom  the  power  of  eminent 
domain  exists  (though  not  exercised),  and  whose  pipe  lines  are 
constructed  over  public  highways.  Subdivision  (o),  retaining 
the  provision  that  the  transportation  be  for  the  public  for  hire,, 
adds  after  the  word  "hire"  the  words,  "or  otherwise,"  and  re- 
stricts the  operation  of  the  provision  to  pipe  lines  constructed 
along  the  rights  of  way  of  common  carriers  required  to  transport 
oil.  It  thus  appears  that  subdivisions  (a),  (b),  and  (c)  of  §  1 
apply  solely  and  alone  to  those  who,  by  means  of  pipe  lines,  are 
engaged  in  the  transportation  of  crude  oil  and  its  products  to  or 
for  the  public 

As  bringing  the  petitioners  within  the  provisions  of  these  sub- 
divisions, the  Commission  found  as  a  fact  that  in  the  transporta* 
tion  of  crude  oil  and  its  products  by  means  of  pipe  lines  from, 
the  San  Joaquin  Valley  petitioners  were  conunon  carriers  there^ 
of,  or,  in  the  language  of  the  statute,  they  were  engaged  in- 
transporting  such  articles  "to  or  for  the  public  for  hire."  In 
our  opinion,  there  is  no  evidence  to  support  this  finding  as  to- 
either  of  the  petitioners. 

In  his  work  on  Carriers,  Mr.  Moore,  at  page  22,  vol.  1,  defines 
a  common  carrier  as  one  who  ^^olds  himself  out  as  such  to  the 
world ;  that  he  undertakes  generally  and  for  all  persons  indiffer- 
ently to  carry  goods  and  deliver  them  for  hire;  and  that  his- 
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ptiblic  profession  of  his  emplojmeixt  be  such  that,  if  he  refuse, 
-without  some  just  ground,  to  carry  goods  ior  anyone,  in  the 
course  of  his  employment  and  for  a  reasonable  and  customary 
price,  he  will  be  liable  to  an  actioxL" 

It  is  oue  who  offers  to  carry  goods  for  any  person  between  cer- 
tain termini,  and  who  is  bound  to  carry  for  all  who  tender  their 
goods  and  the  price  of  carriage. 

Whether  the  business  conducted  by  petitioners  was  that  of  a 
^x)mmon  carrier  as  thus  defined  was  a  questi(m  of  fact,  since  it 
may  not  be  said  that  the  intention  of  the  legislature  in  enacting 
subdivisions  (a),  (b),  and  (o)  of  §  1  of  the  act  was  to  subject  to 
public  use  pipe  lines  ^igaged  in  the  business  of  transporting  oil 
other  than  for  the  public.  Indeed,  such  legislation,  if  attempted, 
would  have  been  futile,  since  under  the  14th  Amendment  of  the 
Federal  Constitution  no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law,  and  to  take  or  devote  private 
property  to  public  use  without  compensation  is  such  deprivation. 
The  record  disdoees  no  action  on  the  part  of  either  petitioner 
which  constitutes  an  irrevocable  dedication  of  its  property  to  a 
public  use,  such  as  the  exercise  of  the  sovereign  power  of  the 
state  in  eminent  domain.  Wyman,  Pub.  Serv.  Corp.  §  214; 
State,  Trenton  &  N.  B.  Tump.  Co.,  Prosecutors,  v.  American  & 
E.  Commercial  News  Co.  43  N.  J.  L.  381.  Hence,  in  order  to 
bring  petitioners  within  the  purview  of  the  provisions  under 
consideration,  it  must  have  been  nciade  to  appear  that  they  had 
voluntarily  devoted  their  transportation  facilities  to  the  indis« 
criminate  use  of  the  public  for  hire,  thus  constituting  them  com- 
mon carriers. 

As  to  the  Associated  Pipe  Line  Company,  the  evidence  shows 
that  it  was  incorporated  in  August,  1907,  '^or  the  acquisition, 
construction,  leasing,  owning,  maintenance,  and  operation,  but 
not  as  a  common  carrier,  of  pipe  lines  for  transportation  of  oil 
within  the  state  of  California,  together  with  necessary  pumping 
stations  thereunder.''  At  the  time  in  question  the  Southern 
Pacific  Company  was,  through  a  subsidiary  company  known  as 
the  Kern  Oil  &  Trading  Company  having  charge  of  its  oil  bureau, 
engaged  in  developing  oil  lands  owned  by  it  in  Xem  county,  the 
production  frcmi  which  was  intended  for  its  own  use,  and,  as  a 
means  of  delivering  the  oil  so  produced  to  points  along  its  lino 
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of  railroad/ it  joined  with  the  Associated  Oil  Company,  in  the 
construction  of  two  pipe  lines,  the  aggregate  daily  carrying  ca- 
pacity of  which,  in  1913,  was  38,000  barrels.  The  cost  of  con- 
struction represented  by  the  capital  stock  of  the  Associated  Pipe 
Line  company  was  equally  divided  between  the  Associated  Oil 
Company  and  the  Kern  Oil  &  Trading  Company,  and  nnder 
their  agreement,  no  charge  being  made  for  the  transportation  of 
oil  other  than  ^e  actual  cost  of  operation  and  maintenance  of 
the  pipe  line,  each  was  entitled  to  one  half  the  carrying  capacity 
of  said  lines,  one  of  which  was  known  as  the  Rifle  line,  being  281 
miles  in  length,  and  the  other,  known  as  the  Hot  line,  138  miles 
in  length.  At  all  the  times  since  the  construction  of  these  pipe 
lines  the  Kern  Oil  &  Trading  Company  has  devoted  its  one  half 
of  the  carrying  capacity  of  said  lines  solely  and  alone  to  the 
transportation  of  oil  produced  by  it  and  delivered  to  its  pro* 
prietary  company,  the  Southern  Pacific  Company,  for  the  sole 
use  of  the  latter.  In  1913  such  use  amounted  to  19,000  barrels 
per  day,  which  was  one  half  of  the  full  carrying  capacity.  The 
other  interest  in  the  capacity  of  said  pipe  lines  so  owned  by  the 
Associated  Oil  Company  has  never  at  any  time  since  the  con- 
struction thereof  been  devoted  to  the  carrying  of  oil  or  products 
other  than  those  either  produced  by  the  Associated  Oil  Com- 
pany or  purchased  in  the  oil  field  by  it  in  its  business  of  produc- 
ing, buying,  and  selling  oil,  both  in  crude  and  refined  forms.  In 
1913  its  daily  production  of  oil  amounted  to  16,500  barrels,  and 
at  the  same  time  it  was  purchasing  about  30,000  barrels  per  day, 
which,  as  found  by  iixe  Commission,  amounted  to  about  22  per 
cent  of  the  entire  production  of  the  state.  It  thus  appears  that 
one  half  of  all  the  oil  transported  through  these  pipe  lines  was 
produced  by  the  Kern  Oil  &  Trading  Company,  so  owned  by  ihe 
Southern  Pacific  Company,  for  the  use  of  the  latter,  and  the 
other  half  so  transported  was  either  produced  or  bought  by  the 
Associated  Oil  Company,  by  whom  it  was  transported  and  de- 
livered to  itself  at  the  termini  of  said  pipe  lines. 

With  reference  to  the  other  petitioner.  Associated  Oil  Com- 
pany: As  stated,  it  had  a  daily  production  of  16,600  barrels 
and  acquired  by  purchase  30,000  barrels  per  day,  making  a  total 
of  46,500  barrels;  hence,  its  one  half  the  capacity  of  the  Asso» 
oiated  Pipe  Line  Company  being  only  19,000  barrels  per  day, 
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left  an  amonnt  for  transportation  by  other  means  of  27,500  bar- 
rels. For  tiie  purpose  of  such  transportation,  it,  in  addition  to 
ownership  in  the  Associated  Pipe  Line  Company,  owns  a  pipe 
line  running  from  the  oil  fields  to  Gaviota,  and  one  from  the 
Coalinga  field  to  Monterey,  the  capacity  of  each  of  which  is  some 
15,000  barrels  per  day.  At  no  time  since  the  construction  there- 
of has  the  Associated  Oil  Company  transported  any  oil  through 
either  of  these  pipe  lines,  save  and  except  such  as  it  produced, 
together  with  that  so  purchased  in  the  field  and  transported  for 
delivery  to  itself  at  the  termini  of  said  pipe  lines,  where  it  was 
sold  to  consumers  in  its  crude  or  refined  form,  or  reshipped  to 
other  points  for  sale  to  consumers.  The  only  eflScient  means  of 
transporting  oil  from  the  San  Joaquin  Valley  oil  fields,  which  in 
July,  1913,  as  found  by  the  Commission,  amounted  to  some 
6,500,000  barrels,  was  by  means  of  pipe  lines  of  the  petitioners 
and  those  of  a  number  of  other  companies  engaged  in  the  trans- 
portation of  oil,  all  of  which  product,  except  that  produced  by 
the  Kern  Oil  &  Trading  Company  and  Associated  Oil  Company, 
together  with  the  80,000  barrels  per  day  purchased  by  said  last- 
named  company,  was  transported  through  and  by  means  of  such 
other  independent  pipe  lines  in  which  petitioners  had  no  interest. 
We  are  unable  to  perceive  anything  in  the  facts  established 
which  does  not  compel  the  conclusion  that  petitioners  were  en- 
gaged in  a  purely  private  business  of  transporting  oil  through 
these  pipe  lines.  Respondent  lays  great  stress  upon  a  decision 
of  the  United  States  Supreme  Court  entitled  Pipe  Line  Cases 
(United  States  v.  Ohio  Oil  Co.)  234  U.  8.  548,  58  L.  ed.  1459, 
34  Sup.  Ct.  Rep.  956.  To  our  minds,  there  are  many  features  of 
this  case  which  clearly  distinguish  it  from  that  at  bar.  In  the 
Ohio  Oil  Company  Case  it  appears  that  the  Standard  Oil  Com- 
pany had  acquired  control  of  all  pipe  lines  to  which  the  oil  fields 
east  of  California  were  tributary,  thus  giving  it  a  monopoly  of 
the  means  of  transportation ;  that  a  part  of  the  pipe  lines  consti- 
tuting the  system  were  in  fact  common  carriers.  Having  thus 
made  itself  master  of  the  fields  without  the  necessity  of  owning 
them  or  producing  any  oil  itself,  it,  through  its  subordinates, 
refused  to  carry  oil  unless  the  same  was  sold  to  it,  or  to  its  sub- 
sidiaries and  through  them  to  it,  <m  terms  dictated  by  itself.  It 
was  there  held  that  since,  subject  to  such  condition  of  sale  to  it, 
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the  company  carried  everybody's  oil  to  market,  the  act  of  Con- 
gress declaring  the  pipe  lines  so  operated  to  be  common  carriers 
was  not  a  taking  of  the  property  for  the  use  of  the  public,  since 
upon  the  facts  found  such  pipe  lines  had  heeiD,  by  the  owners 
thereof  devoted  to  public  use.  In  the  case  at  bar  a  large  part  of 
the  oil  transported  through  the  pipe  lines  by  the  Associated  Oil 
Company  is  produced  by  it*  The  amount  of  30,000  barrels  per 
day  purchased  bears  a  comparatively  small  proportion  to  that 
produced  in  the  oil  fields  tributary  to  its  lines.  The  fact  of  such 
limited  purchase,  in  competition  with  a  number  of  other  <h1  pipe 
line  companies  to  which  said  oil  field  is  tributary,  cannot,  under 
the  opinion  in  the  Ohio  Oil  Company  Case,  however  interpreted, 
be  deemed  to  constitute  it  a  common  carrier,  or  engaged  in  trans- 
porting oil  for  the  public  Indeed,  the  opinion  of  the  Supremo 
Court  in  the  case  of  United  States  v.  Uncle  Sam  Oil  Ca  found 
in  the  same  book  (page  661),  is  authority  for  holding  tiie  con- 
trary view.  The  fact  that  "the  business  is  such  that  the  public 
needs  the  use  in  the  same,  and  that  the  conduct  of  the  same  is  a 
matter  of  consequence,"  as  found  by  the  Commission,  is  imma- 
terial to  the  question.  In  one  of  the  so-called  levator  cases,  that 
of  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77,  it  is  said: 
"When,  therefore,  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public  iot 
the  common  good,  to  the  extent  of  the  interest  he  has  dius  creat- 
ed.'' 

But  so  long  as  he  uses  his  property  for  private  use,  and  in  the 
absence  of  devoting  it  to  public  use,  the  public  has  no  interest 
therein  which  entitles  it  to  a  voice  in  its  control.  Other  cases 
to  the  same  effect  are  6udd  v.  New  York,  143  U.  S.  517,  86 
L.  ed.  247, 4  Inters.  Com*  Kep,  45, 12  Sup.  Ct  Rep.  468 ;  Weems 
S.  B.  Co.  V.  People's  S.  B.  Co.  214  U.  S.  345,  63  L.  ed.  1024, 
29  Sup.  Ct.  Hep.  6j51,  16  Ann.  Cas.  1222;  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  336,  37  L.  ed.  471,  13  Sup.  Ct. 
Eep.  622,  and  Del  Mar  Water,  Light  &  P.  Co.  v.  Eshleman,  167 
CaL  666,  140  Pae.  591,  948.  Indeed,  our  attention  is  directed 
to  no  authority  in  this  state  or  elsewhere  holding  odierwise. 

[2]  Subdivision  (d)  of  §  1  embraces  evwyone  "owning, 
using,  operating,  managing  or  controlling,  directly  or  indire<^tlyy 
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<nr  participating  in  the  ownership,  ns^  operation,  management 
or  control,  directly  or  indirectly,  tmder  lease,  contract  of  pur- 
chase, agreement  to  buy  and  sell,  or  other  contractual  or  tacit 
agreement  or  arrangement  of  any  kind  or  character  whatsoever, 
of  any  pipe  line,  or  pipe  lines,  or  any  part  of  any  pipe  line,  or 
pipe  lines,  plant  or  equipment,  or  pipe  line  system,  or  any  part 
of  any  pipe  line  system,  for  the  transportation  of  crude  oil,  petro- 
leum or  the  products  thereof,  of  and  from,  or  of,  or  from  any  oil 
field  or  place  of  production  within  the  state  of  Calif(»mia,  to  any 
•distributing,  refining,  or  marketing  center  or  reshipping  point 
therefor  within  said  state,  whereby,  or  under,  or  throu^  which^ 
directly  or  indirectly,  such  corporation,  or  any  corporation  Off 
association  of  corporations,  or  individual  or  association  of  in- 
dividuals secures,  or  is  enabled  to  secure,  or  attempts  to  secure, 
or  tends  to  secure,  the  control  of,  or  monopoly  of  the  purchasing 
of,  or  the  control  of,  or  monopoly  of  the  transportation  of  such 
orude  oil,  petroleum  or  the  products  thereof/' 

As  bringing  petitioners  within  this  provision  of  the  act,  the 
Oommission  found  that  ^^the  purpose  of  chapter  327  of  the  Laws 
of  1913  is  to  terminate  and  prevent  a  monopoly  in  the  oil  pipe 
line  business,''  and  found  as  a  fact  that  the  Associated  Oil  Com- 
pany and  Associated  Pipe  Line  Company,  together  with  three 
other  companies  named  as  engaged  in  like  business,  ''have  secured 
the  control  and  monopoly  of  the  transportation  of  crude  oil,  pe- 
troleum, and  the  products  thereof  from  the  San  Joaquin  Valley 
oil  fields;"  and  that,  while  §  5  of  tiie  act  excepts  from  the  pro- 
visions thereof  companies,  individuals,  and  associations  the 
nature  and  extent  of  whose  business  is  not  of  public  interest  or 
oonsequence,  "the  five  companies  (among  which  were  petitioners) 
serving  the  San  Joaquin  Valley  fields  cannot  be  regarded  as  com- 
ing within  the  exception ;"  and  further  found  as  a  fact  that  the 
nature  and  extent  of  the  businesa  of  said  five  companies,  includ- 
ing petitioners,  ''is  such  that  the  public  needs  no  use  in  the  same, 
and  the  conduct  of  the  same  is  not  a  matter  of  public  oonse- 
<juence." 

The  finding  as  to  the  control  and  monopoly  secured  by  peti* 
tioners  is  attacked  upon  the  ground  of  insufficiency  of  evidence 
to  support  the  same.  The  evidence  touching  the  subject  is  most 
meager  and  unsatisfactory.     In  effect  it  diowa  that  five  oom-^ 
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panies,  indnding  petitioners^  operating  pipe  lines  in  transport- 
ing oil,  a  part  of  whicb  was  produced  bj  each  of  them,  were  also 
buyers  of  crude  oil  in  the  fields  from  the  independent  producers 
thereof,  who,  since  none  of  said  companies  transported  oil  other 
than  that  produced  by  themselves  or  such  as  they  acquired  by 
purchase,  had  no  efficient  means  of  shipping  their  oil  to  market, 
and  hence  contracted  to  sell  the  same  to  s<Hne  one  of  those  com- 
panies at  prices  agreed  upon ;  that  there  was  no  agreement,  tacit 
or  otherwise,  shown  to  exist  between  the  companies  as  to  the  price 
which  they  should  pay  in  contracting  for  the  purchase  of  oil; 
that  during  most  of  the  time  the  production  of  oil  was  largely 
in  excess  of  the  demand  therefor,  and  little,  if  any,  difference 
was  paid  by  the  companies  in  contracting  for  the  purchase  of  oil; 
hence  convenience  and  economy  in  delivery  of  the  oil,  both  as  to 
die  ptirchaser  and  buyer,  might  well  be  deemed  a  controlling 
factor  in  making  such  contracts.  While  the  position  of  petition- 
ers and  owners  of  the  other  pipe  lines  gave  them,  as  found  by  the 
Ccmuttission,' an  advantage  over  the  independent  producers  in 
transporting  their  product,  thus  affording  an  opportunity  en- 
abling them  to  enter  into  an  unlawful  combination  in  restraint 
of  trade,  our  attention  is  directed  to  no  evidence  which  in  the 
slightest  degree  tends  to  establish  such  fact. 

However  this  may  be,  and  conceding  the  evidence  ample  to 
support  the  finding,  such  fact  cannot  warrant  the  taking  of  pri- 
vate property  for  public  use  without  compensation  for  which  no 
provision  is  made  or  contemplated.  True,  the  exaction  of  tolls  for 
actual  service  will  be  allowed,  but  there  are  elements  of  damage 
due  to  the  subjection  of  the  property  to  the  public  service  not 
covered  by  charges  for  service  performed  for  which  no  comp«i- 
sation  is  made.  That  subjecting  petitioners'  property  to  the  use 
of  the  public  as  common  carriers  constitutes  a  taking  of  the 
same,  admits  of  no  controversy. ' 

"Whenever  a  law  deprives  the  owner  of  the  beneficial  use  and 
free  enjoyment  of  his  pr<q)erty,  or  imposes  restraints  upon  such 
use  and  enjoyment  that  materially  affects  its  value,  without  legal 
process  or  compensation,  it  deprives  him  of  his  property  within 
the  meaning  of  the  C<mstitution.  ...  It  is  not  necessary, 
in  order  to  render  a  statute  obnoxious  to  the  restraints  of  the 
Constitution,  that  it  nmst  in  Tp-^a.or  in  effect  authorize  the 
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actual  physical  taking  of  the  property  or  the  tiling  itself  ^  so  long 
as  it  affects  its  free  use  and  enjoyment,  or  the  power  of  disposi- 
tion at  the  will  of  the  owner.^'  Forster  v.  Scott,  136  N.  Y.  577, 
18  L.R.A.  543,  32  K  E.  976 ;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct  Rep.  622. 

Under  the  Public  Utilities  Act  the  Railroad  Commission,  as 
an  instrumentality  of  the  state,  is  authorized  to  supervise  and 
regulate  every  public  utility  in  the  state,  with  power  to  fix  tolls 
and  charges  exacted  for  the  service  performed;  but  it  has  no 
power  to  declare  what  shall  constitute  a  public  utility.    But  this, 
argues  respondent,  is  a  function  of  the  legislature.    Not  so.  The 
I^slature  possesses  no  such  power.    It  cannot  by  its  edict  make 
that  a  public  utility  which  in  fact  is  not,  and  take  private  prop- 
erty for  public  use  by  its  fiat  that  the  property  is  being  devoted 
to  a  public  use.    If  under  the  broad  language  used  in  §  23,  art. 
12,  of  die  Constitution  that  "every  class  of  private  corporations, 
individuals  or  associations  of  individuals  hereafter  declared  by 
the  legislature  to  be  public  utilities  shall    ...     be  subject 
to    .     .     .     control  and  r^ulation'^  of  the  Railroad  Commis- 
sion, the  legislature  can  by  its  mere  fiat,  without  notice  or  oppor^ 
tunity  to  be  heard,  and  in  the  absence  of  any  provision  for  com- 
pensating the  owner  thereof  for  damage,  subject  petitioners'  pipe 
lines  to  the  demands  bi  the  public  because  the  private  use  there- 
of tends  td  create  a  monopoly  or  enables  the  owner  thereof  to 
secure  a  monopoly,  it  can  with  equal  propriety  declare  a  grocer 
or  dry  f;oods  store  employing  more  than  a  specified  number  of 
clerks  to  be  a  public  utility,  or,  without  such  or  any  qualifica- 
tions, declare  that  all  pipe  lines  used  in  transporting  oil  shall  be 
common  carriers  of  oil.    Indeed,  as  to  corporations,  this  is  pre- 
cisely what  it  has  attempted  to  do  by  §  2  of  the  act,  which  pro- 
vides that  every  corporation  owning  a  pipe  line,  through  and  by 
means  of  which  it  transports  oil  is  declared  to  be  a  common  car- , 
rier  and  subject  to  the  provisions  of  the  Public  Utilities  Act; 
the  only  limitation  thereon  being,  as  provided  in  §  5,  that  it  shall 
not  apply  where  the  nature  and  extent  of  the  business  is  such 
that  the  public  needs  no  use  in  the  same.    That  such  provisions 
constitute  a  taking  of  private  property  by  the  state  for  public 
use,  without  due  process  of  law,  which  is  prohibited  by  .the  14th 
Amendment  to  the  Federal  Constitution,  must  be  conceded.  '  Mr, 

PU.K.1918B. 

Digitized  by  VjOOQIC 


6i4  CAUFORNU  6UPRSM£  COURT. 

Lewis,  in  his  work  on  Eminent  Domain,  3d  ed.  §  11,  says:  ^A' 
law  which  authorizes  the  taking  of  private,  property  without  com- 
pensation •  .  •  cannot  be  considered  as  due  process  of  law 
in  a  free  government."  Chicago,  B.  &  Q.  B.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979, 17  Sup.  Ct  Rep.  581. 

1.  The  evidence  is  insufficient  to  justify  the  finding  that  peti- 
tioners, in  operating  their  pipe  lines  in  transporting  oil,  came 
within  the  provisicms  of  subdivisions  (a),  (b),  and  (c)  of  §  1 
of  the  act. 

2.  Subdivision  (d)  of  §  1  and  §  2  of  the  act  are,  except  pe^ 
haps  as  to  corporations  acquiring  such  pipe  lines  after  the  pas- 
sage thereof,  unconstitutional  and  in  violation  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  in  that  they  contemplate  the 
taking  of  private  property  in  the  absence  of  any  provision  made 
for  compensating  die  owners,  and  without  due  process  of  law. 

Our  conclusiim  renders  it  unnecessary  to  consider  other  grounds 
upon  which  petitioners  attack  the  action  of  the  Bailroad  Com- 
mission. 

The  orders,  in  so  far  as  they  affect  petitioners,  are  annulled. 

We  concur :    Sloss,  J. ;  Melvin,  J. ;  Henshaw,  J. ;  Shaw,  J. 

Notc-^The  business  of  transporting  natural  gas,  by  means  of  pipe 
lines  from  one  state  to  another,  where  it  is  distributed  to  consumers, 
is  interstate  commerce,  and  the  character  of  the  business  ia  not 
changed  by  the  fact  that  the  gas  is  stored  in  the  latter  state,  where 
the  storage  is  merely  incidental  to  its  proper  transportation.  Lan- 
don  V.  Public  Utilities  Commission  (1917)  245  Fed.  950. 


.  COIiORADO   PUBIilO   ITTIIilTIES   COMMISSION. 

WESTERN  LIGHT  &  POWEB  COMPANY 

V. 

CITY  OF  LOVELAND. 

[DecUion  No.  152;  Case  No.  144.? 

€ertiftc<Ue  of  ctmvenience  and  necessity  *  On  plant  commenced  prU^r 
to  necessity  therefor -^  Required  diligence  in  work, 

1.  Work  on  a  munkipal  power  plaat  has  been  proseouied  in  good 
Mlh»  unintemiptedlj  and  with  reasonable  diHgenoe^  as  eontemplated 
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hj  §  35,  chap.  110,  Colomdo  Session  Laws,  1017,  providing  when  a 
certificate  of  necessity  shall  be  required,  where  in  the  course  of  three 
years  a  dam  has  been  built,  a  right  of  way  secured,  contritcts  for  tun- 
n^  let,  and  bids  for  bonds  advertised. 

€omtnimi4ms  -^  JutisMction  —  Validity  of  munioip^a  election. 

2.  The  Colorado  Commission  Is  without  power  to  adjudicate  the 
question  of  the  validity  of  a  municipal  election  authorizing  the  con- 
struction of  a  power  plant,  and,  until  the  matter  has  been  passed  on 
by  the  courts,  tiie  election  will  be  preeumed  to  be  valid. 

War  *  Conservation  of  tahor  and  matertaU 

8.  In  accordance  with  the  Colorado  Commission's  policy  of  co-opera- 
tion with  the  national  government's  war  conservation  plans,  a  munici- 
pality, already  adequately  served  by  another  utility,  was  not  permitted 
to  proceed  further  with  the  construction  of  a  power  plknt^  until  normal 
oonditions  again  exist. 

[December  31,  1017.] 

AcTioN^  by  the  Western  Light  &  Power  Company  against  the 
City  of  Loveland  to  ascertain  whether  or  not  a  certificate  of 
public  convenience  and  necessity  is  required  by  said  city  for 
the  construction  of  a  municipal  power  plant;  certificate  not 
required;  on  account  of  war  conditions,  further  construction 
deferred  until  times  become  normal. 

Appearances :  Paul  W.  Lee,  and  H.  IT.  Wallace,  for  the  com- 
plainant; Messrs.  Pershing,  Fry,  Nye,  &  Tallmadge  and  Ab.  H. 
Romans,  City  Attorney,  for  the  defendant. 

By  the  Commission  (Commissioner  Aylesworth  not  par- 
ticipating) :  This  is  an  action  brought  November  2,  1917,  by 
the  Western  Light  &  Power  Company  against  the  city  of  Love- 
land,  Colorado,  for  a  determination  by  this  Commission  of  the 
question  whether,  under  subdivision  (b),  §  35,  chap.  110,  Se** 
sion  Laws  of  1917  of  Colorado,  the  defendant,  the  city  of  Love- 
land,  had  before  the  effective  date  thereof,  to  wit,  July  16,  1917, 
begun  actual  construction  work  on  its  proposed  electric  light 
plant,  and  has  since  prosecuted  such  work  in  good  faith,  uninter- 
ruptedly and  with  reasonable  diligence  in  prop(»rti(»i  to  the  mag- 
nitude of  the  undertaking  under  any  franchise,  permit,  ordi- 
nanoe,  vote,  or  other  authority  heretofore  granted,  but  not 
heretofore  actually  exercised,  or  whether  a  certificate  of  puUio 
convenience  and  necessity  is  required* 

Said  subdivision  (b)  reads  as  follows : 

^^(b)  No  public  utility  shall  henceforth  exercise  any  right  or 
r.u.R.ioisB. 
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privilege  under  any  franchise,  permit^  ordinance,  vote  or  other 
authority  heretofore  granted  hut  not  heretofore  actually  exer- 
cised, or  the  exercise  of  which  has  been  suspended  for  more  than 
one  year,  without  first  having  obtained  from  the  CcMnmission  a 
certificate  that  public  convenience  and  necessity  require  the 
exercise  of  such  right  or  privilege;  provided,  that  when  the  Com- 
mission shall  find  after  hearing,  that  a  public  utility  has  here- 
tofore begun  actual  construction  work  and  is  prosecuting  such 
work  in  good  faith,  uninterruptedly  and  with  reasonable  dili^ 
gence  in  proportion  to  the  magnitude  of  the  undertaking,  under 
any  franchise,-  permit,  ordinance,  vote,  or  other  authority  here- 
tofore granted  but  not  heretofore  actually  exercised,  such  public 
utility  may  proceed,  under  such  rules  and  regulations  as  the 
Commission  may  prescribe,  to  the  completion  of  such  work,  and 
may,  after  such  completion,  exercise  such  right  or  privily; 
iand  provided,  further,  that  this  section  shall  not  be  construed  to 
validate  any  right  or  privilege  now  invalid  or  hereafter  becoming 
invalid  under  any  law  of  this  state.'' 

On  November  5,  1917,  the  Commission  issued  its  notice  and 
order  of  hearing,  and  duly  served  the-  same  upon  the  defendant, 
the  city  of  Loveland,  directing  said  defendant  to  appear  at  the 
oflBce  of  the  Commission  at  the  Capitol  Building  in  the  city  and 
county  of  Denver,  Colorado,  at  the  hour  of  10  o'clock  a.  m., 
November  16,  1917,  and  present  facts  and  testimony  to  the  Com- 
mission as  to  whether,  under  subdivision  (b),  §  35,  chap.  110, 
Session  Laws  of  1917  of  the  state 'of  Colorado,  defendant,  the 
city  of  Loveland,  had  before  the  effective  date  of  said  law  begun 
actual  construction  work  on  its  proposed  plant,  and  had  prosecut- 
ed such  work  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  the  magnitude  of  the  undertaking,  or 
whether  the  Commission  should  require  the  defendant  to  obtain 
a  certificate  of  public  convenience  and  necessity  as  required  by 
said  law.  An  answer  to  the  complaint  was  filed  by  the  defendant 
city  on  the  16th  day  of  November,  1917, 

At  the  hearing  many  witnesses  were  examined  for  both  com^ 
plainant  and  defendant,  the  mayor  and  city  clerk  of  the  defend- 
ant city  of  Loveland  being  among  those  who  testified.  The  fol- 
lowing facts  were  testified  to : 

That  on  January  5,  1914,  the  defendant,  city  of  Loveland,  by 
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ordinance  No.  171,  appropriated  $6,000  for  the  purpose  of  eoiir 
structing  a  reinfprced  concrete  dam  18  miles  west  of  the  city  of 
Loveland,  on  the  Big  Thompson  river,  as  a  part  of  the  electric 
light  works  proposed  by  the  defendant;  that  on  August  11,  1914, 
at  a  special  election  held  in  Loreland,  the  erecti<Mi  of  an  electric 
light  plant  to  be  owned  and  operated  by  the  city  of  Loveland  was 
authorized;  that  on  February  19,  1915,  the  city  of  Loveland, 
by  ordinance  No.  172,  appropriated  $10,000  to  defray  the  cost 
of  labor  and  materials  for  the  oonstructicHi  of  its  municipal  light 
plant;  that  on  February  19,  1916,  the  city  of  Loveland,  by  ordi- 
nance No.  173,  submitted  to  die  qualified  taxpaying  electors  the 
question  of  issuing  $79,000  worth  of  bonds  to  be  used  for  the 
construction  of  its  light  plant,  which  proposition  was  carried; 
that  on  March  31,  1916,  the  city  of  Loveland,  by  ordinance  No. 
175,  appropriated  out  of  general  revenue  $12,000  for  the  pay- 
ment of  work  done  or  to  be  done,  materials  furnished,  etc,  in  the 
construction  of  the  proposed  plant;  that  on  May  16,  1916,  the 
city  of  Loveland,  by  ordinance  No,  176,  provided  for  tiie  issu- 
ance of  $79,000  in  bonds  to  be  used  in  die  construction  of  its 
light  plant,  which  issue  was  enjoined  by  die  district  court  of 
Larimer  county  at  die  suit  of  c(Hnplainant ;  that  on  February 
20,  1917,  the  eity  of  Loveland,  by  ordinance  No.  178,  appropri- 
ated out  of  general  revenue  $12,000  to  be  used  for  the  payment 
of  work  done  and  materials  furnished;  that  on  March  6,  1917, 
the  city,  by  ordinance  No.  179,  submitted  to  the  electors  of  the 
city  of  Loveland  die  proposition  of  voting  $83,000  worth  of  city 
bonds. fcnr  the  construction  of  its  light  plant,  and  on  April  8, 
1917,  by  vote  of  the  qualified  electors,  the  council  was  authorized 
to  issue  such  bonds;  that  on  May  1,  1917,  the  defendant  city,  by 
ordinance  No.  180,  provided  for  the  issue  of  $83,000  in  munic- 
ipal bonds  for  the  construction  of  said  plant 

The  testimony  was  further  to  the  effect  that  the  dam  across 
the  Big  Thomjpeon  river  was  completed  on  March  2,  1915,  and 
was  accepted  and  paid  for,  the  city  expending  $4,717.96  there- 
for; that  on  October  5,  1915,  the  defendant  city  entered  into  a 
lease  with  the  C!olorado  &  Southern  Eailway  Company,  leasing 
ft  portion  of  the  railway  company's  right  of  way  as  the  ri^t  of 
way  for  part  of  the  municipality's  transmission  line  and  certain 
structures ;  that  before  the  effective  date  of  the  statute  in  ques- 
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tioni  the  defendant  city  obtained  from  the  United  States  Geo- 
logical Survey  a  power  permit  in  c<Hmection  with  canstmedoD 
of  the  defendant's  light  plant;  that  on  July  10,  1916,  the  city 
awarded  a  contract  for  the  ccHistruction  of  a  tunnel  leading  from 
the  dam  for  the  purpose  of  laying  a  pipe  line  from  the  dam  to 
the  power  plant;  that  on  April  21,  1917,  the  sum  of  $11,927.26 
was  paid  for  the  construction  of  this  tunnel;  that  on  March  31^ 
1917,  the  defendant  city  purchased  a  part  of  its  right  of  way  for 
the  transmission  line^  pipe  line,  and  power  house,  paying  there- 
for the  sum  of  $532.50;  that  on  October  2,  1917,  the  defendant 
authorized  an  advertisement  for  the  sale  of  $88,000  of  municipal 
bonds, — ^the  bids  to  be  received  November  6,  1917, — ^which  ad- 
vertisement was  duly  made. 

It  also  appears  from  the  evidence  that  on  November  7,  1914, 
an  injunction  suit  was  brought  against  the  city  of  Loveland  by 
one  Litle  to  enjoin  the  city  from  constructing  the.  dam  provided 
for  in  the  city's  contract  of  November  6,  1914,  and  that  such 
action  was  dismissed  by  the  court  on  February  15,  1915.  It 
also  appears  that  at  the  end  of  the  fiscal  year  1917,  $34,000  had 
been  expended  by  the  city  in  prosecuting  the  work  of  cotnstruetion 
of  its  electric  light  plant. 

The  defendant  city's  engineer  also  testified  that  the  construc- 
tion of  the  trench  or  pipe  line  from  the  dam  is  the  next  work 
to  be  done,  but  that  the  costs  of  labor  and  materials  were  exces- 
sively high  during  the  past  summer;  and,  further,  that  the  city 
could  not  obtain  permission  from  the  board  of  county  c(mimis- 
sioners  to  construct  the  ditch  for  laying  the  pipe  line, .  which 
runs  for  a  great  part  along  the  county  road;  that  this  county 
road  is  the  Loveland  road  leading  to  Estes  Park,  and  that  the 
commissioners  refused  permission  for  such  ccmstruction  on  ac- 
count of  the  danger  to  the  large  number  of  tourists  traveling  to 
and  from  Estes  Park  during  the  summer  months ;  that  the  con- 
struction of  the  trench  for  the  pipe  line  required  considerable 
rode  blasting  work,  which  work  is  of  a  very  dangerous  character* 

It  also  appears  from  the  testimony  that  $163,6fiO  will  now  be 
required  for  the  completion  of  the  project  It  appears  further 
from  the  testimony  that  suit  was  brought  against  the  defendant 
city  to  enjoin  the  sale  of  the  $83,000  of  munieipid  boaads  for 
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which  bids  were  advertised  on  November  6,  1917,  and  summons 
thereon  was  served  on  def aidant  on  November  6,  1917. 

The  mayor  of  the  eity  of  Loveland  testified  that  on  November 
6,  1917,  at  the  meeting  which  was  called  to  consider  bids  on  the 
said  bonds,  several  persons  were  in  attendance;  that  one  in  par- 
ticular wished  to  buy  the  bonds^  but,  after  learning  that  the  city 
had  been  served  with  a  summons,  refused  to  put  in  his  bid. 

The  complainant,  the  Western  Light  &  Power  Company,  has 
for  some  years  and  is  now  supplying  the  cily  of  Loveland  with 
electricity  for  street  lighting  purposes,  and  the  inhabitants  of  the 
city  with  electricity  for  light  and  power  purposes. 

[1»  2]  It  is  the  contentian  of  the  c€»nplainant,  first,  that  it 
is  maintaining  within  the  city  of  Loveland  a  fully  equipped 
distributing  system,  which  is  adequate  and  suitable  in  every 
respect  to  supply  the  city  of  Loveland  and  inhabitants  thereof 
with  electricity;  and  that  public  c<mvenience  and  necessity  do 
not  now  demand,  nor  at  any  time  hereafter  will  require,  compe- 
tition ;  second,  that  the  city  by  and  through  the  mayor  and  city 
council  proposed  to  proceed  with  the  construction  of  its  plant 
to  supply  electrical  energy  to  the  city  of  Loveland  and  to  its 
inhabitants  under  the  purported  authority  of  a  special  election 
held  on.  the  11th  day  of  August,  1914;  that  such  special  election 
was  held  und»  the  provisions  of  a  certain  ordinance  No.  167, 
entitled  "An  Ordinance  Calling  a  Special  Election  of  the  Quali- 
fied Electors  of  the  City  of  Loveland  for  Tuesday,  the  11th  day 
of  August,  1914,  and  Providing  for  the  Submission  to  the  Vote 
of  the  Duly  Qualified  Electors  of  the  Said  City  of  Loveland,  at 
a  Special  Election,  the  Question  of  Authorizing  the  City  Council 
of  Said  City  to  Erect  Electric  Light  Works  for  the  Purpose  of 
Supplying  Said  City  and  the  Lihabitants  Thereof  with  Electric 
Light  and  Power,  the  Said  Works  to  Be  Owned,  Managed,  and 
Operated  by  the  Said  City;"  that  the  special  question  so  sub- 
mitted at  such  election  was  not  submitted  to  all  the  voters  of 
the  city  of  Loveland  who  were  taxpayers  under  the  laws  of 
Colorado,  that  by  reason  of  the  failure  of  the  city  and  its  author- 
ities to  follow  tiie  mandates  of  the  statute,  the  vote  was  illegal, 
and  that  the  alleged  ri^t  of  the  defendant  city  of  Loveland  to 
erect  its  electric  light  worics  never,  in  fact,  existed,  and  is  now 

invalid. 
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Afl  to  the  first  contention  of  the  complainant,  the  Western 
Light  &  Power  Company :  If  the  Commission  were  to  admit  that 
there  exists  at  this  time  no  public  necessity  for  the  construction 
by  the  city  of  Loveland  of  a  municipal  electric  light  plant,  the 
Commission,  nevertheless,  could  not  consider  the  question  of  con- 
venience and  necessity  at  this  time  if  the  city  commenced  con- 
struction of  its  plant  before  the  effective  date  of  the  law  pro- 
viding for  the  issuance  by  the  Commission  of  certificates  of  pub- 
lic convenience  and  necessity,  and  if  the  city  has  since  complied 
with  the  statute  in  other  respects ;  and  the  Commission  does  find 
from  the  evidence  that  the  defendant,  the  city  of  Loveland,  prior 
to  the  16th  day  of  July,  1917,  did  begin  actual  construction  of 
its  light  plant  in  the  county  of  Larimer,  and  subsequently  there- 
to has  prosecuted  such  work  in  good  faith,  uninterruptedly  and 
with  reasonable  diligence  in  proportion  to  the  magnitude  of  the 
undertaking,  under  a  vote  of  the  electors  of  the  city  of  Loveland, 

In  making  this  finding  the  Commission  is  taking  into  consid- 
eration the  second  contention  of  the  complainant,  the  Western 
Light  &  Power  Company,  as  to  the  invalidity  of  the  election  held 
August  11,  1914,  authorizing  the  construction  of  its  plant  The 
Commission  is  of  the  opinion  and  so  finds  that  it  is  without  power 
to  adjudicate  this  question,  such  question  being  one  for  the  courts 
to  construe,  and,  until  the  courts  have  passed  upon  this  matter^ 
the  Commission  will  act  upon  the  presumption  that  the  election 
was  valid. 

This  is  the  position  taken  by  the  California  State  Railroad 
Commission  in  Re  Southern  Sierras  Power  Co.  for  the  deter- 
mination of  the  question  whether  it  was  necessary  for  said  com- 
pany to  secure  a  certificate  of  public  convenience  and  necessity 
(2  Cal.  R.  C.  at  p.  047)  ;  the  Commission  saying:  ^'Even  if  the 
company  were  correct  in  its  contention,  as  to  which  it  is  unneces- 
sary to  pass  judgment  in  this  proceeding,  and  even  if  it  were  pos- 
sible to  declare  the  franchise  forfeited  now  because  of  the  im- 
probability of  being  able  to  comply  with  its  alleged  requirements 
within  the  three-year  period,  such  action,  if  taken  at  all,  must 
be  taken  by  the  courts  and  not  by  this  Commission.  Until  the 
courts  have  passed  upon  this  matter  the  Commission  will  act  on 

the  supposition  that  the  frandiise  is  valid." 
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See  also  Creecent  Ci^  Light,  Water  &  P.  Co.  v.  Keller,  6 
CaL  R  C.  84Y. 

Prior  to  the  enactment  of  the  Public  TJtilitieB  Act  of  the  state 
of  Colorado,  effective  August  12,  1914,  concerning  public  utili- 
ties, creating  a  Public  Utilities  Commission  and  prescribing  its 
duties  and  powers,  competition  between  public  utilities  had  been 
looked  upon  with  favor.  Under  this  theory  public  utilities  corpo- 
rations were  led  into  rate  wars  in  which  eadi  company  endeav- 
ored to  obtain  an  advantage  over  the  other  by  temporarily  reduc- 
ing rates,  which  ordinarily  had  the  effect  of  destroying  one  or 
both  of  the  utilities,  resulting  in  inadequate  service,  and  generally 
in  a  consolidation  of  these  public  utilities  operating"  in  the  same 
field,  with  the  result  to  the  public  of  being  compelled  to  pay  the 
losses  of  one  or  both  companies  brought  about  by  this  ruinous 
competition,  this  generally  taking  the  form  of  increased  rates 
which  the  consumers  were  compelled  to  pay. 

To-day  various  states  have  adopted  laws  regulating  rates  and 
service  of  the  public  utilities,  these  laws  having  been  adopted 
primarily  in  the  interest  of  the  public  and  to  give  the  public 
utility  a  fair  return  upon  its  investment 

After  a  period  of  two  years,  during  which  time  the  Public 
Utilities  Commission  of  the  state  of  Colorado  has  regulated  the 
rates  and  service  of  public  utilities  operating  in  the  state  of 
Colorado,  the  legislature,  recognizing  that  to  properly  regulate 
public  utilities  the  state  must  not  permit  a  new  public  utility  to 
enter  the  territory  already  adequately  served  by  an  existing 
public  utility,  on  the  16th  day  of  April,  1917,  declared  it  to  be 
the  policy  of  the  state  in  this  regard,  by  amending  the  act  per- 
taining to  public  utilities,  to  provide  that  nio  public  utility  in 
the  future  shall  b^n  construction  of  a  new  facility,  plant,  or 
system  without  first  having  obtained  from  the  Public  Utilities 
Commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  the  proposed  construction.  This 
provision  of  the  law  applies  to  the  condition  now  existing  in  the 
municipality  of  Lovdand  and  like  territory  already  served  by  a 
public  utility. 

It  is  the  intent  of  the  law  that  in  the  event  a  public  utility  now 
serving  a  territory  has  been  and  is  now  unable  to  give  adequate 
service  at  reasonable  rates  the  Conunission,  aft^  hearing,  and 
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determining  these  facts  to  be  true,  shall  permit  another  pablie 
utility  to  enter  the  territory  to  the  end  that  the  public  may  be 
properly  served  at  reasonable  rates.  The  l^slature,  realizing 
that  a  municipality  desiring  to  own  and  operate  its  own  plant 
should  be  permitted  to  do  so  under  certain  fair  and  equitable 
rules,  also  provided  that  the  municipality  may  purchase  the 
existing  properties  o£  the  public  utility  serving  the  municipality, 
after  determination  by  the  Public  Utilities  Commission  of  the 
value  of  the  property  of  the  plant  or  system  serving  the  munic- 
ipality, and  upon  which  valuation  and  terms  of  purchase  to  be 
made  by  the  Public  Utilities  Commission  the  mimicipalitj  is 
empowered  to  purdiase  and  the  public  utility  is  directed  to  sell 
the  properties  of  the  public  utility.  The  statute  provides  tiiat 
the  municipalities  shall  be  public  utilities  in  the  event  they  de- 
sire to  enter  the  field  of  public  utility  service. 

The  Colorado  act  pertaining  to  public  utilities  in  this  r^ard 
is  not  imusual,  but  is  the  declared  policy  of  many  of  the  states. 
Without  the  right  to  restrict  competition  between  public  utilities, 
the  public  will  not  obtain  the  highest  grade  of  service  at  a  rea- 
sonable cost.  If  the  public  is  required  to  sustain  more  than  one 
instrumentality,  such  as  two  electric  light  plants  or  two  gas  plants, 
operating  in  the  same  field  when  one  is  amply  sufficient,  the 
actual  cost  to  the  public  served  is  not  only  necessarily  greater 
than  it  would  be  under  one  system,  but  the  service  also  is  less 
efficient 

The  Colorado  law  provides,  however,  that  when  the  Commis- 
sion shall  find,  after  hearing,  that  the  public  utility  (municipal 
or  otherwise)  had  begun  actual  construction  work  prior  to  the 
enactment  of  the  law  restricting  competition,  and  is  prosecuting 
such  work  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  the  magnitude  of  the  imdertaking, 
under  any  franchise,  permit,  ordinance,  vote,  or  other  authority 
heretofore  granted  but  not  heretofore  actually  exercised,  sudi 
public  utiUty  may  proceed,  imder  such  rules  and  regulations  as 
the  CommissicMi  may  prescribe,  to  the  completion  of  such  work, 
and  may,  after  such  completion,  exercise  such  right  or  privilege ; 
and  provides  further,  that  this  section  shall  not  be  construed  to 
validate  any  right  or  privilege  now  invalid  or  hereafter  becoming 
invalid  under  any  law  c£  this  state. 
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Were  it  not  for  the  fact  that  the  mimicipalitf  of  Lovdund 
had  begun  construction  of  its  proposed  electric  light  plant  prior 
to  the  enactment  of  the  laws  restricting  competition  between  pub- 
lic utilities^  the  state  of  Colorado,  throng  this  Commission, 
would  refuse  the  municipality  the  right  to  construct  an  eleotric 
light  plant  serving  the  city  of  Loveland  and  its  residents  with 
electric  energy,  since  the  city  and  its  residents  are  now  served 
by  the  Western  Light  &  Power  Company.  If  ti»  mimicipality 
desired  to  appeair  before  the  Commission  and  purchase  the  prop- 
erties of  the  Western  Light  &  Power  C<»:ipany  serving  the  city 
of  Loveland,  in  accordance  with  the  terms  ci  the  Public  Utili- 
ties Act,  that  would  be  its  privilege. 

The  city  of  Loveland  having  begun  the  construction  of  its 
electric  light  plant  prior  to  the  enactment  of  the  amendment  to 
the  Public  Utilities  law  requiring  a  certificate  of  public  conven- 
ience and  necessity  to  be  obtained  from  the  Commission  before 
a  public  utility  may  enter  the  taritory  which  is  now  being 
served  by  a  public  utility,  the  issuance  of  a  certificate  of  public 
conveniaice  and  necessity  by  this  Cammission  becomes  unneces- 
sary, and  it  becomes  the  duty  of  the  ConmiiAon  to  determine 
whether  the  municipality  of  Loveland  is  prosecuting  the  work 
in  good  faith,  uninterruptedly  and  with  reasonable  diligence  in 
poroportion  to  the  magnitude  of  the  undertaking. 

The  Conmussion  has  determined  that  the  municipality  has  com- 
plied with  the  terms  of  the  law  in  this  regard.  The  municipality, 
however^  must  now  proceed  under  such  rules  and  reflations  as 
the  Commission  may  prescribe. 

[3]  To-day  the  United  States  is  in  a  state  of  war,  and  as  a 
consequence  there  is  insufficient  labor  and  material  to  carry  on 
economically  the  work  and  industries  necessary  to  a  satisfactory 
termination  of  the  war.  Largely  on  this  account  there  has  been 
brought  about  a  great  scarcity  of  both  labor  and  materials  neces- 
sary to  the  successful  termination  of  same.  The  Federal  authori- 
ties at  Washington  are  continually  advocating  the  conservation 
in  every  way  possible  of  man  power  and  materials;  requesting 
that  all  unnecessary  construction  at  this  time  be  deferred,  and 
that  sacrifices  be  generously  made  in  order  that  all  power  and 
energy  may  be  directed  in  a  united  effort  to  bring  the  war  to  a 
speedy  and  successful  conchision. 
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It  is  the  policy  of  this  Oommissi(m  to  co-operate  with  the 
national  government  in  every  way  possible,  and  this  also  should 
be  the  position  of  the  state  and  municipalities.  The  Commission 
has  sufficient  knowledge  of  the  scarcity  of  labor  and  material,  and 
is  also  informed  that  many  kinds  of  material  cannot  be  imme- 
diately obtained  at  any  price.  It  is  equally  true  that  the  cost  of 
labor  and  material  to-day  exceeds  by  more  than  100  per  cent  the 
cost  of  a  year  ago. 

The  testimony  before  the  Oommission,  with  the  estimates  pre* 
pared  by  the  municipality's  engineer,  shows  that  the  cost  of  com* 
pleting  the  proposed  electric  light  plant  has  greatly  increased 
since  the  beginning  of  the  war;  that  this  increase  is  such  that 
approximately  $2  must  now  be  spent  where  $1  would  suffice  un- 
der normal  conditions.  Recognizing  the  existence  of  this  condi* 
tion,  and  realizing  also  that  the  city  of  Loveland  and  its  inhabit* 
ants  are  now  well  served  by  an  existing  public  utility,  the  Com* 
mission,  under  its  authority  to  provide  rules  and  regulations  for 
the  completion  of  this  plant,  and  in  keeping  with  the  intent  of  the 
law  and  the  requests  of  the  national  government,  will  hold  that 
the  city  of  LovelAd  has  prosecuted  the  work  of  constructing  its 
municipal  plant  in  good  faith,  uninterruptedly  and  with  reason^ 
able  diligence  according  to  the  magnitude  of  the  tmdertaking, 
and  that  the  municipality  may  and  shall  proceed  no  further  with 
the  construction  of  its  municipal  plant  until  further  application 
be  made  to  the  Commission  by  the  municipality  to  complete  its 
work,  or  until  such  time  as  the  Commission  on  its  own  motion 
shall  authorize  the  municipality  to  resume  work  under  more 
normal  conditions. 

It  is  not  the  purpose  of  the  Commission  to  abrogate  or  impair 
any  of  the  rights  of  the  municipality,  which  must  be  protected. 
But  the  rights  of  the  national  government  in  connection  with  ite 
need  of  materials  and  labor  for  the  proper  prosecution  of  the 
war  must  also  be  protected,  and  must  be  given  consideration  over 
other  demands  for  materials  and  labor,  except  where  such  de- 
mands relate  to  matters  absolutely  essential  to  public  welfare^ 
It  is  the  purpose  of  this  Commission,  however,  to  provide  that* 
no  public  utility,  taxpayer,  or  person  may  again  appear  before 
the  Coounission  and  attempt  to  show  to  the  satisfaction  of  the 
Commission  that  the  municipality  of  Loveland  has  not  proceeded 
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in  good  faith,  uninterruptedly  and  Ivith  reasonable  diligenoe  in 
proportion  to  the  magnitude  of  the  undertaking,  until  such  time 
as  the  municipality  may  proceed  under  the  r^ulations  of  the 
Commission  to  construct  its  electric  light  plant  in  a  manner  to 
conserve  to  the  taxpayers  of  Loveland  their  funds  raised  by  the 
issuance  of  bonds  or  in  the  process  of  general  taxation. 


IIXINOIS  8UPKBMB  COUBT. 

STATE  PUBLIC  UTILITIES  COMMISSION 

v. 

BALTIMOSE  &  OHIO  SOUTHWESTEBN  BAILBOAI)  COM- 

PANY. 

[No.  11,165.] 

(281  ni.  405,  118  N.  E.  81.) 

IfUeraiate  commerce  ^  SUUe  inlerferemee  ^  Reu¥!Miom  ot  dtoMdii* 
Uon  of  care  of  interstate  carrier • 

1.  The  Illinois  Commission  acting  under  its  statutory  authority 
may,  within  the  state,  regulate  the  distribution  of  the  cars  of  an  inter- 
state carrier. 

Interstate  oom^meree  *  State  interference  *  B/%tle  of  interstate  oar- 
rier  for  car  distribution, 

2.  The  Illinois  Commission  is  without  jurisdiction  to  determine  that 
a  rule  of  an  interstate  carrier  for  the  distribution  of  cars  in  that  state 
is  unjust  and  unreasonable. 

[December  19,  1917.] 

Appeal  from  a  decree  of  the  Circuit  Court  of  Sangamon 
County,  James  A.  Creighton,  Judge,  afltening  an  order  of  the 
Public  Utilities  Commission  requiring  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company  to  desist  from  its  method  of 
•distributing  coal  cars  and  distribute  them  as  required  by  statute; 
judgment  and  order  reversed. 

Appearances:  Graham  &  Graham,  of  Springfield  (Edward 
Barton,  of  Cincinnati,  Ohio,  of  counsel),  for  appellant;  Edward 
J.  Brundage,  Attorney  Gieneral,  George  T.  Buckingham,  of 
Chicago,  and  Frank  W.  Sullivan,  of  Springfield,  for  appellee. 
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Cartwright,  J.,  deKvered  the  opinioti  of  the  eowt: 

The  appdlee^  the  State  Publie  TTtiMtks  Commimoii  ef  lUhiois, 
upon  a  hearimg  of  a  citatioii  to  the  appelhnt,  the  Baltimore  & 
Ohio  Southwestern  Raiboad  Company,  found  as  a  fact  that  the 
plan  adopted  hy  the  appellant  tor  the  distrikntion  of  coal  cars  in 
time  of  car  shortage  was  unjust,  unreasonable;  and  in  violation 
of  §  52  of  article  4  of  an  act  entitled  "An  Act  to  Provide  for  the 
Kegulation  of  Public  Utilities"  (Laws  1913,  p.  460),  and  ordered 
it  to  desist  from  that  method  and  practice,  and  to  distribute  its 
coal  cars  as  required  by  that  section.  An  appeal  was  taken  to 
the  circuit  court  M  Sangamon  county^  where  the  order  was 
affirmed,  and  a  further  appeal  to  this  court  was  allowed  and 
perfected. 

Section  52,  article  4,  of  the  Aet  to  Provide  for  the  Regulation 
of  Public  Utilities,  contains  the  following  provision :  "In  case 
of  insufficiency  of  cars  at  any  time  to  meet  all  requirements,  such 
cars  as  are  available  shall  be  diatributed  among  the  several  ap- 
plicants therefor  in  proportion  to  their  respective  immediate  re- 
quirements without  discrimination  between  shippers,  localities 
or  oompetitive  or  noncompetitive  places." 

The  appellant  operates  a  railroad,  the  main  line  of  which 
begins  at  Parkersburg,  West  Virginia,  and  runs  through  several 
states,  including  this  state,  to  St  Louis,  Missouri^  and  it  is  en- 
gaged in  the  interstate  transportation  of  eoa)  from  mines  in  dif- 
ferent states.  The  plan  adopted  by  it  for  the  allotment  of  coal 
cars  when  there  are  not  sufficient  cars  to  supply  the  demand  is 
based  upon  the  average  daily  shipments  of  the  various  mines. 
That  month  of  the  twelve  months  preceding  for  which  shipment 
figures  are  available  which  has  the  highest  average  daily  ship- 
ments is  the  month  taken  for  rating  the  mine,  and  the  rate  is 
used  to  fix  the  proportionate  requirements  of  the  mine  and  to 
govern  distribution  during  periods  when  the  demand  for  cars 
exceeds  the  supply.  The  plan  was  found  by  the  Public  Utilities 
Commission  to  be  unjust  to  the  operators  of  coal  mines  in  this 
state,  for  the  reason  that  the  operators  of  mines  in  the  eastern 
coal  fields  have  a  steady  market  for  their  coal  throughout  the 
year,  and  throughout  the  summer  months,  when  a  full  fear  supply 
is  available,  ship  coal  to  the  seaboard  for  distribution  to  northern 
points,  where  it  is  stored  for  winter  consumption,  and  thereby 
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build  up  a  high  rating  under  appellant's  plan,  while  the  naarkets 
served  hy  the  Illinois  mine  operators  become  active  only  during 
the  winter  months,  when  there  is  a  shortage  of  cars  and  no  op- 
portunity is  afforded  the  operators  to  build  up  a  rating  during 
those  months  on  account  of  shortage  in  the  ear  supply,  but,  being 
unable  to  get  sufficient  cars  from  the  appellant,  the  mine  operators 
are  compelled  to  seek  other  markets  and  ship  coal  to  points  on 
other  lines  which  can  and  do  furnish  empty  cars  for  loading, 
which  fact  is  not  considered  in  arriving  at  the  mine  rating. 

[1]  The  argument  for  appdlant  is  that  the  state  has  no  juris- 
diction whatever  over  the  distribution  of  coal  cars  of  an  inter- 
state carrier,  even  though  used  entirely  in  intrastate  commeroe, 
because  the  Federal  authority  has  assumed  control  of  every  car- 
rier transacting  an  interstate  business  and  the  Federal  power  of 
r^nlation  is  exelusive.  The  argument  is  not  supported  by  reason 
or  authority.  Congress  has  paramount  authority  over  interstate 
commerce,  but  the  state  may  r^ulate  that  portion  of  the  com^ 
merce  of  an  interstate  carrier  which  is  purely  intrastate,  subject 
only  to  such  regulation  by  Federal  authority  as  is  necessary  to 
protect  and  r^ulate  interstate  commerce.  As  to  commerce  which 
is  both  intrastate  and  interstate,  the  state  may  regulate  Uiat 
which  is  within  the  state  and  even  indirectly  afPect  the  interstate 
portion,  in  the  absence  of  action  by  Congress  or  its  delegated 
agency,  provided  the  requirements  of  the  state  do  not  amount  to 
a  burden  upon  interstate  commerce.  The  power  to  r^ulate  com- 
merce depends  upon  the  nature  of  the  ocHnmerce,  and  if  it  is 
solely  interstate  the  Federal  authorities  only  can  legislate  direct- 
ly titerein,  and  to  the  extent  necessary  to  protect  and  regulate 
interstate  commerce  they  may  even  regulate  intrastate  commerce. 
Wherever  the  interstate  and  intrastate  transactions  of  carriers 
are  so  related  that  the  government  of  one  involves  the  control  of 
the  other,  it  is  Congress,  and  not  the  state,  that  is  entitled  to 
prescribe  the  final  and  dominant  rule.  Houston,  E.  &  W.  T.  R. 
Co.  V.  United  States,  234  U.  S.  842,  68  L.  ed.  1841,  34  Sup.  Ct. 
Rep.  838.  In  that  case  the  railroad  companies  had  made  rates 
in  f&vor  of  traffic  through  the  state  of  Texas  and  against  similar 
traffic  between  Louisiana  and  Texas,  and  the  Supreme  Court 
held  that  Congress  had  power  to  prevent  the  instrumentalities 
used  in  common  for  interstate  and  intrastate  commerce  from 
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being  used  in  their  intrastate  operations  to  the  injury  of  inter* 
state  commeroe.  In  Minnesota  Rate  Cases  (Simpson  y.  Shep- 
ard)  230  U.  S.  352,  57  L.  ed.  1611,  48  L.RA.(KS.)  1151,  83 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  the  court,  upon  an  ex- 
haustive review  of  the  authorities,  stated  that  the  doctrine  was 
fully  established  that  the  state  could  not  prescribe  interstate 
rates,  but  could  fix  reasonable  intrastate  rates  throughout  its  ter- 
ritory; that  neither  by  the  original  Interstate  Commeroe  Act 
nor  by  its  amendment  did  Congress  seek  to  establish  a  unified 
control  over  interstate  and  intrastate  rates,  and  did  not  set  up  a 
standard  for  intrastate  rates  or  authorize  its  Commission  to  pre- 
scribe either  maximum  or  minimum  rates  for  intrastate  traffic, 
but,  on  the  contrary,  the  fixing  of  reasonable  rates  for  intrastate 
transportation  was  left  where  it  had  been  found, — with  the  states 
and  the  agencies  created  by  the  states  to  deal  with  that  subject 
The  question  has  been  considered  twice  by  this  court,  and  in 
each  case  the  decision  was  affirmed  by  the  Supreme  Court  of  the 
United  States.  Mulberry  Hill  Coal  Co.  v.  Illinois  C.  R.  Co.  257 
111.  80, 100  N.  E.  161,  was  an  action  <m  the  case  for  a  failure  to 
furnish  cars  at  the  coal  mine  of  the  plaintiff  within  a  reasonable 
time  after  the  same  were  required  for  the  transportation  of  coal^ 
as  required  by  §  22  of  the  Act  in  Relation  to  Fencing  and  Oper- 
ating Railroads  (Hurd's  Rev.  Stat.  1915-16,  chap.  114,  §  84). 
That  section  requires  railroad  corpcnrations  to  furnish  cars  within 
a  reasonable  time  for  the  transportation  of  property  furnished  for 
such  transportation,  and  the  defense  was  that  the  statute  was  null 
and  void  because  repugnant  to  the  commerce  clause  of  the  Cixisti- 
tution  of  the  United  States.  The  railroad  of  the  defendant  ezt^id^ 
ed  through  a  number  of  states,  and  its  coal  cars  were  used  in  inter- 
state commerce.  The  market  for  coal  was  in  St  Louis,  Missouri, 
and  it  was  stipulated  that  if  cars  had  been  furnished,  95  per  cent 
of  the  coal  shipped  in  them  would  have  been  shipped  into  other 
states  and  would  have  been  shipped  in  interstate  conunerce.  There 
was  a  recovery  in  the  trial  court,  and  it  was  held  by  this  court  that 
the  statute  was  a  valid  exercise  of  legislative  power  over  com- 
merce, inasmuch  as  it  only  required  a  railroad  corporation  to 
furnish  cars  within  a  reasonable  time  in  view  of  all  the  circum* 
stances  and  conditions,  including  the  requirements  of  interstate 
commerce.    The  case  was  taken  by  writ  of  error  to  the  Supreme 
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Court  of  the  IJiiited  Stktes^  where  the  judgment  was  affirmed. 
That  court  agreed  with  the  conclusion  of  thia  court  that  the  stat* 
tite  did  not  impose  a  direct  burden  upon  intersta^  oonunerce 
fio  as  to  be  void  in  the  absence  of  legislation  by  Congress^  because 
it  only  required  a  railroad  eqmpanj  to  furnish  cars  within  a 
reasonable  time  after  demand,  and  what  was  a  reasonable  time 
was  to  be  determined  in  view  of  the  requirements  of  interstate 
<!ommerce.  It  was  held  tiiat  the  trial  court  was  right  in  refus- 
ing to  dismiss  the  suit  for  want  of  jurisdiction.  Illinois  C.  B» 
Co.  V.  Mulberry  Hill  Coal  Co.  238  U.  S.  275,  59  L.  ed.  1306, 
35  Sup.  Ct  Rep.  760, 

In  Chicago,  M.  &  St  P.  R  Co.  v.  State  Public  Utilities  Com- 
mission, 268  HI.  49,  P.U.R1915D,  133,  108  N.  E.  729,  this 
court  upheld  the  power  of  the  Commission  to  fix  the  rate  on  coal 
and  manure  from  Oalewood  to  Morton  Grove,  in  this  state,  not- 
withstanding the  fact  that  the  company  was  engaged  in  inter- 
state commerce  and  cars  might  come  from  other  states.  The  de* 
f  ense  in  that  case  was  th^t  the  order  placed  a  burden  up<»i  inter- 
state commerce,  in  violation  of  the  commerce  clause  of  the  Fed- 
eral Constitution;  but  it  was  held  that  the  state  had  authority 
to  reflate  rates  for  transportation  wholly  within  the  state, 
although  such  authority  did  not  extend  to  the  r^ulation  of 
charges  for  interstate  transportation  or  to  discrimination  against 
interstate  commerce.  That  case  was  removed  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  was  affirmed, 
and  it  was  held  that  Congress  not  having  exercised  its  paramount 
constitutional  power  in  eases  where  there  may  be  a  Uending  of 
interstate  and  intrastate  operations  of  interstate  carriers,  the 
state  is  not  precluded  from  the  regulation  of  rates  within  the 
state  which  do  not  impose  a  direct  burden  upon  interstate  com- 
merce. Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Public  Utilities 
Commission,  242  U.  S.  333,  61  L.  ed.  341,  P.U.R1917C,  315, 
37  Sup.  Ct.  Rep.  173. 

The  decisions  relied  upon  by  appellant  do  not  sustain  its 

argument    In  Chicago,  R.  L  &  P.  R  Co.  v.  Hardwick  Farmers' 

Elevator  Co.  226  U.  S.  426,  57  L.  ed.  284,  46  L.RA.(N.S.) 

203,  33  Sup.  Ct.  Rep.  174,  the  statute  of  Minnesota,  which 

made  it  the  duty  of  a  railroad  company,  on  demand,  to  furnish 

cars  for  the  transportation  of  freight  at  taminal  points  on  its 
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railroad  ia  Minnesota  within  forty-^^^t  hoars  and  at  inter* 
mediate  points  wiAin  seventy-two  hours  after  such  demand,  was 
held  to  be  invalid.  The  court  said  that  Congress  had  imposed 
a  specific  duty  npon  a  railroad  company  to  furnish  cars  on  a 
reasonable  requeirt,  and  had  given  a  remedy  for  the  violation  of 
the  duty^  and  said  that  a  statote  of  the  arlMtrary  dhiaracter  of 
the  one  in  question  was  void.  There  was  a  like  decision  in  Hods- 
ton  &  T.  0.  R  06.  V.  Maye8>  201  U.  S.  321,  50  L.  ed*  772,  2e 
Sup.  Ct  Bep.  491,  concerning  a  statute  whidii  imposed  a  penal- 
ty of  $25  per  day  for  a  failure  to  furnish  cars  within  a  certain 
number  of  days  after  the  requisition  for  the  same,  regardless  of 
all  duties  arising  in  interstate  commerce.  In  St  Louis  South- 
western R  Co.  V.  Arkansas,  217  U.  S.  136,  64  L.  ed.  698,  29 
L.RA.(N.S.)  «)2,  30  Sup.  Ct  Kep.  476,  the  Bailroad  Commis- 
sion of  Arkansas  had  made  a  rule  diat  a  railroad  company  must 
furnish  cars  witiiin  five  days  after  a  written  appKcation  therefor 
by  a  shipp^.  By  that  rule  the  demands  of  a  shipper  in  Arkansas 
would  be  complied  with  regardless  of  ti|)e  demancte  of  interstate 
commerce,  and  the  court  said  that  it  necessarily  involved  the 
assertion  of  power  of  the  state  to  absolutely  forbid  the  efficient 
carying  on  of  interstate  c(»nmerce  and  was  void. 

The  Hepburn  Amendment  of  1906  to  the  Interstate  Com- 
merce Act  requires  every  carrier  subject  to  the  provisions  of  the 
act  to  provide  and  furnish  transportation  upon  reasonable  re- 
quest therefor,  but  neither  Congress  nor  liie  Interstate  Com- 
merce Commisaion  has  ever  established  any  rule  or  system  of 
car  distribution  or  mine  rating,  and  no  reason  has  been  given 
why  the  state  has  lost  control  over  commerce  within  the  state, 
although  the  carrier  is  also  engaged  in  interstate  commerce. 
Wherever  the  interstate  and  intrastate  transactions  of  carriers 
are  so  related  that  the  government  of  one  involves  the  control  of 
the  other,  the  paramount  authority  is  in  Congress,  which  pos- 
sesses power  to  take  all  measures  necessary  or  appropriate  for 
the  protection  of  interstate  commerce.  But  that  is  far  from 
saying  that  the  state  has  no  jurisdiction  over  the  comaneree  with* 
in  its  borders. 

[2}  There  is  a  reason,  howetver^  why  the  PuUie  Utilities 
CcHumission  was  lacking  in  jurisdiction  to  make  ihe  oirder  here 
involved.     There  was  no  complaint  or  finding  tliat  iJie  rule  of 
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appellant  was  not  fairly  administered  as  between  different  ship- 
pers, but  the  oomplaint'  aad  order  were  directed  against  the 
rule  itself.  In  Puritan  Coal  Min.  Co.  v.  Pennsylvania  IL  Co. 
S37  Pa.  420,  85  Atl.  426,  Ann.  Cas.  1914B,  37,  there  was  a 
recoverj  of  damages  eaused  by  the  failure  of  the  eompany  to 
furnish  ears  to  the  mining  company  for  shipment  of  coal  to 
points  within  and  without  the  state*  The  charge  was  liiat  the 
company  had  failed  to  perform  its  duty  and  to  furnish  cars,  but, 
in  violation  of  a  state  statute,  had  unjustly  discriminated  against 
the  plaintiff  by  a  failure  to  distribute  cars  in  accordance  with 
the  fixed  rule  that  in  time  oi  car  shortage  cars  should  be  allotted 
to  coal  companies  on  the  basis  of  mine  capacity.  The  Supreme 
Court  of  the  United  States  affirmed  the  judgment,  and  held  that 
the  jurisdiction  of  state  courts  in  any  case  where  the  decision  did 
not  involve  the  determination  of  matters  calling  for  the  exercise 
of  the  administrative  power  and  discretion  of  the  Interstate 
Commerce  Commission,  nor  relate  to  a  subject  as  to  which  the 
jurisdiction  of  the  Federal  courts  had  otherwise  been  made  ex- 
■dusive,  had  not  been  superseded  by  any  act  of  Congress,  but 
was  concurrent  with  the  Federal  courts ;  and  that  the  state  court 
had  such  jurisdiction  to  recover  damages  arising  in  interstate 
commerce  out  of  the  failure  of  the  railroad  company  to  furnish 
the  coal  company  with  cars  to  which  it  was  entitled  under  the 
<;arrier's  own  rule.  It  was  said  that  the  action  was  not  based  on 
the  ground  that  the  role  of  the  railroad  company  was  unfair^ 
tmreasonable,  discriminatory,  or  preferential,  but  was  ior  dam^^ 
iiges  by  reason  of  the  carrier's  failure  to  furnish  cars  according! 
to  its  own  rule.  It  was  said,  however,  that  a  determination  of 
what  the  rule  should  be,  called  for  the  administrative  powers  of 
the  Interstate  Commerce  Commission;  and  that,  where  the  rule 
for  the  distribution  of  cars  is  attacked  as  unfair  or  discrimina- 
tory, it  is  for  the  Interstate  Commerce  Commission  to  decide 
whether  such  a  rule  unjustly  discriminates  against  one  class  of 
shippers  in  favor  of  another,  and  until  that  body  declares  the 
practice  to  be  discriminatory  and  unjust  no  court  has  jurisdic- 
tion of  a  suit  against  an  interstate  carrier  for  damages  occa- 
sioned by  its  enforcement.  In  Illinois  C.  R.  Co.  v.  Mulberry 
Hill  Cod  Co.  supra,  the  court  said  that  the  denial  of  the  motion 
to  dismiss  the  suit  for  want  of  jurisdiction  was  clearly  sustained 

JP.U.R.1918B. 


Digitized  by 


Google 


662  ILLINOIS  SUPREME  COURT- 

by  the  recent  decision  in  Puritan  Coal  Co.  v.  Pennsylvania  R- 
Co.  supra,  where  it  was  held  that  the  Interstate  Gommerce  Aet 
did  not  supersede  the  jurisdiction  of  the  state  courts  in  any 
case,,  new  or  old,  where  the  decision  did  not  involve  the  deter- 
mination of  matters  calling  for  the  exercise  of  the  administra- 
tive powers  and  discretion  of  the  Commission,  and  that  nothing 
in  the  Hepburn  Amendment  of  1906,  which  gave  new  rights  to 
shippers,  affected  the  jurisdiction  of  state  courts ;  but,  where  the 
rule  of  distribution  itself  was  attacked  as  amfair  or  discrimina- 
tory, a  question  was  raised  which  called  for  the  exercise  of  the 
authority  of  the  Interstate  Commerce  C(»nmission.  It  was  held 
in  both  cases  that  the  state  court  had  jurisdiction  without  pre- 
vious application  to  the  Interstate  Commerce  Commission; 
but  the  doctrine  of  the  decisions  was  that,  if  the  rule  adopted 
for  the  distribution  of  cars  is  attacked  as  unfair  or  discrimina- 
tory, the  right  to  determine  that  question  ^rests  with  the  Inter- 
state Commerce  Commission. 

The  law  as  settled  by  the  Supreme  Court  of  the  United  States 
— the  final  authority  on  the  question — ^is  that  a  state  statute 
requiring  an  interstate  carrier  to  furnish  cars  at  points  with- 
in the  state  within  a  reasonable  time  is  in  entire  harmony  with 
the  Hepburn  Amendment  of  the  Interstate  Commerce  Act,  and 
the  state  and  Fed^al  courts  have  concurrent  jurisdiction  of 
actions  for  a  failure  to  perform  the  duty;  but  if  an  interstate 
carrier  has  established  a  rule  for  the  distribution  of  cars,  and 
administers  it  fairly  and  equally  between  applicants,  the  author- 
ity to  determine  whether  the  rule  is  reasonable  rests  with  the 
Interstate  Commerce  Commission,  and  no  court  has  jurisdiction 
until  the  Commission  has  determined  that  question. 

The  Public  Utilities  Commission  being  without  jurisdiction 

to  determine  whether  the  rule  of  the  appellant  was  unjust  or  im- 

rcasonable,  the  judgment  of  the  Circuit  Court  and  the  order 

of  the  Commission  are  revised. 

Judgment  and  order  reversed. 
P.U.R.1918B. 
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INDIANA  PUBIilC  SESIVICE  COMMISSION. 

BE  UNION  TEACTIOIT  COMPANY. 

[No.  3604.] 

Congiitu^ional   law  ^  Juri9dieiian   of   Cammia^Um  ^  Street   railway 
rates  —  Franchises, 

1.  The  Indiana  X^mmisfiion  will  not  allow  a  street  railway  utility 
to  charge  a  higher  fare  within  the  corporate  limits  of  a  city  than  is 
permitted  by  the  franchise  therein;  since  it  is  doubtful  whether  the 
Commission  has  authority  to  authorize  an  increase. 

Commissions  »  Jurisdiction  »  Contracts. 

2.  While  the  Indiana  Commission  has  no  judicial  power  to  settle 
controversies  over  a  contract,  yet,  in  the  exercise  of  its  administrative 
authority,  it  can  exercise  its  judgmoit  as  to  the  effect  of  a  contract 
and  power  of  the  parties  to  such  contract  to  execute  the  same. 

Bates  »  Street   railway  -«  Franchises  »  Bates   outside   corporate 
Umits. 

3.  The  provisions  of  a  franchise  contract  between  a  city  and  a  street 
railway  utility,  which  attempted  to  fix  rates  for  service  outside  the  dty, 
was  held  to  be  void,  by  the  Indiana  Commission. 

Bates  ^  Interurhan  ^  Increase  ^  Inadequate  service. 

4.  Even  though  the  rate  of  an  interurban  railway  between  two 
cities  is  very  low,  it  will  not  be  permitted  to  increase  the  rate,  during 
such  time  as  the  service  furnished  on  the  line  remains  inadequate. 

Betum^  Street  railway  ^  Increase. 

6.  A  street  railway  company  which  is  receiving  no  return  on  more 
than  $9,000,000  of  its  outstanding  securities  was  permitted  to  increase 
its  rates  so  as  to  produce  an  estimated  additional  revenue  of  $101,833, 
where  it  was  estimated  that,  unless  such  relief  was  given,  it  would  hare 
«  deficit  of  $143,000  at  the  close  ol  the  ensuing  year. 

[December  28,  1917.] 

Petition  by  the  Union  Traction  Company  of  Indiana  to 
increase  passenger  rates  on  its  lines;  granted  in  part. 

'  By  the  Commission:  The  TJnion  Traction  Ccanpany  of  In- 
diana on  November  15,  1917,  filed  its  petition  with  this  Com- 
mission, in  which  it  alleges  that  petitioner  is  a  street  railroad 
company  incorporated  nnder  the  laws  of  Indiana,  and  as  owner 
or  lessee  operates  a  system  of  electric,  nrban,  suburban,  and 
interurban  street  railroads  in  said  state,  including  approximate- 
ly 431  miles  of  single  main  larack;  that  since  tl^  outbreak  of  the 
European  war  in  1914  the  cost  of  fuel,  copper,  rails,  wheels, 
brakeshoes,   electrical  apparatus,   and   practically  every   other 
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item  entering  into  the  expense  of  operating  and  maintaining 
petitioner's  said  electric  railroad  systean,  including  material, 
labor,  taxes,  and  freight  rates,  have  greatly  increased. 

The  petition  further  alleges  that  it  is  impossible  for  peti- 
tioner to  operate  and  maintain  said  system,  make  the  improve- 
ments thereto  reqtiired  in  the  puUic  interest,  and  furnish  safe 
and  efficient  service,  imless  petitioner's  net  revenues  are  so  in- 
creased as  to  give  it  the  funds  and  tiie  credit  requisite  for  the 
large  expenditure(»  which  those  purposes  neeessitato.  Petitioner 
alleges  that  it  has  never  paid  any  dividends  upon  either  its 
second  preferred  or  common  stock,  and  in  1914  discontinued  the 
payment  of  dividends  upon  its  first  preferred  stock  of  $1,000,- 
000,  representing  cash  expended  in  the  ccmstruction,  extension, 
and  betterment  of  said  system,  and  cannot,  without  submitting 
to  a  liquidation,  postpone  or  avoid  the  payment  of  its  fixed 
charges^  consisting  of  interest  on  funded  and  floating  indebted- 
ness and  r^itals,  amounting  for  the  first  nine  m<mtlis  of  1917 
to  $657,332.42,  or,  including  sinking  funds,  to  $700,532.42; 
that  it  is  impossible  for  petitioner  to  increase  its  net  revenues  by 
materially  decreasing  its  expense  of  operation  and  maintenance 
without  at  the  same  time  so  redudng  its  service  and  impairing 
its  railroad  property  as  to  deprive  the  public  of  necessary  trans- 
portation facilities;  and  the  only  other  means  of  enlarging  its 
net  revenues  is  by  increasing  the  rates  charged  by  petitioner  for 
the  transportation  of  persons  and  property. 

Petitioner  further  allies  that  the  base  rate  charged  upon  its 
interurban  lines  is  2  cents  per  mile,  which  is  the  same  base  rate 
charged  by  the  steam  railroads  of  Indiana,  in  conformity  with 
the  "Two-Cent  Fare  Law." 

In  this  case  petitioner  asks  that  certain  special  interurban 
fares  which  are  ia  the  nature  of  concessions  £rom  the  base  rate 
be  increased  as  follows : 

(a)  That  the  rate  for  commutation  passengers  should  be  ad- 
vanced from  IJ  cents  per  mile,  the  pres^it  rate,  to  IJ  cents  per 
mile. 

(b)  That  the  rate  for  mileage  books  should  be  advanced  from 
If  cents  per  miie,  the  present  rate,  to  2  cents  per  mile. 

(c)  That  the  rate  for  school  passengers  should  be  advanced 
from  1  cent  per  mile,  the  present  rate,  to  1^  cents  per  mile. 
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(d)  That  the  special  gntmrban  fiires  between  IndianapoliB 
and  Fort  BeBJamm  Harrison  and  interrening  points  slionld  be 
advanced  as  follows:  That  the  round-trip  daily  fare  between 
Indianapolis  and  Fort  Benjamin  Harrison  should  be  advanced 
from  25  cents,  the  present  fare,  to  35  cents. 

(e)  That  the  minimum  fare  for  interurban  passengers  should 
be  advanced  from  6  cents,  the  present  rate,  to  10  cents.  That 
the  present  fare  of  6  cents  should  be  advanced  to  7  cents  for 
passengers  from  Indianapolis  to  points  north  of  Fairground 
avenue  and  vice  versa;  and  that  if  such  advance,  after  a  fair 
trial,  is  not  sufBeient  to  put  said  line  on  a  self-sustaining  basis, 
further  advances  should  be  made;  that  a  corresponding  advance 
should  be  made  on  interurban  cars  between  Broad  Hippie  and 
Indianapolis. 

That  the  fares  upon  Ae  urban  lines  in  Anderson,  Marion, 
Muncie,  and  Elwood  should  be  advanced  to  6  cents. 

This  cause  was  set  for  hearing  at  the  rooms  of  the  Commis- 
sion on  December  7,  1917.  Wide  publicity  was  given  of  the 
time  and  place  of  the  hearing  on  said  petition. 

The  town  of  Broad  Ripple  appeared  by  its  attorney,  Emsley 
W.  Johnson,  and  filed  objections  to  the  proposed  increi^  of 
fare  between  Indianapolis  and  Broad  Ripple. 

The  city  of  Muncie  appeared  by  its  attorney,  John  McPhee, 
and  objected  to  the  increase  of  fares  in  the  city  of  Muncie  in 
excess  of  5  cents. 

Grant  county,  by  its  attcwmeys.  Stridor  and  Messick,  filed  an 
answer  in  which  certain  alleged  franchises  were  set  out,  under 
which  it  is  claimed  that  said  petitioner  was  operating  its  lines  of 
road  in  said  county. 

Charles  F.  Parker  filed  an  answer  for  the  town  of  Fairmount, 
in  which  was  set  forth  certain  franchise  contracts  which  it  was 
alleged  are  in  force.  Said  answer  further  denied  the  right  of 
this  Commission  to  pass  upon  the  validity  of  these  franchise  con- 
tracts. 

The  city  council  of  Indianapolis,  by  Woodburn  Masson,  filed 
an  answer  in  which  it  was  alleged  that  the  petitioner  is  oper- 
ating in  said  city  under  a  franchise  which  it  has  not  surrendered, 
which  contains  the  following  provisicm  with  reference  to  fares: 
"The  said  company,  party  of  the  second  part,  shall  charge  5 
cents  for  a  single  fare  between  any  two  points  in  said  city  on 
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its  lines,  and  any  passenger  who  shall  pay  a  siilgle  fare  of  5 
cents  shall  be  entitled  to  ride  in  the  car  upon  which  he  took  pas< 
sage  to  any  point  on  the  line  of  said  company,  within  such  city, 
as  follows :  If  on  an  incoming  car  to  the  terminal  point,  and  if 
on  an  outgoing  car  to  the  corporate  limits  of  said  city;  Pro- 
vided, however,  that  said  company  shall  not  discriminate,  either 
in  fares  or  freight  rates,  in  any  manner  whatsoever,  against 
passenger  or  freight  traffic  to  or  from  the  city  of  Indianapolis, 
in  favor  of  any  other  point  on  the  line  of  said  railroad  operated 
by  said  company." 

W.  V.  Booker  appeared  and  objected  to  the  increase  of  fares 
for  commutation  tickets;  Richard  F.  Broadbent  appeared  for 
•  the  city  of  Elwood. 

A  large  number  of  residents  of  Washington  township  filed  a 
remonstrance  against  increasing  fares  between  Broad  Bipple 
and  Indianapolis. 

The  petitioner  was  represented  by  its  attorney,  J.  A-  Van 
Osdol. 

The  evidence  in  the  case  showed  that  there  had  been  large 
increases  in  the  operating  costs  of  petitioner.  In  the  one  item 
of  coal  the  increased  cost  of  1917  over  1915  price  is  almost 
$140,000.  Labor  costs  have  greatly  increased,  as  have  nearly 
all  other  operating  costs. 

Petitioner's  total  operating  revenue  for  the  first  ten  months  of 

1917  was  shown  to  be $2,559,169 

Estimated  income  for  November  247,400 

Estimated  income  for  Deoemb^ 263,000 

Total  income  for  1917  $3,069,559 

The  operating  expenses  for  the  first  ten  months  were 

shown  to  be   $1,670,008 

Estimated  expense  for  November 180,000 

Estimated  expense  for  December  180,000 

Total  operating  expenses   $2,030^)08 

Net  operating  revenue  $1,039,551 

Taxes  for  1917  (estimated)    144,000 

$895,551 
To  this  is  added  other  income 18,030 

Making  total  net  revenues  of  $914,481 

The  fixed  charges  against  this  company,   including  interest  on 

bonds,  rentals,  etc.,  is  estimated  at 874,847 

Leaving  the  net  income  for  1917  of  $39,634 

Certain  sinking-fund  charges  amount  to 59,791 

Leaving  an  estimated  defidt  of •••••       $20,157 
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There  was  no  serious  effort  to  show  that  petitioner  was  not 
justly  entitled  to  more  revenue.  This  company  has  never  paid 
any  dividends  on  either  its  second  preferred  or  common  stock, 
and  has  ceased  to  pay  dividends  on  its  first  preferred  stock  since 
1914.  This  company  is  not  receiving  any  return  on  more  than 
$9,000,000  of  its  outstanding  securities. 

This  Commission  is  of  the  opinion  that  the  revenue  of  this 
company  ought  to  be  increased.  Petitioner  claims  that  its  defi- 
cit will  be  greater  in  1918  than  in  1917.  There  is  apparently 
good  ground  for  such  claim,  as  it  is  probable  that  operating 
expenses  will  be  higher  next  year  than  those  of  the  present. 
The  president  of  this  company  estimates  a  deficit  for  next  year 
of  approximately  $148,000,  unless  it  is  given  relief  by  a  raise 
in  rates. 

There  were  no  objections  offered  at  the  hearing  to  an  increase 
of  the  rotes  for  mileage  books  from  If  cents  per  mile  to  2  cents 
per  mile,  and  this  increase  will  be  authorized.  If  the  same 
number  of  such  mileage  books  are  sold  as  were  sold  in  1917 
(estimating  I^ovember  and  December  sales  as  an  average  per 
year),  this  will  increase  the  revenues  of  this  company  $2,780. 

The  increase  asked  for  commutation  tickets  and  for  school 
passengers  should  be  allowed.  These  increases  on  the  above 
basis  will  amount  to  $16,160  and  $1,028,  respectively. 

The  fare  for  round-trip  tickets  to  Fort  Benjamin  Harrison 
from  points  in  Indianapolis  is  low,  and,  in  view  of  the  necessity 
of  additional  revenue  needed  by  petitioner,  petitioner  should  be 
permitted  to  increase  this  round-trip  fare  to  35  cents.  This 
increase  based  on  the  traffic  of  1917,  estimating  receipts  for 
November  and  December  as  an  average  for  the  ten  preceding 
months,  will  produce  $57,382. 

An  increase  of  5  cents  for  one-way  fares  from  Fort  Harrison 
to  points  in  Indianapolis,  it  is  estimated,  will  increase  petition- 
er's revenues  $6,576,  based  on  the  travel  of  1917. 

An  increase  of  10  cents  for  round-trip  fares  between  points  in 
Indianapolis  and  Lawrence,  and  an  increase  of  5  cents  in  one- 
way fares  between  said  points,  it  is  estimated  will  produce 
$7,943. 

The  Commission  is  not  convinced  of  the  expediency  or  jus- 
tice of  increasing  the  fares  on  the  city  lines  in  the  dties  of 
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Anderson,  Muncie,  Marion,  and  Elwood  to  a  straight  6-oent 
basis.  The  Commission  will,  however,  authorize  a  straight  5- 
cent  fare  in  each  of  said  cities.  This  will  increase  petitioner'* 
revenues  about  $9,965,  based  on  the  number  of  passengers  car- 
ried in  1917. 

Petitioner  asks  authority  to  increase  its  fares  on  its  Broad 
Ripple  line,  in  the  city  of  Indianapolis,  to  and  from  points 
north  of  Fair  Ground  avenue,  from  5  cents  to  7  cents. 

[1]  The  evidence  showed  that  petitioner  is  operating  under 
a  franchise  granted  by  the  city  of  Indianapolis  to  its  predecessor,, 
the  Indianapolis  Northern  Traction  Company,  on  August  4, 
1902.  This  franchise  provided  for  a  maximum  fare  of  5  cents 
between  any  two  points  in  said  city.  This  frandiise  has  not 
been  surrendered.  It  appeared  from  the  evidence  that  that  por^ 
tion  of  the  city  of  Indianapolis,  to  and  from  which  said  7-cent 
fare  is  asked,  waa,  at  the  time  said  franchise  was  granted,  out- 
side of  the  corporate  limits  of  said  city. 

The  Commission  is  doubtful  of  its  authority  to  authorize  a 
higher  rate  of  fare  to  be  charged  by  petitioner,  within  the  cor^ 
porate  limits  of  the  city  of  Indianapolis,  than  5  cents,  the 
amount  provided  by  said  franchise,  and  will  not  authorize  any 
increase  in  rates  within  said  city. 

[2,  3]  The  town  of  Broad  Ripple  denies  Ike  right  of  this 
Commission  to  increase  the  fare  on  petitioner's  road  on  city 
service  cars  between  Indianapolis  and  Broad  Hippie  bey<md  the 
present  rate  of  5  cents,  basing  said  claim  on  the  provisions  of  a 
franchise  contract  entered  into  in  March,  1911,  between  the 
petitioner  and  said  town  of  Broad  Hippie.  Said  contract  con- 
tains the  fallowing  provision:  "Provided,  further,  that  said 
companies  shall  on  their  city  service  cars,  being  those  cars  oper- 
ated only  between  the  city  of  Indianapolis  and  the  town  of 
Broad  Eipple,  be  entitled  to  charge  a  fare  of  five  (5)  cents  and 
no  more  for  continuous  passage  one  way  between  any  point  in 
said  town  to  which  said  city  service  ears  shall  run  and  any 
point  in  the  city  of  Indianapolis  to  whidi  such  city  service  cars^ 
shall  run,*' 

Wliile  this  Commission  has  no  judicial  power  to  settle  cour 
troversies  over  a  contract,  yet  in  the  exercise  of  its  administra* 
tive  authority  it  can  exercise  its  judgment  as  to  the  effect  of  a 
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contract  and  the  power  of  the  parties  to  snch  oontraet  to  execute 
the  same.  In  the  absence  of  a  judicial  determination  this  Com- 
mission should  exercise  its  judgment  in  the  interpretation  of 
statutes  conferring  authority  to  contract  upon  cities  and  towns, 
where  such  interpretation  is  necessary  to  a  proper  disdiarge  of 
the  duties  imposed  upon  it  Subdivision  8th  of  §  5675,  Bums^s 
Annotated  Statutes  1914,  relating  to  street  railroads,  which  has 
been  in  force  since  1901,  is  as  followB:  *To  regulate  the  time 
and  manner  in  which  passengers  and  property  shall  be  trans- 
ported, and  the  tolls  and  oompoisations  to  be  paid  therefor: 
Provided,  howe^rer,  that  nothing  herein  contained  shall  take 
away  from  the  towns  and  cities  the  power  to  regulate  and  fix  the 
tolls  and  compensation  for  such  transportation  within  such  cities 
and  towns,  as  a  condition  to  the  grant  of  the  right  to  operate 
therein." 

Applying  to  this  statute  the  well-established  rule  of  inter- 
pretation, that  the  mention  of  one  thing  is  the  exclusion  of  oth- 
ers, this  Commission  is  forced  to  the  conclusion  that  the  pro- 
visions of  this  franchise  contract  which  undertake  to  fix  rates 
for  service  outside  of  the  town  of  Broad  Ripple  are  void.  The 
town  of  Broad  Ripple  had  authority  to  regulate  and  fix  rates 
within  said  town,  but  it  had  no  power  to  fix  rates  between 
Broad  Ripple  and  Indianapolis. 

[4]  A  5-cent  fare  between  Broad  Ripple  and  Indianapolis 
is  a  very  low  one.  This  Commission  would  be  disposed  to 
increase  this  fare  if  it  were  not  for  the  very  poor  service  fur- 
nished by  petitioner  between  these  points,  as  disclosed  by  the 
uncontradicted  evidence.  The  evidence  showed  that  during  the 
rush  hours  there  was  almost  a  complete  failure  to  keep  sched- 
ules, and  that  cars  were  crowded  and  very  poorly  ventilated. 
In  view  of  the  inadequate  service  furnished  on  this  line  this 
Commission  will  refuse  to  grant  the  petitioner's  prayer  for  an 
increase  of  fares.  However,  if  in  the  future  petitioner  will 
improve  its  service  on  this  line  so  as  to  give  the  patrons  a  rea- 
sonably adequate  service,  this  Commission  will  entertain  an 
application  for  an  increase  of  the  fare  for  service  on  this  line. 

The  town  of  Fairmount  had  no  power  to  contract  for  rates 
ontside  of  said  town.     If  it  had  had  such  authority,  the  sur- 
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render  of  the  franchise  in  said  town  hy  the  petitioner  gives  this 
Commission  full  jurisdiction  over  rates  therein. 

[5]  The  increase  in  fares  and  charges  which  this  Commis- 
sion will  allow,  as  above  indicated,  based  upon  receipts  for  the 
first  ten  months  of  1917,  and  an  estimate  for  the  last  two  months 
of  said  year,  it  is  estimated  wiU  produoe  an  increased  revenue 
of  approximately  $101,833. 

Petitioner  now  has  a  petition  pending  before  the  Commission, 
asking  for  an  increase  in  freight  ratea 

The  Commission  will  not  pass  on  the  question  of  the  requested 
increase  in.  minimum  fares  at  the  present  time. 


INDIANA  PITBIilO  SEStVICB  COMMISSION. 

L.  L.  DUNBAB  et  aL 

BLUPFTON,  GENEVA,  &  CELINA  TBACTIOIT  COMPANT 

et  al.  I 

[No.  3520.] 

Service  ^  JuHadiction  of  Commiseion  ^  Abandonment  of  road  sold 
on  foreclosure. 

The  Indiana  Commission  will  not  order  the  continuance  of  the 
operation  of  a  railroad  sold  under  a  judgment  in  foreclosure,  ordering 
the  property  to  be  disposed  of  without  limitation,  restriction,  or  con- 
dition of  any  kind,  especially  where  the  road  was  not  earning  enougb 
ifi  pay  operating  expenses,  and  where  it  would  be  unable  to  do  so  eren 
if  passenger  rates  were  increased  to  2}  cents  per  mile  and  freight  rates 
were  increased  20  per  cent. 

[February  23,  1018.] 

Petition  to  prevent  tibe  abandonment  and  dismantling  of  an 
interurban  railway  line;  denied  on  condition  Ihat  the  present 
owner,  a  purchaser  on  foreclosure,  haul  cars  containing  grains 
stored  in  elevators  along  the  line  of  the  railroad  to  a  railroad 
connection,  providing  such  grain  is  loaded  for  shipment  within 
sixty  days. 

By  the  Commission:  L.  L.  Dimbar  and  others  on  Novem- 
ber 21;  1917,  filed  their  petition  with  the  Public  Service  Com- 
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mifleion  of  Indiana^  in  Tvliioh  it  is  alleged  that  the  Bluff  ton, 
Geneva,  &  Celina  Traction  Company  is  a  corporation  organized 
under  the  laws  of  Indiana  for  the  purpose  of  constructing  and 
owning  a  line  of  street  and  interurban  railway  in  the  city  of 
Bluff  ton,  Indiana,  and  Columbus,  Ohio;  that  said  corporation 
completed  its  road  from  Bluffton  to  Greneva,  Indiana,  in  the 
year  IOCS',  and  commenced  the  operation  of  said  road  and  has 
continuously  operated  the  same  up  to  the  present  time  with  its 
passenger  and  freight  cars.  It  is  further  alleged  that  said  cor- 
poration and  its  stockholders  have  violated  the  terms  of  its  arti- 
cles of  incorporation,  and  failed  to  do  its  duty  to  the  public  in 
failing  to  build  and  equip  its  road  from  Gteneva  to  Columbus, 
Ohio;  that  the  defendant  Thomas  Flynn  was  one  of  the  original 
stockholders  of  said  company,  and  has  been  a  stockholder  and 
officer  of  the  said  corporation  continuously  ever  since,  and  now 
claims  to  own  all  of  Ihe  assets,  property,  rights  of  way,  fran- 
chises, and  stock  of  said  corporation,  and  claims  the  right  to  dis- 
mantle, demolish,  and  entirely  obliterate  and  devastate  the  prop- 
erty of  said  street  and  interurban  railroad  by  removing  the  same 
and  abandoning  the  operation  of  said  railroad,  and  is  threaten- 
ing to  do  so  and  will  do  so  unless  this  Commission  takes  juris- 
diction of  this  case  and  prevents  him  from  so  doing,  and  compels 
him  to  leave  said  railroad  intact,  and  to  operate  the  same  in 
good  faith  and  in  the  fulfilment  of  the  agreement  of  said  cor- 
poration with  the  state  and  with  the  public;  that  it  is  the  duty 
of  said  defendants  under  the  law  to  operate  said  railroad  for  the 
benefit  of  the  public  and  of  the  state,  and  for  said  corporation 
to  provide  the  means  by  which  the  same  is  done,  and  that  the 
defendants  should  be  required  by  proper  order  of  this  Commis- 
sion so  to  do. 

Petitioners  allege  that  they  live  near  the  line  of  said  rail- 
road, and  that  they  will  suffer  great  loss  should  said  road  be 
removed  and  destroyed. 

The  petition  also  alleges  that  said  corporation  is,  and  for 
many  years  has  been,  engaged  in  the  public  lighting  of  the  towns 
along  its  said  line.  The  petition  prays  that  an  order  be  entered 
by  this  Conunission  compelling  defendants  to  operate  said  road. 

The  town  of  Geneva  asked  to  intervene  and  be  made  a  party 
in  this  case.    Said  town  alleges  that  it  had  certain  vested  rights 

P.U.R  1918B. 


Digitized  by 


Google 


^72  INDIANA  PUBLIC  SERVICE  COMMISSION, 

by  virtue  of  a  contract  entered  into  with  said  corporation,  and 
asked  that  said  rights  be  protected. 

The  defendant  Thomas  Flynn  filed  his  separate  answer,  in 
which  it  is  alleged  that  in  an  action  in  the  Wells  circuit  court 
the  said  Bluffton,  Geneva,  &  Celina  Traction  Company  was  ad- 
judged to  be  an  insolvent  corporation;  that  a  receiver  was  ap- 
pointed, who  was  ordered  to  sell  all  of  its  property  freed  from 
all  liens  of  every  kind,  and  without  limitation,  restriction,  or 
condition  of  any  kind;  that  said  property  was  so  sold  by  said 
receiver  and  that  said  Flynn  became  the  purchaser  thereof;  that 
said  sale  was  approved  by  the  said  court,  and  that  a  deed  was 
executed  to  him  conveying  to  him  aU  of  the  said  property  by 
said  receiver. 

A  reply  was  filed  by  the  petitioners. 

Said  cause  was  set  for  hearing  at  the  rooms  of  tlie  Commis- 
sion on  December  27,  1917.  Simmons  and  Daily  appeared  for 
petitioners,  and  C.  J.  Lutz  for  the  town  of  Geneva.  The  de- 
fendants were  represented  by  Sturgis  &  Stine. 

The  evidence  shows  that  on  October  13,  1917,  the  following 
judgment  was  rendered  in  the  Wells  circuit  court  in  the  case  of 
Thomas  Flynn  v.  Bluffton,  Q^ieva,  &  Celina  Traction  Com* 
pany,  to  wit: 

It  is  therefore  considered,  ordered,  and  adjudged  and  de- 
creed by  the  court  that  the  defendant,  Bluffton,  Geneva,  &  Celina 
Traction  Company  is  an  insolvent  corporation;  that  it  has 
failed  to  accomplish  the  object  for  which  it  was  formed;  and 
that  the  purpose  and  object  of  said  defendant  corporation  is 
impracticable;  that  the  property  of  the  defendant  corporation, 
to  wit,  its  right  of  way  and  franchises,  track  and  roadway  from 
Bluffton,  Indiana,  to  Geneva,  Indiana ;  its  sidings  and  switches ; 
its  electric  and  high-tension  lines  and  wires;  its  substation,  its 
equipment,  tools,  rolling  stock,  and  cars;  its  real  estate,  includ- 
ing lots  numbered  115  and  116  as  known  and  designated  on  the 
original  plat  of  the  town,  now  city,  of  Bluffton;  its  electric  light- 
ing plant  and  franchises  in  the  town  of  Geneva,  Indiana;  and 
its  electric  lighting  plant  and  franchise  in  the  town  of  Linn 

Grove,  Indiana,  and  all  its  property  of  every  kind  and  character, 
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h$  8oId;  that  its  corporate  asBets  be  distributed  and  its  affairs 
be  wound  up  with  a  view  to  dissolution* 

It  is  further  ordered,  adjudged,  and  decreed  that  said  cor- 
poration  be  dissolved. 

It  is  further  ordered,  adjudged,  and  decreed  by  the  court  that 
the  receivership  heretofore  made  herein  be  confirmed  and  made 
permanent. 

It  is  further  ordered,  adjudged,  and  decreed  bj  the  couft  that 
the  appointment  of  W.  W.  Eogers  as  receiver  for  the  defendant 
Bluffton,  Geneva,  &  Celina  Traction  Company  is  hereby  made 
permanent. 

Comes  now  the  receiver  heretofore  appointed  in  the  above* 
entitled  cause,  and  files  and  presents  his  petition  for  an  order 
to  sell  all  the  property  of  the  Bluffton,  Geneva,  &  Celina  Trac- 
tion Company,  which  petition  is  in  the  words  and  figures  follow- 
ing, to  wit :    .     .     . 

And  the  court  having  heard  and  considered  said  petition,  and 
being  sufficiently  advised  in  the  premises,  now  grants  the  prayer 
thereof. 

It  is  therefore  ordered  and  decreed  that  W.  W.  Rogers,  re- 
ceiver for  the  Bluffton,  Geneva,  &  Celina  Traction  Company, 
sell  all  and  singular  the  street  and  interurban  railroad,  proper- 
ty, rights,  franchises,  real  estate,  privileges  and  assets  of  Ihe 
Bluffton,  Geneva,  &  Celina  Traction  Company,  including  all 
of  the  property  of  said  traction  company  of  every  kind  and 
character  and  wherever  situated. 

Said  property  shall  be  sold  to  the  highest  and  best  bidder, 
without  the  right  of  redemption,  freed  from  all  liens  of  every 
kind,  and  withbut  limitation,  restriction,  or  condition  of  any 
kind.  All  existing  liens  now  against  said  property  or  any  part 
thereof  are  hereby  transferred  to  the  proceeds  derived  from  the 
sale  of  said  properly. 

Said  property  shall  be  sold  at  public  sale  by  said  receiver  at 
the  Studebaker  Bank,  Bluffton,  Indiana,  at  10  o'clock  a.  m.  on 
the  7th  day  of  November,  1917,  to  the  highest  responsible  bid- 
der. Twenty-five  thousand  dollars  of  the  purchase  price  shall 
be  paid  in  cash  on  the  day  of  sale,  and  the  balance  in  ten  days 
from  the  day  of  sale,  with  a  condition  that  the  purchaser  shall 
forfeit  said  $25,000  cash  payment  upon  his  failure  to  pay  the 
balance  of  the  said  purchase  price  within  said  ten-day  period. 
P.U.R.191SB.  48 
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Notice  of  the  time,  place,  and  terms  of  sale  shall  be  given  hj 
publication  twice  each  week  for  three  consecutive  weeks  in  the 
Evening  Banner  and  in  the  Evenihg  News,  and  by  posting  a 
written  or  printed  notice  thereof  at  the  door  of  the  courthouse 
in  the  city  of  Bluffton  fifteen  days  before  the  date  of  sale. 

Said  receiver  is  hereby  ordered,  directed,  and  authorized  to 
execute  to  the  purchaser  a  proper  deed  or  instrument  of  convey- 
ance conveying  and  transferring  to  the  purchaser  all  of  the  prop- 
erty, rights,  franchises  and  privileges  of  said  Bluffton,  Geneva 
and  Celina  Traction  Company,-  and  to  report  to  this  court  his' 
action  herein. 

Dated  this  13th  day  of  October,  1917. 

In  pursuance  to  said  judgment  the  said  receiver  sold  said 
property  at  public  outcry  to  the  said  Thomas  Flynn  for  the  sum 
of  $118,000,  which  sale  was  duly  approved  by  said  court,  and 
all  of  said  property  conveyed  and  turned  over  to  said  Flynn 
under  said  sale. 

The  Wells  circuit  court  having  adjudged  that  the  Bluffton, 
Geneva,  &  Celina  Traction  Company  is  an  insolvent  corpora- 
tion, and  having  ordered  all  its  property  sold  without  limitation, 
restriction,  or  condition  of  any  kind,  this  Commission  does  not 
believe  it  would  be  justified  in  ordering  the  purchaser  to  oper- 
ate this  property  as  a  public  utility.  The  Bluffton,  Geneva,  & 
Celina  Traction  Company  cannot  be  compelled  to  operate  it, 
because  it  has  been  legally  and  judicially  devested  of  the  owner- 
ship and  control  of  said  property.  It  is  the  judgment  of  this 
Commission  that  it  was  the  intention  of  the  court  which  ordered 
the  sale  of  the  property  that  the  purchaser  could  do  as  he  de- 
sired with  said  property;  and  that  said  judgment  ordering  said 
property  sold  without  limitation,  restriction,  or  condition  of 
any  kind,  authorized  the  purchaser  to  either  operate  the  same  as 
a  railroad  or  not,  as  he  saw  fit 

The  Wells  circuit  court  had  jurisdiction  of  the  subjectrmatter 
and  of  the  parties,  and  determined  the  rights  of  the  parties  in 
said  controversy.  Where  a  court  has  jurisdiction  and  deter- 
mines the  rights  of  the  parties^  an  administrative  commission  or 
another  court  has  no  authority  to  take  jurisdiction  and  render 
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a  contrary  decision.  The  Welk  circuit  opurt  having  authorized 
the  purchaser  of  the  property  of  the  Blufftpn,  Geneva,  &  Celina 
Traction  Company  to  buy  the  same  free  from  limitations,  re- 
strictions, or  conditions,  this  Commission  is  not  authorized  to 
add  as  a  condition  to  said  sale  that  this  property  shall  be  oper- 
ated as  a  railroad  by  the  purchaser. 

Aside  from  this  judgment  the  evidence  showed  that  this  com- 
pany did  not  earn  enough  from  the  operation  of  this  road  to 
pay  operating  expenses  for  1916  and  1917.  However,  the  light- 
ing plants  operated  did  earn  a  small  revenue  above  operating 
expenses*  The  combined  earnings  of  this  ccnnpany  for  the  last 
three  years  have  not  been  suflScient  to  pay  operating  expenses 
including  proper  repairs  and  taxes,  and  to  provide  for  a  proper 
depreciation  fund  and  a  fair  return  on  the  value  of  the  invest- 
ment in  said  property.  The  gross  revenues  received  from  the 
operation  of  this  road  have  declined  each  year  since  1914.  This 
road  cost  over  $250,000,  yet  when  it  was  offered  for  sale,  with 
many  competitive  bidders  participating  in  the  bidding,  it  brought 
only  $118,000. 

Looking  at  Ihis  case  from  any  viewpoint  it  is  seen  that  this 
railroad  company  wa^  insolvent.  The  evidence  showed  that  it 
would  take  about  $26^000  to  put  it  into  condition  to  be  operated 
safely. 

If  passenger  rates  on  this  road  were  increased  to  2^  cents  per 
mile,  and  its  freight  rates  were  increased  20  per  cent,  its  earn- 
ings, based  on  the  business  of  191G,  will  still  be  insufficient  to 
pay  operating  expenses. 

The  purchaser  of  this  road  has  agreed  with  the  Commission 
to  move  the  grain  now  stored  in  elevators  along  said  railroad 
to  a  railroad  connection,  provided  the  same  is  loaded  in  suitable 
cars. 

The  prayer  of  petitioners  and  intervening  petitioners  will  be 
denied  on  condition  that  said  purchaser,  Thomas  Flynn,  will 
haul  cars  containing  the  grain  now  stored  in  elevators  along  the 
line  of  said  railroad,  provided  said  grain  is  loaded  for  shipaneaoi 
in  suitable  cars  within  sixty  days» 
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STATE  EX  BEL.  GASTEB  et  aL 

V. 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY. 

[No.  21,434.] 

(—  Kan.  — ,  170  Pac.  26.) 

Oourt9  ^  J%trUdMiti  ^  Enforcement   of  Commissien  wilder  ^  Man* 
dam%€S. 

1.  This  court  has  jurisdiction  to  enforce  by  mandamus  an  order  of 
the  Utilities  Commission,  notwithstanding  the  pendency  in  tiie  district 
court  of  an  action  to  enjoin  its  enforcement. 

Service  ~  Enforcement  ^y  mandamus  ~  Practice  and  procedure. 

2.  In  mandamus  to  require  a  public  utility  to  re-establish  a  servioo 
or  practice  which  it  has  discontinued  without  the  consent  of  the  Utili- 
ties Commission,  no  inquiry  will  ordUnarily  be  made  into  the  question 
whether  such  service  or  practice  is  one  which  the  utility  should  be  or 
oould  be  compelled  to  maintain  permanently,  that  being  a  question  to  be 
passed  upon  in  the  first  instance  by  the  Commission;  but  where  the 
utility  has  already  in  a  proceeding  before  the  Commission  to  which  it 
was  made  a  party  shown  to  that  tribunal  the  existence  of  ftusts  that 
would  have  compelled  the  granting  of  such  consent  if  it  had  been 
asked,  obedience  to  an  order  of  the  Commission  directing  the  restoration 
of  the  service  will  not  be  compelled  by  mandamus  merely  because  of 
the  failure  of  the  utility  to  procure  such  consent  in  advance. 

Diecrimination  —  Free  toU  line  service. 

3.  The  gratuitous  allowance  by  one  telephone  company  of  the  use 
by  another  company  of  a  line  owned  by  it  constitutes  a  discriminating 
practice  forbidden  by  the  statute,  and  therefore  is  not  one  which  the 
Utilities  Commission  can  require  to  be  continued. 

Service  —  Telephone  —  JHemanJtUng  line. 

4.  The  dismantling  of  a  direct  telephone  line  between  two  places 
does  not  constitute  an  objectionable  change  in  a  practice  pertaining  to 
service,  where  the  company  owning  it  has  established  another  line, 
although  not  a  direct  one,  between  such  places,  by  means  of  which  all 
business  between  them  is  efficiently  handled,  without  detriment  to  the 
public  or  to  individuals. 

[January  12,  1918.] 

AppIiIOATION  for  peremptory  writ  of  mandamus  on  relation 
<rf  H.  O.  Caster  and  others  against  the  Southwestern  Bell  Tele- 
phone Company;  denied. 

Appearances:    H.  O.  Caster  and  F.  S.  Jackson,  both  of  To- 

Headnotes  by  the  Couirr. 
P.UJ1.1918B. 
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peka,  for  plaintiffs;  J.  W.  Gleed  and  D.  E,  Palmer,  both  of 
Topeka,  for  defendant. 

Mason,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  original  proceeding  in  mandamus,  brought  by  the 
Public  Utilities  Commission  to  compel  the  Southixrestem  Bell 
Telephone  Company  to  obey  an  order  made  by  the  Commission 
requiring  it  to  rebuild  a  telephone  line  between  Gamett  and 
Lone  Elm.  It  is  submitted  upon  certain  stipulations  and  the 
evidence  taken  before  the  Commission  prior  to  the  making  of  the 
order. 

The  line  (of  iron  wife)  was  built  in  1900  by  a  local  company 
which  owned  an  exchange  at  Gamett  The  subscribers  to  that 
exchange  and  to  the  one  at  Lone  Elm,  which  lies  14  miles  due 
south,  were  allowed  the  use  of  it  without  chai^  except  as  a 
charge  may  be  deemed  to  have  been  included  in  their  regular 
telephone  rental.  In  1906  the  defendant  (or  a  company  of 
which  it  is  the  successor)  purchased  the  Gamett  exchange,  with 
the  line  to  Lone  Elm.  After  this  purchase  the  Bell  company 
accepted  calls  for  Gamett  from  Lone  Elm  over  this  line  without 
making  a  charge  therefor.  This  practice  continued  until  some 
time  in  1915,  although  the  Bell  company  and  the  Anderson 
County  Telephone  Company,  which  owned  this  exchange  at  Lone 
Elm,  had  meantime  entered  into  a  written  contract  fixing  rates 
for  toll  calls,  which  apparently  was  intended  to  cover  all  busi- 
ness of  that  character;  no  exceptions  bein^  stated,  and  no  spe* 
cifio  reference  being  made  to  the  line  from  Gamett  to  Looe 
Elm.  In  July  or  August,  1916,  a  storm  destroyed  a  part  of  the 
line,  and  while  there  is  some  evidence  that  communication  was 
once  established  after  that,  Ihe  poles  were  in  such  condition  that 
its  continued  use  would  have  required  it  to  be  practically  rebuilt. 
The  Bell  company  thereupon  dismantled  it 

In  October,  1916,  the  Lone  Elm  company  (known  as  the  An^ 
derson  County  Telephone  Company)  complained  in  writing  to 
the  Utilities  Commissicm  of  this  discontinuance,  and  asked  for 
a  restoration  of  ^^f  ree  exchange  to  Gamett  and  connecting  lines." 
An  amended  complaint  was  filed  later  asking  that  service  be  re^ 
stored  over  the  line  referred  to  ^^at  die  rate  of  10  cents  per  mes- 
sage, with  a  26  per  cent  o(mmiission  on  originating  calL"    A 
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hearing  on  these  ccnnplaiuts  resulted,  aa  already  indicated,  in  the 
making  of  the  order  which  is  now  sought  to  be  enforced.  The 
Bell  Telephone  Company  within  due  time  began  an  action  in 
the  district  court,  which  is  still  pending,  to  enjoin  the  enforce- 
ment of  the  order.  The  presait  proceeding  has  been  brought 
upon  the  theory  that  the  controversy  turns  upon  u  pure  question 
Af  law,  the  final  decision  of  which  can  be  reached  more  quicklj 
and  conveniently  by  this  course.  The  evidence  taken  before  tlie 
Commission  was  to  the  effect  that  the  Bell  company  maintains 
toll  service  between  Lone  Elm  and  Qarnett  by  means  of  a  copper 
wire  metallic  circuit  through  lola,  which  lies  some  15  miles 
southeast  of  Lone  Elm ;  that  the  service  Sver  this  line  is  prompt, 
efficient,  and  adequate,  the  charge  being  15  cents  a  message; 
that  all  the  calls  between  the  two  points  can  be  readily  handled 
with  flie  present  facilities;  that  the  business  would  not  yield  a 
reasonable  return  on  the  investment  required  to  rebuild  the  old 
line.  The  order  sought  to  be  enforced  appears  not  to  be  based 
upon  any  doubt  as  to  the  existence  of  these  facts,  but  is  explicidy 
rested  upon  the  proposition  that  the  defendant  violated  the  law 
in  discontinuing  its  former  practice  without  obtaining  the  con- 
sent of  the  Commission. 

[1]  A  preliminary  question  is  raised  by  a  motion  to  quash  the 
alternative  writ  on  the  ground  that  action  by  this  court  is  pre- 
cluded by  the  pendency  of  the  injunction  action  in  the  district 
court,  which  is  somewhat  in  the  nature  of  a  statutory  appeal 
from  the  order  of  tbe  Commission.  The  utilities  statute  pro- 
vides that  an  action  to  vacate  an  order  of  the  Commission  may 
be  brought  in  any  court  of  competent  jurisdiction.  Gen.  Stat 
1915,  §  8348.  Provision  is  also  made  for  the  enforcement  of  the 
order  by  mandamus  (Gen.  Stat.  1915,  §  8367),  but  without 
express  reference  to  the  effect  of  a  prior  action  in  another  court 
The  statute  creating  the  Board  of  Railroad  Con^missioners  pro- 
vided that,  notwithstanding  the  pendency  of  an  action  in  the 
district  court  to  set  aside  an  order  of  dat  body,  mandamus  to 
enforce  it  could  be  brought  in  the  supreme  court,  tvhich  was  au- 
thorized to  stay  furtJier  proceedings  in  the  earlier  action.  Gen. 
Stat.  1915,  §  8447.  The  Public  Utilities  Act  contains  a  section 
reading  as  follows:  "All  laws  relating  to  the  powers,  duties, 
authority  and  jurisdiction  of  the  B(>ard  of  Baiboad  Commissictt- 
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era  of  this  state  are  hereby  adopted,  and  all  powers,  duties,  au- 
thority and  jurisdiction  by  said  laws  imposed  and  conferred 
upon  the  said  Bpard  of  Railroad  Commissioners,  relating  to 
common  carriers,  are  hereby  imposed  and  conferred  upon  the 
Commission  created  under  the  provisions  of  this  act/^  Gen. 
Stat.  1915,  §  8328. 

The  defendant  insists  that  by  its  express  terms  this  section 
merely  vests  in  the  Utilities  Commission  the  powers  which  the 
RailDad  Commission  had  previously  possessed  relating  to  com- 
mon carriers,  and  that  it  does  not  have  the  effect  of  making  the 
procedure  in  regard  to  orders  for  the  regulation  of  common 
carriers  applicable  to  those  concerning  other  public  utilities. 
We  think,  however,  that  the  first  clause  of  the  section,  by  which 
all  laws  relating  to  the  powers  of  the  Railroad  Board  are  "adopt- 
ed," must  be  held  to  mean  that  all  the  provisions  of  the  statute 
with  regard  to  the  action  of  lliat  body,  including  those  relating 
to  the  enforcement  of  its  orders,  are  made  applicable  (so  far  as 
their  nature  permits)  to  the  new  tribunal, — the  Utilities  Com- 
mission. Otherwise,  where  an  order  of  the  Commission  is  in 
litigation,  we  should  have  different  systems  of  procedure,  de- 
pending upon  whether  a  common  carrier  or  some  other  utility 
was  affected, — a  situation  not  in  keeping  with  the  obvious  spirit 
of  the  enactment.  Moreover,  the  view  we  have  taken  accords 
with  the  policy  of  the  new  law  in  making  its  remedies  cumula- 
tive to  those  clrefidy  in  existence.    Gen.  Stat.  1915,  §  8368. 

[2]  The  statute  enacted  in  1911  provides  that  "no  change  shall 
be  made  in  any  .  .  •  rule  or  regulation  or  practice  pertain- 
ing to  the  service  or  rates  of  any  such  public  utility  .  .  . 
without  the  consent  of  the  Commission.'^  Gen.  Stat.  1915,  § 
8347. 

,It  has  been  held  that,  in  an  action  brought  in  this  court  to 
require  a  utility  to  re-establish  a  service  which  it  had  discon- 
tinued without  the  consent  of  the  Commission,  no  inquiry  will 
be  made  into  the  question  whether  the  service  involved  is  one 
which  the  utility  should  be  or  could  be  compelled  to  maintain 
permanently,  because  that  is  a  matter  to  be  passed  upon  in  the 
first  instance  by  the  Commission.  State  ex  rel.  Caster  v.  Kan- 
sas Postal-Teleg.  Co.  96  Kan.  298,  P.U.R.1915E,  222,  150  Pac. 

544.  In  the  opinion  in  the  case  just  cited  it  was  said:  **Let 
p.u.n.ioisB. 
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it  be  granted^  as  the  demurrer  does  concede,  that  the  mainte- 
nance of  a  telegraph  station  at  Syracuse  is  unprofitable.  AQ 
that  was  necessary  for  the  defendant  to  do  was  to  make  applica- 
tion to  the  Commission,  setting  up  the  facts.  It  would  then 
be  tibe  duty  of  the  Commission  to  verify  the  facts  by  proper 
investigation;  and  if  the  alleged  facts  were  true,  and  no  other 
lawful  interest  was  materially  affected,  the  Commission  would 
be  bound  to  grant  the  application.  Tf  the  Commission  failed  to 
do  so,  the  courts  are  open,  and  mandamus  or  other  appropriate 
remedy  would  speedily  redress  the  telegraph  company^s  situa- 
tion. But  here  the  telegraph  company  gave  the  Commission  no 
opportunity  to  investigate.^'    96  Kan.  306. 

The  present  situation  differs  materially  from  that  which  \ras 
there  considered,  in  this:  Here  everything  bearing  upon  the 
question  whether  the  utility  should  be  required  to  continue  the 
service  or  practice  involved  has  been  brought  to  the  attention 
of  the  Commission,  and  has  been  considered  and  acted  upon  by 
it  True,  the  telephone  company  has  not  in  so  many  words 
asked  for  leave  to  discontinue  the  practice  or  service,  and  it  has 
consistently  contended  (in  obvioiis  good  faith  and  with  consider- 
able plausibility)  that  the  case  is  not  one  in  which  such  per- 
mission is  necessary.  But  the  company  was  made  a  party  to  a 
proceeding  formally  brought  before  the  Commission,  in  which 
the  issue  was  whether  it  ought  to  be  required  to  re-establish  the 
line  between  Gamett  and  Lone  Elm.  In  that  proceeding  it 
presented  the  reasons  upon  which  it  based  its  claim  of  right  to 
dismantle  the  line,  and  the  law  and  evidence  bearing  upon  the 
matter  were  fully  gone  into.  It  in  effect  asked  the  Commission 
to  decide  that  it  ought  not  to  be  required  to  continue  the  service^ 
which  is  not  very  different  essentially  from  asking  that  the 
Commission  approve  its  course,  although  protesting  that  it  had 
no  authority  to  do  otherwise.  The  Commission  has  had  the 
opportunity  to  consider  every  aspect  of  the  case  upon  its  merits. 
Assuming  that  it  was  the  duty  of  the  company  to  have  kept  the 
line  in  operation  at  any  expense  until  it  had  obtained  leave  to 
discontinue  it,  yet,  if  the  facts  establish  in  a  hearing  before  the 
Commission  showed  clearly  that  such  permission  must  neces- 
sarily have  been  granted  upon  request,  it  would  be  allowing  con- 
siderations of  mere  form  to  prevail  over  those  of  substance  to 
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require  the  company  to  rebuild  the  line  as  a  prerequisite  to  the 
Commission's  applying  the  law  to  the  facts  and  declaring  that  it 
had  then  the  right  to  remove  it  Such  a  course  could  result,  in 
no  practical  benefit  to  the  public,  and  is  not  necessary  to  the 
vindication  of  the  rule  that  no  change  in  service  may  be  law- 
fully made  without  the  consent  of  the  Commission.  In  the 
Postal  Telegraph  Case  the  court  did  not  make  an  unqualified 
order  for  the  reinstatement  of  the  abandoned  service ;  it  directed 
the  issuance  of  a  writ  compelling  such  action  only  in  case  the 
defendant  should  omit  for  thirty  days  to  apply  to  the  Commis- 
sion for  leave  to  disoontinue  the  service  there  involved.  Here 
such  a  provisional  order  is  unnecessary,  because  all  the  facts 
affecting  the  duty  of  the  defendant  in  the  matter  are  fuljy  be- 
fore the  court,  in  the  form  of  evidence  that  has  already  been 
considered  by  Ihe  Commission. 

[3]  The  defendant  maintains  that  it  had  a  right  to  abandon 
the  practice  of  receiving  without  charge  calls  from  Lone  Elm 
over  this  line,  because  that  practice,  inasmuch  as  it  involved 
giving  free  service,  was  in  violation  of  the  statute  prohibiting 
discrimination  in  rates.  Gen.  Stat.  1915,  §  8343.  The  plain- 
tiff argues  that  the  service  was  not  rendered  gratuitously,  but 
was  a  part  of  the  benefit  the  individual  subscriber  received  in 
consideration  for  the  rental  he  paid;  the  advantage  to  the  local 
exchange  consisting  in  the  increased  patronage  which  presum- 
ably resulted  therefrom.  The  infirmity  of  this  reasoning  lies 
in  the  facts  of  the  case.  The  Lone  Elm  exchange  contributed 
nothing  to  the  building  or  maintenance  of  Ihe  line.  Its  sub- 
scribers may  be  conceived  as  paying  it  for  the  use  of  the  wire, 
but,  as  none  of  the  money  reached  the  Bell  company,  the  owner 
of  the  property  received  no  return.  The  defendant  cannot  be 
considered  as  receiving  a  revenue  from  Ihe  subscribers  to  the 
Gamett  exchange,  because,  according  to  its  statement,  which  is 
consistent  with  the  evidence,  the  practice  referred  to  did  not 
obtain  as  to  them.  The  service,  having  been  furnished  without 
compensation  in  any  form,  was  in  violation  of  the  letter  and 
spirit  of  the  statute,  and  therefore  was  not  one  the  Commission 
could  require  to  be  maintained. 

[4]  So  far  as  the  Lone  Elm  exchange  is  concerned,  the  con- 
troversy is  merely  over  the  rate  to  be  charged, — ^the  difference 
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between  10  and  15  cents  a  message.  Such  a  controvert  has  no 
real  relation  to  the  maintenance  of  the  line  in  question.  The 
f jtct  that  at  present  the  business  done  by  the  defendant  between 
Garnett  and  Lone  Elm  goes  over  the  wire  through  lola  does  not 
affect  the  matter.  So  long  as  the  service  is  efficient — and  this 
is  not  disputed — it  makes  no  difference  to  the  public  whether 
the  wire  used  follows  an  approximately  straight  line  or  not  The 
situation  is  much  the  same  as  though  the  defendant  had  built  a 
new  (and  improved)  line  directly  from  Garnett  to  Lone  Elm, 
and  then  destroyed  the  old  one.  There  is  no  complaint  of  its 
facilities  for  handling  all  business  between  these  points.  If  its 
present  charge  is  unreasonable,  any  grievance  in  that  regard 
can  be  remedied  as  well  without  the  re-establishment  of  the  iron 
circuit  as  with  it;  the  existence  or  nonexistence  of  an  additional 
line  does  not  affect  the  matter  at  all.  The  Utilities  Commission 
is  given  a  revisory  power  over  any  "practice  or  act  whatsoever, 
.  .  •  relating  to  any  service  performed"  by  a  public  utility. 
Gen.  Stat.  1915,  §  83411  And,  as  already  stated,  the  statute 
forbids  the  change  in  any  practice  pertaining  to  service  or  rates 
without  the  Commission's  consent.  But  the  Comrpission  has  no 
authority  to  control  the  action  of  a  utility  with  respect  to  de- 
tails or  methods  which  do  not  affect  the  results  produced,  the 
service  actually  rendered,  unless  means  are  employed  which  are 
in  themselves  objectionable  because  detrimental  to  interests  that 
are  under  the  protection  of  the  Commission,  li  a  telephone 
company  substitutes  a  new  wire  for  an  old  one,  or  a  copper 
wire  for  a  less  serviceable  iron  one,  that  is  not  a  change  of  prac- 
tice pertaining  to  the  service  to  which'  the  Commission  can  right- 
fully object.  And  the  substitution  of  a  longer  line  of  communi- 
cation for  a  shorter  one  is  not  objectionable  unless  ihe  efficiency 
of  the  service  is  impaired  or  some  incidental  injury  results. 

These  considerations  require  the  refusal  of  the  writ  asked. 
To  avoid  a  possible  misunderstanding,  it.  may  be  added  that  it 
does  not  follow  from  anything  here  decided  that,  where  by  mu- 
tual arrangement  a  connection  has  been  established  between  two 
or  more  local  exchanges  by  which  their  subscribers  are  brought 
into  communication  with  each  other  without  charge  other  than 
such  as  is  included  in  the  payment  of  rent,  such  service  may  be 
discontinued  (or  that  an  additional  charge  may  be  exacted  for 
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its  continuance)  without  the  consent  of  the  Utilities  Commis- 
sion. 

The  application  for  a  peremptory  writ  is  denied. 

All  the  Justices  concJurring. 

Note. — ^The  jurisdiction  conferred  upon  the  Public  Service  Com- 
mission over  public  service  corporations  does  not  deprive  the  courts  of 
jurisdiction  of  an  action  against  such  a  corporation  for  damages  for 
failure  to  furnish  an  adequate  supply  of  electric  power  pursuant  to 
contract.  Eoben  t.  Ryegate  light  &  P.  Co.  (1917)  —  Vt.  — ,  100 
Atl.  768. 

In  Butler  v.  Karb  (1917)  —  Ohio  St.  — ,  117  N.  E.  963,  966,  it 
was  said:  "The  court  may  not  approve  the  policy  pursued  or  the 
method  or  manner  of  operation  of  the  city's  utility''  (with  reference 
to  street  lighting)  ^T)ut  so  long  as  the  officials  to  whom  the  law  has 
delegated  administrative  duties  involving  the  exercise  of  discretion 
are  acting  within  the  powers  conferred,  and  it  does  not  appear  that 
their  cooaduct  is  fraudiUeni  or  in  bad  faith,  their  acts  are  not  subject 
to  judicial  supervision  and  control." 


MABYIiAXD  COURT  OF  APPSAIiS. 

MAYOR  AND  COUNCIL  OF  CEISFIELD 

V. 

CHESAPEAKE  &  POTOMAC  TELEPHONE  COMPANY. 

[No.  330 

(_  Md.  — ,  102  Atl.  751.) 

Statutes  —  Validity  —  Special  acts  as  to  matters  covered  hy  general 
statute, 

A  proviBion  in  a  cit;f  charter  attemptmg  to  vest  a  mtinieipal 
corporatioa  with  the  power  to  regulate  the  rates  of  a  telephone  com- 
pany is  clearly  obnoxious  to  the  prohibition  of  the  Constitution  against 
special  laws,  where  the  legislature  had  previously  vested  the  Public 
Service  Commission  with  comprehensive  power  over  telephone  companiecr 
and  telephone  lines,  including  the  regulation  of  rates. 

[November  iS,  1917.] 

AppwcATioiy  for  an  injunction  directed  against  the  Mayor 
and  Coimcil  of  Crisfield  and  certain  other  officials  of  that  city 
to  enjoin  them  from  carrying  into  effect  the  provisioM  of  an 
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ordinance  purporting  to  regulate  the  charges  to  be  made  bj  the 
Chesapeake  &  Potomac  Telephone  Company;  judgment  for  the 
plaintiff,  the  defendant  appeals;  a£Srmed, 

Appearances:  Thomas  S.  Hodson,  of  Crisfield,  for  appel« 
lant;  Shirley  Carter  and  Wm.  C.  Bruce,  both  of  Baltimore 
(Bernard  Carter  &  Sons>  of  Baltimore,  on  the  brief),  for  appel- 
lee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  court: 

The  Chesapeake  &  Potomac  Telephone  Company,  by  purchase, 
succeeded  to  the  rights  of  the  Pocomoke  Telephone  Company  in 
the  city  of  Crisfield,  and  since  the  purchase  of  the  plant  by  the 
Chesapeake  &  Potomac  Telephone  Company  it  has  operated  the 
lines  in  that  city  and  the  adjacent  parts  of  Somerset  county. 

In  1910,  by  chapter  180,  the  Public  Service  Commission  of 
this  state  was  created,  and  its  powers  and  duties  defined.  At  the 
same  session  of  the  legislature,  by  chapter  529,  a  municipal 
charter  was  granted  to  Crisfield;  whidi  was  repealed  and  re- 
enacted  with  certain  amendments  in  1916  (Laws  1916,  chap. 
458),  but  the  amendments  then  made  in  no  way  affected  the 
provisions  of  §  87  of  the  charter  as  originally  enacted  in  1910. 
By  the  terms  of  the  diarter  the  city  of  Crisfield  was  given  the 
power  to  "grant  and  regulate  franchises  to  electric  light  com- 
panies, power  companies,  .  •  •  telephone  companies,  tele- 
graph companies,  street  railway  companies,  water  companies, 
sewer  and  drain  companies,  and  any  other  which  they  may  deem 
advantageous  and  beneficial  to  said  city  or  the  inhabitants  there- 
of," and  to  regulate  the  charges  by  the  municipality  for  the 
service  of  such  companies  as  then  possessed  or  thereafter  ob* 
tained  franchises  in  the  city. 

In  the  exercise,  or  attempted  exercise,  of  the  power  thus 
granted,  the  mayor  and  council  of  Crisfield  assumed  to  regulate 
the  charges  to  be  made  where  the  Chesapeake  &  Potomac  Tele- 
phone Company  have  connections^  and  service  was  rendered  by 
that  company. 

The  present  case  is  an  application  for  an  injunction  directed 
against  the  mayor  and  council  of  Crisfield,  and  certain  officials 
of  that  city,  to  enjoin  them  from  carrying  into  effect  the  pn^- 
visions  of  that  ordinance  as  against  the  Chesapeake  &  Potomac 
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Telephone  Company.  The  theoiy  of  the  plaintiff  (appellee 
here)  is  that  certain  portions  of  the  charter  are  void,  as  being 
special  laws  coming  within  the  inhibition  of  the  Constitution 
(article  3,  §  33),  which  prohibits  the  passage  of  a  special  law 
in  a  case  abeady  provided  for  by  a  general  law. 

There  is  no  question  of  conflict  upon  the  facts  of  this  case. 
The  sole  question  now  presented  is  as  to  the  validity  of  that 
portion  of  the  charter  of  Crisfield  which  empowers  the  munici- 
pal corporation  to  regulate  the  charges  of  the  telephone  com- 
pany, and  if  such  provision  is  invalid,  it  necessarily  follows  that 
the  ordinance  passed  in  the  supposed  exercise  of  this  power  must 
also  fall. 

The  aippellant  strongly  contends  for  the  validity  of  the  char- 
ter with  reference  to  this,  upon  the  ground  that  the  act  in  ques- 
tion is  not  a  special  law,  but  a  public  local  law,  and  that,  as  such, 
it  is  valid,  though  in  derogation  of  the  general  laws  of  the  state. 
It  has  been  settled  by  numerous  decisions  that  a  public  local  law 
is  perfectly  good,  though  opposed  to  a  public  general  law.  The 
distinction  between  special  acts  and  public  local  acts  is  to  some 
extent  shadowy;  and  while  various  courts  have  attempted  to 
draw  a  line  of  demarcation  between  them,  there  still  remains 
a  twilight  zone  within  which  it  is  not  always  easy  to  place  a  par- 
ticular act  in  one  class  or  the  other. 

In  the  present  case  material  assistance  will  be  derived  from 
the  consideration  of  that  which  was  predominant  in  the  mind 
of  the  legislature  of  1910,  by  which  both  the  Public  Service 
Commission  Law  and  the  charter  of  Crisfield  were  enacted.  The 
legislature  of  1910  took  up,  and  for  the  first  time  in  this  state 
enacted,  a  law  for  the  purpose  of  regulating  in  various  ways  the 
class  of  corporations  or  firms  conducting  public  utilities.  The 
grant  of  power  as  contained  in  the  act,  while  in  general  lan- 
guage, was  intended  to  be  extremely  comprehensive.  There  was 
a  specific  jurisdiction  given  to  it  over  telephone  lines  and  tele- 
phone companies,  provision  was  made  for  the  making  of  com- 
plaints, either  by  individuals  or  corporaticms,  and  also  the  power 
that  the  Commission  created  by  the  act  might,  upon  its  own  in- 
itiative, regulate  the  charges  demanded,  exacted,  charged,  or  col- 
lected, and  its  power  extended  throughout  the  state,  into  every 
municipality,  county,  or  political  division,  so  that  the  said  Com- 
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mission  should,  in  the  interest  of  the  public,  be  invested  with 
ample  powers  for  regulation,  both  as  to  service  and  charges,  of 
all  public  utilities  operating  within  the  state.  It  was  a  jurisdic- 
tion determined  by  the  subjectrmatter,  rather  than  any  other 
consideration.  If  an  action  of  the  Commission  was  deemed  er- 
roneous or  beyond  its  power,  a  right  of  appeal  was  given  to  the 
courts. 

This  act  had  been  approved  and  was  a  part  of  the  law  of 
this  state  when  the  charter  of  Crisfield  was  passed  some  days 
later,  at  the  same  session.  Section  87  of  the.  charter  begins  as 
follows :  "The  mayor  and  council  of  Crisfield  shall  have  power 
to  pass  all  by-laws  and  ordinances  not  contrary  to  law  for  the 
good  government  .  .«  •  and  to  preserve  the  .  •  • 
peace,  safety  and  well-being  of  the  inhabitants  thereof/' 

When  this  act  was  passed,  the  provision  for  a  Public  Service 
Commission  and  the  definition  of  its  i>owers  and  duties  was 
already  a  law,  and  when  the  charter  enacted  by  the  same  legisla- 
ture in  its  grant  of  power  to  the  mimicipal  corporation  for  the 
passage  of  ordinances  stipulated  that  such  ordinances  must  not 
be  contrary  to  law,  it  is  impossible  to  conceive  that  the  legislative 
body  did  not  have  in  mind  the  act  already  passed. 

With  regard  to  the  regulation  of  public  utilities  and  the  power 
of  the  Commission  to  approve  or  disapprove  proposed  schedules 
of  rates,  and  by  order  establish  what  the  rates  should  be,  any 
different  view  would  result  in  the  position  that  any  municipal- 
ity having  like  powers  to  those  embodied  in  the  charter  of  Cris- 
field would  be  competent  to  override  and  completely  nullify  the 
orders  of  such  a  Commission,  and  substitute  the  arbitrary  au* 
thority  of  municipal  oflScers  at  any  given  time  for  the  authority 
of  the  Commission  and  its  orders,  entered  after  full  hearing  and 
consideration.  This  would  produce  a  condition  little  short  of 
chaos,  and  would  destroy  the  protection  for  the  public  which  the 
creation  of  the  Commission  was  intended  to  provide. 

In  its  essential  features  the  present  case  is  closely  analogous 
to  the  case  of  State  use  of  Prince  George's  County  v.  Baltimore 
&  O.  E.  Co.  113  Md.  179,  77  Atl.  433,  in  which  Judge  Thomas, 
speaking  for  this  court,  carefully  reviews  the  law  applicable  in 
such  a  case.  The  coimty  commissioners  of  Prince  George's  coun^ 
ty  attempted  to  require  the  erection  of  gates  at  certain  places  on 
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the  dine  of  the  Baltiioore  &  Ohio  Baiiroad,  and  the  placing  of 
watchmen  at  those  crossings;  and  it  was  argued  there^  as  it  has 
been  in  the  present  case>  that  the  action^  liJie  the  ordinance  of 
Crisfield,  was  a  local  regulation,  not  amenable  to  the  objection 
of  being  special,  but  the  court  had  no  hesitation  in  treating  the 
action  as  in  the  nature  of  special  regulation,  so  as  to  make  it  ob- 
noxious to  the  provision  of  the  Constitution.  This  decision  had 
been  so  recently  rendered,  and  the  opinion  filed  was  so  clear  and 
cogent  in  its  reasoning,  that  it  would  be  superfluous  to  repeat  it 
here,  or  enumerate  the  many  similar  cases  decided  by  the  courts, 
or  to  discuss  and  distinguish  the  present  case  from  many  of 
those  referred  to  in  the  brief  and  in  the  oral  argument  of  the 
counsel  for  Crisfield. 

These  have  been  carefully  examined  and  considered,  and  this 
court  is  firmly  of  the  opinioi^  that  so  much  of  §  87  of  the  charter 
of  Crisfield  as  attempts  to  invest  the  municipal  corporation  with 
^e  power  to  regulate  the  rates  of  the  appellee  is  clearly  obnox- 
ious to  the  provision  of  the  Constitution,  and  must  be  set  aside 
as  voii 

This  being  the  conclusion,  it  follows  that  the  ordinance  at- 
tempted to  be  enacted  must  fall. 

The  decree  appealed  from  will  therefore  be  aflSrmed. 

Decree  affirmed;  the  appellant  to  pay  the  costs. 


MONTANA  PUBIilC  SEBVIOE  COMMISSION. 

BE  MEAGHEB  COUNTY  TELEPHONE  COMPANY. 
[Export  and  Order  No.  218;  Dockpt  No.  631.] 

Betum  —  Telephones  —  Increased  rates  authorized. 

1.  A  telephone  company  wa3^  allowed  to  increase  its  rates  wher« 
the  new  schedule  produced  an  estimated  return  of  4.99  per  cent  on  the 
present  value  of  the  plant,  as  determined  by  the  Commission,  and 
ihe  net  ratctt  were  tlie  same  as  those  charged  by  the  Mountain  States 
Telephoofe  St  Telegraph  Company  In  citiefl  of  the  same  si^  as  that  in 
which  the  exchanges  of  the  petitioner  were  operated* 

Service  —  Telephones  —  Refusal  of  four-party^  lines. 

2.  A  telephone  company  should  have  the  right  to  refuse  'four-party 
line  business  phones,  wbare  the  Misiiiees  of"  the  oortipny  is  so  hurgo  a4 
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to  make  them  »  detriment  to  tiie  seirioe  already  being  fiimiAc#  flio 
fabaoriberi  on  tlie  aame  Une. 

(Haix,  Commiaeioner,  diaaenta.) 

[November  22,  1917.] 

AppLtOATiON  for  revision  of  telephone  tariffs,  ruleS;  and  r^^ 
lations;  granted.  The  present  value  of  the  company's  property 
t^as  found  to  be  $14,740.29,  The  company  was  ordered  to  in* 
•tall  an  accounting  system  to  comply  with  the  rules  and  regu* 
lations  of  the  Commission. 

By  the  Commission:  Hearing  was  regularly  held  at  Har- 
lowton,  on  August  16,  191?,  at  7:15  p.  m. 

Appearances :    F.  W.  Barron  for  the  complainant 

Commissioners:    Boyle,  Hall,  McCormick. 

On  June  2,  1917,  the  Meagher  County  Telephone  Company 
filed  with  tiie  Commission  a  supplemental  schedule  of  rates  show* 
ing  an  increase  in  certain  services  over  the  schedule  then  in 
effect 

The  petitioners  allege  that  for  the  past  eight  years  the  com- 
pany has  been  unable  to  earn  dividends. 

The  proposed  schedule  provided  for  an  increase  of  75  cents 
per  phone,  per  month,  on  one-party  business,  and  25  cents  per 
month  on  all  other  services.  It  was  further  provided  that  a 
rebate  of  25  cents  per  month  would  be  granted  upon  the  payment 
in  advance  of  the  amount  due  for  phone  rentals  and  long-distance 
calls,  prior  to  the  10th  of  the  month,  which  would  result  in  a 
net  increase  of  50  cents  per  month  on  one-parly  business  phones^ 
but  would  not  alter  the  other  charges  when  payment  was  made 
ns  provided. 

In  addition  two  new  services  were  established  on  two-party 
business,  $3.25  per  month;  four-party  business,  $2.75  per 
month. 

The  rebate  also  applied  to  these  schedules,  providing  a  net 
rate  of  $3  and  $2.50  respectively. 

The  petitioner  further  requested  the  right  to  refuse  four- 
party  line  business  telephones  in  eases  where  such  classification 
would  materially  impair  the  service. 

At  the  hearing)  Mr.  F.  W.  Barron,  president  and  general 
manager  of  tlw  Mei^^ier  County  Telephone  Company,  testified 
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tliat  up  to  March  1,  1917,  tiie  central  office  employed  two 
operators  furnishing  eighteen  hours  continuous  service,  but  since 
that  date  it  was  necessary  to  engage  a  third  operator  in  order  to 
comply  with  the  provisions  of  recently  enacted  l^slation,  for- 
bidding the  employment  of  females  for  longer  than  eight  hours 
per  day,  necessitating  an  additional  expense  of  $35  to  $65  per 
month,  according  to  the  experience  of  the  operator,  with  result- 
ant improvement  to  twenty-four  hours'  service  in  lieu  of  eighteen. 
The  plant  has  steadily  grown  to  such  an  extent  that  it  would  be 
impossible  for  one  man  to  manage  and  maintain  same,  which 
would  entail  additional  expense. 

Testimony  disclosed  that  no  dividends  had  been  paid  in  seven 
years  on  the  outstanding  stock,  amounting  to  $9,800,  and  it 
would  be  impossible  to  do  so  in  the  future  unless  the  increase 
requested  be  granted. 

The  principal  object  in  increasing  the  various  services  25 
cents  per  month  was  to  allow  a  rebate  of  like  amount  for  prompt 
payment,  as  heretofore  all  rates  were  not,  which  had  a  tendency 
to  delay  payments,  entailing  an  additional  collection  expense. 

The  witness  further  stated  that  the  business  for  the  year  1916 
showed  a  net  loss  of  $316,  and  for  the  fiscal  year  ending  June, 
1917,  a  loss  of  $388. 

Shortly  after  the  hearing  the  Commission's  auditor  made  a 
complete  check  as  far  as  possible  of  the  records  of  the  petition- 
ing company.  The  investigation  disclosed  that  the  only  records 
preserved  were  subscribers'  cards,  showing  name,  phone  rental, 
and  toll  charges,  and  canceled  checks  and  invoices  from  which 
an  abstract  was  made  showing  the  following  results  for  the  fiscal 
year  ending  June  30, 1917 : 

Operating  Revenue— 191^1917. 
Ending  June  30,  1917. 

Phone  rentals 14,020.16 

Net  toll  earnings 209.53 

$4,229.68 

Operating  Expensea— 1916-1917. 

Salaries  and  expenses $2,292.80 

Maintenance  of  ^stem  and  property 1,756.22 

Total  operating  expense   $4,049.02 

Gross  (^Mrating  rerenus  $180.66 

It  will  be  noted  by  the  above  that  the  net  operating  revenue 

is  $180.66,  with  no  provision  made  for  depreciation,  and  if  the 
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same  were  included  in  the  operating  ei^nse  a  deficit  would  bo 
aliown. 

The  petitioners  also  introduced  figures  to  show  that  the  in- 
vestment in  the  plant  and  equipment  was  $16^800^  but  failed  to 
substantiate  the  same,  as  no  authentic  record  was  kept  of  the 
investments  or  expenditui'es. 

The  G^mmission's  engineer  made  a  complete  inspection  and 
inventory  of  the  plant,  with  the  following  approximated  results : 


Real  Estate: 
Land  . . . 
Building 


Summary  of  Inventory  Valuation. 


Central  Office  Equipment: 

Switchboard 

Calculagraph    

Cable  rack 

Rectifier   

Ringing  set 


Distribution  System: 

Cable 

QjiYA * .  1 

Cable,  miscellaneous  

Poles 

Crossarms    

Poles  and  crossarms,  miscellaneous 

Through  bolts 

Carriage  bolts 

Lag  screws   

Wire  ^ 

Porcelain  knobs  

Underground   t . . « 

Labor 


$S00.0O 
1,200.00 


$801.00 
151.00 

102.86 
36.90 


$575i)0 

124.50 

393.27 

592.83 

139.50 

126.65 

8.57 

29.56 

*    6.60 

2,218.20 

0X)1 

48.40 

1,990.50 


$2,000.00 


1,370.76 


Substation  Equipment: 

191  stations  at  $40  per  station  . . . . 
Miscellaneoua  equipment,  tools,  etc 


6360^49 

$7,640.09 
300.00 


$17,671.26 
Estimated  Revenue  for  the  Ensuing  Tear  on  Old  Basis  and  PropoMd  Ricta. 


Article. 


82*1  P.  B.  phones 
10-1  P.  R.  phones 
14-2  P.  R.  phones 
85-4  P.  R.  phones 

6  extra  bells 

15  extra  phones  . .' 
6  service  stations  . 
3  switching   


ToUl 


Net  toll  earnings 


Rate. 


Revenue. 


Old. 

New. 

Old  Rate. 

Prop.  Rate. 

$36 

$42  net 

-52,952 

$3,444 

30 

36     " 

300 

360 

24 

24    •* 

336 

336 

18 

18     " 

1,580 

1,630 

3 

3     ♦« 

21 

21 

12 

12     « 

180 

180 

12 

12     ^ 

72 

72 

3 

12    " 

9 

30 

$5,400 

$5,979 

209 

209 

$5;609 

$8,188 
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Estimated  Operating  Expenses  for  Ensuing  Tear. 

Salary  mana^^er  and  superintendent ^ •  •  $1»800.00 

Salary  3  operators  ($45,  $40,  $35)    1,440.00 

Maintenance  and  extra  labor  900.00 

Office  supplies  ($10  per  month)    , 120.00 

Power,  light,  and  heat 200.00 

Freight,  drayage,  and  express  80.00 

Yearly  taxes 122.00 

Insurance 86.75 

$4,698.75 
Depreciation •      752.74 

$5,451.49 

Sstimatad  Earnings  under  the  Proposed  Schedule  of  Rates,  Operating  Ex- 
penses, and  rfet  Earnings. 

Phone  rentals $5>079.00 

Net  ton  earnings  ...«.  ^ dOO.OO 

$6,188.00 

Operating  expenses  ., • .  •«  6,461.49 

$736.51 
Net  revenue  equals  4.99%  return  on  present  plant  valuation  of  $14,740.29. 

T early  Depreciation. 

In  figuring  depreciation  for  replacement  fund  the  life  of  the 
▼arious  units  and  articles  has  been  considered,  and  the  following 
results  have  been  obtained : 

Oestral  offlee  building $1,200.00  4%  $48.00 

Central  office  equipment  1,370.76  3%  41.12 

Distribution  system 6,260.49  5%  313.02 

8ubetati(m  equipment  * 7>640.00  4%  805.60 

Miscellaneous  equipment    300.00  15%  45.00 

$752.74 

Taxes. 

Yearly  taxes $122.00 

Ittsuranes   36.75 

$158.76 

As  complete  records  were  not  available,  the  costs  as  shown 
above  were  secured  from  bills  of  lading,  invoices,  and  an  aver- 
age cost  of  the  various  items  computed  for  a  period  of  five  years. 
As  th3  plant  was  practically  reconstructed  fo«)r  years  ago,  the 
following  statement  will  show  the  estimated  eosi,  depreciation, 
and  the  presoit  value  of  the  plant; 
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SUMMAET. 

Valuation,  Depreciation,  luid  Present  Value  of  Property  and  Plant  of  ihit 

Meagiher  County  Telephone  Company,  Harlowton,  Montana. 


Property, 

Value. 

%  Depr. 

Amt.  Depr. 

Present 
Value. 

Land    

$   800.00 
1,200.00 
1,370.76 
6,260.40 
7,640.00 
300.00 

0 

16-4  yrs. 
12  " 
20  *• 
16- 

0 

0 

$   102.00 

164.48 

1,252.08 

1,222.40 

0 

$   800.00 

Building 

1,008.00 

Caitral  ofBoe  equipment  •••• 

Distribution  syetem 

Substation  equipment 

Miscellaaeous  equipment   ... 

1,206.28 

5,008.41 

6,417.60 

300.00 

$17,571.25 

$2,830.96 

$14,740.20 

Valuation  of  all  property 
Less  depreeiation   


Recapitulation. 


$17,571.25 
2330.90 


Present  value $14,740,20 

FINDINGS. 

[1,  2]  The  Meagher  County  Telephone  Company  has  been 
in  existence  for  eight  years.  The  plant  was  rebuilt  in  1913,  and 
at  present  is  in  good  condition  and  furnishing  d£Scient  service. 
INTo  dividends  have  been  paid  during  the  life  of  the  company,  as 
all  earnings  over  operating  expenses  were  reinvested  in  the 
plant 

The  increase  requested  on  one-party  business  telephones,  mak- 
ing a  net  rate  of  $3.50  per  month,  is  the  rate  charged  by  the 
Mountain  States  Telephone  &  Telegraph  Company,  in  cities 
about  the  same  population  as  Harlowton. 

The  Conmiission  is  of  the  opinion  that,  taking  everything 
into  consideration,  the  charge  is  a  reasonable  one.  The  increase 
of  25  cents  on  other  services  does  not  impose  an  extra  burden  cm 
subscribers,  providing  the  bills  are  paid  promptly.  The  Com- 
mission believes  that  the  telephone  company  would  be  justified 
in  refusing  four-party  line  business  phones  where  the  business 
of  applicant  is  so  large  as  to  be  a  detriment  to  the  service  already 
being  furnished  the  subscribers  on  the  same  line. 

We  further  insist  that  the  Meagher  Comity  Telephone  Com* 
pany  shall  install  an  accounting  syst^n  to  comply  with  the  rules 
and  regulations  heretofore  adopted  by  this  Commission. 

Hall,  Commissioner,  dissenting:  On  June  2d,  the  Meagher 
Coimty  Telei^one  Company  filed  with  the  Commission  a  sched- 
ule of  rates,  increasing  the  rates  then  in  effect    This  Commit* 
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sion  being  prohibited  from  raising  rates  without  a  formal  hear- 
ing, the  application  was  denied.  The  secretary,  however,  made 
out  a  blank  form  of  petition  for  the  ocmipanj,  requesting  the 
Commission  to  give  them  a  hearing.  This  was  promptly  done 
and  a  petition  was  filed  of  date  June  23d.  On  August  6th,  the 
minutes  of  the  Conmiission  read  that  my  colleagues  ordered  that 
a  hearing  be  set  for  7  o'clock  p.  u.,  August  16th,  and  notice  of 
the  hearing  was  sent  to  the  postmaster  at  Harlowton  and  the 
general  manager  of  the  telephone  company.  I  am  calling  atten- 
tion to  the  above  to  show  that  sufficient  or  proper  notice  was  not 
given  to  the  people  of  Harlowton  in  this  case.  The  act  creat- 
ing the  Public  Service  Commission,  T  (b)  §  17,  in  part  reads  as 
follows:  ''The  Cbnmiission  shall  give  the  public  utility  and 
the  complainant  or  complainants  at  least  ten  days'  notice  of  the 
time  when  and  the  place  where  such  hearing  will  be  held,  at  which 
hearing  both  the  complainant  and  the  public  utility  shall  have 
the  right  to  ai^ar  by  counsel  or  otherwise,  and  be  fully  heard. 
[Laws  1913,  p.  96.] 

It  will  be  noticed  that  the  Commission  is  required  by  law  to 
give  at  least  ten  days'  notice.  In  this  case,  the  notice  of  hearing 
was  not  mailed  out  of  Helena  until  the  evening  of  August  6th 
for  hearing  August  16th.  There  is  no  record  on  the  files  to 
show  that  anyone  in  Harlowton  was  notified  other  than  the  post- 
master and  the  telephone  company.  Harlowton  is  incorporated, 
has  a  mayor,  board  of  aldermen,  and  city  derk.  Why  these 
gentlemen  were  not  officially  notified  so  that  they  could  look  after 
the  public's  interests,  I  am  uninformed.  Harlowton  aUo  has  two 
newspapers.  Why  they  were  not  sent  copies  of  the  notice  of 
hearing  so  that  they  mig^t  publish  it  as  a  news  item,  if  my  col- 
leagues did  not  wish  to  go  to  the  expense  of  advertising  the  hear- 
ing as  it  has  been  customary  to  do,  I  am  unaUe  to  conjecture. 

The  result  of  the  above  actions  on  the  part  of  the  majority  of 
this  Board  and  the  secretary  of  this  Commission  was  that  the 
only  one  present  at  the  hearing  to  testify  was  Mr.  Barron,  the 
general  manager  of  the  telephone  company. 

Therefore,  I  feel  that  the  majority  of  this  Commission  was  in 
error  in  deciding  this  case  on  the  testimony  of  Mr.  Barron  under 
the  above  circumstanees. 

On  the  4th  of  December,  I  asked  the  auditor  of  the  Commia- 
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sion  to  get  me  out  some  fignres  frotn  the  annual  reports  of  the 
Meagher  County  Telephone  Company,  showing  the  original  cap* 
italization,  what  property  ha'd  been  disposed  of,  the  amount  for 
which  it  had  been  sold,  stating  the  amount  to  which  the  capitali- 
zation was  reduced  from  the  original,  giving  the  Amount  diarged 
to  depreciation  and  maintenance  yearly  from  the  reports  to  this 
Commission,  and  other  data  of  this  character.  The  auditor  told 
me  that  he  wx)uld  have  it  ready  for  me  Monday,  December  10th. 
In  the  meantime,  I  set  aside  this  opinion,  waiting  for  these  fig- 
ures. On  the  above  date,  I  went  to  his  office  and  asfked  him  if 
the  report  was  ready,  and  I  was  informed  that  he  had  been 
orderd  by  Commissioner  McCormick  not  to  get  out  the  infor- 
mation  I  asked  for.  I  immediately  went  into  Commissioner 
Boyle's  office  and  stated  the  case  to  him,  only  to  be  met  with  the 
statement  that  Mr.  McCormick's  orders  met  with  his  approval. 
I  am  reciting  these  facts  to  show  why  my  dissenting  opinion  has 
been  delayed  in  this  case.  Again,  another  cause  of  delay  is  this; 
The  stenographers  employed  by  the  state  of  Montana  to  do  the 
work  of  this  Commission  are  instructed  by  the  majority  of  the 
Board  and  the  secretary  to  refuse  to  write  letters  for  me  on  Com- 
mission business  in  which  I  criticize  their  actions  in  any  way. 
Therefore,  it  is  necessary  for  me  to  write  a  great  deal  of  cor- 
respondence by  long  hand.  In  other  words,  if  I  differ  from 
them,  they  place  every  obstacle  in  my  way  to  prevent  my  getting 
out  any  data  for  an  opinion  on  the  matter. 

Evidently  Commissioner  McCormick's  idea  in  regalxl  to  the 
purpose  for  which  this  Commission  wa^  created  and  mine  differ 
widely.  He  apparently  thiiiks  that  the  Commission  was  created 
for  the  purpose  of  protecting  the  coriMwrations  from  any  possible 
complaint  made  by  the  people,  to  give  them  any  rise  in  rates  or  re- 
duction in  service  they  re^^t,  and  particularly  to  see  that  the 
people  shall  not  in  any  manner  transgress  their  so-called  rights.  I 
believe  that  this  Commission  was  .created  for  flie  purpose  of  pro- 
tecting the  people  from  the  standpoint  of  requiring  the  public 
service  corporations  to  give  the  consuming  public  and  their 
patrons  reasonable  -service  at  reasonable  rates.  This  Commis- 
sion was  not  created  for  the  purpose  of  protecting  corporations 
(the  corporations  were  always  able  to  protect  themselves),  bat 
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to  see  that  tlie  public^  as  well  as  the  corporations,  get  a  square 
deaL 

In  this  instance,  the  majority  of  this  Commission  uses  the 
services  of  the  employees  of  the  state,  working  for  this  Commis- 
sion, to  get  out  a  report  of  the  book  values,  kept  by  this  corpora- 
tion, which  are  ridiculously  high,  and  a  report,  submitted  by  a 
so-called  engineer,  working  for  this  Commission,  which  ends, 
regarding  the  valuation  of  this  plant,  with  the  following  state- 
ment: "I  believe  that  the  valuatiwis  placed  upon  this  plant  are 
fair  and  reasonable/* 

AVhen  he  made  that  statement,  the  amount  was  $17,571.25, 
but  this  was  even  too  high  for  Commissioner  McCormick,  so  he 
made  a  motion  to  the  effect  that  in  the  matter  of  docket  No.  631 
(Meagher  County  Telephone  Company  Case),  that  the  valuation 
be  set  at  $14,740.29,  and  that  the  petition  for  an  increase  in  rates 
be  granted  as  prayed  for.  Motion  placed — Ayes — McCormick 
and  Boyle;  No — Hall. 

Then  another  leaf  was  inserted  in  the  engineer's  report,  figur- 
ing a  depreciation  of  the  necessary  amount  to  make  tlie  latter 
figures  of  valuation,  i.  e.,  $14,740.29;  but,  regardless  of  the 
change  in  the  figures,  the  last  sentence  of  the  report  on  valuations 
still  reads:  "I  believe  the  valuation  placed  upon  the  plant  is 
fair  and  reasonable.** 

It  would  almost  look  as  though  any  amount  that  ilr.  McCor- 
mick mi^t  say  would  be  fair  and  reasonable,  as  far  as  he  is  con- 
cerned. 

In  this  case,  Commissioner  McCormick  does  not  want  his  fig- 
ures questioned,  therefore  he  orders  llie  auditor  not  to  furnish 
them.  The  auditor  is  not  to  blame  for  not  doing  so.  I  presume 
he  would  have  been  discharged  if  he  did. 

However,  I  will  endeavor  to  give  an  outline  of  what  I  con- 
sider about  the  value  of  the  plant  and  compare  it  with  other 
propertied  of  a  like  valuation. 

The  first  annual  report  of  the  Meagher  County  Telephone 
Company  for  the  year  ending  June  80,  1914,  Ae  eorrectness  of 
which  was  sworn  to  by  Mr.  F.  W.  Barron,  general  manager, 
shows  that  the  company  was  capitalized  to  the  amount  of  240 
shares  of  common  stock  at  $50  per  share,  $12,000.  Total  amount 
issued  and  outstanding  $9,800.    This  amount  of  stock  apparent- 
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Ij  covered  the  Harlowton  Exchange  and  the  toll  line,  Harlowton 
to  White  Sulphur  Springs.  The  book  value  is  given  at:  Har- 
lowton exchange,  $9,600 ;  toll  line,  Harlowton  to  White  Sulphur 
Springs,  $6,600. 

Under  the  valuation  placed  upon  this  plant  July  1,  1913,  by 
the  management,  it  must  have  been  100  per  cent  perfect — the 
best  that  could  have  been  constructed  under  the  present  develop- 
ment of  the  art    The  valuation  was  $9,500,  made  up  as  follows: 

One-party  business 43 

One-parly  residence    1 

Two-party  residence  • 62 

Fonr-partj  residence   ..,••.• >• 2 

Farm  line 7 

Total  subscribers  ...••     115 

— ^whioh  would  make  a  cost  per  station  of  $82.50.  If  they  were 
all  individual  lines,  they  ou^t  not  to  have  cost  any  more.  That 
year  he  added  seven  subscribers  to  his  list  at  a  cost  of  $2,644.45 
or  at  a  cost  of  $377.50  per  station.  There  was  no  other  con- 
struction reported  for  that  year;  and  the  new  stations  being 
practically  aU  four-party  residence,  the  cost  appeals  to  me  as 
being  about  $350  per  station  too  much. 

The  year  ending  June  80,  1915,  shows  that  he  again  adds  to 
his  oapitalizaticm  $1,148.02  on  account  of  construction  and 
equipment,  although  at  the  end  of  the  year  he  had  eleven  less 
telephones  than  he  started  with. 

The  year,  ending  June  30,  1916,  he  again  increases  his  cap- 
italization $856.85  for  construction  and  equipment,  his  princi- 
pal increase  in  subscribers  being  nine  on  one-party  business  and 
twenty-five  on  four-party  residence,' losing  sev^i  cm  his  two-party 
residence. 

The  year  ending  June  30,  1917,  he  again  increases  his  capital- 
ization $2,148*30  and  reports  increasing  the  number  of  his  sub- 
scriber! fifty-seven  as  follows :  One-party  business,  16 ;  one-party 
residence,  4;  two-party  residence,  8;  four-party  residence,  34, 
— making  a  total  of  206  subscribers,  although  I  am  creditably 

informed  that  his  present  subscribers  are  only  156. 
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In  summing  up,  it  shows  that  the  company  has  spent  <m  con- 
struction and  equipment  in  the  past  four  years  as  follows : 

Year  ending  June  30,  1914 • $2,644.45 

Year  ending  June  30,  1915 1,143.02 

Year  ending  June  30,  1916 866.85 

Year  ending  June  30,  1917  , 2,148.30 

Total  four  years  new  oonstruction  and  equipment $6,792.62 

Original  capital  $9,500.  Total  claimed  in  1917,  $16,292.62. 
The  original  amount  of  capital  stock  authorized  was  $12,000. 
Total  amount  issued  was  $9,800,  which  covered  the  long-distance 
line,  Harlowton  to  White  Sulphur  Springs,  which  was  sold  dur- 
ing the  year  1918,  and  the  value  placed  upon  it  by  the  purchaser 
was  $3,000,  which  I  should  judge  would  reduce  the  $9,800, 
$8,000,  leaving  the  value  of  the  Harlowton  exchange  $6,800. 

But  let  us  accept  his  sworn  stat^nent  in  regard  to  the  valu- 
ation of  the  line  June  80,  1913,  as  $9,500.  His  report  of  his 
line  for  the  close  of  that  year  is  as  follows: 

Year  Ending  June  30,  1914. 

Number  of  miles  of  poles    0 

Number  of  miles  of  wire 15 

Number  of  miles  of  copper  wire  0 

Number  of  feet  of  cable 2,636 

Now,  let  US  see  what  increase  the  company  reports  in  the  plant 
from  that  time  up  to  the  close  of  the  year,  June  30,  1917. 

Year  Ending  June  30,  1917. 

Number  of  miles  of  poles •         5 

Number  of  miles  of  wire  16 

Number  of  miles  of  copper  wire  0 

Number  of  feet  of  cable 2,635 

The  only  increase  in  the  wire  and  pole  equipment  is  1  mile 
of  iron  wire,  which  was  put  up  during  the  year  1917,  and  it 
strikes  me  that  $6,792.62  should  he  considered  by  this  Commis- 
sion as  a  high  price  to  pay  for  1  mile  of  wire  and  91  phone  in- 
struments. 

The  sworn  return  made  by  the  company  on  its  assessed  valu- 
ation to  the  assessor  of  Wheatland  county  is: 

Exchange   $2,000.00 

Lot  the  building  stands  on 400.00 

Building    400.00 

Total  assessed  yaluation  $2,800.00 

I  fully  believe  that  the  assessed  value  is  nearer  to  the  actual 
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value  of  the  plant  than  the  $16,292.62,  value  given  this  Commis- 
sion under  oath,  which  we  are  supposed  to  consider  in  making 
rates. 

The  majority  of  the  Board  also  state  that : 

^^Testimony  disclosed  that  no  dividends  had  been  paid  in  seven 
years  on  the  outstanding  stock,  amounting  to  $9,800,  and  it 
would  be  impossible  to  do  so  in  the  future  tmless  the  increase 
requested  be  granted. 

^^The  witness  (Mr.  Barron)  further  stated  that  the  business 
for  the  year  1916  showed  a  net  loss  of  $316  and  for  the  fiscal 
year  ending  June,  1917,  a  loss  of  $8r38." 

Assuming  the  value  of  the  plant  on  the  30th  day  of  June, 
1918,  was  $9,800,  which  included  the  toll  line  to  White  Sulphur 
Springs  whidi  was  sold  during  that  year  and  must  have  been 
worth  something  and  naturally  would  have  reduced  the  above 
amount,  or  at  least  taken  care  of  the  few  extra  stations  put  in 
that  year  on  his  Harlowton  exchange,  I  figure  the  above  amount, 
under  the  circumstances,  is  more  than  the  plant  is  worth,  but 
let  us  accept  it  for  the  present. 

The  majority  of  the  Board  estimate  that  the  operating  ex- 
pense for  the  ensuing  year  is  as  follows : 

Salary  manager  and  miperintendent * $1300.00 

Salary— 3  operators  ($45,  $40,  $35)    1,440.00 

Maintenahce  and  extra  labor 900.00 

Office  supplies  ($10  per  month) 120.00 

Power,  light,  and  heat 200.00 

Freip:ht,  drayage,  and  express '. 80.00 

Yearly   taxes 122.00 

Insurance 86.7o 

$4,698.75 
Diepreciation   *........,. 752.74 

$5,451.49 

The  reports  of  the  Nebraska  Commission  on  telephones  are 
the  most  complete  on  this  subject  of  any  I  have  investigated,  and 
selecting  a  do^en  telephone  plan^,  whose  gross  ^'ea^lT  earnings 
are  between  $4,000  and  $5,000  or  an  average  of  $4,450.13,  the 
above  average  being  $49.61  higher  than  the  figures  reported  by 
the  Meagher  County  Telephone  Company  for  the  rear  ending 
June  30,  1917.  The  average  operating  expense  for  the  twelve 
companies  for  the  same  period  was  $2,969.40.    l^hese  companies 
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quoted,  as  a  general  proposition,  had  a  larger  number  of  stations 
and  naturally  much  higher  maintenance  and  depreciation  account 
with  rates  for  service  much  less.  For  instance,  in  a  number  of 
cases  reported  8  per  cent  and  9  per  cent  on  the  valuation  are  al- 
lowed for  maintenance  and  depre(»atioii;  but  let  us  increase  this 
amount  because  we  live  in  Montana,  and  in  this  case  allow  12 
per  cent,  and  we  find  that  a  fair  amount  for  the  above  two  items 
would  be  $1,176. 

I  will  therefore  estimate  what  I  consider  the  operating  cost 
of  this  plant  should  be  a  year. 

Three  operators  ($35,  $40,  and  $45  per  moDth)    $1,440.00 

Maii^nanca  and  depreciation — 12%  ob  valuation  1,176.00 

Office  supplies    60.00 

Power,  lirfit,  and  heat   100.00 

Taxes  and  insurance   » 158.76 

Tbtal $2,934.76 

— which  subtracted  from  $5,i509,  the  estimated  earnings  under 
the  old  schedule  for  the  ensuing  year,  would  leave  the  net  earn- 
ings $2,516.74  or  27  per  cent  on  $9,800,  or  approximately  18 
per  cent  on  $14,740,  allowed  by  my  colleagues. 

One  of  the  items  in  their  operating  expense  is  $1,800  a  year 
for  salary  for  manager.  That  item,  in  itself,. is  preposterous. 
Mr.  Barron,  as  I  understand  it,  owns  the  controlling  interest  in 
the  stock  outstanding,  and  votes  himself  a  salary  of  $1,800.  I 
do  not  question  tlie  fact  that  Mr.  Barron  may  be  capable  of  earn- 
ing that  amount;  but  I  emphatically  state  that  the  size  of  this 
plant  and  the  amount  of  business  done  do  not  warrant  the  em- 
ployment of  a  manager.  As  a  matter  of  fact,  the  chief  operator 
could  do  the  necessary  superintending,  and,  in  the  event  of 
trouble,  could  get  one  of  the  local  electricians  to  take  care  of  it. 
The  $1,800  saved  at  this  one  point  would  pay  a  dividend  on  the 
investment  of  19  per  cent. 

Again,  in  their  operating  expense,  they  allow  $200  for  heat, 
light,  and  power.  In  checking  over  the  bills  for  the  company 
for  this  item,  I  find  that  for  the  twelve  months,  ending  Decem- 
ber, 1917,  the  amount  for  light  and  power  is  $61.55,  leaving 
$138.45  for  heating  one  room  with  a  small  stove.     It  may  be 

possible  that  it  is  consumed,  but  I  doubt  it. 
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As  I  understand  on  investigation,  the  situation  is  about  as  fol- 
lows: 

Th«  manager  of  the  oonpanji  who  is  alao  owner  of  a  ooatrolling 

interest  in  the  stock,  gives  himself  a  salary  of $1,800.00 

Free  house  rent,  eatlmated  Talae  $16  per  month 160.$0 

Light  and  power  for  house  ns^  estimated 30.00 

Heat  76.0a 

Total  received  hy  the  general  manager $2,005.00 

This  amount,  which  I  consider  is  unnecessarily  paid  out,  would 
pay  dividends  of  21  per  cent  on  all  the  stock,  issued  by  the  com* 
pany  to  cover  the  Harlowton  exchange  and  also  the  toll  line  to- 
White  Sulphur  Springs,  which,  as  I  said  before,  was  sold  in 
1914,  yet  the  majority  of  this  Board  get  lacrymose  in  their  find* 
ings  of  fact  and  state:  ^^Testimony  disclosed  that  no  dividends 
had  been  paid  in  seven  years  on  the  outstanding  stock,  amount- 
ing to  $9,800,  and  it  would  be  impossible  to  do  so  in  the  future 
unless  the  increase  requested  be  granted." 

There  are  many  other  items,  particularly  in  the  report  on 
valuation,  such  as  labor  and  material,  also  the  condition  of  the 
plant,  which  are,  when  analyzed,  subject  to  much  doubt  as  to 
their  correctness.  The  plant,  or  as  much  of  it  as  I  have  seen,  ia 
old  fashioned  and  must  have  been  so  when  it  was  put  in,  possibly 
second  hand.  I  am  of  the  opinion  that  its  original  value  was  not 
to  exceed  $5,000  to  $6,000,  and  that  its'  present  valuation  is  not 
to  exceed  $7,500.  On  that  value,  cutting  out  the  manager's  sal* 
ary  with  the  other  prerequisites,  light,  heat,  power,  and  rent,, 
the  present  income  would  pay  a  dividend  of  33^  per  cent 

I  believe  that  the  second  paragraph  in  the  findings  of  fact 
by  the  majority  had  more  to  do  with  the  rise  in  rates  than  any 
testimony  submitted,  which  reads  as  follows:  'The  increase 
requested  on  one-party  business  telephones,  making  a  net  rate  of 
$3.60  per  month,  is  the  rate  charged  by  the  Mountain  States 
Telephone  &  Telegraph  Company,  in  cities  about  the  same  pop- 
ulation as  Harlowton," — the  intent  of  the  majority  in  this  case^ 
apparently  being  to  raise  the  telephone  rates  to  the  standards 
of  the  Mountain  States  Telephone  &  Tel^aph  Company,  which, 
as  I  am  informed,  are  in  Montana,  among  the  highest  in  the 
United  States,  and  are  away  out  of  reason  as  compared  with 

rates  in  surrounding  states  where  like  or  better  service  is  given; 
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tJiAy  while  in  this  case  the  rise  benefits  the  Meagher  County 
Telephone  Company,  I  believe  the  intent  was  to  protect  the 
larger  company,  as  the  lower  rate  in  this  instance  jeopardized 
thmr  rates;  and  I  insist  if  this  C<»nmisaian  is  going  to  quote 
the  rates  of  the  Mountain  States  Telephone  &  Telegraph  Com- 
pany, as  a  standard,  that  they  should  then,  by  a  hearing  and  a 
thorough  investigation  into  the  matter  by  expert  engineers  and 
others  competent  to  make  investigations,  first  find  out  whether 
these  rates  are  reasonable  or  not. 

In  conclusion,  I  think  that  the  majority  of  this  Commission 
were  in  error  as  follows: 

1st  In  not  giving  the  citizens  of  Harlowton  proper  and  suflS- 
cient  notice  of  the  hearing. 

2d.  In  not  employing  a  competent  engineer  for  the  purpose  of 
taking  the  valuation  of  the  plant. 

8d.  In  allowing  a  salary  of  $1,800  a  year  with  other  pre- 
requisites to  the  general  manager  and  controlling  stockholder  of 
the  company  on  the  small  amount  of  business  done.  In  my 
search  through  the  reports  of  other  Commissions,  I  am  unable 
to  find  a  like  situation. 

4th.  In  allowing  an  amount  of  more  than  12  per  cent  on  the 
capital  stock  for  maintenance  and  depreciation,  8  per  cent  and 
9  per  cent  generally  being  the  amount  allowed. 

5th.  In  deciding  this  case  on  the  sole  testimony  of  Mr.  Bar- 
ron, the  manager  of  the  company. 

Notc.~In  Be  Ontario  &  W.  Teleph.  Co.  Oct.  2,  1917,  the  Wis- 
consin Commission  said  that  a  large  part  of  the  complaints  of  poor 
service  wa^  due  to  the  overloading  of  the  lines,  six  lines  having  from 
seventeen  to  twenty-five  subscribers.  The  Commission  said :  "Such 
heavy  loading  makes  it  very  difficult,  and,  in  most  instances,  im- 
possible to  give  adequate  service.  Evidence  tends  to  show  that  the 
present  conditions  are  not  exceptional,  and  the  order  will  provide 
for  such  additional  lines  and  readjustments  of  subscribers  as  will 
make  the  number  of  subscribers  per  line  conform  with  that  recom- 
mended by  the  Commission  in  its  rule  for  standards  of  serrice.'' 
These  standards  of  service  which  are  printed  in  15  Wis.  B.  C.  B. 
1,  provide  that  under  ordinary  circumstances  rural  lines  should  be 
limited  to  ten  or  twelve  subscribers,  but,  in  special  cases,  a  larger 
number  may  be  justified. 
P.UJ1.1918B. 
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NEW  HAHPSHIKB  PUBLIC  SERVICE  COMMISSION. 

BE  DOVEB,  SOMEBSWOETH,  &  BOCHESTEB  STBEET 
EAILWAY  COMPANY. 

[D-454.] 

Service  ^  Juri$dioUan  ef  Commtsaion  —  Diecemthwmnee  ef  service. 

1.  The  New  Hampshire  Commission  has  power  to  permit  a  public 
utility  to  discontinue  its  service  for  any  reason,  provided  the  public 
will  not  be  unreasonably  inconvenienced  thereby. 

Service  —  Street  railways  —  Discontinuance  of  unprofUable  line  dur^ 
ing  winter, 

2.  A  street  railway  company  should  not  be  permitted  to  discontinue 
the  operation  of  an  unprofitable  line  during  the  winter  months  if  pub- 
lic convenience  requires  its  operation. 

Service  —  Discontinuanoe  —  War      meas%Mre  —  Ooal      saving  —  Street 
raiJhioay  line. 

3.  As  a  war  measure  a  street  railway  company  was  permitted  to 
discontinue  the  operation  during  the  winter  months  of  a  line  having 
light  traffic,  although  some  patrons  would  be  obliged  to  walk  about  .46 
of  a  mile  to  take  a  street  car,  it  appearing  that  it  would  effect  a  ooal 
saving  of  approximately  2,000  pounds  per  week. 

[jMiuary  80,  1018.] 

Petition  for  permission  to  discontinue  the  operation  of  an 
unprofitable  street  car  line  during  the  winter  months;  order 
authorizing  discontinuance  as  a  war  measure  to  effect  a  saving 
in  coal. 

Appearances:  Balph  D.  Hood,  General  Manager^  and  Le- 
ander  E.  Lynde,  Superintendent,  for  the  street  railway  company; 
E.  J.  Smart,  City  Solicitor  of  the  City  of  Eochester,  for  remon- 
strants; and  Leslie  P.  Snow  and  B.  R  Cooper  for  the  Bochester 
Chamber  of  Commerce. 

Gunnison,  Commissioner:  This  is  a  petition  by  the  Dover, 
Somersworth,  &  Eochester  Street  Railway  Company  for  author- 
ity to  be  allowed  to  discontinue  running  its  cars  from  Central 
Square  to  Strafford  Square  in  Rochester  until  April  1,  1918. 
The  reason  given  in  the  petition  for  making  this  request  is  that 
this  portion  of  the  road  cannot  be  operated  without  a  financial 
loss  to  the  company.  At  the  hearing,  however,  the  company  con- 
tended that  a  further  reason  why  this  petition  should  be  granted 
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-was  that,  if  this  run  were  discontinued,  there  would  be  a  sub- 
stantial saving  of  fuel  at  the  power  plant 

[1]  Prior  to  the  1917  session  of  the  legislature,  the  only 
ground  on  which  the  Public  Service  Commission  could  permit 
a  street  railway  to  discontinue  temporarily  the  operation  of  any 
part  of  its  road  was  that  the  portion  to  be  discontinued  could 
not  be  operated  without  a  loss  to  the  company  (Laws  1895,  chap. 
95,  §  1),  but  the  legislature  of  1917  gave  authority  to  the  Com- 
mission  to  allow  street  railroads  or  any  utility  to  discontinue 
temporarily  or  permanently  any  part  of  its  service  whenever  it 
shall  appear  that  such  discontinuance  will  Hot  unreasonably  in- 
convenience the  public  (Laws  1917,  chap.  82).  So  that  as  the 
law  now  stands,  the  railway  or  utility  may  for  any  reason  be 
allowed  to  discontinue  its  service,  provided  the  public  will  not 
be  unreasonably  inconvenienced  thereby. 

The  main  line  of  the  street  railway  system  in  Eochester  runs 
from  East  Eochester  to  Central  Square,  in  Eochester,  and  thence 
through  the  village  of  Gonic  on  to  Dover  and  Somersworth. 
At  Central  Square  there  is  a  spur  track  extending  up  North  Main 
street,  one  of  the  principal  streets  in  the  city,  and  on  which  tfcere 
are  located  the  jwstoffice  building,  numerous  stores  and  dwelling 
houses,  to  Strafford  Square,  a  distance  of  .46  of  a  mile.  Under 
the  present  schedule,  the  cars  make  daily  twenty-eight  round 
trips  or  fifty-six  one-way  trips  over  this  route.  The  cars  coming 
into  Central  Square  from  Dover  and  Somersworth  or  East 
Eochester  run  up  from  Central  Square  to  Strafford  Square,  and 
directly  back  again  over  the  same  rails.  Strafford  Square  is  in 
one  of  the  two  largest  wards  in  the  city,  and  those  living  in  that 
vicinity  wishing  to  go  to  Dover,  Somersworth,  East  Eochester, 
or  Gonic  naturally  board  the  car  somewhere  along  the  line  be- 
tween Central  and  Strafford  Squares.  Most  of  the  travel  over 
Ais  route  is  through  travel,  and  those  riding  merely  between 
Central  Square  and  Stafford  Square  are  very  few  indeed.  In 
fact,  some  days  there  will  not  be  a  single  pay  passenger  over  this 
line.  The  revenue  derived  therefrom  is  exceedingly  light  and 
is  far  from  sufficient  to  pay  operating  expenses.  If  the  line  were 
not  operated,  the  through  passengers  would  get  on  the  cars  at 
Central  Squrire,  instead  of  along  the  line  from  Central  Square 
to  Strafford  Square,  and  Ae  company  would  thereby  get  prac- 

P.I7.R.1918B. 


Digitized  by 


Google 


704  HEW  HAMPSHIRE  PUBUG  8SBVIGS  OOMMISSIOir. 

ticallj  the  same  revenue  that  it  gets  now*  The  oompany  claimed 
that  the  saving  to  it  would  amount  in  cash  to  a^^rozimately  $70 
a  month.  Of  course  during  the  winter  the  expense  of  keeping 
the  road  broken  out  and  carting  off  the  snow  is  considerable. 
Running  a  snowplow  takes  a  great  deal  of  power^  and  power  is 
a  large  item  of  expense  in  operating  a  street  railway.  Of  course 
from  a  business  point  of  view  it  is  natural  for  the  ccnnpany  to 
wish  to  discontinue  the  service  that  is  least  remunerative,  and 
that  is  what  is  asked  to  be  done  in  this  case.  Ordinarily  service 
that  pays  the  least  represents  the  least  patronage,  and  therefiure 
accommodates  the  least  number  of  people.  In  this  case  that 
general  rule  is  somewhat  modified  by  the  through  travel  men- 
tioned above,  because  as  they  do  not  pay  anything  extra  for  rid- 
ing between  Central  and  Strafford  Squares  the  earnings  over  this 
line  would  not  take  into  account  their  patronage.  "From  a  record 
kept  by  the  company  for  seven  days  from  January  12  to  January 
18,  inclusive,  of  all  passengers  who  got  on  or  off  the  cars  between 
Strafford  and  Central  Squares,  including,  of  course,  throu^ 
paosengers,  it  was  shown  that  the  average  travel  over  this  route 
slightly  exceeded  one  passenger  per  trip.  It  must  be  said,  how- 
ever, that  from  partial  records  kept  during  this  same  period  by 
reliable  parties,  and  submitted  to  the  Commission  by  attorneys 
for  the  opposition,  we  are  convinced  that  the  employees  of  the 
railway  did  not  keep  an  accurate  account  of  all  the  passengers 
who  rode  during  the  time  covered.  It  is  apparent,  however,  that 
the  travel  over  this  route  is  light  and  less  than  over  any  other 
part  of  the  systenu 

[2]  But  notwithstanding  the  fact  that  this  line  is  being  (oper- 
ated at  a  distinct  loss,  it  does  not  necessarily  follow  that  it 
should  be  discontinued.  The  public  goods  may  require  certain 
porticms  of  a  street  railway  to  be  operated  ev^a  at  a  loss  to  the 
company.  PubUc  convenience  and  accommodation  may  require 
it.  Obliging  people  tmnecessarily  to  walk  .46  of  a  mile  to  boaifl 
a  car  is  not  to  be  passed  over  lightly.  Especially  does  it  seem 
inopportime  at  this  time  to  allow  the  company  to  curtail  its  serv- 
ice to  save  money,  since  it  has  only  recently  been  granted  a  20 
per  cent  increase  of  rates.  Before  deciding  to  do  so  on  the  ground 
of  expense,  we  should  wish  to  give  the  matter  further  careful 
consideraticm.    But  we  do  not  find  it  neceaaaryi  in  determining 
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this  case,  to  base  our  decision  upon  that  point,  as  we  find  the 
other  gronnd  set  up  by  the  company,  viz.,  fuel  saving,  to  be  con- 
trolling. 

[8]  The  petitioner  bnyB  its  power  of  the  Eockingham  County 
light  &  Power  Company,  which  generates  its  electricity  by  coal. 
For  a  month  or  more  past,  the  power  company  would  have  been 
obliged  to  shut  down  its  plant  for  lack  of  coal  had  not  the  United 
States  government  loaned  it  sufficient  coal  from  its  nei^boring 
shipyards  at  Kittwy,  Maine,  to  keep  it  running,  and  we  under- 
stand it  is  still  running  on  government  coal.  Realizing  the 
necessity  to  economize  on  its  fuel,  and  being  urged,  as  all  public 
utilities  in  New  England  have  beai  urged,  by  the  authorities 
at  Washington  to  discontinue  all  unnecessary  service,  the  peti- 
tioner, as  well  as  the  Massachusetts  Northeastern  Street  Railway 
Company,  which  also  buys  its  power  of  the  Rockingham  County 
Light  &  Power  Company,  began  to  reduce  its  car  mileage  by 
running  cars  less  frequently  and  discontinuing  track  mileage. 
In  Dover  and  Somersworth  cars  were  reduced  from  half-hourly 
to  hourly  service  after  7 :86  p.  m.  In  Rochester,  which  has  only 
hourly  service,  not  so  many  cars  were  discontinued  as  at  Dover 
and  Somersworth,  but  from  Central  Square  to  Strafford  Square 
in  Rochester  it  proposes  to  discontinue  operating  till  April  1 
next,  and  this  is  the  only  track  mileage  over  its  ^stem  which  it 
intends  to  discontinue. 

Does  the  contemplated  saving  of  coal,  taking  into  consideration 
the  present  fuel  situation,  warrant  the  public  inconvenience 
which  will  be  occasioned  if  this  petition  is  granted  ? 

It  is  a  matter  of  common  knowledge  that  this  coimtry,  especi- 
ally New  Englimd,  is  passing  through  a  period  of  unprecedented 
coal  shortage,  with  no  immediate  prospect  of  conditions  being 
any  better.  On  account  of  it,  places  of  amusement,  factories, 
and  business  places  were  recently  ordered  by  the  United  States 
government  to  close  for  five  successive  days  and  one  day  for  each 
of  the  following  ten  weeks.  But  even  this  drastic  order  has  not 
given  the  necessary  relief;  and  much  suffering  from  cold  is  being 
experienced  by  those,  especially  the  poor  in  cities,  who  are  unable 
to  secure  fuel.  It  must  be  iidmitted  by  everyone  that  the  saving 
of  fuel  in  this  emergency  is  of  vastly  more  importance  than  the 
inconvenience  people  m^y  be  pi^t  to  in  walking  at  most  not  over 
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.46  of  A  mile  to  take  a  stteet  car,  provided  there  is  any  material 
saving  of  fuel  as  the  result  of  such  inconvenience.  To  determine 
this  question,  we  asked  the  company  to  submit  to  us  a  computa* 
tion  showing  what  the  coal  saving  would  be  if  its  request  were 
granted.  The  figures  submitted  showed  that  the  saving  would 
be  approximately  2,000  pounds  per  week.  It  further  stated 
that  the  car  mileage  reduction  already  made  over  the  Massachu- 
setts Northeastern  Street  Railway  and  the  Dover,  S<Hnersworth, 
Rochester  Street  Railway  had  effected  a  saving  of  approximately 
126  totis  of  coal  during  the  fourteen-day  period  between  Jan- 
uary 8  and  January  16,  1918.  While  we  are  convinced  that  the 
exact  saving  of  fuel  cannot  be  reduced  to  an  exactness  which  can- 
not be  questioned,  yet  we  know  that  iiAenever  a  street  car  is  not 
operated  no  power  is  being  consumed,  and  there  is  necessarily 
some  saving  of  fuel  on  that  account.  The  amount  to  be  saved 
by  ceasing  to  operate  a  short  distance  of  track  mileage  may  be 
slight  in  proportion  to  the  amount  consumed  by  a  big  power 
plant  like  the  Rockingham  County  Light  &  Power  Company, 
but  when  you  take  into  accouAt  the  aggregate  saving  of  all  the 
small  units  of  mileage  discontinued  over  the  whole  system  the 
saving  becomes  worth  while.  If  each  community  were  allowed 
to  prevent  the  curtailment  of  service  which  affected  it,  on  the 
ground  that  the  saving  of  fuel  thereby  would  be  inconsequential, 
the  general  public  would  lose  this  aggregate  savings  which  we 
find  at  this  time  to  be  so  necessary.  So,  in  this  case  the  saving 
of  coal  by  discontinuing  running  the  cars  from  Central  to  Straf- 
ford Square  may  seem  in  itself  inconsequential,  but  as  a  com- 
ponent part  of  the  aggregate  saving  from  discontinuance  of  car 
mileage  over  the  whole  system,  it  is  of  great  importance,  and 
should  be  allowed  in  the  present  crisis  as  a  war  measure. 

After  the  hearing  and  after  the  attorneys  for  the  opposition 
had  been  given  an  opportunity  to  inspect  the  data  submitted  by 
the  railroad,  they  wrote  the  Commission  a  letter  in  which  they 
said:  ''While  we  recognize  that  there  would  be  a  small  saving 
of  coal  by  the  discontinuance  prayed  for.  It  is  equally  dear  to 
us  that  such  saving  in  itself,  under  ordinary  conditions,  would 
not  warrant  a  curtailment  of  the  public  service  on  our  main 
street.  If,  howev^,  the  Commission  should  be  of  the  opinion 
that  the  probable  saving  of  coal,  though  small,  is  sufficient  to 
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*warraiit  such  an  order  purely  as  a  temporary  war  measure,  we 
shall  not  further  appear  in  opposition  to  the  order.  We,  of 
course,  understand  that  in  that  evtent  the  order  would  be  limited 
to  the  duration  of  the  ooal  shortage,  and  not  to  extend  in  any 
event,  beyond  April  1st'' 

For  the  reasons  given  above,  we  believe  as  a  war  measure  the 
petition  should  be  granted.  If  prior  to  April  1st,  next,  the  ooal 
situation  should  become  easier,  the  case  may  be  reopened  and 
the  order  revoked  if,  imder  the  changed  conditions,  justice  may 
require  it    An  order  will  issue  accordingly. 

Niles  and  Worthen,  Commissioners,  concur. 

Note.— In  Cape  May,  D.  B.  &  S.  P.  B.  Co.  Oct.  12,  1917,  the 
New  Jersey  Commission  refused  to  require  the  operation  of  an 
electric  railway  carrying  passengers  and  freight  in  the  city  of  Gape 
May  and  from  Sewell's  Point  to  Cape  May  Point,  where  it  appeared 
that  the  road  had  been  operated  for  many  years  at  a  loss,  and  that 
the  road,  rolling  stock,  and  power  plant  were  in  need  of  immediate, 
rehabilitation  requiring  the  expenditure  of  large  sums  of  money,  and 
it  appeared  that  the  road  was  not  likely  to  pay  operating  expenses 
and  taxes.  The  C<Mnmission  said:  "We  reach  this  conclusion  re- 
luctantly, because  we  are  mindful  of  the  convenience  to  the  com- 
munity afforded  by  railway  facilities  for  the  transportation>  as  in 
this  case,  of  passenger  and  freight  It  is  only  in  an  extreme  case 
that  we  should  conclude  not  to  require  operation.  If  this  road  were 
part  of  a  larger  system,  the  case  would  be  different,  but  it  is  a  small 
system,   which  must   depend  entirely   on  local   business   for   ita 
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powers  to  enable  it  to  c%rry  out  the  purposes  of  the  aet,  the  New 
York  Commission,  Second  District,  has  power,  in  aj^roving  a  plan  of 
reorganization  including  the  issuance  of  securities,  to  require  the  com- 
pany to  reserve  20  per  cent  of  its  gross  revenues,  month  by  month,  for 
the  maintenance  and  depreciation  of  its  property  during  the  month,  al- 
though the  company  was  not  able  to  pay  the  full  interest  on  its  bonds, 
where  such  amount  is  not  excessive  or  unreasonable  and  the  mortgages 
securing  the  bonds  contemplated  the  application  of  gross  receipts  to  the 
payment  of  operating  expenses  and  to  reserves  effectively  set  apart,  and, 
under  the  general  policy  of  the  law,  operating  expenses  including  main- 
tenance and  depreciation  are  to  be  taken  care  of  out  of  income  before 
any  portion  thereof  should  be  devoted  to  capital  charges. 

(SooTT,  J.,  dissents.) 

[January  18,  1918.] 

Cbbtiobari  to  review  an  order  of  the  New  York  Public  Serv- 
ice Commission,  First  District,  requiriijg  the  New  York  Rail- 
ways Company  to  set  aside  20  per  c«it  of  its  gross  operating 
revenues  month  by  month,  to  provide  for  maintenance  and  de- 
preciation of  its  properties  during  the  month ;  writ  of  certiorari 
dismissed  and  order  of  the  Commission  confirmed. 

Appearances :  J.  L,  Quackenbush,  of  New  York  city  (Richard 
Reid  Rogers,  of  New  York  city,  of  coutiflel,-and  J.  Tuf  ton  Mason, 
of  New  York  city,  on  the  brief),  for  relator  New  York  Railways 
Company ;  Wing  &  Russell,  of  New  York  city  (Burt  D.  Whedon, 
of  New  York  city,  of  counsel,  and  S.  Sidney  Smith,  of  New 
York  city,  on  the  brief),  for  relators  Hall,  Howland,  and  Leigh- 
ton;  William  L.  Ransom,  of  New  York  city  (Oliver  0.  Semple, 
of  New  York  city,  of  counsel),  for  respondents* 

Smith,  J.,  delivered  the  opinion  of  the  court: 
Pursuant  to  foreclosure  decrees  of  the  circuit  court  of  the 
United  States,  the  property  and  franchises  of  the  Metrop<ditan 
Street  Railway  Company  were  sold  to  a  purchasing  committee 
of  bondholders  acting  imder  a  reorganization  plan.  Thereafter 
the  purch^ers  conveyed  the  property  and  franchise  thus  piu*- 
chased  to  the  New  York  Railways  Company,  the  relator  in  this 
proceeding.  This  reorganization  plan  contemplated  the  forma- 
tion of  the  relator  company  with  a  capital  stock  of  $17,500,000 
piur  value,  the  issuance  by  said  corporation  of  $16,768,100  face 
value  of  thirty-year  first  real  estate  and  refunding  mortgage  4 
per  cent  gold  bonds,  and  of  $31,933,400  face  value  of  thirty-year 
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adjustment  mortgage  5  per  cent  income  gold  bonds,  subject  to 
the  first  real  estate  and  refunding  mortgage.  In  respect  to  the 
income  bonds,  the  reorganization  plan  provided  that  the  mort- 
gage securing  the  same  should  provide  for  such  method  or 
methods  of  determining  the  net  income,  and  should  be  in  such 
form  as  the  said  joint  committee  should  prescribe.  The  adjust- 
ment mortgage  as  thus  approved  by  the  joint  committee  provided 
for  the  payment  from  the  net  income  of  the  corporation  of  5 
per  cent  interest,  provided  the  same  should  be  earned,  and  pro- 
vided that  the  net  income  should  be  ascertained  by  deducting 
from  the  gross  income  ^^the  expenditures  actually  made  and  re- 
serves effectively  set  apart  as  shall  be  properly  chargeable  against 
such  gross  earnings  and  income  during  such  period.''  Both 
mortgages  contained  this  provision :  "At  all  times  the  company 
will  keep  its  said  railroads  owned  and  leased  and  the  railroads 
of  the  auxiliary  companies  adequately  equipped  with  cars  and 
other  equipment  and  rolling  stock,  and  will  maintain  in  good 
order  and  condition,  reasonable  wear  and  tear  excepted,  all  such 
cars  and  other  equipment  and  rolling  stock,  and  whenever  any 
such  cars  or  equipment  or  rolling  stock  shall  be  worn  out  or  be 
destroyed  the  company  promptly  will  cause  the  same  to  be  re- 
placed by  other  cars  or  equipment  or  rolling  stock  of  at  least 
equal  value  and  capacity,  so  that  at  all  times  the  value  and  ca- 
pacity of  such  cars  and  other  equipment  shall  be  fully  kept  up ; 
and  at  all  times  the  company  will  set  apart^  use,  and  apply  for 
that  purpose  so  much  of  the  earnings  of  the  property  mortgaged 
and  pledged  hereunder  as  may  be  required  for  such  maintenance 
and  replacement  of  such  equipment  subject  to  the  lien  hereof." 

Both  mortgages  further  provide:  "The  company  will  not 
cause,  permit^  or  suffer  any  auxiliary  company  to  become  in- 
debted except  for  current  operating  debts  incurred  in  the  ordi- 
nary course  of  business^  or  to  issue  any  evidence  of  indebtedness 
to  pay  or  to  reimburse  any  auxiliary  company  for  any  outlay  for 
any  improvement  or  extension,  the  cost  of  which  should  properly 
be  charged  as  an  operating  or  a. maintenance  expense  or  against 
any  fund  reserved  for  maintenance  or  depredation." 

In  order  to  carry  out  the  plan  of  reorganization  the  Commis- 
sion finally  made  three  orders:  (1)  On  January  24,  1912, 
authorizing  the  issue  of  the  stocks  and  bonds;  (2)  on  February 
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27,  1912,  consenting  to  the  execution  of  the  mortgages;  (3)  on 
February  27,  1912,  requiring  among  other  things  the  company 
to  reserve  20  per  cent  of  its  gross  operating  revenues  month  by 
month  to  provide  for  maintenance  and  depreciation  of  its  proper- 
ties during  the  month.  The  last  order,  as  to  the  provision  men- 
tioned, was  confirmed  on  rehearing  by  the  Commission.  It  is  to 
review  this  last  order  that  this  proceeding  is  brought  The  order 
was  made  upon  abundant  proof  as  to  the  reserve  fund  necessary 
for  maintenance  and  depreciation,  and  is  not  questioned  upon 
that  ground.  The  sole  contention  of  the  relator  is  that,  whether 
right  or  wrong,  it  is  the  province  of  the  corporation  directors, 
and  not  that  of  the  Commission,  to  determine  what  amount 
should  be  set  aside  for  that  purpose. 

Preliminarily  it  is  well  to  note  that  this  order  was  made  in 
February,  1912.  The  20  per  cent  of  the  gross  income  has  been 
set  aside  as  therein  required.  For  the  actual  maintenance  ex- 
penses about  16i  per  cent  has  been  required,  and  about  8 J  per 
cent  has  been  set  aside  to  provide  for  depreciation  and  obso- 
lescence. At  this  time  upwards  of  $3,000,000  has  thus  accumu- 
lated. The  relator  has  been  able  to  pay  only  3  per  cent  interest 
upon  these  income  bonds.  In  pursuance  of  the  reorganization 
plan,  these  bondholders  are  entitled  for  a  time  to  name  directors 
to  a  number  one  less  than  a  majority  of  the  Board.  If  the 
amount  of  this  fund  to  be  reserved  for  depreciation  were  left  to 
the  directors,  it  is  fair  to  assume  that,  with  so  large  a  representa- 
tion of  the  income  bondholders  upon  the  Board,  the  moneys  thus 
reserved  would  largely  be  applied  to  the  payment  of  the  interest 
upon  these  bonds  up  to  5  per  cent,  and  the  fund  reserved  for 
depreciation  would  be  reduced  to  a  minimum.  The  amount  now 
reserved  is  shown  by  the  evidence  to  be  no  more  thMi  is  necessary 
to  take  care  of  depreciation  and  obsolescence.  If  the  relator's 
contention  be  sothid,  these  directors  can  entirely  deplete  this 
fund  for  the  payment  of  this  interest  until  a  time  comes  when 
such  a  fimd  will  be  necessary  to  restore  the  road  to  a  proper 
standard,  and  there  will  be  no  fund  applicable  thereto,  and  the 
Commission  charged  with  the  duty  to  protect  the  public  is  power- 
less to  prevent  the  waste. 

In  People  ex  rel.  Birmingham  Light,  Heat,  &  P.  Co.  v. 
Stevens,  208  N.  Y.  7,  96  N.  E.  114,  application  wag  made  for 
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leave  to  issue  bonds  and  preferred  stock  for  the  purpose  of  pay- 
ing certain  promissory  notes  outstanding  and  certain  floating  in- 
debtedness. The  Commission  granted  the  permission,  but  con- 
ditioned the  same  upon  the  corporation  charging  off  upon  the 
books  $100,000  of  stock  liability  appearing  thereupon.  Upon 
certiorari  the  appellate  division  sustained  the  order.  This  ruling 
was  reversed  by  the  court  of  appeals  (1)  upon  the  ground 
that  the  Commission  was  not  authorized  to  condition  its  assent 
upon  the  agreement  of  the  coiT)oration  to  charge  off  this  liability ; 
and  (2)  upon  the  ground  that  it  did  not  appear  from  the  evi- 
dence that  these  promissory  notes  did  not  represent  operating  ex- 
penses, including  such  a  fund  as  should  have  been  reserved  for 
depreciation  and  obsolescence.  The  court  there  held  that  the 
corporation  could  not  properly  issue  long-term  bonds  for  the 
purpose  of  paying  repairs  made  necessary  by  depreciation  and 
obsolescence,  and  that  the  Commission  was  not  authorized  to 
assent  thereto.  Extracts  from  the  opinion  show  clearly  the  ex- 
tent of  the  holding:  "The  question  as  to  what  expenditures  are 
a  proper  basis  for  permanent  capitalization  is  an  important  one, 
always  a  proper  and  hecessary  subject  for  consideration,  not 
alone  by  the  directors  of  a  corporation,  but  by  any  commission 
that  haa  authority  to  grant  or  withhold  its  consent  to  the  issuance 
of  new  stock  or  bonds  which  are  to  become  a  part  of  the  corpora- 
tion's permanent  capitalization.'^ 

Again: 

^'We  are  nevertheless  of  the  opinion  that  it  was  the  duty  of  the 
Commission  to  determine  whether  the  stock  and  bonds  proposed 
by  the  relator  were  to  secure  money  to  pay  floating  indebtedness 
incurred  in  the  ordinary  running  expenses  of  the  corporation. 
Such  a  determination  by  the  Commission  would  not  be  substi- 
tuting the  judgment  of  the  Commission  for  the  judgment  of  the 
directors  of  the  company  in  the  management  of  its  affairs,  at 
least  if  the  directors  of  the  company  had  wholly  and  intentionally 
ignored  the  self-evident  proposition  that>  except  for  special  and 
extraordinary  circumstances,  some  part  of  the  expenses  of  renew- 
ing machines  and  plant  originally  charged  to  capital  account 
must  be  paid  as  a  part  of  the  operating  expenses  of  a  corporation 
from  year  to  year.  We  refer  to  the  necessity  of  a  corporation 
providing  for  some  part  of  the  expenses  of  renewing  machinery 

P.U.R.1918B. 

Digitized  by  VjOOQIC 


712  NEW  YORK  APPELLATE  DIVISION. 

and  plant  from  year  to  year  as  self-evident,  because  it  has  been 
so  considered  and  expressed  by  the  courts  in  many  cases.  People 
ex  reL  Jamaica  Water  Supply  Co.  v.  State  Tax  Comrs.  196  N» 
Y.  39,  57,  58,  89  N.  E.  581;  id.  128  App.  Div.  18,  17,  18,  112 
N.  Y.  Supp.  392  J  People  ex  rel.  Third  Ave.  R  Co.  v.  State  Tax 
Comrs.  136  App.  Div.  155,  159,  120  N.  Y.  Supp.  528,  affirmed 
in  198  N.  Y.  608,  92  N.  E.  1098 ;  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Eep.  148. 

"In  the  Jamaica  Water  Supply  Co.  Case  this  court  said: 
*We  suppose  that  judicial  notice  may  be  taken  of  the  fact  that^ 
in  the  conduct  of  many  industrial  enterprises,  there  is  a  constant 
deterioration  of  the  plant,  which  is  not  made  good  by  ordinary 
repairs,  which,  of  course,  operates  continually  to  lessen  the  value 
of  the  tangible  property  which  it  affects.  The  amount  of  thia 
depreciation  differs  in  different  enterprises,  but  the  annual  rate 
is  usually  capable  of  estimate  and  proof  by  skilled  witnesses. 
No  corporation  would  be  regarded  as  well  conducted  which  did 
not  make  some  provision  for  the  necessity  of  ultimately  replac- 
ing the  property  thus  suffering  deterioration.' 

"In  that  case  in  the  appellate  division  it  was  said :  ^The  net 
income  of  a  corporation  for  dividend  purposes  cannot  be  deter- 
mined until  all  taxes,  depreciation,  maintenance,  and  upkeep 
expenditures  have  been  deducted.  Otherwise  the  dividend  is 
not  paid  from  the  earnings,  but  by  a  depreciation  of  the  capital 
account'  .  .  .  [Again],  in  the  Third  Avenue  R  Co.  Case 
it  was  said :  *The  annual  ordinary  expenditures  for  repairs,  re- 
placements, and  renewals  upon  such  a  property  cannot  be  as- 
sumed to  make  it  unnecessary  to  provide  a  fund  which  will 
replace  its  engines,  electrical  equipment,  and  other  physical 
property,  which  at  some  time  must  be  replaced.' 

"In  the  city  of  Eaoxville  v.  Knoxville  Water  Co.  Case  it  wa& 

said:    'It  is  entitled  to  see  that  from  earnings  the  value  of  the 

property  invested  is  kept  unimpaired,  so  that  at  the  end  of  any 

given  term  of  yeai'S  the  original  investment  remains  as  it  was  at 

the  beginning.    It  is  not  only  the  right  of  the  company  to  make 

such  a  provision,  but  it  is  its  duty  to  its  bond  and  stock  holders, 

and,  in  the  case  of  a  public  service  corporation,  at  least,  its  plain 

duty  to  the  public.    If  a  different  course  were  pursued,  the  only 

method  of  providing  for  replacement  of  property  which  ha» 
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ceased  to  be  useful  vrould  be  the  inrestment  of  new  ci^tal  and 
the  issue  of  new  bonds  or  stocks.  This  course  would  lead  to  a 
constantly  increasing  variance  betweeu  presait  value  and  bond 
and  stock  capitalization^  a  tendency  which  would  inevitably  lead 
to  disaster  either  to  the  stockholders,  or  to  the  public,  or 
both.'     .     .     .      • 

''It  will  not  be  denied  that  fuel  and  such  other  materials  as  are 
consumed  from  day  to  day,  and  the  labor  incurred  in  daily  main- 
tenance, should  be  paid  for  from  the  earnings  of  the  corporation 
as  a  part  of  its  running  expenses,  prior  to  the  payntent  of  inter- 
est upon  bonds  or  dividends  upon  the  capital  stock.  A  reason- 
able consideration  of  the  interests  of  a  corporationt,  and  the  ulti- 
mate good  of  its  stock  and  bond  holders,  and  a  r^^ard  iot  the 
investing  public  and  that  fair  dealing  which  should  be  observed 
in  all  business  transactions,  require  that  machines  and  tools  paid 
for  and  charged  to  capital  account,  but  which  necessarily  become 
obsolete  or  wholly  worn  out  within  a  period  of  years  after  the 
same  are  purdiased  or  installed,  should  be  renewed  or  replaced 
by  setting  aside  from  time  to  time  an  adequate  amount  in  the 
nature  of  a  sinking  fund,  or  that  by  some  other  system  of  financ- 
ing the  corporation  put  upon  the  purchaser  fr(»n  the  CK^rporation 
the  expense,  not  alone  of  the  daily  maintenance  of  the  plant,  but 
a  just  proportion  of  the  expenses  of  renewing  and  replacing  that 
part  of  the  plant  which,  although  not  daily  constmied,  must 
necessarily  be  practically  consumed  within  a  given  time." 

I  have  quoted  thus  fully  from  the  opinion  to  fidiow,  first,  that 
the  allowance  for  depreciation  and  obsolescence  must  be  deemed 
a  part  of  the  operating  expenses  of  a  corporation ;  and,  secondly, 
that  a  corporation  is  not  authorized  to  issue  bonds  or  stock  to 
provide  therefor,  and  that  the  Public  Service  Commission  is 
not  authorized  to  consent  to  such  an  issuance.  It  is  true  that 
the  proposition  there  decided  was  not  the  exact  proposition  here 
presented,  but  the  converse  of  the  proposition  is  squarely  pre- 
sented. If,  as  there  held,  new  stock  or  bonds  cannot  issue  to 
make  good  depreciation  and  obsolescence;  and  if,  aa  contended 
by  the  relator,  the  Commission  is  not  authorized  to  require  a 
sufficient  fund  to  be  set  apart  to  provide  for  the  same, — ^the  Ic^is- 
iature  has  wholly  failed  to  accomplish  its  purpose  to  provide 
protection  for  the  investing  and  traveling  public    That  this  was 
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the  purpose  of  the  creatioii  of  the  Publie  Service  Oommisaion 
is  held  by  all  the  authcnities.  Not  only  is  the  iseuanoe  of  new 
stock  and  bonds  made  subject  to  the  approval  of  the  Commission, 
but  explicit  power  is  given  to  the  Commission  to  provide  com- 
plete and  adequate  equipment  for  the  convenience  of  the  travel- 
ing public.  Section  50  of  the  act  gives  power  to  the  Commis- 
sion to  order  repairs  and  changes,  to  order  alterations  in  terminal 
facilities,  in  motive  power  and  equipment,  to  provide  what  in  its 
judgment  is  adequate  service  and  facilities  for  the  transportation 
of  persons  and  property. 

Under  settled  rules  of  statutory  interpretation,  power  is  im- 
pliedly given  to  take  such  action  as  may  be  necessary  to  make 
effective  the  powers  explicitly  given  to  accomplish  the  purpose  of 
the  enactm^it  But  in  this  case  we  need  not  resoort  to  the  rule 
of  implied  powers,  for  by  §  4  of  the  act  it  i»  provided  that  ^^there 
shall  be  a  Public  Service  Commission  for  each  district,  and  each 
Commission  shall  possess  the  powers  and  duties  hereinafter 
specified,  and  also  all  powers  necessary  or  pr<^r  to  enable  it  to 
carry  out  the  purposes  of  this  act."    [Consol.  Laws  chap.  48.] 

If  this  power  be  denied,  the  directors  are  at  liberty  to  divert 
this  fund  necessary  for  the  maintenance  of  the  value  of  the 
security,  and  also  necessary  for  adequate  service  to  the  traveling 
public,  to  the  payment  of  the  interest  on  these  income  bonds. 
When,  therefore,  in  the  course  of  time  it  becomes  necessary  to 
replace  obeoleseent  and  depreciated  equipment,  what  is  the  situ- 
ation created}  No  fund  will  have  been  reserved  for  that  pur- 
pose. The  Commission  is  not  authorized  to  assent  to  the  issuance 
of  new  securities  therefor.  The  necessary  replacement  cannot 
be  made  for  lack  of  funds  and  of  ability  to  procure  them*  The 
corporation  becomes  unable  to  perform  its  public  functions,  and 
corporate  death  is  inevitable.  Another  reorganization  becomes 
necessary,  with  the  consequent  material  impairment  of  secur- 
ities. Even  if  power  existed  to  raise  money  for  re{^acem^at8  by 
the  issue  of  new  securities,  the  fatal  ending  is  only  postponed. 
If  the  legislature  has  left  this  loophole  in  its  scheme  for  the 
protection  of  the  security  holders,  it  has  made  a  serious  blunder. 
Such  a  fate  has  befallen  too  many  of  these  corporations,  and  it 
was  largely  to  prevent  just  such  catastrophies  that  this  Com- 
mission was  created.     The  court  should  not  so  construe  the 
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powers  given  as  to  permit  the  veiy  evils  wbich  the  legislature 
has  sought  to  remedy. 

This  holding  now  made  does  not  substitute  the  judgment  of 
the  Commission  for  that  of  the  board  of  directors,  except  so  far 
as  may  be  absolutely  necessary  to  provide  for  the  maintaiance  of 
the  value  of  the  securities  and  of  adequate  facilities  for  trans* 
portation  by  the  requirement  to  .pay  what  is  deemed  in  law 
'^operating  expenses''  from  income ;  and  as  I  read  the  statute  in 
view  of  the  purposes  of  its  enactment  this  authority  is  there 
given.  The  question  of  the  impairment  of  the  obligation  of  con* 
tracts  is  not  here  presented,  first,  because  the  contracts  were  made 
in  view  of  the  existing  powers  of  the  Commission ;  and,  secondly^ 
because  the  mortgages  both  contemplate  the  application  of  gross 
receipts  to  the  payment  of  operating  expenses,  and  to'  ^'reserves 
effectively  set  aparf '  in  which  these  items  are  included.  While 
the  powers  given  to  the  Commission  have  been  in  some  cases 
strictly  construed,  no  case  has  denied  to  the  Commission  powers 
absolutely  necessary  to  accomplish  the  purposes  of  its  creation. 

In  my  judgment,  the  order  was  properly  made,  and  the  writ 
of  certiorari  should  be  dismissed,  and  determination  of  the  Com- 
jnission  should  be  confirmed,  with  $50  costs  and  disbursements 
to  respondents.    Order  filed. 

Clarke,  P.  J,  and  Page  and  ShearUi  JJ.,  concur. 

Scott,  J.  (dissentiqg) : 

I  am  unable  to  concur  in  the  decision  about  to  be  made,  simply 
because  I  cannot  find  in  the  statute  any  authority  for  the  order 
brought  up  for  review.  I  do  not,  for  the  purposes  of  this  appeal,, 
questipn  the  proposition  that  prudent  management  of  a  corpora- 
tion like  the  TeHaioft  requires  that  some  part  of  its  earning  should 
be  set  aside  for  the  establishment  of  a  fund  to  meet  possible 
future  depreciation  of  plant ;  nor  do  I  questipn  the  power  of  the 
legislature  to  authorize  the  Public  Service  Commission  to  deter- 
mine what  proporticm  of  Ite  earnings  should  be  so  devoted. 

The  difficulty  I  find  is  that  the  legislature  has  not  conferred 
such  power.  The  respondent  relies  od  §  52  of  the  Public  Serv- 
ice .Commissions  Law ;  but  that  section,  as  I  read  it,  relates  only 
to  the  manner  o^  keeping  the  aocouoat^,  and  has  no  reference  to 
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the  manner  in  which  the  income  share  shall  be  expended.  Hy 
brother  Smith  finds  authority  in  the  Commission  to  make  the 
order  appealed  against,  in  the  broad  language  of  §  4  of  the  Pub- 
lic Service  Commissions  Act,  which  confers  upon  the  Conmiis- 
sion  "all  powers  necessary  or  proper  to  enable  it  to  carry  out 
the  purposes  of  this  act."  If  the  compulsory  establishment  of  a 
depreciation  fund  was  one  of.  the  declared  purposes  of  the  act, 
this  clause  would  undoubtedly  authorize  the  order  sought  to  be 
reviewed.  But  the  difficulty  I  find  is  that  it  is  not  one  of  these 
declared  purposes.  It  is  for  this  very  reason  that  such  exten- 
sive, and  even  minute,  authority  is  given  to  the  Commission  with 
regard  to  other  matters,  that  I  am  unable  to  spell  out  implied 
authority  to  do  that  which  the  Commission  has  undertaken  to 
do  here.  If  the  legislature  had  desired  to  invest  the  Public 
Service  Commission  with  power  to  prescribe  what  amortization 
funds  should  be  taken  out  of  income,  it  could  have  done  so  very 
simply  and  in  a  few  words.  That  it  did  not  do  so  is  suggestive 
that  it  did  not  intend  to  confer  such  power. 
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BOBOUGH  OF  CATASAUQUA 

v. 

LEHIGH  VALLEY  TBAN3IT  OOMPANT. 

[Complaint  Docket  No.  1206.] 

Discrimination  ^  Bates -^  Street  railways -^  Suburban  locoUflM. 

1.  No  unjust  discrimination  in  street  railway  rates  is  shown  to 
exist  against  a  locality  merely  because  the  rate  per  mile  is  a  fraction 
of  a  cent  higher  to  a  near-by  city  than  that  collected  from  other  locali- 
ties lying  practically  in  the  same  suburban  area;  since  the  element  of 
distance  is  not  the  only  factor  that  must  be  considered  in  fixing  rates. 

Bates  »  Bound'trip  ticTcets  —  Place  of  sale, 

2.  Round'trip  tickets  for  street  railway  transportation  in  subur- 
ban areas  should  be  sold  on  the  cars,  as  well  as  at  the  offices,  of  the 
company. 

[January  8,  1018.] 

CoHPLAiNT  ailing  that  the  street  railway  rates  between  the 
borough  of  Catasanqua  axnl  the  city  of  Allentown  were  excessive 
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and  disonininatory;  order  directing  street  railway  compan;  to 
have  roimd-trip  tickets  on  sale  on  the  cars. 

Brechty  Commissioner:  The  borough  of  Catasauqua  lies  by 
way  of  trolley  approximately  4^  miles  north  of  the  city  of  Al- 
lentown,  and  has  a  population  of  about  7,000.  Two  divisions 
of  street  railway  owned  and  operated  by  the  Lehigh  Valley 
Transit  Company  extend  from  Allentown  through  Catasauqua; 
and  furnish  traffic  connections  between  the  two  towns.  Three 
grades  of  fares  have  been  established  by  the  railway  company 
under  its  published  tariff  between  the  two  municipalities.  A 
straight  cash  fare  of  10  cents  in  either  direction,  a  round-trip 
ticket  valid  thirty  days  for  15  cents  or  7^  cents  one  way,  and  a 
commutation  ticket — 54  trips — ^limited  to  the  calendar  month 
for  $2.50,  making  a  one-way  fare  of  4.63  cents. 

In  the  complaint  filed  it  is  alleged  that  the  fares  which  the 
people  of  Catasauqua  are  charged  by  the  Lehigh  Valley  Transit 
Company  on  its  lines  to  Allentown  are  excessive,  and  that,  in 
comparison  with  the  fares  respondent  charges  between  Allen- 
town and  other  towns  and  localities  in  that  immediate  terri- 
tory, the  borough  of  Catas&uqua  is  discriminated  against  in  the 
matter  of  rates.  Li  its  answer  the  respondent  denied  that  the 
fares  charged  for  transportation  between  Catasauqua  and  Allen- 
town were  either  excessive  or  discriminatory,  and  averred  that 
its  rates  were  just  and  reasonable,  and  that  no  undue  preference 
was  given  to  any  town  or  locality  on  its  lines  in  that  respect  in 
the  neighborhood  of  Catasauqua  or  elsewhere. 

During  the  hearing  it  developed  that  the  complainant  with- 
drew its  objections  to  the  commutation  ticket,  and  admitted  up- 
on the  record  that  it  was  satisfactory.  The  complaint  accord- 
ingly was  pressed  only  against  the  cash  fare  charged  and  the 
method  of  obtaining  the  round-trij>  ticket  Up<HX  these  two 
features  of  the  case  the  complainant  specifically  uiged: 

(1)  That  the  straight  cash  fare  oi  10  cents  a  trip  now<;harged 
by  respondent  on  its  lines  between  Catasauqua  and  Allentown 
is  discriminatory  and  excessive,  and  should  be  reduced  to  5 
cents; 

(2)  That  the  round-trip  ticket  for  transportation  over  the 
aforesaid  lines,  which  is  now  only  obtainable  at  the  offices  of  the 
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transit  compaaxyy  skould  be  plaioed  in  the  liands  of  the  oondnetor 
and  sold  on  the  car. 

[1]  From  the  testimony  presented  it  appears  that  respond- 
ent charges  a  10-cent  fare  for  one  ride  from  Allentown  to  Cata- 
sauqna^  and  in  like  manner  to  five  or  six  other  places  lying 
within  a  radial  distance  of  about  8  miles  from  that  center.  Six 
of  these  places^  the  mean  distance  of  each  from  Allentown,  and 
the  rate  of  fare  per  mile,  are  given  in  the  table  herewith  ap]>end- 
ed: 

Cash  Fare  from  Alle&towa. 


TowiK* 


Catasauqua  via  Second  street 
Catasauqua  via  Sixth  street  . 

Emaus    

Jordan  Bridge   

Bethlehem   

South  Bethlehem 

CenterValley 


Milea. 

Rate  per  MUe. 

4.79 

.0208 

4.34 

xmo 

6.58 

.0162 

6.25 

.0160 

5.32 

.0188 

6.61 

.0151 

8.01 

.0125 

<  When  the  fare  is  computed  upon  the  basis  of  the  maximum 
distance  to  these  respective  places,  the  rate  varies  from  .0083 
cents  per  mile  for  South  Bethlehem  the  lowest,  to  .0118  cents  for 
Jordan  Bridge,  the  highest.  ITnder  this  method  of  computatiim 
the  rate  of  fare  for  Catasauqua  is  .0108  cents  per  mile. 

It  also  appears  that  the  borough  of  Catasauqua  is  the  only 
place  in  the  foregoing  list  that  is  given  the  opportunity  or 
advantage  of  using  a  return  ticket  in  going  to  Allentown.  "When 
this  ticket,  which  is  sold  for  15  cents,  is  used,  the  fare  one  way 
falls  below  the  cash  fare  of  10  cents  charged  to  Allentown  from 
all  the  other  points,  making  a  mileage  rate  under  this  special 
fare  of  .0173  cents  when  based  upon  average  distance,  and  .0091 
cents  computed  on  maximum  distance. 

The  data  submitted  in  this  comparison  of  fares  show  that  the 
rate  per  mile  charged  the  people  of  Catasauqua  is  a  fraction 
of  a  cent  higher  than  that  collected  from  other  communities 
lying  practically  in  the  same  suburban  area  of  Allentown.  This 
in  itself,  however,  although  in  contiguous  territory,  is  not  con- 
clusive evidence  that  the  rates  chained  by  respondent  are  dis- 
criminatory. The  element  of  distance  is  only  one  factor  that 
BTOst  be  considered  in  the  problem  of  arriving  at  a  just  and 
lequltaUe  rate  for  transportation,   whether  of   passengers  or 
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frei^t  Before  rates  may  be  properly  and  reasonably  com* 
pared,  the  Public  Service  Company  Law  requires  that  the  cir- 
cumstances and  conditions  under  which  a  like  and  contem^ 
poranecms  service  is  rendered  must  be  substantially  similar. 

It  is  not  to  be  expected  that  a  street  railway  system  can 
so  adjust  its  traffic  conditions  that  it  will  charge  all  places  along 
its  lines  the  same  rate  of  fare  per  mile.  Even  where  there  is 
but  a  single  Hne  of  street  cars  operated,  a  slight  difference  in 
far^  between  any  two  or  three  communities  along  its  line  is 
always  found  to  exist  And  where  there  is  a  system  of  car  lines 
radiating  from  5  to  20  miles  into  suburban  territory  from  some 
commercial  center,  the  problem  of  adjusting  fares  and  making 
them  uniform  upon  a  mileage  basis  becomes  still  more  difficult 
of  solution;  and  it  is  doubtful  whether  it  has  ever  been  worked 
out  in  practice  without  creating  some  confusion  or  inequalities 
in  the  rate  of  fare. 

Thk  of  necessity  will  be  the  case  as  long  as  street  railway 
fares  are  predicated  upon  the  present  zone  system,  which  pre- 
scribes a  fixed  rate,  usually  5  cents,  for  a  shorter  or  longer  run 
dependent  upon  local  conditions..  As  a  rule  the  length  of  the 
run  for  the  unit  of  fare  is  controlled  to  a  greater  or  less  extent 
by  the  topography  and  population  of  the  country  affected,  the 
proximity  of  large  cities  that  determine  the  flow  of  travel,  the 
markets  and  industries  established  along  the  line,  the  volume 
of  traffic  to  be  moved  between  certain  points,  the  value  of  the 
ri^ts  of  way,  the  length  of  the  road  as  a  whole,  and  kindred 
circumstances  that  may  hkve  to  be  duly  considered  in  render- 
ing service  that  will  be  for  the  best  interest  of  the  public  and 
the  road  operating. 

In  tiie  places  here  under  comparison  there  is  a  substantial 
difference,  ais  disclosed  by  the  testimony,  in  population,  indus- 
trial exivironment,  and  other  traffic  conditions,  which  of  necessity 
will  affect  more  or  less  the  rate  of  fare  per  mile.  Centre  Valley 
and  Jordan  Bridge  for  instance  are  small  communities  located 
some  distance  from  the  city  of  AUentown  in  a  rather  q>arsely 
settled  rural  neighborhood,  and  coaisequently  the  transportation 
features  present  are  materially  different  from  those  found  pre- 
vailing in  the  borou^  of  Ciatr  jaikqua«  The  two  Bethlehems 
form  one  community  with  a  population  upwards  of  60,000  j 
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and  in  die  past  few  years  this  locality  kas  beecnne  one  of  the 
busiest  industrial  centers  in  the  country.  The  transit  lines  con* 
necting  those  towns  with  AUentown  nm  throng  a  populous 
section^  and  constantly*  carry  a  heavy  volume  of  traffic  In  those 
respects,  and  in  the  ejq>ense  for  maintenanoe  and  repairs  on  its 
roadbed,  the  Bethlehem  lines  belong  in  a  different  category  from 
the  lines  of  the  respondent  to  the  municipality  of  Catasauqua. 

The  borough  of  Emaus,  with  a  population  of  approximately 
4,000,  approadies  more  nearly  in  its  traffic  features  the  town  of 
Catasauqua;  and  yet  here  are  some  differences  arising  out  at 
distance  and  steam  railroad  competition  that  will  practically 
nullify  any  reasonable  effort  to  make  the  mileage  rate  of  the 
two  places  exactly  alike.  Catasauqua  now  pays  in  its  cadi  fares 
about  6  mills  more  per  mile  than  Emaus  when  measured  by 
mean  distance  and  2  mills  by  maximum  distance.  But  Cata- 
sauqua is  accorded  the  privilege  of  buying  a  round-trip  ticket, 
which  is  not  extended  to  the  people  of  Emaus;  and  whai  esti- 
mated upon  that  basis  the  mileage  rate  for  mean  distance  is 
about  2  mills  higher,  and  by  maximum  distance  a  fraction  of  a 
mill  lower,  for  Catasauqua.  In  view  of  the  difference  in  dis- 
tance of  the  two  towns  from  AUentown,  and  the  similarity  in 
many  other  respects  in  their  transportation  features,  it  would 
not  be  practicable,  mider  the  principle  now  in  vogue,  of  estab- 
lishii^  fares  by  zones  to  obtain  a  greater  equality  in  their  rates 
of  fare. 

No  relief  could  be  obtained  under  existing  circumstances  and 
ccmditions  if  the  prayer  of  the  complainant  were  granted,  inas- 
much as  under  the  ai^ument  presented  on  its  behalf  tiie  element 
of  distance  would  be  made  entirely  controlling  in  the  matter. 
The  people  of  Catasauqua,  instead  of  paying  a  fraction  of  a 
cent  more  per  mile,  would  then  be  charged  a  fraction  of  a  cent 
less.  It  would  simply  be  putting  the  boot  on  the  oliier  foot 
If  the  rate  is  now  unduly  discriminatory  with  respect  to  Cata- 
sauqua because  of  the  higher  mileage  rate,  it  would  then,  for  the 
same  reascMi,  become  unduly  preferential,  and  consequently  could 
not  be  sanctioned  under  the  law.  The  solution  is  not  found  in 
the  element  of  distance  alone,  as  the  complainant  would  have 
it  appear  but  must  be  looked  for  in  that  f aet  and  in  the  coexist- 
ing features  of  railway  traffic  prevailing. 
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The  Commission  oonsequently  finds,  in  view  of  the  com^- 
plicated  situation  presented  tbrou^out  the  suburban  territory 
involved  and  the  portioukr  facts  controlling  in  the  matter  of 
transportation  in  each  community,  that  the  people  of  Catasauqua 
do  not  suffer  any  discrimination  in  rates  of  fare  now  charged 
by  respondeat  on  its  lines  between  AUentown  and  the  borough  of 
Catasauqua. 

It  is  also  alleged  that  the  complainant  is  charged  an  exces- 
sive irate  of  fare.  Between  the  city  of  AUentown  and  Cata- 
sauqua there  are  two  fare  zones, — one  extending  from  AUen- 
towa  to  the  village  of  FuUertan,  lying  midway  j  the  other  from 
FuUerton  through  Catasauqua  to  Hokendauqua,  beyond.  A 
person  can  ride  for  a  6-c«it  fare  frwn  beyond  Catasauqua  to 
Fullerton,  and  for  another  5-cent  fare  into  AUentown,  and 
thence  by  a  free  transfer  to  any  point  in  ihe  city  reached  by  the 
lines  of  the  transit  company.  There  is  also  a  third  zone  over- 
lapping the  FuUerton  end  of  the  other  two  zones,  and  extending 
from  the  northern  limits  of  the  city  of  AUentown  to  the  southern 
boundary  of  the  borough  of  Catasauqua,  over  whidi  a  5-cent 
cash  fare  is  charged.  Bespondent  also  issues  a  round-trip  ticket 
for  16  e^its,  which  permits  the  holder  to  ride  for  7^  cents  from 
H(^endauqua  Bridge  to  AUentown,  and  then  by  free  transfer 
to  any  point  in  the  city  in  the  same  manner  as  when  a  cash  fare 
is  paid.  Catasauqua  is  the  only  place  on  respondent's  lines 
within  12  or  15  miles  from  AUentown  that  is  given  the  advan- 
tage of  a  round-trip  ticket  and  the  special  fare  which  it  offers. 

The  transit  company  operates  two  lines  of  railway  through 
the  territory  to  Catasauqua  and  beyond,  known  as  the  Second 
Street  and  the  Sixth  Street  lines.  The  Second  Street  line  has  a 
mean  trackage  distance  to  Catasauqua  of  4.79  miles  and  a  maxi- 
mum track  length  of  8.71  mUes;  the  Sixth  street  line  a  mean 
distance  of  4.34  miles  and  a  maximum  of  8.26  mUes.  For  these 
respective  distances  the  cash  fare  charged  is  10  cents,  and  the 
round-trip  fare  7^  cents  for  a  ride  one  way.  This  rate  of  fare 
per  se  cannot  be  ecmsidered  as  unreasonable  or  excessive,  espe- 
ciaUy  in  these  times  of  abnormal  inflation  in  the  cost  of  labor 
and  material. 

The  figures  submitted  by  respondent  for  the  purpose  of  show- 
ing the  earnings  <^  these  two  lines  of  raUway  were  not  given 
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in  sufficient  detail  to  have  an  aootmnting  value.  'Nor  was  the 
Commission  put  in  possession  of  any  facts  or  evidence  by  the 
complainant  by  which  it  could  discover  any  error  in  the  financial 
statement  of  the  railway  company.  As  set  forth  in  the  tabula- 
tions of  revenue  and  expenses  presented,  it  would  appear  that 
the  traffic  over  this  route  is  fairly  remunerative,  but  would  suf- 
fer more  or  less  seriously  if  the  fare  were  reduced  as  prayed  for 
by  the  complainant  The  Commission  accordingly  finds,  and 
will  issue  an  order  to  tiiat  effect,  that  the  present  rates  of  fare 
charged  on  respondent's  line  are  not  unreasonable  or  excessive. 

[2]  It  appears  that  the  round-trip  ticket  sold  by  respondent 
can  be  procured  only  at  its  main  station  or  office  at  Allentown 
and  at  three  or  four  agencies  in  the  b(m)ugh  of  Catasanqua. 
Formerly  this  ticket  could  be  obtained  from  the  conductor  on 
the  car;  but,  owing  to  some  allied  difficulty  in  making  change 
for  parties  who  apparently  for  Bome  reason  persisted  in  offer- 
ing bills  of  large  denomination  in  payment,  Ae  conductor  was 
unable  to  give  his  duties  in  other  respects  the  attention  which 
safety  and  despatch  demanded,  and  in  consequence  the  sale  of 
tickets  on  cars  was  discontinued. 

It  is  not  clear  to  the  Commission,  from  anything  appearing 
in  the  testimony,  why  the  sale  of  a  round-trip  ticket  should  be 
restricted  to  some  central  and  presumably  convenient  point  or 
points  along  respondent's  route.  Persons  in  Allentown  and  else- 
where along  these  car  lines  frequently  live  some  distance  trom 
the  point  where  tickets  are  sold,  and  are  not  only  put  to  incon- 
venience, but  necessarily  lose  time,  when  obliged  to  make  a  trip 
to  some  office  or  station  before  they  can  board  cars.  On  general 
principles  the  patron  who  uses  a  roimd-trip  ticket  should  be  ac- 
corded the  same  privileges  and  acoomimodation  that  are  extended 
to  the  individual  who  pays  a  cash  fare.  This  is  particularly 
true  where,  as  on  the  line  of  respondent,  it  has  been  found 
proper  and  necessary,  on  account  of  the  difficulty  of  adjusting 
fare  zones,  to  establish  a  round-trip  ticket  at  a  lower  rate,  and 
which,  at  the  option  of  the  patron,  may  be  used  instead  of  the 
cash  fare. 

The  Commission  therefore  finds  that,  while  there  is  no  objec- 
tion to  offer  the  round-trip  ticket  for  sale  at  some  central  station 
or  other  convenirat  point,  it  is  also  proper  and  necessary  for  the 
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convenience  and  accommodation  of  the  pnbKc  that  the  said  ticket 
be  placed  in  the  hands  of  the  conductor  or  some  proper  party 
and  regularly  offered  for  sale  on  cars  operated  in  each  direc- 
tion between  Allentown  and  the  borough  of  Catasauqua.  An 
order  will  be  made  diirecting  the  respondent  to  comply  with  this 
iinding  on  or  before  February  1,  1918.  The  complaint  in  all 
other  respects  is  not  supported  by  the  evidence  and  is  according- 
ly dismissed. 


VmmSTLVANlA  PtTBLIC  dSRVIOE  COMMISSKXN. 

BE  NOETHWESTEBN  ELECTBIO  SEBVICE  COMPANY. 

-      (Mtmieipal  CoBtract  Docket  Nos.  77S-783,  and  786.) 

Franchise  —  Maximum  rates  —  Public  poUoy. 

Th^a  Pennsylvania  Ck>mmi88ion  will  not  approve  a  muiifoipal  fran^ 
chise  att^npting  to  fix  maximitm  rates,  since  suck  a  contract  la  con* 
trary  to  the  public  policy  of  the  commonwealth. 

[February  19,  1918.] 

Application  for  certificates  of  public  convenience  evidencing 
approval  of  franchise  contracts ;  refused. 

By  the  Comousaon:  The  Northwestern  Electric  Service 
Company  has  applied  to 'the  Commission  for  certificates  of  pub- 
lic convenience,  evidencing  the  approval  by  the  Commission  of 
franchise  contracts  entered  into  between  it  and  the  townships 
iand  borough  above  mentioned. 

The  applicant  is  a  public  service  company  engaged  in  supply- 
ing light,  heat,  and  power  by  means  of  electricity  in  Erie  and 
GrtLwicfrd  counties,  and  the  contracts  in  questkm  authorize  it  to 
construct  its  system  in  the  highways  of  the  several  townships 
and  of  the  borough,  and  to  render  its  service  to  the  public  there- 
in. Each  of  tiiese  contracts  contains  a  provision  by  which  the 
company  agrees  that  its  rates  for  house  lighting  and  for  street 
lighting  shall  not  exceed  the  maxima  mentioned  in  the  respective 
contracts.  The  legislature  has  established  this  Commission  for 
the  purpose  id  regulating  the  rates  to  be  chained. by  public  serv- 
ice companies,  and  has  delegated  to  the  Commission  the  e*clu- 
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give  power  to  detenmne  what  are  the  just  and  reasonable  rates 
for  service  rendered  by  such  companies  at  a  particular  tima 
It  is  clear  that  it  was  the  intention  of  the  l^islature  to  place 
these  matters  exclusively  within  the  power  of  the  Commission, 
and,  therefore,  action  by  local  authorities  which  attempts  to 
establish  rates  to  be  charged  by  public  service  companies  is 
contrary  to  the  public  poliqr  of  the  commonwealth. 

The  difficulty  incident  to  the  establishment  of  rates  in  a  mu- 
nicip'^l  ordinance  has  been  brought  forcibly  to  the  attention  of 
the  Commission  in  numerous  cases  recently.  The  contracts  in 
question  fix  rates  for  service  to  the  public;  and  we  are  of  the 
opinion  that,  for  this  reason,  they  are  not  for  the  best  interests 
of  the  municipalities,  the  company,  or  the  public. 

The  Commission,  therefore,  finds  and  determines  that  the  ap- 
proval of  the  several  contracts  presented  in  these  proceedings 
is  neither  necessary  nor  proper  for  the  service,  safety,  accommo- 
dation, or  convenience  of  the  public,  and  the  several  applica- 
tions al^  therefore  refused,  this  19th  day  of  February,  1918. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  Wm.  D.  B.  Ainey,  Chairman. 


WISCONSIN  RAILROAD  COMMI8SIOir« 

BE  CITY  OP  EDGEBTON. 

Return '^  Water -^OperaUng  expenses  ^  Taxes. 

1.  In  estimating  a  water  company's  operating  expenses  for  rate- 
making  purposes,  an  amount  equal  to  li  per  cent  of  the  present  Talm 
of  tiie  property  is  a  fair  allowance  for  taxes. 

Depreciation  —  Water  -*  Amount. 

2.  An  annual  depreciation  aUowanee  of  1  per  eent  of  the  cost  new, 
excluding  materials  and  supplies,  is  adequate,  for  a  water  company,  in 
a  rate-fixing  case. 

Return  —  Water  —  Municipal  plant »  Amount. 

8.  An  amount  equal  to  6  per  cent  of  the  presait  value  of  a  atj 
water  plant  is  a  reasonable  aUowanoe  for  interest  upon  the  investment; 
this  rate  corresponding  with  the  average  rate  being  paid  by  the  city 
upon  its  outstanding  water  bonds. 

Apportionment  —  Water  —  Municipal  plant »  Fire  protection. 

4.  In  a  proceeding  to  fix  rates  for  a  municipal  water  utility,  where 
an  apporii<»iment  of  the  expense  and  revmue  to  the  general  service  tn^ 
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fire  proteetUm  ahotra  the  revenaea  oi  eadh  to  be  letM  iban  the  coat,  the 
queation  ol  the  charge  for  fire  proteotioii  ia  not  involved;  mnoe  the 
actual  coat  to  the  city  for  aiich  aervice,  regardleaa  of  the  rate  therefor, 
ia  the  amount  by  which  the  revenue  from  general  aervice  falla  abort  of 
meeting  the  full  ezpenae  of  the  utility. 
Betum  —  Water  —  Muntdpal  plant. 

(k  A  municipal  water  utility  waa  allowed  anbatantially  to  increaae 
ita  ratea,  where  the  coat  of  coal  had  increaaed  $3.03  per  thouaand  gallona 
of  water  pumped  over  the  weighted  average  for  four  yeara  prior,  and 
with  the  lower  coat  of  the  preceding  year  there  waa  a  deficit  in  the  ap- 
portioned coat  of  general  aervice. 

Discrimination  —  Bates  —  Water  —  Classes  of  consumers. 

6.  The  Wiaconain  Ck)mmi88ion  doea  not  look  with  favor  upon  a 
water-rate  achedule  recognizing  two  clasaea  of  general  conaumers,  with 
different  ratea  for  each,  becauae  of  ita  diacriminatory  appearance;  it 
being  more  aatiafactory  to  provide  one  rate  for  all  on  a  graduated 
schedule,  giving  the  larger  consumera  the  l^enefit  of  quantity  purchaaea. 

[December  31,  1017.] 

Applioatiow  of  the  City  of  Edgerton  for  authority  to  increase 
its  water  rates;  granted. 

By  the  Commission:  This  is  an  application  by  the  city  of 
Edgerton^  a  municipal  corporation^  which  owns  and  operates  a 
public  water  utility  at  Edgerton,  Wisconsin.  Applicant  states 
that  tiie  present  lawful  rates  are : 

Power  rate  8  centa  per  1,000  gallona 

Commercial  rate   12  centa  per  1,000  gaUona 

In  addition  to  the  rates  in  effect  as  specified  in  the  applica- 
tion, the  utility  has  on  file  with  the  Commission,  as  part  of  its 
rate  schedule,  service  charges  which  are  stated  as  being  quar- 
terly charges,  although  actually  they  are  applied  on  a  half-yearly 
basis,  as  follows: 

Jdetera  up  to  1  inch  $1.60  per  halt  year 

1  inch  to  2  inch  meters 2.50  per  half  year 

Jdetera  over  2  inchea  3.00  per  half  year 

An  increase  of  the  above  rates  to  13  and  17  cents,  respective- 
ly, per  1,000  gallons,  is  applied  for  on  the  ground  that  the  pres- 
ent rates  do  not  produce  sufficient  revenues  to  defray  the  neces- 
sary operating  expenses. 
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A  bearing  in  this  matter  was  held  in  the  <^ce  of  the  Bailraad 
Commission  at  Madison,  Wisconsin,  October  26,  1917.  G.  W. 
Blanchard,  Attorney,  appeared  on  behalf  of  the  city  of  Edger- 
ton.    There  were  no  appearances  in  opposition. 

The  city  of  Edgerton  had  a  population  in  I&IO  of  ,2,542.  The 
water  utility  was  serving  on  Jtme  30,  1917,  according  to  tho 
annual  report  to  the  Commission  for  this  utility  as  of  that  date, 
532  metered  and  14  unmetered,  or  a  total  of  646  commercial 
consumers.  In  addition,  water  was  furnished  to  59  fire  hy- 
drants, 1  public  fountain,  and  4  hydraulic  elevators. 

Physical  Value. 

An  appraisal  of  the  Edgerton  Waterworks,  a  summary  of 
which  follows  in  table  I.,  was  made  by  the  Commission's  en-^ 
gineers  as  of  September  1,  1917. 

TABLE  L 
Valuation  of  Edgerton  Waterworks  as  of  September  1,  1917. 


Nature  of  Property. 


A.  Land  

B.  Transmission  and  distribution   

C.  Buildings  and  miscellaneous  structures 

D.  Plant  equipment 

B.  General  equipment 

F.  PaTing 


ToUl  

Add  169^  (see  note  below) 


Total  

H.  Materials  and  supplies 


Total 


Reproduction 
Cost. 


$      200 

37,017 

15,375 

4,480 

240 


$67,312 
5,731 


$63,043 
250 


$634293 


Beproduction 

Cost  Less 
Depreciation. 


$     200 

35,456^ 

13,662 

3,082 

144 


$52,544 
5,254 


$57,798 
250 


$58,04a 


Note. — ^Addition  of  10  per  cent  to  cover  engineering,  superintendence,  in- 
terest during  construction,  contingencies,  etc. 

Firumcidl  GondiUon  under  the  Present  Rates. 

The  financial  condition  of  the  Edgerton  Waterworks  is  ap- 
parent from  an  examination  of  the  operating  revenujes  and  ex- 
penses during  the  past  four  years.  These  accounts  aret  set  forth 
in  table  IL 
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Operating  Revenues  and  Expenses  July  1,  1913,  to  June  30,  1917. 
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Year  Ended— 

Classification. 

June  30, 
1917. 

June  30, 
1916. 

June  30, 

June  30, 
1914. 

Operating.  Revenues. 

1.  Earnings  from  commercial  sales 

2.  Earnings  from  industrial  sales  . 

3.  Earnings    from   municipal    hy- 

drant rentals ^ 

$4,5^.70 
274.38 

2,000.00 

6jM 

$3,948.72 
460.48 

2,000.00 

180.00 

$3,689.68 
489.34 

2,000.00 

349.38 

$3,461.80 
428.97 

2,000.00 

574.42 

4«  Miscellaneous     earnings     from 
operations    

Total  operating  revenues. . 

$6,805.08 

$6,539.20 

$6,428.40 

$6,465.1d 

Operating  Bafpeneet, 

5.  Steam  power  pumping 

6.  Distribution   

$2,814.28 

172.61 

272.82 

211.78 

53.91 

$2,330.86 

441.30 

300:00 

17.98 

61.13 

$2,703.11 

158.44 

100.00 

13.55 

6.14 

$2,500.26 
233.78 

7.  Commercial 

$0.00 

8.  General   

10.75 

9.  Undistributed  

46.40 

Total  of  above   

$3,525.40 

$3,151.27 

$2,981.24 

$2,871.19 


10.  Depreciation   

11.  Taxes 

Total  operating  expenses   

$3,525.40 

$3,151.27 

$2,981.24 

$2,871.19 

Net  ^<^perating  revenue 

$3,279.68 

$3,387,93 

$3,447.16 

$3,594.00 

It  will  be  observed  that,  although  both  revenues  and  expenses 
have  gradually  increased  over  the  four-year  period,  the  rate  of 
increase  for  the  operating  expenses  has  been  greater  than  the 
rate  of  increase  for  the  operating  revenues.  The  result  mani- 
fests itself  in  a  consistent  though  slight  downward  trend  of  the 
net  operating  revenues. 

Inasmuch  as  no  allowances  have  been  made  for  taxes  or  de- 
preciation, the  sums  appearing  as  net  operating  revenues  in  real- 
ity represent  the  total  amounts  available  for  taxes,  depreciation, 
and  interest  upon  the  investment 

[1]  For  taxes  an  amount  equal  to  1|  per  cent  of  the  present 
value — $58,048 — or  $870.72,  is  perhaps  a  fair  allowance. 

[2]  For  depreciation  an  amount  equal  to  1  per  cent  of  the 
cost  new,  excluding  materials  and  suf^lies — $65,048 — or  $650.- 
43,  is  considered  an  adequate  allowaaica 

[3]  For  interest  an  amount  equal  to  5  per  cent  of  the  presait 
value  of  the  plant — $68,048 — or  $2,902.40,  is,  in  our  opinion, 
a  reasonable  allowance  in  this  case.     Our  rate  of  5  per  cent 
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corresponds  with  the  average  rate  now  being  paid  by  the  appli- 
cant upon  its  outstanding  water  utili^  b(mds. 
Summarizing  the  forgoing  allowances  we  have: 

1.  Taxes  $870.72 

2.  Depreciation  830.48 

3.  Interest   2,902.40 

Total $4,403.56 

Turning  back  to  table  IL,  "Operating  Revenues  and  Ex- 
penses/' we  find  that  on  June  30,  1917,  the  amount  available  to 
cover  the  above  charges  was  $3,279.68*  Thus  it  appears  that 
the  present  rates  fall  short  of  producing  sufficient  revenues  bj 
approximately  $1,125. 

[4]  An  approximate  apportionment  of  the  expenses  of  the 
water  department  as  between  general  service  and  fire  protection 
indicates  that  the  cost  of  general  service,  including  the  share  of 
interest  (m  th^  entire  plant,  is  $5,022.10,  and  that  the  cost  of 
fire  protection  is  $2,906.85.  Bevenues  from  general  service  last 
year  were  $4,805.08,  or  $217.02  less  than  the  apportioned  cost 
of  the  service.  During  the  same  year  the  city  paid  $2,0f)0  for 
fire  protection,  leaving  an  apparent  deficit  in  the  revenue  from 
this  service  of  $906.85.  However,  it  must  be  noted  that  the 
amount  which  the  city  actually  carried  as  a  cost  of  fire  protec- 
tion was  not  $2,000,  but  the  amount  by  which  the  revenue  from 
general  service  fell  short  of  meeting  the  full  expenses  of  the 
utility,  including  interest  on  the  city's  equity — ^that  is,  the  ac- 
tual cost  to  the  city  for  fire  protection,  was  the  apportioned 
cost,  $2,906.85,  plus  the  amount  by  which  revenue  from  general 
service  fell  below  the  apportioned  cost  of  that  service— $217.- 
02,  or  a  total  of  $3,123.87.  It  is  not  necessary  in  this  decision 
to  provide  that  the  city  shall  actually  pay  the  water  d^artment 
the  apportioned  cost  of  the  service,  inasmuch  as  the  city  has  a 
large  equity  in  the  plant  upon  which  no  interest  charges  need 
actually  be  paid.  Consequently,  the  only  purpose  which  would 
be  accomplished  in  practice  by  requiring  the  city  to  pay  the  full 
apportioned  cost  of  fire  protection  would  be  to  credit  the  city 
for  payment  in  excess  of  amounts  now  paid,  and  later  credit 
the  water  department  for  the  transfer  of  this  amount  back  to  the 
city.  The  question  for  us  to  pass  upon,  therefore,  need  not 
involve  in  any  way  the  matter  of  the  charge  for  fire  protection, 
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bnt  becomes  one  of  whether  the  shortage  in  revenues  from  gen- 
eral service,  taken  in  consideration  with  the  increased  prices 
now  prevailing,  makes  it  proper  to  increase  the  rate  for  general 
water  service. 

Effect  of  Increased  Prices. 

Since  the  present  is  a  period  of  unusual  prices,  with  no  indi- 
cation of  any  immediate  return  to  normal  prices,  a  consideration 
of  the  effect  of  increased  prices  upon  the  operating  expenses  of 
the  Edgerton  Waterworks  is  important  in  the  determination  of 
this  case.  Of  the  various  operating  expenses  likely  to  be  affect- 
ed, steam  power  pumping  will  reflect  the  greatest  change.  This 
is  because  of  the  decided  increase  in  the  price  of  coal  and  the 
fact  that  coal  represents  the  major  item  of  expense  in  steam 
power  pumping.  The  following  table  III.  throws  some  light 
upon  the  relation  of  the  price  of  coal  to  the  cost  of  the  water 
sold.  No  account  has  been  taken  in  this  table  of  the  water 
drawn  from  hydrants,  but  for  the  purpose  in  hand  this  may 
safely  be  omitted  so  far  as  any  vitiating  effect  upon  the  results 
obtained  is  concerned. 

TABLE  III. 
Cost  of  Coal  Used  in  Steam  Pumping  Per  Thousand  Gallons  of  Water  Sold. 


Year. 

Number  of 

Tons  of  Coal 

Consumed. 

Price  per 
Ton. 

Total  Cost 
of  Coal. 

Gallons  of 

Water  Sold 

in  M 

Gallons. 

Cost  of  Coal 
per  M 

Gallons  of 
Water  Sold. 

1914 
1915 
1916 
1917 

307 
328 
297 
365 

$2.95 
3.00 
2.85 
2.85 

$906.00 
984.00 
847.00 

1,040.00 

20,773 
21,895 
23,405 
24,289 

4.35^ 
4.49# 
3.62# 
4.28# 

Weighted 
Average 

$3,777.00 

90,362 

4.18# 

[5]  The  price  of  coal  for  the  current  year  has  been  increased 
to  $4.80  per  ton.  At  this  price  365  tons  of  coal  will  cost  $1,762. 
Assuming  that  24,289,000  gallons  of  water  will  be  sold,  the  cost 
of  coal  per  thousand  gallons  of  water  sold  will  be  7.21  cents. 
This  is  8.03  cents  abo^e  the  weighted  average  for  the  past  four 
years. 

When,  in  addition  to  the  increased  cost  of  coal,  we  take  into 

consideration  the  increases  in  the  costs  of  other  materials  used 
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by  the  water  utility,  the  increases  in  wages  to  labor  in  general, 
and  the  fact  that,  even  with  the  lower  costs  of  last  year,  there 
resulted  an  operating  deficit  of  over  $200  in  the  apportioned  cost 
of  general  service — ^when  these  things  are  taken  into  considera- 
tion, we  believe  that  increases  substantially  as  asked  for  should 
be  authorized. 

We  do  not  consider  it  necessary  to  limit  the  effectiveness  of 
the  rates  herein  fixed,  to  any  specified  period,  as  their  justifica- 
tion does  not  rest  entirely  on  unusual  price  conditions,  and  as 
the  rates,  judged  by  any  standard  except  actual  cost,  do  not  now 
appear  excessive.  If  they  should  become  so,  consumers  whose 
rates  are  now  increased  may,  by  application  to  the  Commission 
through  their  municipal  government,  or  by  direct  petition,  se- 
cure such  a  reduction  from  the  rates  here  authorized  as  may  be 
proper. 

[6]  We  note  that  the  present  schedule  of  the  applicant  recog- 
nizes two  classes  of  consumers,  viz.,  commercial  and  power,  and 
that  it  provides  separate  rates  for  each  class.  The  Commission 
does  not  look  with  favor  upon  this  type  of  schedule,  because  it 
has  in  it  a  savor  of  discrimination.  A  more  satisfactory  sched- 
ule is  one  which  provides  but  one  rate  for  all  general  consumers, 
which  is  so  graduated  that  the  large  consimier  is  given  the  bene- 
fit attendant  upon  large  quantity  purchases. 

The  following  schedule  conforms  to  this  requirement  and  also 
provides  the  increases  applied  for: 

First     10,000  gallons  per  six  months  17#  per  M  gallons 

Next     30,000  gallons  per  six  months  16#  per  M  gallons 

Next     60,000  gallons  per  six  months  15^^  per  M  gallons 

Next    100,000  gaUons  per  six  months  14<  per  M  gallons 

All  oyer  200,600  gallons  per  six  montha 12^^  per  M  gallons 

The  Other  provisicMis  of  the  present  schedule,  such  as  service 
chaises,  hydrant  rentals,  rules,  and  regulations  will  not  be  dis- 
turbed by  us  in  the  disposition  of  this  case. 

It  is  therefore  ordered : 

That  the  applicant,  the  city  of  Edgerton,  be  and  the  same 
hereby  is  authorized  to  discontinue  its  present  rates  for  water 
to  commercial  and  power  consumers,  and  to  substitute  therefor 
the  following  schedule : 
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Water  Rates  to  General  CoBSumera. 

First     10,000  gallons  per  six  months *  17#  per  M  gallons 

Next     30,000  gallons  per  six  months  16^  per  M  gallons 

Next     60,000  gallons  per  six  months  15^^  per  M  gallons 

Next   100,000  gallons  per  six  months  14^  per  M  gallons 

All  oyer  200,000  gallons  per  six  months 124  per  M  gallons 

Service  Charges. 

Haters  up  to  1  inch « $1^  per  hall  year 

1  inch  to  2  inch  meters 2.50  per  half  year 

Meters  over  2  inches 3.00  per  half  year 

That  all  provisions  of  the  present  schedule  other  than  the 
water  rates  to  ccunmercial  and  power  consumers  remain  un- 
changed. 

Dated  at  Madison,  Wisconsin,  this  31st  day  of  December, 
1917. 

Eailroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Conamissioners. 

Note— In  Ee  Electric  &  Water  IJtilities,  May  26,  1917,  the  Ore- 
gon Commission  said :  ^*Whatever  may  be  the  result  of  other  features 
of  a  comparison  between  municipally  owned  and  privately  owned 
plants,  the  item  of  taxes  should  be  given  proper  consideration.  For 
the  fiscal  year  ending  June  30, 1916,  all  privately  owned  electric  and 
water  utilities  in  this  state  contributed  8.65  per  cent  of  their  revenues 
(gross)  in  taxes.  The  two  electric  utilities  covering  the  greater 
porti<m  of  tiie  Willamette  valley  show  an  average  tax  in  such  terri- 
tory of  11.9  per  cent,  and  the  largest  water  utility,  12  per  cent 
These  taxes  are  paid  for  such  protection  and  security  as  the  laws  of 
the  different  subdivisions  of  the  government  can  offer.  The  present 
plan  of  taxation  frees  the  municipally  owned  plant  from  payment  for 
this  protection,  and  the  burden  of  this  exemption  falls  ultimately 
upon  the  community  at  large. 

^'From  the  above  statistics  it  may  then  be  stated  as  a  general  prop- 
osition that  a  municipally  owned  plant  in  a  large  sized  community 
in  Oregon  must  have  a  rate,  roughly  averaging,  10  per  cent  below 
that  of  a  privately  owned  plant,  in  order  to  give  the  same  general  re- 
sult to  the  ultimate  consumer/' 
P.UJL1W8B. 
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BE  COMMONWEALTH  EDISON  COMPANY. 
[No.  7329.1 

DUcrinUnaUan  —  Boies  —  Electrk)  —  Consutnera  reeHvkig  service  at 
numerous  premises, 

A  rider  to  the  tariff  of  an  electric  utility,  establishing  a  differ- 
ence as  to  rates  between  the  class  of  consumers  who  receive  service  at 
one  location  and  those  receiving  the  service  at  more  than  one  location, 
upon  the  condition  that  the  latter  class  utilise  no  other  source  of  illumi- 
nation, originally  made  as  an  inducement  for  the  use  of  electric  service 
in  preference  to  other  means  of  illumination,  and  not  as  granting  a 
discount  for  decreased  cost  of  operation,  is  discriminatory,  and  its  elimi- 
nation justifiable,  where,  through  the  reduction  of  rates  for  electricity, 
adequate  compensation  in  lieu  of  the  original  discounts  has  been  re- 
ceived. 

[January  16,  1918,] 

Proceeding  to  ascertain  whether  or  not  rider  20  of  the  Com- 
monwealth Edison  Company's  schedule  should  be  modified  in 
accordance  with  suspended  supplements  of  the  utilitj ;  its  elimi- 
nation ordered  and  orders  suspending  the  supplements  affected 
vacated. 

ShaWy  Commissiimer :  On  October  2,  1917^  the  Common- 
wealth Edison  Ccmipany  filed  with  the  Commission  supplements 
31  to  43  inclusive,  to  rate  schedule  I.  P.  TJ.  C.  1,  in  which  it  is 
proposed  to  change  the  rates  for  electric  service  in  the  city  of 
Chicago,  county  of  Cook;  and  it  is  further  proposed  in  the  said 
supplements  that  such  changed  rates  shall  become  effective 
November  1,  1917.  On  December  11,  1917,  the  Commonwealth 
Edison  Company  filed  with  the  Commission  supplement  44  to 
rate  schedule  I.  P.  T7.  C.  1,  proposing  further  changes  to  become 
effective  December  15,  1917. 

On  October  23,  1917,  the  Commission  entered  an  order  in 
this  cause  suspending  until  March  1,  1919,  the  proposed  rates 
stated  in  supplements  31  to  43  inclusive.  On  December  18, 
1917,  the  Commission  entered  an  order  vacating  the  suspension 
of  the  proposed  supplements  31  to  43  inclusive,  except  in  so  far 
as  the  said  suspension  referred  to  the  proposed  modification  of 
present  rider  20  of  the  company's  schedule.     This  order  also 

P.U.R.1918B. 


Digitized  by 


Google 


*      RB  COMMONWEALTH  EDISON  00.  73$ 

allowed  supplement  44  to  become  effective  as  oi  December  15, 
1917,  except  in  so  far  as  the  said  supplement  referred  to  the 
proposed  modification  of  rider  20,  and  ordered  that  this  proposed 
modification  stated  in  supplement  44,  be  suq)ended  until  March 
1,  1018.  There  is  therefore  pending  before  the  Commission  at 
this  time  the  issue  as  to  the  proposed  modification  of  present 
rider  20  of  the  company's  schedule,  which  is  the  CHxIy  feature  of 
the  proposed  supplements  which  has  not  already  been  finally  dis* 
posed  of  by  order. 

An  answer  was  filed  in  this  case  by  the  Illinois  Central  Rail- 
road Company,  stating  that  it  is  a  party  at  interest  and  has  a 
contract  with  the  Commonwealth  Edison  Company  of  which 
rider  No.  20  is  a  part  The  answer  states  that  the  said  rider  is 
eminently  just,  proper,  and  reasonable,  and  should  be  continued 
as  to  all  current  furnished  by  the  petitioner  to  the  Illinois  Central 
Kailroad  Company.  The  answer  further  sets  forth  that  the  Il- 
linois Central  Eailroad  Company  owns  two  electrical  generating 
plants;  that  if  the  said  rider  is  discontinued  economy  would 
dictate  the  entire  discontinuance  of  service  from  the  Common- 
wealth Edison  Company;  that  the  railroad  company  has  many 
buildings  and  plants  upon  its  terminal  where  interconnections 
are  made,  but  that  in  substance  all  said  buildings  constitute  but 
one  entity,  and  that  for  these  and  other  reasons  the  said  rider 
should  not  be  discontinued. 

Hearing  in  this  case  was  held  at  the  offices  of  the  Commission 
in  Chicago  on  November  13,  1917.  At  this  hearing  Isham, 
Lincoln,  &  Beale,  attorneys,  appeared  on  behalf  of  the  Common- 
wealth Edison  Company ;  Montgomery,  Hart,  &  Steele,  attorneys, 
appeared  on  behalf  of  the  Bowman  Dairy  Company,  protesting; 
and  H.  G.  Heinf  elder  appeared  on  behalf  of  Thomas  E.  Wilson 
&  Company,  protesting.  Further  hearing  was  held  at  the  offices 
of  the  Commission  in  Chicago  on  November  29,  1917.  At  this 
hearing,  in  addition  to  the  appearances  previously  entered,  J.  C. 
Drennan,  attorney,  appeared  on  behalf  of  the  Illinois  Central 
Hailroad  Company,  protesting,  and  J.  C.  McKeever  appeared 
on  bdialf  of  the  United  Cigar  Stores  Company,  protesting. 

Bider  20,  as  stated  in  the  present  schedules  of  the  o(Mnpany, 
is  as  follows : 
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**No.  20.  Diecowni  where  company  serves  several  places  of 
business  for  the  customer.  (Applicable  to  rate  *A'  only,)  The 
premisee  to  be  supplied  with  electricity  under  the  said  contract 
are  listed  on  the  back  of  this  rider.  Each  of  said  premises  is 
separate  and  apart  from  each  of  the  odiers  and  in  a  separate 
building,  and  is  owned  or  oocupied  solely  by  the  customer  for 
business  purposes.  For  the  electricity  consumed  in  each  of  said 
premises,  the  customer  shall  pay  the  company  at  the  rates  speci- 
fied in  said  contract,  provided  that  if  and  so  long  as  the  customer 
uses  the  company's  electricity  to  the  exclusion  of  all  other  arti- 
ficial means  of  illumination  in  eadi  and  all  of  said  premises,  the 
customer  shall  be  entitled  to  a  discount  fr(»n  his  monthly  bills 
for  lighting  (after  first  deducting  the  discount  for  prompt  pay- 
ment), which  discount  shall  be  5  per  cent  of  such  net  monthly 
bills  in  case  two  premises  only  are  covered  by  the  contract,  and 
an  additional  discount  of  1  per  cent  of  such  net  monthly  bills 
for  each  additional  premises  covered  by  the  contract;  and  pro- 
vided, further,  that  in  no  case  shall  the  total  discount  exceed  20 
per  cent;  and  provided,  further,  that  the  net  rate  to  be  paid  by 
the  customer  for  electricity  consumed  hereunder  in  any  month 
shall  not  be  lower  than  4  cents  per  kilowatt  hour.  If  at  any  time 
while  the  electricity  is  being  furnished  hereunder,  the  customer 
shall  cease  to  be  the  sole  owner  or  occupier  for  business  purposes 
of  any  of  the  premises  hereinabove  described,  the  said  discount 
shall  thereafter  be  correspondingly  reduced." 

The  important  provisions  of  this  rider  are  that  it  allows  to  con- 
sumers receiving  service  at  different  locations  a  discount  of  5 
per  cent  in  case  two  premises  are  covered  by  one  contract,  and  an 
additional  discount  of  1  per  cent  for  each  additional  premises 
covered.  The  total  discount  obtainable  under  the  rider  is  20 
per  cent,  and  there  is  also  a  limiting  provision  to  the  effect  that 
the  net  rate  shall  not  be  lower  llian  4  cents  per  kilowatt  hour. 
The  applicability  of  this  rider  is  limited  to  rate  '^A,*'  which  pro- 
vides for  general  service,  and  is  available  for  any  consumer  using 
the  company's  standard  service  for  lighting  purposes  or  for  both 
lighting  and  power  purposes,  provided  that  electricity  will  not  be 
furnished  under  rate  "A*'  for  welding  machines,  wireless  tde- 
graph  apparatus,  or  other  power  apparatus  in  which  the  use  of 
electricity  is  intermittent  or  subject  to  violent  fluctuation  and 
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the  operation  of  which  may  interfere  with  lighting  service.  The 
character  of  rate  "A"  limits  its  application  to  relatively  short- 
honr  lighting  service,  with  incidental  power  rendered  to  instal- 
lations of  small  and  medimn  size.  Other  rates  of  the  company's 
schedule  would  prove  more  advantageous  to  large  lighting  con* 
sum^rs  who  might  use  the  energy  for  a  large  nimiber  of  hours 
per  day.  The  applicability  of  rider  20  is  further  limited  by  its 
wording  to  consumers  using  the  company's  service  to  the  exclu- 
sion of  all  other  artificial  means  of  illumination.  It  is  thus  seen 
that  the  availability  of  the  rider  which  it  is  proposed  herein  to 
discontinue  is  already  limited  to  business  lighting  consumers 
with  small  incidental  power  whose  individual  installations  are 
not  large  enough  to  warrant  the  taking  of  other  rates,  and  who 
do  not  use  other  means  of  artificial  illumination.  The  consumers 
of  the  Conmionwealth  Edison  Company  at  present  receiving  ad- 
vantage of  this  rider  number  about  400.  The  rate  has  been  in 
effect  for  many  years,  and,  according  to  the  testimony  of  witness- 
es, was  originally  deemed  advisable  in  order  that  the  Common- 
wealth Edison  C<Mnpany  might  secure  business  which  it  other- 
wise might  not  have  been  able  to  obtain.  The  amount  of  the 
discount  accruing  imder  the  provisions  of  this  rider,  as  nearly 
as  it  nQiay  be  estimated,  is  between  $15,000  and  $20,000  a  year. 

The  protestants  are  consumers  of  the  Commonwealth  Edison 
Company,  each  of  whom  owns  various  premises  at  which  electric 
service  is  rendered.  In  each  of  these  cases  the  premises  owned  by 
the  consiuner  are  located  in  various  portions  of  the  city.  One  of 
the  protestants  receives  service  at  some  eighty-eight  locations  scat- 
tered between  the  northern  and  southern  limits  of  the  district 
served  by  the  Commonwealth  Edison  Ccanpany.  These  consum- 
ers in  the  past,  through  the  provisions  of  rider  20,  have  received 
discounts  for  electric  service  which  have  been  very  substantial 
in  amount.  In  each  case  the  testimony  indicates  that  the  premi- 
ses are  not  now  equipped  for  receiving  illuminating  service  from 
other  sources,  and  that  to  so  equip  them  would  involve  large  ex- 
penditures. In  each  case  the  testimony  indicates  that  the  dis- 
counts provided  by  rider  20  were  given  material  consideration 
at  the  time  when  the  original  contracts  for  service  were  made. 

It  is  apparent  that  a  difference  in  rate  exists  in  this  case  as 
between  the  consumers  who  enjoy  the  benefits  of  rider  20  and 
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those  consumers  who,  due  to  the  fact  that  their  service  is  received 
at  one  point,  are  unable  to  take  advantage  of  its  provisions.  The 
Public  Utilities  Conunission  Law  states  as  follows : 

§  38.  No  public  utility  shall,  as  to  rates  or  other  charges,  serv- 
ices, facilities  or  in  any  other  respect^  make  or  grant  any  prefer- 
ence or  advantage  to  any  corporation  or  person  or  subject  any 
corporation  or  person  to  any  prejudice  or  disadvantage.  No  pub- 
lic utility  shall  establish  or  maintain  any  unreasonable  difference 
as  to  rates  or  other  charges,  services,  facilities,  or  in  any  other 
respect,  either  as  between  localities  or  -as  between  classes  of 
service.''    [Laws  1918,  p.  479.] 

Rider  20  clearly  establishes  a  difference  as  to  rates  between 
the  class  of  consumers  who  receive  service  at  one  premises  and 
the  class  of  consumers  who  receive  service  at  more  than  one 
premises,  upon  the  condition  in  the  latter  case  that  other  sources 
of  artificial  illumination  are  not  utilized.  Therefore,  the  issue 
before  the  Commission  is  as  to  whether  this  difference  established 
and  maintained  between  these  two  classes  of  consumers  is  a  rea- 
sonable or  an  unreasonable  difference;  in  other  words,  as  to 
whether  this  difference  of  rate  constitutes  a  discrimination. 

Numerous  Conmiissions  have  taken  the  attitude  that  the  cost 
of  service  is  the  principal  criterion  in  determining  the  equity  of 
charges  made  to  various  classes  of  consumers  for  their  service. 
This  general  attitude  appears  to  be  sustained  by  the  courts, 
although  the  courts  have  recognized  that  Commissions  may  give 
consideration  to  matters  of  public  policy  within  reasonable  limits. 

The  record  in  this  case  shows  that  the  cost  of  rendering  service 
to  consumers  of  the  character  of  those  protesting  is  not  lessened 
to  any  material  d^ree  by  the  fact  that  the  service  is  rendered  at 
numerous  premises.  Thus  it  appears  that  the  cost  of  rendering 
service  to  twenty-five  premises  which  wo  may  assume  have  similar 
characteristics  is  very  close  io  twenty-five  times  the  cost  of  render- 
ing the  service  to  one  premises,  r^ardless  of  the  fact  that  these 
twenty-five  premises  may  be  owned  and  controlled  jointly.  It 
will  be  interesting  to  note  the  comparative  conditions  which  exist 
as  between  twenty-five  premises  jointly  owned  and  twenty-five 
premises  individually  owned  in  all  of  which  electric  service  of 
the  same  character  is  received.  In  each  case  each  individual 
installation  will  require  the  same  transf  onner  capacity  and  the 
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flame  capacity  in  lines  and  distribution  equipment.  Each  instal- 
lation win  require  a  complete  metering  equipment,  and  each 
installation  will  require  a  monthly  visit  by  the  meter  reader  and 
a  separate  computation  of  bills.  Some  testimony  was  brought 
forth  in  the  record  as  to  the  possibility  of  connecting  together  the 
various  installations  and  metering  the  service  at  one  point  In- 
teresting as  this  theory  may  be,  it  is  obvious  that  such  an  instal- 
lation would  be  impracticable  both  from  the  technical  standpoint 
involving  considerations  of  service  and  voltage  regulation,  and 
from  the  standpoint  of  the  expense  which  would  be  necessitated 
for  equipment  and  the  congestion  of  wiring  which  would  result. 
Thus,  such  an  arrangement  would  prove  impracticable,  and  could 
not  offer  a  serious  argument  for  tiie  combination  of  meter  read- 
ing and  billing. 

Some  small  expense  may  be  saved  to  the  company  in  the  case 
of  the  jointly  operated  properties  through  the  facility  of  oollect- 
ing  bills  in  case  payment  is  not  rendered  promptly,  and  some 
^mall  saving  may  result  through  the  reduced  cost  of  business 
solicitation ;  since,  if  an  individual  is  a  consumer  at  one  premises, 
he  is  already  advised  of  the  convenience  and  cost  of  service,  and, 
if  satisfied,  will  prove  a  ready  consumer  at  other  premises  which 
he  may  control.  On  the  other  hand,  some  slight  disadvantage 
may  result  on  account  of  the  fact  that  the  bills  are  rendered 
jointly  for  all  premises,  whereas,  in  the  routine  of  meter  reading 
and  bill  preparation,  the  bills  would  doubtless  be  computed  and 
mailed  in  regular  routine,  and  very  often  would  be  forwarded 
at  different  times  due  to  the  fact  that  the  premises  may  be  lo- 
<!ated  in  different  meter-reading  or  billing  districts.  Thus,  so 
far  as  any  material  saving  in  the  cost  of  service  is  concerned,  the 
Commission  believes  that  a  discount  to  these  consumers,  by  virtue 
of  their  occupancy  of  several  premises  widely  separated,  would 
not  be  warranted. 

The  record  clearly  brings  out  the  circumstances  which  led  to 
-the  original  establishment  of  this  rider  and  its  subsequent  de- 
-velopments.  Electric  service  for  purposes  of  illumination  has 
Tiot  been  without  competitors,  neither  has  one  electric  utility 
always  enjoyed  a  monopoly  of  business  in  the  city  of  Chicago.  In 
iact,  since  it  was  one  of  the  later  developments  it  had  to  compete 
against  facilities  already  developed  and  in  serriise.    Corporations 
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such  as  those  here  protesting  are  of  sufficient  size,  and  have  suffi- 
cient ability  in  their  business  management,  to  avail  themselves 
of  means  of  illumination  which  will  prove  most  economical,  giv- 
ing consideration  to  relative  convenience  and  all  other  factors. 
In  order  to  compete  under  the  conditions  which  prevailed,  the 
utility  believed  it  good  business  policy  to  offer  inducements  of 
the  character  set  forth  in  rider  20.  It  would  obviously  be  unfair 
to  allow  a  utility  to  secure  business  by  such  means,  and  later  to 
take  advantage  of  the  investment  made  by  its  consumers,  and 
withdraw  the  very  inducements  which  originally  led  them  to 
enter  into  the  contract,  unless  the  inducements  offered  were  of  a 
grossly  discriminatory  character,  or  unless  developments  in  the 
meantime  had  been  such  as  to  offer  other  compensation  in  lieu 
of  the  inducements  originally  offered.  In  years  gone  by,  the 
cost  of  electric  service  was  much  higher  than  at  present  The 
record  in  this  case  refers  to  rates  formerty  in  effect  of  20  cents 
per  kilowatt  hour  in  the  city  of  Chicago.  The  rates  since  that 
time  have  been  materially  reduced,  thus  changing  entirely  the 
elements  of  advantage  which  electric  service  has  offered  to  con* 
sumers,  as  compared  with  other  means  for  meeting  their  require- 
ments. This  rider  has  remained  continuously  in  effect  during 
this  time. 

It  appears  to  be  the  idea  of  the  protestants  that  the  discount 
offered  by  this  rider  is  in  the  nature  of  a  quantity  discount 
granted  by  reason  of  the  large  consumption  of  these  consumers. 
The  record  clearly  brings  out  that  other  individual  consiuners 
who  utilize  the  energy  at  only  one  premises  use  fully  as  much 
service  as  do  many  of  the  consumers  who  have  the  advantage  of 
this  rider.  Further,  the  rates  themselves  are  in  graduated  form, 
which  give  the  user  the  advantage  of  long-hour  use  of  the  service. 
It  is  apparent  that  the  idea  of  the  rider  as  it  was  originally  used, 
and  as  it  has  been  subsequently  applied,  was  not  the  granting  of 
any  discount  to  compensate  for  decreased  costs  of  operation  as  the 
volume  of  use  increased,  but  rather  the  idea  of  *the  rider  was  to 
offer  an  inducement  for  the  utilization  of  electric  service  in 
preference  to  the  other  means  of  illumination  available.  In  other 
words,  if  the  rider  was  at  any  time  justifiable,  it  was  justifiable 
on  the  basis  of  the  value  of  the  service  to  the  consumer  as  com- 
pared with  other  services  available,  and  not  from  the  standpoint 
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of  the  cost  of  service  rendered  to  this  class  oi  oansmners  as  com- 
pared to  other  classes  of  consumers.  Whatever  jnstifieation  may 
have  existed  for  the  rider,  upon  the  basis  of  the  ^alue  of  the 
service  to  the  consumer,  appears  to  have  long  since  disappeared 
through  the  reduction  of  rates  for  electricity,  which  has  been  en- 
tirely out  of  proportion  to  the  reduction  of  service  of  other  kinds 
during  the  same  period,  and  due  to  the  improvement  in  the  art  of 
illumination  by  electricity  and  the  added  convenience  of  its  use. 

Other  commissions  have  passed  upon  issues  of  a  similar  na- 
ture in  cases  involving  rates  for  utility  service.  Of  Re  Oregon 
Power  Co.  (Or.)  P.U.R.1&15C,  694:  Board  of  Education  v. 
Guthrie  Gaslight,  Pud  &  Improv.  Co.  (Okla.)  P.U.R1915B, 
177. 

The  Commission  having  considered  the  rates  herein  j^roposed, 
all  testimony  adduced,  and  the  representations  and  argum^its 
made,  and  being  fully  advised  in  the  premises,  finds  that  the 
elimination  of  rider  20  as  proposed  in  supplements  31  to  44  in- 
clusivCy  to  rate  schedule  L  P.  U.  C.  1  of  the  Conunonwealth 
Edison  Company,  is  justifiable,  and  that  the  suspension  of  the 
said  supplements  in  so  far  as  their  reference  to  this  rider  is  con- 
cerned should  be  vacated  as  of  January  1,  1918,  and  that  the 
supplements  should  be  allowed  to  become  effective  as  of  that 
date. 

The  Commission  has  made  no  investigation  of  the  property  or 
of  the  accounts  and  records  of  the  applicant  herein ;  and  the  Com- 
mission, at  this  time,  is  not  passing  upon  either  the  reasonable- 
ness or  the  adequacy  of  the  rates  herein  proposed,  except  as  the 
same  may  be  relatively  determined  by  comparison  with  other  rates 
of  the  applicant  The  Commission  reserves  to  itself  the  full  and 
complete  right  to  determine,  at  any  future  time,  the  reasonable- 
ness or  adequacy  of  the  said  rates,  and  to  enter  such  orders  as  it 
may  deem  just  and  reasonable. 

It  is  therefore  ordered  that  the  suspension  of  rates  stated  in 
supplements  81  to  44  inclusive,  in  so  far  as  this  suspension  re- 
lates to  the  proposed  changes  in  the  provisions  of  rider  20,  be, 
and  the  same  is  hereby,  vacated  as  oi  January  1,  1918,  and  that 
"tixe  proposed  changes  in  the  provisions  of  rider  20  become  effec- 
tive on  that  date. 

It  is  further  ordered  tiiat  the  Commonwealth  Edison  Company 
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shall  pubUsli  and  post  the  rates  herein  provided  f  or,  and  as  pro- 
vided in  the  previous  orders  issued  in  this  eause,  in  ccmplianoe 
with  §  34  of  the  Public  Utilities  Commission  Law. 


HiI/IXOIS  PUBIilO  UTTLITIBS  COMMISSION. 

BE  CENTRAL  ILLINOIS  LIGHT  COMPANY. 
[No.  7197J 

Discrimination  —  Steam  heating  —  Suhstittition  of  meter  for  flat  rote. 

1.  The  Illinois  CommiBsion  permitted  a  utility  to  withdraw  a  flat 
rate  for  steam  heating,  and  to  put  all  consumers  on  a  meter-rate  sched- 
ule, where  it  appeared  that  discrimination  as  to  the  amount  of  the 
rates  ffldsted  in  favor  of  the  flat-rate  consumer. 

States  —  Steam  heating  —  Change  from  flat  to  meter  —  Notice  to  con* 
9umers* 

2.  Prior  to  the  substitution  of  meter  rates  for  flat  rates  for  steam 
heating,  sufficient  notice  should  be  given  to  the  flat-rate  consumers  to 
permit  them  to  install  private  heating  plants  should  they  desire  to  do 

flO. 

^  [January  29,  1018.] 

Application  by  the  Central  Illinois  Light  Company  for  per- 
mission to  withdraw  its  flat  rate  for  steam-heating  service,  and 
to  place  all  consumers  on  its  regular  meter-rate  schedule  in  the 
city  of  Peoria,  and  cross  petition  of  the  city  of  Peoria  asking 
that  reasonable  rates  for  the  service  be  fixed ;  utility's  application 
granted ;  order  providing  for  investigation  of  the  rates  entered. 

Shaw,  Oommissioner:  Under  date  of  September  6,  1917,  the 
petitioner  herein,  the  Central  Illinois  Light  Company,  an  Illi- 
nois PubKo  Utility  corporation,  filed  with  the  Commission  an 
application  setting  forth,  among  other  things,  the  following: 
(1)  There  is  now  in  force  in  the  city  of  Peoria,  a  certain  sched- 
ule of  rates  for  steani-heat  service,  which  schedule  is  on  file  with 
the  Commission  and  the  rates  covered  by  the  same  charged  by 
the  company  for  that  service ;  (2)  that  one  of  the  rates  designated 
in  the  rate  schedule  is  a  "flat  rate,"  and  that,  under  it,  the  oon- 
dumer'a  bill  for  service  depends  upon  the  amount  of  radiation 
used  to  heat  his  premises,  the  unit  being  a  square  foot;  (3)  that 
under  the  "flat  rate"  there  is  a  wastage  of  steam  on  the  part  of 
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the  consumers  and  a  continued  loss  to  the  petitioner,  and  (4) 
that,  therefore,  the  petitioner  prays  the  Ccmimission  for  authority 
to  withdraw  the  said  flat  rate  for  steam-heating  service,  and  for 
authority  to  place  all  consumers  on  the  r^ular  meter-rate  sched- 
ule. 

Under  date  of  September  15, 1917,  the  city  of  Peoria,  through 
its  corporation  counsel,  filed  an  objection  to  the  granting  of  the 
prayer  of  the  petitioner  herein^  and  under  date  of  November  .10, 
1917,  filed  a  cross-petition,  setting  forth  among  other  things,  (1) 
that  the  Central  Illinois  Light  Company  is,  at  the  present  time, 
furnishing  electric,  gas,  and  heat  service  to  its  consumers  in  the 
city  of  Peoria  under  certain  ordinances  granted  to  it  by  the 
city;  (2)  that  both  the  rates  under  the  flat-rate  schedule  and  the 
meter-rate  schedule,  now  in  effect,  for  heating  service,  are  unjust 
and  unreasonable;  and  (3)  that,  therefore,  the  city  of  Peoria 
asks  the  Commission  to  make  an  investigation  and  to  fix  a  just 
and  reasonable  charge  for  the  heating  service  supplied  by  the 
Central  Illinois  Light  Company  to  the  consumers  in  the  city  of 
Peoria. 

Two  hearings  were  held  in  this  matter  at  Springfield,  one  on 
November  20,  1917,  and  the  other  on  December  13,  1917,  at 
which  the-  petitioner,  the  Central  Illinois  Light  Company,  was 
represented  by  its  attorney,  J.  F.  Quinn,  and  the  city  of  Peoria 
by  its  corporation  counsel,  R.  H.  Radley;  while  no  one  appeared 
to  represent  the  consumers,  nor  did  any  consumer  appear  and 
object  to  the  granting  of  the  prayer  of  the  petitioner.  The  peti* 
tioner  produced  witnesses  in  support  of  its  petition,  while  there 
were  no  witnesses  produced  by  the  objector  in  support  of  its 
objections. 

From  the  evidence  and  testimony  adduced,  at  these  hearings, 
it  appears  that  the  Central  Illinois  Light  Company  renders  heat- 
ing service  to  its  consumers  in  the  city  of  Peoria  from  a  distribu- 
tion system  consisting  of  about  4  miles  of  mains,  of  which  the 
largest  is  20  inches  in  diameter.  Steam  is  generated  in  boilers 
ftt  the  electric  station  at  the  foot  of  Liberty  street  near  the  Il- 
linois river,  and  passed  through  a  ^Tieating  turbine"  frcmi  which 
it  is  exhausted  into  the  heating  mains  at  a  pressure  varying  from 
7  to  17  pounds.    At  times  it  appears  that  the  amount  of  steam 
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adequate  service  to  the  consumers,  and  at  sucli  times  it  is  neces- 
sary to  inject  live  steam  into  the  distribution  system  directly 
from  the  boiler  header.  During  extremely  cold  weather  it  ap- 
pears that  the  petitioner  operates  an  additional  station,  kno\m 
as  the  ^^booster  station,''  where  live  steam  is  generated  and  in- 
jected into  the  heating  system  in  order  to  maintain  the  required 
pressure  and  to  insure  adequate  service  to  its  consumers. 

It  appears  that  the  petitioner  had,  at  the  end  of  the  1916-17 
heating  season,  about  275  steam-heat  consumers,  and  that  the 
consumption  of  each  of  these  consumers  was  measured  by  a  con- 
densation meter.  About  99  of  these  consumers  received  service 
under  the  flat-rate  schedule,  and  were  billed  without  regard  to 
the  amount  of  steam  consumed  and  measured  by  their  respective 
condensation  meters.  One  hundred  and  fifty-six  of  the  con- 
sumers who  take  heat  imder  the  meter  rate  use  the  service  for  the 
sole  purpose  of  heating  their  premises.  The  data  obtained  from 
the  accounts  of  these  consumers  was  put  in  evidence  by  the  peti- 
tioner in  order  that  a  direct  comparison  could  be  made  with  the 
results  obtained  in  the  premises  of  the  flat-rate  consumers  who 
use  the  same  service  in  an  identical  manner.  The  exhibit  shows 
the  amount  of  radiation,  total  consumption,  and  total  bill  paid 
for  the  1916-17  heat  season,  for  each  consumer,  together  with 
the  consumption  per  square  foot  of  radiation  for  the  heat  season, 
and  the  average  cost  in  dollars  to  each  consumer  per  thousand 
pounds  of  condensation. 

The  petitioner  presented  another  exhibit,  giving  a  classified 
list  of  all  its  flat-rate  consumers,  with  their  location,  type  of 
premises,  amount  of  radiation  installed  and  required,  the  bills 
paid  last  season  under  the  flat  rate,  the  total  amount  of  steam  con- 
sumption in  thousands  of  pounds  of  condensation,  the  average 
rate  that  each  consumer  paid  per  thousand  pounds  of  steam 
condensed,  and  the  amount  of  steam  condensed  per  square  foot 
of  required  radiation  per  season.  This  exhibit  also  contains  an 
estimate  of  the  steam  consumption  and  the  corresponding  bill 
that  each  flat-rate  consumer  will  receive  if  placed  under  the 
regular  meter  rate,  and  regulates  the  use  of  the  service  to  suit 
his  needs.  It  is  evident  from  the  testimony  of  the  witness  who 
prepared  this  exhibit,  that  his  estimates  of  probable  consumption 
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were  made  after  all  pertinent  facts  had  been  ascertained  by 
inspecting  the  premises  of  these  ninety-nine  flat-rate  consumers. 

[1]  In  comparing  the  statistical  data  presented  in  these  two 
exhibits  above  mentioned,  it  appears  that  the  steam  condensed 
in  the  pr^nises  of  the  consumers  who  are  now  under  the  meter 
rate  averages  about  509  pounds  per  square  foot  of  radiation 
per  season,  while  the  petitioner  has  estimated  that  the  average 
condensation  to  be  expected  from  the  flat-rate  consumers,  when 
receiving  steam  under  the  meter  rate,  will  be  about  696  pounds 
per  square  foot  of  required  radiation  per  season.  From  this  it 
appears  that  the  petitioner  has  at  least  not  underestimated  the 
probable  revenue  that  it  will  receive  should  the  petition  be 
granted;  in  fact  one  of  the  petitioner's  witnesses  stated  that, 
with  reasonable  attention  to  the  regulation  of  the  service  valve 
and  the  condition  of  the  heating  installation,  each  consumer 
could  obtain  substantially  smaller  consumption  and  a  correspond- 
ingly smaller  bill  than  had  been  estimated  in  each  case. 

These  exhibits  show  that  the  consumers  who  take  steam  under 
the  meter  rate  obtain  their  service  at  an  average  rate  of  45 
cents  per  thousand  pounds  of  condensation,  while  the  consumers 
who  receive  service  under  the  flat  rate  obtain  it  at  an  average 
charge  of  30  cents  per  thousand  pounds  of  steam  condensed. 
These  comparisons  are  made  between  flat-rate  and  meter-rate 
consumers  who  are  using  service  for  the  purpose  of  heating 
their  premises,  and  do  not  include  those  consumers  who  use 
steam  for  heating  tanks,  cooking,  etc.  From  this  it  appears  that 
discrimination  exists  in  favor  of  the  flat-rate  consumers,  as  they 
can  and  do  receive  a  less  rate  for  the  same  kind  of  service  than 
can  be  obtained  by  the  meter-rate  consumers.  As  the  service 
is  identical,  that  is,  as  the  same  kind  and  quality  of  steam  is 
furnished  to  both  the  flat  and  the  meter  rate  consumers,  it 
would  appear  that  both  should  pay  the  same  charges  for  equal 
quantities  of  the  service. 

The  exhibit  listing  the  flat-rate  consumers  shows  that  during 
the  1916-17  heat  season  the  total  bills  paid  by  them  amount 
to  ^27,468.  The  petitioner  estimates  that,  if  these  consumers 
had  been  on  the  meter  rate  and  had  practised  proper  regulation 
of  their  respective  installations,  they  would  have  returned  a 
revenue  of  $28,137.    The  petitioner  also  estimates  that  regula- 
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tion  of  the  service  would  result  in  a  saving  of  2,148  tons  of  ooaL 
The  price  paid  for  coal  during  the  1916-17  beat  season  averaged 
$1.55  per  ton,  and  in  !N'ovember,  1917,  it  was  $2.07  per  ton. 
Assuming  the  November  cost  to  be  equal  to  the  future  average 
cost  of  coal,  it  is  evident  that  the  petitioner  expects  an  increase 
in  its  net  revenue  of  about  $5,000. 

The  corporation  counsel  for  the  city  of  Peoria*  contends  that 
the  granting  of  the  prayer  of  the  petitioner  will  virtually  result 
in  an  increased  rate  to  some  of  the  consumers,  and  that  thifr 
Commission  must  make  an  investigation  and  determine  a  just 
and  reasonable  rate  before  the  prayer  of  the  petitioner  can  be 
granted.  In  support  of  its  position,  the  city  presented  an 
exhibit  showing  that  these  flat-rate  consumers  would  return  about 
$41,500  per  season  if  they  were  placed  under  the  regular  meter 
rate  and  used  as  much  steam  as  they  now  use  under  the  flat  rate* 
The  city  also  introduced  a  letter  from  an  engineer  who  made  an 
admittedly  hurried  investigation  of  the  heating  business  of  the 
petitioner,  and  reported  that  the  petitioner  was  apparently 
obtaining  a  gross  revenue  in  excess  of  the  amount  necessary  to 
pay  operating  expenses  and  fixed  charges^  including  a  fair 
return  on  the  investment. 

There  are  two  issues  involved  in  this  case,  upon  which  the 
Commission  must  make  a  finding.  The  first  is  based  on  the 
petition  of  the  Central  Illinois  Light  Company  for  authority 
to  place  all  its  heating  consumers  on  the  regular  meter  rate. 
The  city  opposes  the  granting  of  the  petition,  as  stated  in  its 
objection  and  cross  petition.  The  Commission  has  passed  upon 
many  petitions  of  this  nature,  and  has  in  every  instance  per- 
mitted the  petitioning  utility  to  place  all  its  flat-rate  consumers 
on  a  meter  rate.  The  Commission  believes  that  there  is  neither 
incentive  to  save  nor  penalty  for  waste  under  a  flat  rate,  and 
that  a  consumer  receiving  service  under  it  makes  no  endeavor 
to  keep  down  the  consumption  of  that  service.  The  testimony 
and  exhibits  introduced  in  the  case  now  under  consideration 
clearly  prove  this  point.  The  Commission's  opinion  on  the 
question  of  metering  service  is  more  fully  set  forth  in  the  oriler 
entered  in  the  matter  of  the  applicati(m  of  the  Northern  Illinois 
Utilities  Company  to  change  heating  rates  in  Aledo — Case  4399 
[June  28,  1917]. 
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[2]  If  the  petitioner  is  permitted  to  place  all  its  flat-rate  con- 
sumers immediately  on  the  meter  rate,  those  consumers  are 
given  no  alternative  in  the  matter,  and  must  accept  metered 
service  from  the  petitioner.  Some  might  wish  to  install  private 
plants,  believing  that  the  service  -under  meter  rates  would  be 
more  than  could  be  afforded.  The  C<Hnmission  believes  tliat 
when  the  flat  rates  are  to  be  withdrawn  in  any  case,  suflicient 
notice  should  be  given  the  flat-rate  consumers  to  permit  them  to 
install  private  heating  plants  should  they  desire  to  do  so. 

The  other  issue,  raised  by  the  city,  is  in  regard  to  the  reason- 
ableness of  the  steam-heating  rates  now  in  force  in  Peoria,  and 
the  city  has  asked  that  they  be  investigated  by  the  Commission. 
The  counsel  for  the  city  of  Peoria  pointed  out  that  the  rates, 
now  on  file  with  the  Commission  and  charged  by  the  petition 
in  Peoria,  do  not  conform  to  the  rates  set  forth  in  the  franchise 
ordinance  under  which  the  petitioner  operates.  Counsel  main- 
tains, further^  that  the  present  flat  rates  are  unreasonable,  and 
that  the  meter  rates  are  excessively  so. 

After  considering  the  petition  of  the  Central  Illinois  Light 
Company  flled  in  this  case,  the  cross  petition  filed  by  the  city, 
and  all  the  evidence  and  testimony  adduced  in  this  case,  the 
C(»nmis3ion  finds:  (1)  That  the  flat-rate  consumers  should 
be  placed  on  the  meter  rate;  (2)  that  such  change  should  not 
be  made  until  these  flat-rate  consumers  have  had  su£Scient  time 
to  permit  them  to  make  other  arrangements  for  heating  their 
premises  should  any  of  them  desire  to  do  so;  (8)  that  the  rates 
and  charges  for  steam-heat  service  in  force  in  the  city  of  Peoria 
diould  be  investigated ;  and  (4)  that  the  Central  Illinois  Light 
Company  should  fiile  an  inventory,  a  statement  of  operating 
expenses,  and  all  data  necessary  for  the  d^ermination  of  a  rate. 

It  is  therefore  ordered  that  the  petitioner  herein,  the  Central 
Illinois  Light  Company,  be  and  the  same  is  hereby  permitted 
to  withdraw  the  flat  rate  for  steam-heating  service  in  the  city 
of  Peoria,  county  of  Peoria,  and  shall  be  permitted  to  charge 
for  this  service  in  accordance  with  the  regular  meter  rates  now 
on  file  with  the  Commission,  from  and  after  the  1st  day  of 
October,  1918. 

It  is  further  ordered  that  the  petitioner  herein,  the  Central 
Illinois  Light  Company,  shall  file  with  the  Commission,  within 
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one  hundred  and  tw^ity  days  from  the  date  of  Ihis  order,  the 
following  statements  in  triplicate. 

1.  Oomparative  balance  sheet  as  of  the  close  of  each  year 
since  date  of  organization  of  heating  utility. 

2.  Summary  of  income  and  profit  and  loss  accounts,  showing 
total  operating  revenues,  expenses,  and  net  income  for  each 
year  since  banning  of  operations. 

8.  Cost  of  property  to  date,  including  cost  of  original  con- 
struction, with  the  additions,  replacements,  and  requirements 
listed  yearly  from  the  inception  of  the  utility,  showing  detailed 
classification  of  such  expenditures  as  far  as  may  be  ascertainable 
from  the  records  of  the  company. 

4.  All  securities  issued,  moneys  realized  therefrom,  and  pur- 
poses for  which  used;  also  moneys  used  from  surplus  earnings 
for  construction  purposes. 

6.  Income  account  for  the  past  five  years,  with  supporting 
tables  showing  in  complete  detail  the  operating  revenues  and 
operating  expenses,  including  taxes. 

6.  Detail  of  charges  for  fuel  (three  years)  showing  basis  of 
prorating  charges  to  heating  department.  Basis  of  prorating 
or  assigning  other  charges  to  heating  department 

7.  A  detailed  inventory  of  the  property  owned  by  the  Central 
Illinois  Light  Company  and  devoted  to  the  rendition  of  steam- ' 
heat  service  in  the  city  of  Peoria. 

8.  A  detailed  statement  of  consumers'  accounts  for  the  1915- 
16,  1916-17,  and  1917-18  heating  seasons.  These  statements 
shall  be  compiled  in  a  similar  manner  to  the  ccmsumer  data  ex- 
hibit filed  in  this  case  by  the  petitioner,  and  in  addition  shall  set 
forth  the  amount  of  steam  condensed  each  month  by  each  con- 
sumer during  the  said  three  heating  seasons. 

Note — ^Where  the  period  to  be  covered  in  the  above  statements 
includes  accounts  prior  to  the  organization  of  the  present 
company,  the  statements  should  show  the  data  separately 
for  each  predecessor  company. 

It  is  further  ordered  that  the  petitioner  herein,  the  Central 
Illinois  Light  Company  shall,  within  fifteen  days  of  the  date 
of  this  order,  notify  the  Commission  in  writing  whether  or  not 
this  order  is  accepted,  and  the  terms  thereof  will  be  obeyed. 
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Note.-«Flat  or  meter  rates. 

It  is  impossible  to  make  an  equitable  distribution  of  the  expenses 
of  a  water  system  among  its  various  consumers  by  a  schedule  of  flat 
rates.  Be  Corcoran  Water  ft  Oas  Co.  (CaL)  Decision  No.  4947^ 
Application  No.  3027,  Dec.  13, 1917. 

A  flat  rate,  particularly  where  twenty-four  hour  service  is  ren- 
dered, does  not  offer  an  opportunity  for  equitably  distributing  the 
cost  of  utility  service  among  the  consumers.  Se  Saline  Electric  Co. 
(111.)  No.  7190,  Jan.  15, 1918. 

An  ordinance  providing  that  "water  meters  will  be  used  wherever 
and  whenever  in  the  judgment  of  the  Board  they  should  be  attached'* 
is  not  unreasonable.  Richardson  v.  Greensboro,  (1917)  —  N.  C.  — , 
94  S.  E.  3,  4.  ^'On  [the]  contrary,'*  said  the  court,  *'it  appears  to 
be  a  very  wholesome  check  upon  the  flat-rate  consumer  to  prevent 
the  wasteful  and  extravagant  use  of  water.  We  think  there  is  noth- 
ing unreasonable  in  requiring  a  citizen  who  has  voluntarily  given 
up  the  flat  rate,  and  compelled  the  defendants  to  put  in  a  meter, 
to  adhere  to  the  water  rate.'* 


INDIANA  SUPREME  COURT. 

WINFIELD  et  al. 

V. 

PUBLIC  SERVICE  COMMISSION  OP  INDIANA. 

[No.  23,058.] 
'(—  ind.  — ,  118  N.  E.  581.) 

Constitutional  law  *  Impairment  of  contract  — >  Franchise  rates, 

1.  A  state  is  not  deprived  of  the  right  to  regulate  the  rates  of  a 
public  utility  by  a  franchise  rate  contract  granted  under  statutes  giving 
the  municipality  exclusive  power  over  its  streets,  authorizing  the  grant 
of  a  right  of  user  to  public  corporations,  authorizing  it  to  prescribe  the 
terms  and  conditions  of  such  use  and  to  fix  rates,  authorizing  cities  to 
contract  for  public  service  ''for  the  convenience  and  welfare  of  the 
people,"  and  authorizing  provision  by  franchises  for  the  terms  of  service 
and  for  reasonable  license  fees  or  other  compensations  to  be  paid  "to 
such  city  or  town  for  any  such  franchise  and  privilege;"  nor  does  a 
state  declare  such  a  contract  to  be  binding  by  a  statute  legalizing  fran- 
chisee "as  if  granted  under  the  provisions  of  this  act." 

Co9istitutional   law  —  Impairment   of   contract  —  Constrttction    of 
statute. 

2.  Statutes  relating  to  the  power  of  municipalities  to  make  fran- 
chise rate  contracts  should  be  strictly  construed  against  the  power  ot 
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the  city,  where  the  queetion  U  wnether  the  state  has  barred  itself  from 
regulating  charges. 
Discrhninatian  — >  Free  service  —  ConsideraUon  for  franchise* 

3.  Free  serrice  as  a  consideration  for  the  grant  of  a  franchise  so 
far  involves  the  public  interest  that  it  may  be  prevented  by  the  state, 
notwithstanding  it  is  provided  for  under  a  prior  statute  authorizing 
cities  to  contract  for  public  service  "for  the  convenience  and  welfare  of 
the  people." 

OonsMutional  law -^  Impairment  of  eontraei. 

4.  A  city,  even  if  authorized  so  to  contract  as  to  prevent  tiie  state 
from  exercising  its  power  of  regulation,  does  not  exercise  this  right  by 
granting  a  franchise  fixing  rates,  subject  to  all  laws  that  may  be  enact- 
ed by  the  legislature  for  the  regulation  of  such  rate. 

Franchises  — >  Indeterminate  permit  — >  Breach  of  contract, 

5.  A  Commission  order  increasing  a  franchise  rate  after  the  sur* 
render  of  the  franchise  for  an  indeterminate  permit  cannot  be  defeated 
on  the  theory  that  the  company  violated  the  franchise  contract  by  the 
act  of  surrendering  it  for  the  permit.  N 

Bates  —  Jurisdiction  of  Com^mission  —  Construction  of  statute* 

6.  An  order  of  a  Commission  increasing  rates  beyond  the  maximum 
specified  in  a  franchise  does  not  violate  the  statute  creating  the  Com- 
mission, although  it  provides  that  nothing  in  the  act  shall  authorize  a 
public  utility  to  charge  more  than  the  franchise  rates,  since  this  proviso 
is  not  a  limitation  upon  the  Commission's  power. 

[January  11,  1018.] 

Appeal  from  a  judgment  of  the  Circuit  Court,  Cass  County, 
Henry  H.  Vinton,  Judge,  sustaining  a  demurrer  to  the  complaint 
in  an  action  against  the  Indiana  Public  Service  Commission  and 
the  Logansport  Home  Telephone  Company ;  affirmed. 

Appearances:  Gleo.  A.  Gamble,  of  Logansport,  D.  B.  Fickle, 
of  Hebron,  and  D.  C.  Arthur,  of  Logansport,  for  appellants; 
Evans  B.  Stptsenburg,  of  New  Albany,  Burt  L.  New,  Rabb,  Ma- 
honey,  &  Fansler,  and  Long,  Yarlott,  &  Souder,  all  of  Logans- 
port, for  appellees ;  Ferdinand  Winter,  of  Indianapolis,  and  J.  A. 
Van  Osdol,  of  Anderson,  amicus  curice. 

Harvey,  J.,  delivered  the  opinion  of  the  court : 
The  complaint  in  this  case  alleges  that  in  1901  the  city  of 
Logansport  granted  to  the  Logansport  Home  Telephone  Com- 
pany a  'franchise,  license,  and  permit*'  to  construct  and  operate 
a  telephone  exchange  and  system  of  wires,  poles,  and  so  forth,  in 
said  city,  and  over  and  through  the  highways  thereof;  that  the 
term  of  said  franchise  was  forty  y^rs ;  that  the  franchise  fixed 
maximum  rates  to  be  charged  for  telephone  service,  providing 
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that  under  certain  circumstances  the  city  might  reduce  said 
rates,  ^T}ut  in  no  event  shall  the  city  of  Logansport,  or  said'* 
grantees  or  their  assigns,  ^'increase  the  rates  •  .  •  above  the 
rate  set  out"  in  the  franchise ;  that  ^4n  further  consideration  of 
the  rates,  franchises,  and  privities  herein  granted,  the  said" 
grantees,  ''their  successors,  and  assigns,  agree  to  furnish  the  city 
for  office  use  (me  telephone  each  for"  specific  offices  and  depart- 
ments, aggregating  twenty-one,  "free  of  rental ; "  that  grantees 
accepted  said  franchise,  and  said  Home  Telephone  Company, 
the  assignee,  has  constructed  and  maintained  in  operation  since 
1901  the  exchange  and  system  contemplated,  and  has  furnished 
service  at  the  rates  named,  and  free  to  the  city,  and  was  so  doing 
at  the  time  of  the  creation  by  the  general  assembly  of  the  state,  in 
March,  1913,  of  the  Public  Service  Commission;  that  to  ''avoid 
its  said  contract  with  said  city,"  said  telephone  company  "pre- 
tended to  surrender  its  said  franchise  ...  to  the  Public 
Service  Commission,"  and  "accepted  from  said  Public  Service 
Commission  what  is  denominated  in  said  act  as  an  indeterminate 
permit ; "  that  thereafter  said  company  applied  to  said  Com- 
mission for  an  increase  of  rates ;  that  on  a  hearing  had  before  said 
Commission,  said  Commission  made  an  order  increasing  said 
rates  beyond  the  maximum  rates  fixed  in  said  franchise;  and 
that  under  said  order  the  city  was  deprived  of  free  telq)hones. 

Appellant  alleges  that  he  is  a  patron  of  said  company  and  a 
resident  taxpayer  of  said  city ;  that  he  sues  on  behalf  of  himself 
and  other  taxpayers  who  may  join  in  the  action;  that  said  as- 
signee company  is  a  corporation  organized  in  the  year  1901,  un- 
der the  laws  of  Indiana;  that  said  company  now  claims  to  op- 
erate its  said  exchange  and  system  under  said  indeterminate 
permit ;  that  said  acts  and  conduct  of  said  company  are  in  viola-  r: 
tion  of  the  Constitution  of  the  United  States,  prohibiting  the 
state  from  impairing  the  obligations  of  contracts,  and  of  the  Con- 
stitution of  Indiana,  which  denies  the  general  assembly  power  to 
pass  laws  having  such  effect;  that  the  order  of  said  Commission 
violates  §  7  of  the  act  creating  the  Commission.  The  Public 
Service  Commiscdon  and  said  company  are  made  defendants* 
Said  city,  on  the  d^nand  of  plaintiff,  refused  to  prosecute  this 
action.  Plaintiff  prays  that  said  order  of  said  Ccmmiission  in- 
creasing said  rates  be  declared  void,  and  the  Commission  '^eiH 
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joined  frooL  granting  any  rates  exceeding''  said  Tnaximiiin  rates. 
Ten  other  citizens  petitioned^  and  were  permitted^  to  join  as 
plaintiffs.  The  court  sustained  the  separate  demurrer  of  each 
def^idant  to  the  complaint,  and  rendered  judgment  against  tl^ 
plaintiffs.  The  errors  alleged  and  assigned  are  the  sustaining 
of  said  demurrers  and  the  rendition  of  said  judgment 

The  claim  of  plaintiffs  jliat  in  1901,  and  prior  thereto,  the  city 
of  Logansport,  under  statutes  of  the  state,  had  exclusive  power 
over  its  streets  and  highways,  and  the  right  to  make  the  contract 
alleged,  and  that  said  contract  was  binding  upon  said  telephone 
company,  and  said  city  may,  with  eome  reservations,  be  con- 
ceded. GeneraUy  speaking,  such  contracts,  when  only  the  rights 
and  interests  of  the  city  and  utility  are  being  considered,  are 
valid,  binding,  and  mutually  enforceable,  and  unless  the  public 
welfare  in  the  judgment  of  the  state  requires  the  legislature  can- 
not impair  the  obligations  thereof.  Lewisville  Natural  Gas  Co. 
V.  State,  135  Ind.  49,  21  L.RA.  734,  34  N.  E.  702;  Indianapolis 
v.  Consumers  Gas  Trust  Co.  140  Ind.  116,  27  L.RA.  514,  49 
Am.  St.  Kep.  183,  39  N.  E.  433 ;  Rushville  v.  Eushville  Gas  Co. 
164  Ind.  163,  73  K  E.  87,  3  Ann.  Cas.  86;  Westfield  Gas  & 
Mill  Co.  V.  MendenhaU,  142  Ind.  533,  41  K  E.  1038;  Nobles- 
ville  V.  NoblesviUe  Gas  &  Improv.  Co,  157  Ind.  162,  60  N.  E. 
1032 ;  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  97-101,  60 
L.R A.  822,  66  N.  E.  436 ;  Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  TJ.  S.  174,  59  L.  ed.  1254,  P.U.R. 
1915D,  591,  35  Sup.  Ct.  Rep.  820. 

There  are  decisions  of  this  court  strongly  supporting  the  ri^t 
of  cities  in  matters  of  local  self-government.  State  ex  rel.  Jame- 
eon  V.  Denny,  118  Ind.  382,  4  L.R.  A.  79,  21  N.  E.  252 ;  State  ex 
rel.  Holt  V.  Denny,  118  Ind.  450,  4  L.RA.  65,  21  N.  E.  274; 
EvansviUe  v.  State,  118  Ind.  426,  4  L.RA.  93,  21  N.  E.  267; 
State  ex  rel.  Geake  v.  Fox,  158  Ind.  126,  56  L.RA.  893,  68 
N.  E.  19.  Such  decisions  do  not,  however,  apply  when  the  in- 
terest of  the  public  generally  is  involved,  as  it  is  in  general  tele- 
phone sarvice. 

The  streets  and  other  highways  of  the  city  are,  however,  a  part 
of  the  other  and  general  highways  of  the  state,  and  as  such  and  to 
the  extent  that  the  interests  involved  are  not  purely  local  to  cities 
and  incorporated  towns,  such  power  as  a  municipality  has  there- 
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over  is  granted  to  the  municipality  by  the  state^  and  may  be  modi- 
fied or  withdrawn  by  the  state  from  the  municipality^  unless  the 
state  has  waived  its  ri^  to  do  so.  Therefore  the  municipaUty^ 
so  far  as  affects  the  public  welf are,  acts,  in  granting  franchises 
to  public  service  corporations^  as  the  agent  of  the  state^  and  can- 
not bind  the  state  beyond  the  authority  delegated  by  the  state  to 
the  municipality  in  that  respect.  The  limitations  of  authority 
in  the  agent  are  known  to  all^  because  they  are  reservations  by 
virtue  of  the  state's  police  power.  Tippecanoe  County  v.  Lucas, 
93  U.  S.  108,  23  L.  ed.  822;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  63  L.  ed.  176,  29  Sup.  Ct  Eep.  60; 
StanislauJB  County  v.  San  JToaquin  &  E.  River  Canal  &  Irrig.  Co. 
192  TJ.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct  Bep.  241;  Milwaukee 
Electric  R.  &  Light  Co.  v.  Railroad  Commission,  238  U.  S.  174, 
59  L.  ed.  1254,  P.U.R.1915D,  591,  35  Sup.  Ot.  Rep.  820;  Ben- 
wood  V.  Public  Service  Commission,  75  W.  Va.  127,  L.R.A. 
1915C,  261,  83  S.  E.  295;  Owensboro  v.  Cumberland  Teleph.  & 
Tel^.  Co.  230  U.  S.  68,  57  L.  ed.  1389,  33  Sup.  Ct  Rep.  988. 
The  state's  power  of  control  of  such  matters  is  one  of  the  ele- 
ments of  the  state  government,  in  the  exercise  of  which  the  people 
are  represented  by  the  legislature.  This  element  of  government 
is  commonly  called  the  state's  police  power,  and  in  the  present 
case  applies  to  the  general  interest  of  the  citizens  of  the  state  in 
proper  public  service.  The  state  may  deprive  itself  of  the  power 
to  exercise  this  power  by  granting  directly  to  the  public  service 
companies  in  charters,  or  by  franchises,  freedom  from  the  exer- 
cise thereof ;  but  inasmuch  as  such  grant  of  freedom  is  in  dero- 
gation of  common  ri^t,  it  is  never  presumed  to  have  been  made 
by  the  state,  and  the  state  will  not  be  held  to  have  abandoned 
the  right  to  exercise  its  police  power,  unless  the  state's  intention 
so  to  do  is  expressed  in  terms  so  clear  and  unequivocal  as  to  ex- 
clude doubt;  and  if  doubt  exists,  it  must  be  resolved  in  favor  of 
the  state.  Indianapolis  v.  Navin,  151  Lid.  139,  41  L.R.A.  337, 
47  N".  E.  525,  51  N.  E.  80;  Milwaukee  Electric  R.  &  Light  Co. 
V.  Railroad  Commission,  238  U.  S.  174,  59  L.  ed.  1264,  P.U.B. 
1915D,  591,  85  Sup.  Ct  Bep.  820;  Home  Teleph.  &  Teleg.  Co. 
V.  Los  Angeles,  211  U.  S.  265,  273,  53  L.  ed.  176,  182,  29  Sup. 
Ct  Bep.  50 ;  Covington  &  L.  Tump.  Boad  Co.  v.  Sandf  ord,  164  U. 
S.  578-587,  41  L.  ed.  560-563, 17  Sup*  Ct  Bep.  198 ;  Addyston 
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Pipe  &  Steel  Co.  v.  United  States,  175  TJ.  S.  211,  44  L.  ed.  130^ 
20  Sup.  Ct.  Eep.  96;  Providence  Bank  v.  Billii^,  4  Pet  614^ 
561,  7  L.  ed.  989,  955 ;  Obarles  River  Bridge  v.  Warr«i  Bridge, 
11  Pet.  420,  547,  9  L.  ed.  773,  824;  Stone  v.  Farmers  Loan  & 
T.  Co.  116  U.  S.  307,  347,  29  L.  ed.  636,  649,  6  Sup.  Ct  Eep. 
334,  388,  1191 ;  Stanislaus  County  v.  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct  Rep. 
241;  Freeport  Water  Co.  v.  Freeport,  180  TJ.  S.  587,  45  T^  ed. 
679,  21  Sup.  Ct  Rep.  493 ;  Woodburn  v.  Public  Service  Commis- 
sion, 82  Or.  114,  L.RA.1917C,  98,  P.U.R.1917B,  967, 161  Pac^ 
391,  Ann.  Cas.  1917E,  996. 

The  state  may  also  authorize  municipalities  to  grant,  in  a  fran- 
chise to  a  public  service  corporation,  freedom  from  the  exercise 
of  the  state's  power  of  regulation;  but  such  franchise  is  never 
construed  to  have  this  effect,  unless  the  state's  grant  of  authority 
to  the  mimicipality  and  the  municipality's  grant  in  the  franchise 
are  expressed  in  terms  positive  and  clear,  as  above  indicated. 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  63  L. 
ed.  176,  29  Sup.  Ct  Rep.  50 ;  Milwaukee  Electric  R  &  Light 
Co.  V.  Railroad  Commission,  238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct  Rep.  820.  In  the  decisions 
last  cited  the  court  distinguished  several  cases,  wherein  it  was 
held  that  the  state  had  itself  authorized  the  municipality  to  fix 
unalterably  rates,  which  distinguished  cases  are  relied  on  herein 
by  appellants. 

A  state  may  ratify  a  franohise  containing  such  an  exemption 
made  by  a  municipality,  though  the  municipality  had  no  power 
to  so  exempt  at  the  time  of  granting  the  franchise,  but  the  ques- 
tion then  is:  (1)  What  was  the  contract,  or  franchise,  which  was 
so  ratified;  and  (2)  if  the  contract  contains  an  exemption,  did 
the  state  ratify  the  exemption  ? 

Except  where  the  state  has  thus  irrevocably,  either  directly  or 
indirectly,  devested  itself  of  the  right  to  so  exercise  its  police 
power,  the  state  may,  for  the  public  good,  regulate  the  conduct 
of  the  public  service  companies,  and  the  most  frequent  call  for 
Budb  r^ulation  relatea  to  charges  of  such  companies  for  their 
public  service;  the  principle  underlying  such  regulation  being^ 
that  the  charges  ior  services  shall  be  fair  and  reasonable,  all 
things  considered,  and  that  the  rate  fixed  shall  not  be  so  low  as  to 
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deprive  the  oompany  of  means  of  adeqiiate  servioe,  nor  so  hi^  as 
to  unduly  burden  the  public 

Every  charter  granted  by  the  state,  and  every  franchise, 
whether  granted  by  the  state  directly  or  by  the  municipality  act- 
ing as  agent  of  the  state,  is  granted  in  view  of  the  rules  above 
stated,  and  especially  in  contemplation  of  the  fact  that  unless  the 
state  has  in  the  charter  to  the  utility  company,  or  in  the  authority 
to  its  agent,  or  by  ratification,  abandoned  its  power  to  so  regulate, 
the  state's  power  is,  by  implication,  written  into  such  contract; 
and  therefore  the  state's  act  of  r^ulation,  within  the  limits  above 
stated,  is  not  an  impairment  of  the  contract,  but  rather  an  exercise 
of  a  right  provided  in  the  contract  Grand  Trunk  Western  R.  Co. 
V.  South  Bend,  174  Ind.  203,  36  L.R.A.(N.S.)  850,  89  N.  E. 
886,  91  N.  E.  809;  Manigault  v.  Springs,  199  XJ.  S.  473,  50  L. 
ed.  274,  26  Sup.  Ct.  Eep.  127 ;  Raymond  Lumber  Co.  v.  Ray- 
mond Light  &  Water  Co.  92  Wash.  330,  L.RA.1917C,  574, 
P.U.R1916F,  437, 159  Pac  133 ;  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  K  W. 
925;  Benwood  v.  Public  Service  Commission,  75  W.  Va.  127, 
L.R.A.1915C,  261,  83  S.  E.  298;  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  V.  Menasha  Wooden  Ware  Co.  159  Wis,  130,  L.R.A. 
1915F,  732,  150  K  W.  411;  Union  Dry  Otoods  Co.  v.  Georgia 
Public  Service  Corp.  142  Ga.  841,  L.R.A.1916E,  358,  83  S.  E. 
946;  Dawson  v.  Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E,  508; 
Cortelyou  v.  Anderson,  73  N.  J.  L.  427,  63  Atl.  1095. 

A  decision  as  to  the  sufficiency  of  the  ciHuplaint  herein,  which 
complaint  seeks,  in  effect,  to  enjoin  the  state,  depends  upon  the 
terms  of  the  charter  granted  by  the  state  to  the  Logansport  Home 
Telephone  Company;  and  upon  the  character  of  power  granted 
by  the  state  to  the  city  of  Logansport ;  and  upon  the  dbaracter  of 
the  contract  made  with  said  city  by  the  defendant  telephone  com- 
pany. It  is  not  claimed  by  appellants  that  any  provision  of  the 
charter  of  the  company  prevents  the  state  from  regulating  the 
company's  affairs. 

[1]  It  is  claimed  that  the  state  granted  to  the  city  power  to 
make  a  contract  which  bars  the  state  from  exercising  its  power  to 
regulate  the  rates  of  the  company.  Appellants  claim  that  the 
city  of  Logansport  was  empowered  to  so  bind  the  state  by  the  Act 
of  1867,  as  amended  in  1891,  and  in  force  in  1901,  when  the 
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franoluBe  here  in  question  was  granted.  Said  act  provides  that 
the  common  council  shall  have  exclusive  power  over  the  streets, 
highways,  alleys,  and  bridges  within  said  city  for  certain  named 
general  purposes.  The  act  is  broad  Plough  to  authorize  cities 
to  grant  a  right  of  user  to  public  corporations.  The  common 
council  is  by  this  statute  made  a  trustee  as  to  matters  involving 
the  general  public  welfare,  but  there  is  nothing  in  the  act  which 
authorizes  a  city,  or  its  common  council,  to  curtail  or  bar  the  right 
of  the  state  to  exercise  its  police  power  above  named.  Such  con- 
tracts are,  so  far  as  this  statute  is  concerned,  valid  and  binding, 
as  between  the  city  and  the  utility;  but  they  are  subject  to  the 
state's  power  to  protect  the  public,  reserved  because  not  expressly 
waived.  Indianapolis  v.  Navin,  151  Ind.  143,  41  L.RA.  337, 
47  K  E.  625,  51  N.  E.  80.  The  term  "exclusive^'  is  used  in  the 
act  to  define  the  agency  as  exclusive^  rather  than  to  bar  the 
agent's  principal  from  exercising  reserved  authority. 

Therefore  appellants'  claim  that  by  this  general  act  the  city 
was  empowered  to  make  a  contract  binding  the  state  is  not  sus- 
•  tained.  It  is  further  claimed  by  appellants  that  the  Act  of  1905 
(Laws  1905,  p.  219,  §§  93  and  254),  same  being  §§  8696  and 
8938,  respectively,  Bums's  Anno.  Stat.  1914,  not  only  empower 
cities  and  towns  to  thereafter  make  binding  contracts  providing 
exemption  from  state  regulation,  but  that  said  act  ratifies  all 
former  contracts  of  this  character. 

Section  8696  provides,  in  substance,  that  the  board  of  public 
works  shall  have  power  (clause  11)  *Ho  authorize  .  .  .  tele- 
phone .  .  .  companies  to  use  any  street,  alley  or  public  place 
in  such  city  and  erect  necessary  structures  therein,  to  prescribe 
the  terms  and  conditions  of  such  use,  and  to  fix  by  contract  the 
price  to  be  charged  to  patrons,"  subject  to  the  approval  of  the 
common  council.  Such  general  provisions  are  held  not  to  grant 
authority  to  cities  to  make  contracts  binding  the  state  to  any 
exemption  therein  stated  in  favor  of  public  service  companies 
from  state  regulation.  Milwaukee  Electric  R.  &  Light  Ca  v. 
Railroad  Commission,  238  U.  S.  174,  69  L.  ed.  1254,  P.U.R. 
1915D,  691,  36  Sup.  Ct  Rep.  820;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E.  296. 

Section  8938  provides,  in  substance,  that  cities  may  contract 
for  public  service  '^for  the  convenience  and  welfare  of  &e  peo- 
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pie  ;*'  that  the  city  or  town  may  by  ordinance  provide  all  neces- 
sary regulations  and  restrictions  for  the  placing  of  poles,  and 
so  forth,  and  may,  "wherever  public  safety  danands  it,  require 
•  .  .  wires  to  be  placed  underground,  or  that  any  other 
measures  shall  be  taken  which  may  be  deemed  for  the  greater 
safety  or  better  accommodation  of  such  city  or  town  and  its 
inhabitants."  So  far,  this  section  is  also  very  general  in  its 
terms,  and  the  predominating  thought  expressed  is  that  the  city 
is  to  provide  "for  the  welfare,  safety,  convenience  and  accommo- 
dation of  the  city  and  its  inhabitants."  Nothing  in  this  portion 
of  said  section  can  be  construed  as  authorizing  cities  to  unaltera- 
bly fix  for  a  prolonged  period  any  matter  involving  the  public 
welfare,  much  less  prevent  the  state  from  changing  the  same. 

Section  8938  further  provides,  in  substance,  that  in  such  fran- 
chises the  cities  and  towns  shall  also  'provide  for  the  terms  on 
which  such  water,  .  .  .  electricity  [and  so  forth]  shall  be 
supplied  to  the  city  or  town  and  to  its  inhabitants,  as  well  as  for 
reasonable  license  fees  or  other  compensation  to  be  paid  to  such 
city' or  town  for  any  such  franchise  and  privilege."  By  the  ex-' 
press  wording  of  this  grant  to  cities  of  power,  the  legislature 
stipulates  that  said  fees  and  compensation  to  the  city  shall  be 
reasonable.  The  city  and  the  utility  company  are  not  at  liberty, 
under  this  section,  to  contract  as  they  please,  independent  of  the 
state's  supervisory  powers.  The  power  to  declare  what  is  rea- 
sonable in  such  matters  is,  primarily,  a  legislative  function. 
Louisville  &  K  E.  Co.  v.  Garrett,  231  U.  S.  805,  58  L.  ed.  239, 
34  Sup.  Ot.  Eep.  48 ;  Stone  v.  Farmers  loan  &  T.  Co.  116  XT. 
S.  307,  347,  29  L.  ed.  636,  649,  6  Sup.  Ct.  Rep.  334,  388,  1191 ; 
Munn  V.  Illinois,  94  XT.  S.  113,  24  L.  ed.  77;  Louisville  &  K  R. 
Co.  V.  Mottley,  219  U,  S.  467,  55  L.  ed.  297,  34  L.E.A.(N.S.) 
671,  31  Sup.  Ct.  Eep.  265 ;  Eeagan  v.  Farmers  Loan  &  T.  Co. 
154  XT.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Eep.  560,  14  Sup. 
Ct  Eep.  1047;  Atlantic  Coast  Line  E.  Co.  v.  North  Carolina 
Corp.  Commission,  206  XT.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Eep. 
585,  11  Ann.  Cas.  398 ;  Grand  Trunk  Western  E.  Co.  v.  Eail- 
road  Commission,  221  XT.  S.  400,  55  L.  ed.  786,  31  Sup.  Ct 
Rep.  537.  Hence  the  force  of  the  provision  that  such  fees  and 
compensation  must  be  reasonable.  The  state  gives  up  by  this 
provision  none  of  its  power  or  right  to  determine  what  is  a  rea- 
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sonable  fee  or  compenBationy  but  reserves  this  right  and  power^ 
and  by  the  use  of  the  word  ^'reasonable"  restricts  the  power  of 
the  city.  Milwaukee  Electric  B.  &  Light  Co.  v.  Bailroad  Com- 
mission,  supra. 

It  is  further  asserted  by  appellants  that  the  closing  proviso  in 
§  8938  ratifies  the  contract  here  in  question.  The  provision 
relied  upon  is:  "That  where  any  city  or  town  has  heretofore 
granted  a  franchise  to  any  person,  persons,  or  corporation  to 
use  the  streets,  alleys  or  other  public  places  of  such  city  or  town, 
such  franchises  are  hereby  in  all  respects  l^alized  and  made 
valid  and  shall  be  as  effective  as  if  granted  under  the  provisions 
of  this  act'* 

No  defect  in  this  franchise  needing  such  curative  l^islation 
has  been  su^ested,  imless  it  be  that  prior  thereto  there  was  lack 
of  power  in  the  city  to  bar  the  state  from  considering  and  deter- 
mining whether  the  fees  and  compensation  to  the  city  named 
therein  were  reasonable  However  this  may  be,  it  is  the  claim 
of  appellants  that  the  state  by  this  ratifying  provision  declared 
that  the  contract  here  in  question  should  be  binding,  and  that 
therefore  the  state,  having  directly  ratified  the  same,  cannot  now 
revise  the  terms  therein  provided.  But  the  provision  in  the  rati- 
fying clause  is  that,  when  so  legalized,  the  franchise  "shall  be  as 
effective  as  if  granted  under  the  terms  of  this  act."  A  franchise 
granted  under  the  terms  of  this  act  must,  as  we  have  stated,  pro- 
vide for  reasonable  fees  and  compensation;  and  such  franchise 
granted  under  the  terms  of  this  act  is,  therefore,  as  to  such  mat- 
ters, subject  to  the  state's  power.  It  cannot  reasonably  be  said 
that  franchises  granted  before  the  Act  of  1905  are  by  this  cura- 
tive, or  legalizing,  act  made  more  binding  or  effective  than  are 
franchises  granted  under  the  provisions  of  the  act.  Therefore 
in  this  curative  act  the  state  does  not,  as  claimed  by  appellants, 
sanction  as  reasonable  the  particular  terms  stated  and  agreed 
upon  between  the  city  of  Logansport  and  the  defendant  telephone 
company.  But  this  act  does  leave  the  matter  of  terms  in  earlier 
franchises  subject  to  revision  by  the  state,  if  the  state  finds  the 
same  to  be  unreasonable. 

[2]  Appellants  claim  that  the  section  referred  to  should  be 
libwally  construed  in  favor  of  the  power  of  the  city.  This  is 
not  the  rule.    Strict  construction  of  any  legislation  granting  au- 
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tihoritj^  or  franchises^  is  Hie  rule  when  the  question  is  whether 
the  state  has  barred  its^  from  exercising  its  police  power.  This 
is  shown  by  decisions  herein  earlier  cited. 

[3]  It  is  claimed  by  appellants,  in  substance,  that  §  8938,  to 
say  the  least,  is  an  express  recognition  of  the  powers  of  the  city 
or  town  to  contract  in  its  own  interests,  and  that  the  general  pub- 
lic is  not  concerned,  nor  its  welfare  involved  in  the  question  as 
to  what,  if  any,  compensation  the  city  receives  for  the  privilege 
or  franchise  granted.  In  so  far  as  such  contract  providing  for 
free  telephone  service  to  the  city  deprives  the  utility  company  of 
revenue  needed  to  maintain  its  operating  facilities,  or  cause  the 
company  to  charge  other  patrons  more  than  otherwise  would  be 
charged  in  order  that  the  needed  revenues  may  be  acquired,  it 
may  be  well  said  that  the  general  public  is  interested.  Further- 
more, discrimination  by  public  service  corporations  is  obnoxious 
to  the  spirit  of  such  legislation,  and  may  be  prevented  in  the  pub- 
lic interest.  Hence  the  state  may  inquire  into  the  effect  of  such 
contract  provision,  and,  if  need  be,  modify  the  same,  or  declare 
it  void.  We  hold,  therefore,  that,  in  so  far  as  the  public  inter- 
ests are  involved,  nothing  in  the  charter  of  the  defendant  tele- 
phone company,  nothing  in  the  powers  granted  to  the  city,  and 
nothing  in  the  franchise  contract  between  the  city  and  the  defend- 
ant telephone  company,  prevents  the  state  from  regulating  rates, 
including  the  matter  of  compensation  to  the  city. 

[4]  Suppose,  however,  we  grant  the  claim  of  appellants  that 
the  city  was  authorized  to  so  contract  as  to  prevent  the  state  from 
exercising  its  powers  of  regulation,  or  suppose  we  grant  the 
claim  of  appellants  that  the  state  by  the  Act  of  1905  ratified  the 
contract  which  the  city  did  make,  we,  nevertheless,  find  that  the 
city  did  not  exercise  its  power  to  make  such  a  contract,  and  that 
the  staters  ratification  did  not  ratify  such  a  contract,  because  we 
fmd  in  clause  18  of  the  ordinance  of  the  city  of  Logansport,  offer- 
ing this  franchise,  which  was  accepted  by  the  defendant  tele- 
phone company,  and  thereby  became  a  contract,  the  following: 
"'This  franchise  is  made  and  granted,  and  shall  be  enjoyed,  sub- 
ject to  all  the  laws  passed,  or  which  may  hereafter  be  passed,  by 
^he  l^slature  of  the  state  of  Indiana  for  the  regulation  and  con- 
trol of  telephone  companies." 

This  plainly  means  nothing,  unless  it  is  an  express  stipulation 
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by  tlie  city,  agreed  to  by  the  telephone  oompany,  that  the  oontraet 
is  subject  to  the  state's  supervisory  power.  This  alone  is  suffi- 
cient to  determine  this  action  against  appellants. 

[5]  The  remaining  questions  relate  to  methods  employed  by 
the  state  to  acc<nnplidi  such  regulations.  The  state  may  do  this 
by  direct  legislation.  Such  l^islation,  however,  must  apply 
alike  to  all  companies  of  a  class.  Two  utility  companies  doing 
the  same  class  of  business  may,  however,  operate  under  very  dif- 
ferent circumstances,  one  at  little  expense  and  the  other  at  great 
expense,  caused  by  conditions  over  which  the  ccmipany  had  no 
control,  and  which  could  not  be  changed  by  management  Kates 
fixed  by  the  l^islature  for  all  such,  companies  alike  would  neces- 
sarily result  in  hardship  to  Bome.  Covington  &  L.  Tump.  Boad 
Co.  V.  Sandford,  164  U.  S.  578,  597,  41  L.  ed.  560,  566,  17 
Sup.  Ct.  Rep.  198.  Courts  are  not  equipped  to  readily  investi- 
gate  and  adjudge  such  details  in  the  first  instance,  even  though 
such  questions  were  primarily  for  judicial  determination,  which 
they  are  not.  Southern  Indiana  R.  Co.  v.  Bailroad  Commission, 
172  Ind.  113,  87  N.  E.  956.  The  confusion  resulting  from  the 
methods  of  regulation  in  vogue  prior  to  the  creation  of  the  Public 
Service  Commission  called  for  a  remedy,  and  by  the  Commission 
an  effort  is  made  to  supply  such  remedy.  La  Crosse  v.  La  Crosse 
Gas  &  E.  Co.  145  Wis.  408,  410,  130  N.  W.  530. 

By  such  a  Commission,  in  continuous  session,  ex  parte  exer- 
cise of  power  and  c^itralization  of  government  are  avoided,  all 
interests  are  heard  and  determined  in  an  orderly  procedure,  and 
uniformity  of  treatment,  in  so  far  as  differences  in  fact  and  cii^ 
cumstances  permit,  is  secured.  Such  Commissions  use  methods 
like  those  of  a  judicial  tribunal  to  elicit  facts,  and  make  orders, 
and  so  do  without  invading  the  province  of  the  judiciary.  This 
right  and  opportunity  tend  to  regularity  of  proceeding  and  uni- 
formity of  treatment.  Southern  Indiana  R.  Co.  v.  Railroad 
Commission,  supra;  Prentis  v.  Atlantic  Coast  Line  Co.  211  XT. 
S.  210,  58  L.  ed.  150,  29  Sup.  Ct.  Rep.  67.  Appellants  claim 
that  it  is  the  act  of  the  defendant  telephone  company  in  surren- 
dering to  the  state,  or  to  the  Public  Service  Commission,  its 
franchise,  granted  by  the  city  of  Logansport,  and  the  company's 
taking  in  lieu  thereof  an  indeterminate  permit,  that  has  pro- 
duced the  asserted  destruction  of  the  city's  rights  under  the  fran- 
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chise,  and  that  the  company  ahonld  not  be  permitted  to  thus  vio- 
late its  oontfact 

This  suit,  and  the  issue  herein  made^  involve  (mly  that  portion 
of  the  franchise  relating  to  tolls  and  rates.  Whether  at  all,  or 
how  far,  if  at  all,  the  taking  of  an  indeterminate  p^mit  has  dis- 
turbed any  other  feature  or  elem^it  of  the  contract  between  the 
city  and  the  telq[»hone  company  as  to  matters  purely  local,  not 
affecting  the  interests  of  the  general  public,  is  not  here  involved 
or  decided.  Bates  for  service  do  involve  the  general  public  in- 
terest and  welfare.  The  fact  that  the  company  took  the  initia- 
tive in  bringing  about  the  exercise  of  the  state's  power  of  r^ula- 
tion  is  not  material,  because  the  Service  Commission  has  no 
power  to  grant  sudi  petition  without  notice  to  the  city  and  a 
hearing  of  all  interested  parties.  Such  a  hearing,  properly  con- 
ducted, fairly  and  impartially  considers  the  interests  of  all  con- 
cerned, and  the  resulting  judgment  or  order  is  supported  by  a 
presumption  of  r^ularity  and  fairness.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Raikoad  Commission,  171  Ind.  189,  86  N.  E. 
328.  No  allegation  is  herein  made  challenging  the  conduct -of 
the  Commission ;  no  fact  is  allied  tending  to  show  that  the  rates 
fixed  are  excessive.  The  allegation  is  that  power  is  lacking  to 
make  any  increase  thereof*;  the  allegation  is  want  of  power  in 
that  the  order  made  violates  the  obligations  of  the  city's  contract 
with  the  telephone  company.  The  Commission  was  authorized 
to  hear,  and  the  hearing  was  due  process  of  law.  It  is  not  the 
act  of  the  company,  but  the  act  of  the  state  after  the  hearing, 
that  changes  the  contract  rate.  Onondaga  Golf  &  C.  Club  v. 
Syracuse  &  Suburban  R  Co.  96  Misc.  213,  P.U.R.1916F,  540, 
160  N.  T.  Supp.  693;  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct  R^.  428;  La  Crosse 
V.  La  Crosse  Gas  &  E.  Co.  145  Wis.  408, 130  N.  W.  530;  Calu- 
met Service  Ca  v.  ChUton,  148  Wis.  334,  135  N.  W.  131;  Mc- 
Kinley  Teleph.  Co.  v.  Cumberland  Teleph.  Co.  152  Wis.  359, 
140  K  W.  38;  State  ex  reL  Kenosha  Gas  &  £.  Co.  v.  Kenosha 
Electric  R.  Co.  145  Wis.  337, 129  N.  W.  600. 

Whether  the  city  should  have  free  service  was  as  much  in- 
volved in  the  question  of  the  public  welfare  as  whether  other 
patrons  should  pay  higher  rate,  and  the  complaint  alleges  that 
this  was  determined  by  the  Commission.     A  lack  of  revmiue 
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from  twenty-one  free  telephoneB  may  require  a  higgler  rate  from 
other  patrons,  a  part  of  the  patrons  thus  producing  enough  reve- 
nue to  pay  for  all;  and  the  Commission^  unless  the  contrary  be 
shown,  must  be  held  to  have  c(msidered  tiiis  question,  and  to 
have  determined  that  conditions  required  the  city  to  pay.  The 
court  is  not  presented  with  a  question  of  fact  as  to  what  the  con- 
ditions were, — as  to  whether  they  justified  the  granting  or  denial 
of  the  right  to  charge  the  city  for  such  service ;  but  this  court  is 
presented  with  a  question  of  law  as  to  whether  power  exists  to 
hear  and  determine,  and  thereupon  authorize  the  charge  against 
the  city  for  service.    The  Conmiission  had  such  power. 

[6]  The  appellants  assert  that  the  order  increasing  rates  vio- 
lates §  7  of  the  act  creating  and  empowering  the  Commission. 
This  section  is  as  follows:  *^very  public  utility  is  required  to 
furnish  reasonably  adequate  service  and  facilities.  The  charge 
made  by  any  public  utility  for  any  service  rendered  or  to  be 
rendered  either  directly  or  in  connection  therewith  shall  be  rea- 
sonable and  just,  and  every  unjust  or  unreasonable  charge  for 
such  service  is  prohibited  and  declared  unlawful :  Provided,  that 
nothing  in  this  act  contained  shall  authorize  any  public  utility 
during  the  remainder  of  the  term  of  any  grant  or  franchise  under 
which  it  may  be  acting  at  the  time  this  act  takes  effect  to  charge 
for  any  service,  in  such  grant  or  franchise  contracted,  exceed- 
ing the  maximum  rate  or  rates  therefor,  if  any,  that  may  be 
fixed  in  such  grant  or  franchise.''    Acts  1913,  §  7. 

It  is  argued  that  the  proviso  in  said  section  is  one  of  limita- 
tion of  power,  preventing  the  Commission  from  increasing  rates 
above  maximum  contract  rates  during  the  contract  teruL  In  sup- 
port of  this  argument  it  is  said  that  it  would  be  absurd  to  hold 
that  the  legislature  had  by  this  proviso  intended  to  prevent  utili- 
ties companies  from  (diarging  more  than  the  maximum  fixed  by 
their  contracts,  because  the  contract  is  sufficient  limitation.  With 
this  supporting  statement  we  agree;  but  we  cannot  agree  that 
this  leads  to  a  conclusion  that  the  limitation  is  upon  the  Com- 
mission. Utility  companies  cannot  charge  in  excess  of  their  con- 
tract rates  unless  the  state  consents.  The  first  clause  in  §  7  siig- 
gests  such  a  consent  in  that  it  declares  that  for  the  required  serv- 
ice the  charge  of  such  companies  shall  be  just  and  reasonable,  and 
that  every  unjust  and  unreasonable  charge  is  unlawfuL     This 
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might  be  construed^  though  not  with  much  f  orce^  as  a  consent  of 
the  state  that  such  companies  may  charge  just  and  reasonable 
rates^  though  in  excess  of  contract  rates^  because  a  contract  rate 
being  unjust  is  unlawful  Lest  such  construction  might  be  at- 
tempted the  l^slature  added  the  proviso  to  §  7  as  a  limitation 
on  the  utility  companies.  The  proviso  was  written  into  the  law 
as  a  limitation  upon  the  utility  companies  to  prevent  such  liberal 
ccmstracticm  being  made  by  such  companies.  .  It  was  not  intended 
to  thereby  withhold  from  the  Commission  power  otherwise 
granted  in  the  act  to  increase  rates  if^  upon  a  hearings  an  in- 
crease was  deemed  just.  Such  a  construction  would  destroy,  in 
a  large  measure,  one  of  the  purposes  o£  the  creation  of  the  Com- 
mission. Section  7  is  a  general  declaration  of  right  of  the  pub- 
lic to  '^reasonably  adequate  service  and  facilities,"  and  of  the 
companies  to  "just  and  reasonable"  compensation, — a  guide  for 
all  hearings  and  orders  of  the  Commission, — and,  so  viewed,  is  a 
guaranty  of  protection  to  both,  and  is  consistent  with  the  section 
which  provides  for  the  surrender  of  franchises. 

Section  7,  excluding  the  proviso,  makes  no  change.  None  is 
made  until  the  Commission  acts.  Section  7  does  not  supersede 
the  contract.  The  supreme  court  of  Wisconsin  so  held.  Mani- 
towoc V.  Manitowoc  &  N.  Traction  Co.  145  Wis.  28,  140  Am. 
St.  Kep.  1056,  129  N.  W.  925.  In  Indiana  the  legislature,  by 
adding  the  proviso,  so  declared.  Appellants  assert  that  this  pro- 
viso should  be  liberally  construed.  If  the  proviso  bears  the  con- 
struction su^ested  by  appellant,  it  is  in  the  nature  of  a  declara- 
tion by  the  legislature  denying  the  right  of  the  state,  through  its 
agent,  to  exercise,  during  the  period  of  a  franchise,  its  police 
I)ower  to  regulate  rates  of  public  utilities.  Such  claims  of  exemp- 
tion, being  in  "derogation  of  the  sovereign  authority  and  of  the 
common  right,"  are  "not  to  be  extended  beyond  the  exact  and 
express  requirements"  construed  most  strictly.  Covington  &  L. 
Tump.  Koad  Co.  v.  Sandford,  164  U.  S.  578,  587,  41  L.  ed. 
560,  668, 17  Sup.  Ct.  Kep.  198,  and  cases  cited. 

The  demurrers  were  properly  sustained  to  the  amended  com- 
plaint.   Judgment  is  affirmed. 

Lairy,  J.,  did  not  participate  in  the  consideration  and  determi- 
nation  of  this  cause. 
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INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  INDIANA  FUEL  &  LIGHT  COMPANY. 

[No.  3006.] 

ValuaHon  —  Abandoned  property  —  Real  estate. 

1.  No  account  should  be  taken  of  abandoned  property  in  a  valua- 
tion  for  rate  making,  where  such  property  oonsists  of  real  estate  and 
buildings  which  are  presumably  worth  their  appraised  value  on  the 
market. 

Depreciation  —  Artificial  gas  plant  —  Annual  allowance. 

2.  A  proper  rate  for  depreciation  of  an  artificial  gas  plant  was 
found  to  be  2  per  cent  of  its  present  ralue,  less  the  value  of  land  and 
materials  and  supplies. 

Constitutional  law  —  Impairment  of  contract  —  Indeterminate  fran* 
chise. 

3.  Franchise  rates  are  no  longer  binding  when  the  franchise  has 
been  surrendered  for  an  indeterminate  permit^  and  the  Indiana  Com- 
mission may  therefore  increase  rates  beyond  the  mazimxim  specified 
therein. 

Return  —  Abnormal  operating  conditions. 

4.  The  Indiana  Commission  will  not  fix  a  permanent  rate  based  on 
the  present  e3ctraordinarily  high  cost  of  operation. 

[January  28,  1018.] 

PETITION  for  authority  to  increase  and  readjust  gas  rates; 
increased  schedule  authorized  temporarily. 

By  the  Commission:  On  May  26,  1917,  the  Indiana  Fuel 
&  Light  Company  filed  its  petition  with  the  Public  Service  Com- 
mission of  Indiana,  asking  to  increase  it«  rates  for  artificial  gas 
furnished  to  the  people  of  the  cities  of  Kendallville,  Garrett,  and 
Auburn.  Said  increase  is  asked  for  on  account  of  the  allied 
increased  cost  of  production. 

The  Commission  caused  an  appraisal  of  the  property  of 
petitioner  to  be  made  by  its  engineering  staff,  and  an  audit  of 
its  books  by  the  auditing  department  of  the  Commission. 

Said  cause  was  set  for  hearing  at  the  rooms  of  the  Commission 
in  the  city  of  Indianapolis  on  December  28,  1917,  at  10  o'clock 
A.  M.  Notice  of  the  time,  place,  and  object  of  said  hearing  was 
given  by  publication  in  the  Kendallville  Daily- Xews-Sim,  the 
Garrett  Clipper,  and  the  Auburn  Evening  Star. 

The  city  attorneys  of  each  of  the  cities  of  Kendallville,  Gar- 
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retty  and  Auburn  were  n<rtified  of  the  time  and  place  of  said 
hearing. 

The  city  of  Garrett  filed  an  answer  in  whidi  it  is  alleged  that 
a  franchise  was  granted  to  the  predecessor  of  petitioner  to 
operate  a  gas  plant  in  said  city  of  Garrett  It  is  further  alleged 
that  petitioner  is  asking  to  be  permitted  to  charge  rates  in  excess 
of  the  rates  provided  for  in  said  franchise.  Said  answer  allies 
diat  petitiimer  surrendered  said  franchise  and  is  c^ierating  under 
an  indeterminate  permit  in  said  city. 

The  city  of  Kendallville  appeared  at  the  hearing  of  said  cause 
by  its  attorney.    There  were  no  other  appearances. 

No  objections  were  filed  to  the  appraisement  made  by  the 
Oimmiissitm's  engineero. 

The  petitioner  filed  the  following  statement  with  reference  to 
said  valuation:  ^^The  said  petitioner,  having  examined  said 
valuation,  now  comes  and  files  this  statement  with  reference 
thereto  of  record  in  this  cause,  and  hereby  states  and  declares 
that  while  in  said  valuation  certain  of  its  property  has  been 
valued  lower  than  petitioner  believes  to  be  the  true  present  value 
thereof,  and  that  while  said  petitioner  desires  to  reserve  to  itself 
the  right  in  any  other  or  subsequent  proceeding  to  contest  such 
valuations  of  property  as  it  may  be  then  advised,  the  said  pe- 
titioner nevertheless  for  the  purposes  of  this  hearing  hereby 
accepts  the  valuation  placed  upon  said  property  by  the  engineer- 
ing department  of  said  Commission,  and  expresses  its  willing- 
ness to  have  its  rates  in  this  proceeding  based  upon  said  value." 

[1]  The  Commission's  engineers  found  the  reproduction  cost 
of  the  petitioner's  plant  used  and  useful  in  serving  the  public, 
to  be  $400,583,  with  a  present  value  of  $366,637.  Certain 
abandoned  property,  which  is  not  included  in  the  above  totals, 
was  valued  at  $7,999.  As  almost  the  entire  value  of  said  aban- 
doned property  consists  of  real  estate  and  buildings,  which  are, 
presumably,  worth  their  appraised  value  on  the  market,  no 
account  should  be  taken  of  this  property  in  the  valuation  for 
rate-making  purposes  in  this  case.  While  this  real  estate  is 
abandoned  property  so  far  as  gas  production  is  concerned,  it 
is  not  obsolescent  property. 

The  above  figures  of  $366,537  include  materials  and  supplies 
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of  the  value  of  $24,675.  This  is  a  large  sum  to  allow  for 
materials  and  supplies,  and  consequently  there  should  not  be 
allowed  a  very  large  sum  in  addition  to  said  amount  for  workings 
capital.  Including  all  intangible  values  and  working  capital, 
the  Commissicm  determines  and  fixes  the  value  of  the  property^ 
of  the  petitioner  used  and  useful  in  serving  the  public,  as  a 
basis  upon  whidi  to  base  rates,  at  $385,000. 

The  net  operating  expenses  of  this  company,  including  taxes- 
for  the  year  ending  June  30,  1917^  vsese  $48,191.48,  as  shown 
by  an  audit  of  the  books  of  said  company.  This  is  an  increase 
of  nearly  $16,000  over  operating  expenses  for  the  year  endii^ 
June  30,  1916.  The  operating  expenses  for  the  year  ending 
June  30,  1917,  include  $3,791.28  for  safaries  and  commissions- 
for  promotion  of  business.  There  was  no  charge  for  this  item 
for  the  previous  year.  This  sum  should  be  cut  to  $1,500.  This, 
would  reduce  operating  expenses  $2,291.28.  Nine  hundred 
and  thirty-nine  dollars  and  sixty-ei^t  cents  is  included  in  operate 
ing  expenses  for  said  year  for  law  expenses  and  public  service 
expense.  This  should  be  cut  to  $300.  Deducting  these  excess 
charges,  amounting  to  $2,930.96,  would  leave  operating  expenses 
of  $45,260.52. 

[2]  The  Commission  finds  that  a  proper  rate  for  depreciation 
is  2  per  cent  of  the  present  value  of  petitioner's  plant  as  fixed 
by  the  Commission's  engineers,  less  the  value  of  land  and  of 
materials  and  supplies,  being  $340,862.  Said  petitioner  is 
ordered  to  conform  its  depreciation  account  to  said  rate  so  fixed. 

[3]  Said  petitioner  having  surrendered  its  franchise  in  the 
city  of  Garrett,  said  franchise  is  no  longer  binding,  and  the 
maximum  rates  provided  for  in  said  franchise  may  be  increased 
by  this  Commission  if  found  to  be  insufficient. 

The  amount  of  net  operating  expenses  for  the  year  ending 
June  30,  1917,  is  the  amount  of  such  expenses  after  deducting 
the  amount  received  from  the  sale  of  residuals.  Petitioner  is 
entitled  to  earn  the  following  amounts: 

For  operating  expenses  $45,260.00 

2  per  cent  depreciation  on  $340,862  6,S17.0e 

7  per  cent  return  on  $dS5,000 26,960.0e 

Total  amount  company  is  entitled  to  earn $79,027.00 
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The  apetskiing  reTemues  of  this  company  for  the  year  ending 

June  30,  1917,  were  $00,531.71 

Its  nonoperating  revenues  were 3,242.16 

Total   revenues    $63,773.87 

This  leaves  a. deficit  in  earnings  of  $15,253.13 

This  company  add  in  th»  yew  ending  June  30,  1917,  54,422,- 
900  cubit  feet  of  gas.  Based  on  this  consumption  the  deficit 
amounts  to  2S  cents  on  each  1,000  cubic  feet  of  gas  sold. 

This  Commission  is  of  the  opinion  that  the  following  schedule 
of  rates  will  permit  petitioner  to  earn  the  amount  above  de- 
termined as  the  sum  which  it  is  entitled  to  earn,  and  said  Com- 
mission so  finds  and  determines  said  rates  as  the  rates  to  be 
charged  temporarily  by  petitioner,  to  wit: 

For  first  10,000  cubic  feet  of  gas  $1.50  per  M  cubic  feet  gross  or  $1.40  net. 
For  next  10,000  cubic  feet  of  gas  $1.35  per  M  cubic  feet  gross  or  $1.25  net. 
For  next  10,000  cubic  feet  of  gas  $1.25  per  M  cubic  feet  gross  or  $1.15  net. 
For  next  10,000  cubic  feet  of  gas  $1J.5  per  M  cubic  feet  gross  or  $1.06  net. 
For  all  over  40,000  cubic  feet  of  gas  $1.05  per  M  cubic  feet  gross  or  95  cents 
net. 

The  gross  amounts  are  the  amounts  to  be  paid  if  bills  are  not 
paid  within  ten  days  from  the  end  of  the  month  following  the 
use  of  gas.  If  paid  on  or  before  the  lOtft  of  the  month  following 
the  use  of  gas,  the  net  amounts  shall  be  paid.  Minimum  monthly 
charge  75  cents, 

[4]  The  Commission  is  unwilling  to  fix  a  permanent  rate 
based  on  the  present  extraordinarily  high  cost  of  operation.  The 
present  rates  of  petitioner  will  be  temporarily  suspended  until 
the  further  order  of  the  Commission,  not,  however,  exceeding 
the.  period  of  two  years;  and  the  above  schedule  of  rates  will  be 
permitted  to  temporarily  supersede  said  existing  rates. 

Note. — Return;  effect  of  abnormal  war  conditions. 

The  Illinois  Commission,  in  providing  for  a  temporary  increase 
in  the  revenues  of  a  gas  utility  to  overcome  the  abnormal  conditions 
occasioned  by  the  war,  deemed  it  more  equitable  to  increase  the  rates 
in  proportion  to  gas  used,  rather  than  by  a  service  charge ;  since  be- 
fore such  a  charge  is  allowed  to  go  in  effect  the  other  rates  should 
be  adjusted  accordingly.  Re  North  Shore  Gas  Co.  No.  7316,  Dec. 
19,  1917. 

In  Be  Princeton  Gas  Co.  No.  6968,  Sept.  12,  1917,  the  Illinois 
CommissicMi  authorized  a  temporary  increase  in  gas  rates  on  aocoimt 
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of  the  advanced  costs  of  coal^  other  supplies^  and  labor  reqtuTed  in 
producing  gas. 

In  Be  Logansport  Heat  ft  P.  Co.  No.  3143,  Sept.  11,  1917,  the 
Indiana  Commission  said:  '^t  is  the  opinion  of  the  Public  Service 
Commission,  however,  that  it  is  more  desirable  to  gn^t  a  specific 
percentage  increase.  It  is  the  policy  of  the  Public  Service  Com- 
mission of  Indiana,  in  meeting  abnormal  operating  costs,  generallj 
attributable  to  war  conditions,  not  to  disturb  the  existing  rate  struc- 
ture, and  to  await  the  return  of  normal  times  before  axithoriziiig 
any  new  rate.*' 

A  substantial  increase  in  the  rates  of  a  gas  company  was  allowed 
by  the  Wisconsin  Commission,  where  the  increased  cost  of  coal  made 
operation  under  existing  rates  without  loss  an  impossibility,  and  the 
revenue  under  the  proposed  schedule  would  be  insufficioit  to  take 
care  of  the  depreciation  adequately.  Be  Wisconsin  Trust  Go.  Dec 
31, 1917. 

During  a  period  of  stress  produced  by  a  state  of  war,  a  utility 
may  have  sudden  demands  on  its  resources,  and  should  have  a  cer- 
tain amount  of  its  property  represented  by  free  surplus.  Be  Toms 
Biver  Electric  Co.  (N.  J.)  Jan.  2,  1918. 

In  some  cases  the  Commissions  have  held  that  all  of  the  burdeuB 
caused  by  the  abnormal  war  conditions  should  not  be  passed  along 
to  the  consumers. 

Thus,  in  Be  Noblesville  Heat,  Light  &  P.  Co.  No.  3401,  Oci  26, 
1917,  the  Indiana  Commission,  in  denying  a  petition  for  permission 
to  make  a  surcharge  on  the  rate  for  power  and  heating  upon  the 
ground  of  increased  operating  expenses,  and  after  showing  that  the 
company  was  fairly  prosperous,  said:  'This  Commission  will  not 
imdertake  to  underwrite  usual  earnings  of  public  utilities  during 
these  war  times.  It  will  not  permit  all  of  the  burdens  upon  public 
utilities  caused  by  war  times  to  be  passed  on  to  the  ultimate  con- 
sumer. The  utility  and  its  owners  should  carry  a  part  of  these  bur- 
dens.'' 

So,  in  Be  Newburyport  Gas  &  E.  Co.  Oct.  26,  1917,  the  Massa- 
chusetts Board  of  Gas  &  Electric  Commissioners,  in  fixing  a  rate 
for  a  gas  company,  said  that  both  consumers  and  stockholders  must 
realize  that,  in  a  time  of  great  stress  and  in  meeting  conditions  for 
which  neither  are  responsible,  there  must  be  sacrifice  and  self-denial 
on  both  sides. 

And  in  Be  West  Union  Natural  Gas  Co.  Case  No.  546,  Nov.  10, 
1917,  the  West  Virginia  Commission  said  that  the  utility  should  not 
pass  on  to  the  consumers  all  of  the  burden  caused  by  increase  in 
wages,  cost  of  materials,  and  taxes  due  to  the  abnonnal  conditions 
now  prevailing  because  of  the  war. 

The  Missouri  Commission  permitted  a  street  railway  utility  to 
abolish  the  sale  of  reduced  fare  tickets,  so  as  to  earn,  an  estimated 
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return  of  4.4  per  cent  on  the  book  vdue  of  its  property,  without  de* 
duction  for  working  capital  or  depreciation,  where,  due  to  abnormal 
conditions,  its  operating  expenses  have  greatly  increased,  and  no 
other  railway  company  in  the  state  carries  passengers  for  less  than 
the  straight  fare  proposed*  Be  Bt  Joseph  B.  Lights  Heat  ft  P.  Co. 
Case  Na  1368,  Jan.  34,  1918, 


MISSOURI  SUPREME  COURT. 

STATE  EX  BEL.  ST.  JOSEPH  EAILWAT  LIGHT,  HEAT,  A 
POWEB  COMPANY 

V. 

PUBLIC  SEBVICE  COMMISSION. 

[No.  20,301.] 

(-.  Mo.  — ,  190  8.  W.  000.) 

Crossings  —  JurUdiction  of  CommiBaians  —  ApporUanmetU  of  eoaia  •- 
Street  raUwai^. 

L  The  MiMOuri  Pablie  Service  CommiBsiQii  haa  power  to  appor- 
tion  the  cost  ol  grade  crossing  eliminations  among  all  of  the  parties  in 
interest,  including  a  street  railway  as  well  as  city  and  steam  rail* 
roads. 

Appeal  and  review  —  Beamnmhlenesa  of  Commieeion  order  —  Review 
of  evideftee* 

2.  The  reasonableness  of  an  order  of  the  Missouri  Public  Service 
Ck>mmi8sion  will  be  determined  by  the  suprone  court  after  a  review 
of  the  evidence,  as  in  the  trial  of  suits  in  equity. 

Appeal  find  review  —  Apportionment  —  €hrade  eUminaUon  —  Order  — 
BeaaonaHteneee. 

3.  A  finding  of  the  Missouri  Public  Service  Commission,  apportion- 
ing the  cost  of  a  grade  crossing  elimination  to  a  street  railway,  steam 
railroads,  and  a  city,  should  not  be  disturbed  by  a  court  where,  upon 
a  review  of  the  evidence,  it  does  not  appear  that  the  method  used  or 
the  condusions  reached  were  unreasonable. 

[Deeeodw  22,  1017.] 

Appbai.  by  the  Public  Service  Commission  from  an  order  of 
the  Circuit  Court,  Cole  County,  J.  G.  Slate,  Judge,  reversing 
an  order  of  the  Commission  apportioning  grade  separation  ex* 
penses  upon  appeal  of  the  St  Joseph  Bidlway,  Light,  Heat,  & 
Power  Company;  reversed  and  Commission's  order  affirmed. 

Appearances:  Alex.  Z.  Patterson  and  James  D.  Lindsay,  both 
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of  Jefferson  City,  for  Public  Service  Commisaion ;  Job.  T.  Davis, 
of  St  Louis,  for  respondent ;  M.  G.  Boberts  and  H.  J.  Nelson, 
both  of  St  Joseph,  amid  curicB. 

Bond,  J.,  delivered  the  opinion  of  the  court: 

.1.  In  1914  the  mayor  of  the  city  of  St  Joseph  filed  four 
complaints  to  the  Public  Service  Commission  against  various 
railroad  companies  and  the  St  Joseph  Street  Railway  Company, 
looking  to  the  removal  of  dangerous  street  level  crossings.  From 
the  order  of  the  Commission  apportioning  the  cost  of  grade-cross- 
ing eliminations  to  tibe  various  companies,  an  appeal  was  taken 
to  the  circuit  court  of  Cole  county  by  the  street  railway  company. 
The  order  was  reversed  and  the  cause  remanded,  and  from  that 
judgment  the  Public  Service  Commission  has  perfected  an  appeal 
to  this  court. 

The  plan  finally  adopted  by  the  Commission  for  the  elimina- 
tion of  the  various  dangerous  grade  crossings  was  agreed  to  and 
accepted  by  all  of  the  railroad  companies,  and  the  controversy 
here  is  over  the  amount  apportioned  to  be  paid  by  the  street 
railway  company  as  its  share  of  the  total  cost  The  Public 
Service  Commission  found  the  total  cost  of  the  improvement,  and 
subtracted  therefrom  the  estimated  consequential  damages  to 
private  property,  and  apportioned  it  to  be  paid  by  the  city.  ,  It 
then  allotted  the  balance  to  be  paid  by  the  railroad  companies, 
which  then  undertook  to  meet  at  Chicago  and  agree  as  to  the 
proper  apportionments  inter  seae.  As  a  result  of  that  meeting 
one  seventh  of  $238,000,  or  $34,000,  was  allotted  to  be  paid  by 
the  street  railway  company  and  the  remainder  of  the  cost  of  the 
improvement  was  to  be  borne  by  the  steam  railroad  companies. 

The  street  railway  company,  being  dissatisfied  with  this  charge 
against  it,  filed  a  motion  before  the  Public  Service  Commission 
to  reapportion  the  cost  of  the  improvement  as  between  it  and  the 
other  railroad  companies.  Upon  the  hearing  of  that  motion  it 
was  shown  by  the  testimony  of  various  engineers  that  the  methods 
usually  employed  to  reach  an  adjustment  of  cost  in  such  cases 
are  what  are  termed  the  "trackage  basis"  and  the  "right  of  way 
basis;''  that  in  this  instance  it  was  found  impracticable  to  use 
the  "ri^t  of  way  basis;"  and  that  the  "trackage  basis"  (by 
which  the  estittiate  of  $34,000  was  made  at  the  Chicago  con- 
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ference)  was  fair  and  reasonable.  At  this  hearing  it  was  further 
shown  that  the  street  railway  company  wonid  receive  certain 
benefits  from  the  r^noval  of  specified  grade  crossings  equal  to 
that  accruing  to  any  one  of  the  steam  railroads;  but  that  the 
steam  railroads,  in  addition  to  bearing  their  proportionate  part 
of  the  cost  of  subways  and  track  raising,  would  have  to  bear  also 
the  further  expense  of  installing  an  interlocking  plant  and  acquir- 
ing considerable  right  of  way. 

On  the  other  hand,  the  street  railway  company  insisted  that  it 
should  be  required  to  pay  only  $12,500,  the  estimated  cost  of 
the  work  to  be  done  within  the  street  railway  company's  track 
zone.  In  estimating  a  fair  apportionment  of  the  amount  to  be 
paid  by  the  street  railway  company,  the  Public  Service  Com- 
mission then  took  into  consideration  certain  other  elements  <rf 
constructive  cost  and  benefit  of  the  general  improvement,  and 
did  not  base  its  conclusion  solely  upon  the  ^Hrackage  basis"  by 
which  the  cost  was  apportioned  by  the  conferring  railroads  at 
their  Chicago  conference.  In  following  this  plan  the  Commis- 
sion took  the  evidence  of  its  own  engineers  and  experts,  as  well 
as  the  testimony  of  persons  present  and  taking  part  in  the  Chi- 
cago conference,  and  as  a  result  estimated  the  amount  properly 
chargeable  to  the  street  railway  company  at  $46,569,  from  which 
sum  it  deducted  $12,000  to  cover  the  benefits  that  would  accrue 
to  the  steam  railroads  by  doing  away  with  the  expense  of  cross- 
ing watchmen,  thus  leaving  the  amount  allotted  to  the  street 
railway  company  $34,569,  or  $569  more  than  the  estimate  under 
the  "trackage  basis,"  of  which  the  street  railway  company  waa 
ccwnplaining  in  its  motion. . 

[1]  II.  In  the  perfonnance  of  its  duties  the  Public  Service 
Commission  derives  its  powers  to  act  from  the  terms  and  intend- 
ment of  the  legislative  enactments  which  created  that  body. 
Laws  1913,  p.  557.  Section  50  of  that  law  invests  the  Public 
Service  Commission  with  "exclusive  power''  as  to  the  instal- 
lation, alteration,  or  removal  of  the  crossings  of  highways  by 
railroads  and  street  railroads,  and  "to  require,  where,  in  its 
judgment,  it  would  be  practicable,  a  separation  of  grades  at  any 
such  crossing  heretofore  or  hereafter  establidied,  and  to  prescribe 
the  terms  upon  which  such  separation  shall  be  made  and  the 
proportions  in  whi(A  the  expense  of  the  alteration  or  abolition 
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of  sudb  oroitisiii^  or  the  separation  of  Such  grades  shall  be 
divided  between  the  railroad  or  street  railroad  corporations 
affected  or  between  such  corporations  and  the  state,  ooTmt7, 
munioipalityy  or  other  puUic  authority  in  interest''  Laws 
1913,  p.  589,  §  60.  It  was  entirely  oompetent  for  the  legislature 
to  delegate  these  functions  to  a  trained  body  of  experts,  since 
they  do  not  involve  the  exercise  of  the  exclusive  power  of  law^ 
making  which  a  legislature  cannot  part  with.  Public  Service 
Commitoion  v.  Union  P.  R.  Co.  271  Mo.  258,  par.  II.,  P.U.R, 
1917F,  774, 197  S.  W.  39. 

It  cannot  be  doubted  prior  to  this  statute  that  fuU  power 
inhered  in  the  state  and  its  auxiliaries  in  government,  such  as 
municipalities,  to  require  separation  of  the  grades  at  crossings, 
and  to  impose  the  entire  expense  thereof  upon  an  occupying 
railroad,  upon  the  theory  that  the  permission  to  cross  a  highway 
given  to  a  railroad  is  upon  the  basic  condition  that  it  shall  be 
restored,  upon  the  cessation  of  sudi  occupancy,  either  by  the 
act  of  the  railroad  or  in  confonnity  with  directions  emanating 
from  the  state  in  the  exercise  of  its  sovereign  powers  of  police, 
so  as  to  be  safe  and  convenient  for  use  by  the  public*  American 
Tobacco  Co*  v.  Missouri  P.  R,  Co.  247  Mo.  loc.  cit  433  et  seq., 
157  S.  W.  502,  et  cases  cited. 

And  it  caimot  be  doubted  that,  independently  of  the  provisions 
of  the  subsequent  acts  of  the  legislature  quoted  above,  tfie  costs 
and  expenses  of  the  elimination  of  grades  and  the  restoration  of 
the  highway  mi^t  have  been  imposed  wholly  upon  the  railroads 
under  a  valid  ordinance  of  the  city  of  St.  Joseph.  But  the 
further  contention  of  the  learned  counsel  for  respondent,  that 
the  Public  Service  Commission  was  not  authorized  under  the 
section  of  the  statutes  upon  which  its  action  in  this  matter  is 
predicated,  to  charge  such  proportion  of  the  expense  to  the 
street  railway  company,  loses  sight  of  the  plain  language  and 
intent  of  the  statute  giving  the  Public  Service  Commission  ''ex- 
elusive  power"  to  act  in  such  matters,  and  vesting  it  with  com- 
plete authority  to  make  an  allotment  of  the  expense  amomr  other 
parties  in  interest  than  the  railroads,  an4  overlooks  the  further 
fact  that  the  statute  makes  it  the  duty  of  the  Public  Service 
CominissiiOB  to  apportion  the  expense  of  crossing  eliminations 
^'between  stated  county,  municipal,  or  other  public  authority  in 
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interest/'  These  provisions  are  modifications  of  the  common 
by  the  positive  law,  by  expanding  its  principles  so  as  to  fit  the 
conditions  arising  in  social  and  indnstrid  progress,  and  to 
apply  to  them  a  fuller  and  more  enlightened  justice  than  was 
afforded  under  the  narrower  view  of  the  common  law  aiunciated 
at  a  time  when  there  were  fewer  diversities  of  interest  to  be 
affected  by  removal  of  railroad  crossings.  In  order  to  be  a  per- 
fect scheme  of  social  justice,  the  law  must  grow  and  expand  to 
meet  the  diversified  interests  which  increase  as  society  advances. 

We  can  see  no  reason  why  such  a  statutory  modification  and 
reformation  of  the  common  law  should  be  subject  to  any  con- 
stitutional or  legal  attack.  It  is  the  dul^  of  an  intelligent  law- 
making body,  in  the  exercise  of  its  constitutional  power,  to 
alter,  modify,  or  abolish  any  rule  of  the  common  law  which  has 
become  obsolete  or  imequal  to  the  demands  of  social  advancement, 
and  to  substitute  by  statute  more  refined  rules  of  justice  than 
were  afforded  by  the  cruder  customs  of  early  stages  of  society. 

Our  conclusion  is  that  there  is  no  merit  in  the  ccmtention  that 
the  Public  Service  Commission  did  not  have  plenary  power  to 
apportion  among  all  the  parties  in  interest,  including  the  street  • 
railway  company  as  well  as  the  city  and  the  steam  railroads,  the 
eost  and  expense  of  the  general  improvem^its  for  the  saf^aard- 
ing  of  the  public  by  its  order  eliminatii^  the  grade  crossings  in 
the  city  of  St.  Joseph. 

[2,  3]  III.  The  only  question  left  is  the  reasonableness  and 
justice  of  the  apportionment  made  by  the  Public  Service  Com- 
mission as  far  as  it  involved  the  charge  of  $34,569  against  the 
complaining  street  railway.  The  learned  counsel  for  respondent 
insists  correctly  that  this  should  be  determined  after  a  review  of 
the  evidence,  all  of  which  is  before  us,  as  in  the  trial  of  suits  in 
equity.  Chicago,  B.  &  Q.  K  Co.  v.  Public  Service  Commission, 
266  Mo.  loc.  cit.  341,  in  banc,  unanimous  per  curiam  on  rehear- 
ing, loc.  cit.  346,  P.U.E.1916B,  367,  181  S.  W.  61;  Lusk  v. 
Atkinson,  268  Mo.  loc.  cit  117,  118,  186  S.  W.  703;  State  ex 
rel.  Wabash  R.  Co.  v.  Public  Service  Commission,  271  Mo.  155, 
196  S.^W.  loc.  cit.  370j  371,  373>  concurring  opimona  of  Bond. 
Graves,  and  Woodson,  J  J. 

It  is  further  contended  that,  when  this  is  done,  the  street 
railroad  company  should  not  be  charged  with  a  greater  sum  than 
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$15^000;  and,  m  fact,  on  the  last  page  of  his  brief,  the  learned 
counsel  for  reqM>ndent  insists  that  the  judgment  of  the  circuit 
court  should  be  affirmed  and  the  eause  remanded  to  the  C<Hn- 
mission,  ^^with  directions  to  the  Public  Service  Commission  to 
make  an  a{^rtionment  on  an  equitable  basis  by  apportioning 
to  the  street  railway  company  •  •  •  the  expense,"  etc,  not 
to  exceed  $15,000.  It  is  apparent,  therefore,  that  the  final  con- 
tention of  the  respondent  street  railway  company  is  not  that  no 
part  of  the  ^qpense  necessarily  incident  to  the  general  improve- 
ments  should  be  apportioned  to  it,  but  only  that  the  Public 
Service  Commission  made  an  excessive  apportionment.  We  are 
not  prepared  to  concur  in  that  view.  After  a  careful  and  pains- 
taking review  of  the  relevant  testimony  in  the  record  before  us, 
we  have  been  unable  to  reach  the  conclusion  that  the  fiiniing  of 
the  Public  Service  Commission  is  not  sustained  by  the  clear 
preponderance  of  the  testimony  as  to  the  proper  method  of  mak- 
ing such  an  apportionment  and  the  proper  amount  to  be  borne 
by  the  street  railway  company. 

It  necessarily  follows  that  the  learned  circuit  judge  fell  into 
error  in  setting  aside  the  order  of  the  Public  Service  Commis- 
aion.  His  judgment  in  so  doing  is  therefore  reversed  and  the 
proceeding  remanded,  and  the  order  heretofore  made  by  the 
Public  Service  Commission  is  affirmed.    It  is  so  ordered. 

All  concur ;  Blair,  J.,  in  separate  opinion,  in  whidi  Williams, 
J.,  joins, 

Blair,  J.: 

I  concur  in  all  of  this  opinion  except  that  portion  which  holds 
that  in  cases  like  this  the  court  weighs  the  evidence  as  in  a  suit 
in  equity.  My  views  upon  that  question  are  expressed  in  State 
ex  rel.  Wabash  R.  Co.  v.  Public  Service  Commission,  271  Mo. 
165,  196  S.  W.  369. 

Williams,  J.,  concurs  herein. 

Note. — Crossinga ;  apportiomii^Bt  of  cost  of  crossings. 

Ade<}uate  provision  for  the  payment  of  the  city's  proportion  of  the 

idost  of  effecting  a  grade  separation  prior  to  the  commencement  of 

liixB  work  was  made  within  the  meaning  of  the  Commission's  order 
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where  the  city^s  common  council  authorized  ihe  issuance  of  bondfi 
in  an  amount  sufficient  to  pay  its  portion  of  ibe  cost,  baaed  upon 
estimates  submitted  by  the  railroad  company  as  contemplated  by  ihe 
oi^cr,  and  it  appeared  that  the  city  was  in  a  position  to  dispose  of 
the  bonds  upon  short  notice  as  the  work  progressed.  Milwaukee  ?. 
Chicago,  M.  &  St.  P.  B.  Co.  (Wis.)  Oct  23,  1917. 

In  Tacoma  Eastern  B.  Co.  v.  Northern  P.  B.  Co.  No.  4627,  Nov. 
8,  1917,  the  Washington  Commission,  in  authorizing  the  Tacoma 
Eastern  Bailway  Company  to  construct  a  croasijig  at  grade  over  the 
tracks  of  the  Northern  Pacific  Railway  Company  in  order  to  serve 
the  mobilization,  training,  and  supply  station  for  military  purposes 
in  Pierce,  and  providing  that  the  cost  of  the  frogs,  and  the  prepara- 
tion for  and  the  installation  thereof,  should  be  borne  entirely  by  the 
Tacoma  Eastern  Bailway  Company;  and  that  the  cost  of  an  inter- 
locking plant  and  the  installation  thereof  should  be  borne,  one  third 
by  the  Northern  Pacific  Bailway  Company,  and  two  thirds  by  the 
Tacoma  Eastern  Bailway  Company,  and  the  maintenance  thereof  in 
like  proportions,  said:  ^TJnder  our  statute  in  apportioning  costs  we 
would  be  loath  to  burden  the  pioneer  company  with  any  considera- 
ble part  of  the  expense  of  making  a  crossing  or  protection  thereof, 
where  the  new  company  was  only  seeking  to  serve  an  industry  al- 
ready  being  served  by  the  pioneer  company.  In  cases,  however, 
where  the  new  road  will  serve  a  large  district  not  served  by  the 
pioneer  road  or  only  partially  served  by  the  latter,  then,  in  that 
event,  there  should  be  a  substantial  portion  of  the  cost  of  the  cross- 
ing and  its  protection  borne  by  the  pioneer  company.  In  every  event 
before  a  crossing  should  be  granted  a  neceeaity  should  exist  therefor. 
This  necessity  may  be  of  high  or  low  degree,  depending  upon  the 
purpose  to  be  accomplished  by  the  road  seeldng  the  crossing.  In 
other  words,  the  merit  of  the  new  road^s  purpose  may  be  inquired 
into,  and  its  magnitude. 

In  State  Public  Utilities  Commission  ex  rel.  State  Highway  Dept. 
v.  Ulinois  C.  B.  Co.  No.  5461,  March  22,  1917,  in  directing  the 
dimination  of  a  dangerous  crossing  at  an  expense  approximately 
$27,486,  the  Illinois  Commission  fixed  the  share  of  tiie  state  at 
$4,461.60,  of  the  state  highway  department  at  $2,320,  of  the  county 
at  $4,461.60,  and  of  the  township  at  $2,500 ;  the  railroad  to  pay  the 
balance  of  $13,743,  the  latter  agreeing  to  advance  the  amount  al- 
lotted to  the  state,  since  the  Commission  could  enter  no  order  against 
the  state. 

Under  §  50  of  the  Public  Service  Commissions  Law  with  refer- 
ence to  the  apportionment  of  the  cost  of  improvements,  requinng 
joint  action  by  more  than  one  railroad  company,  and  providing  for 
a  division  of  the  cost  of  such  improvement,  the  Commission  is  given 
power  to  consider  the  improvement  and  the  relation  of  the  parties 
to  it,  and  then  to  determine  how  the  cost  shall  be  borne;  and,  if 
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fairness  requires  such  a  result,  one  company  may  be  required  to 
pay  all  and  the  other  nothing.    People  ex  rel.  International  B.  Co. 
V.  Public  Service  Commission  (1917)  —  App.  Div.  — ,  168  N.  Y.^ 
Supp.  331.    Seniority  of  occupation  alone  does  not  determine  haw 
the  cost  is  to  be  borne. 


MISSOURI  PUBLIC  SETRVIOE  COMMISSION. 

CITY  OP  LOUISIANA 

V. 

LOUISIANA  WATEB  COMPANY. 
[Case  No.  733.] 

BE  LOXnSIANA  WATER  COMPANY. 
[Case  No.  1195.] 

ConsUtutional  law  —  Impatrment  of  contract  —  FranchUe  rate. 

1.  The  Missouri  Commission  has  power  to  fix  utility  rates  differ* 
ent  from  those  set  out  in  a  franchise  granted  a  utility  by  a  municipalit/ 
acting  under  legislatiTe  grants. 

Bates  —  Franchise  —  Elements  to  he  considered  in  allowing  increase 

2.  The  Missouri  Commission^  while  possessing  power  to  alter  fran* 
chise  rates,  will  not  inorease  such  rates  above  the  franchise  amount  un- 
less a  continuance  of  the  present  rate  threatens  tiie  public  interest. 

Valuation  —  Ascertainment  —  Binding  effect  of  reports  of  experts. 

3.  In  arriving  at  the  value  of  a  utility's  plant  fdr  rate-making  pur- 
poses, the  Missouri  Commission  will  not  be  conclusively  bound  by  any 
one  or  all  of  the  reports  filed  by  expert  engineers  and  accountants. 

Valuation  —  Acceptance  of  unverified  portion  of  hoolc  vaiue  of  plant. 

4.  An  unverified  portion  of  plant  expenditures,  constituting  al^mt 
80  per  cent  of  the  alleged  book  value  of  a  utility's  plants  should  not 
be  accepted  in  its  entirety,  in  arriving  at  a  rate  valuation,  where,  in 
verifying  the  remaining  20  per  cent  of  these  eiqienditures,  substantial 
errors  in  favor  of  the  plant  account  were  discovered,  although  in  arriv- 
ing at  a  final  conclusion  the  account  should  be  given  such  consideration 
as  it  may  merit. 

Valuation  —  Beat  estate  —  Easements  —  Method. 

6.  The  cost  of  reproducing  a  utility's  land  and  easements  in  a  rate 
valuation  may  properly  be  estimated  upon  the  average  of  opinions  of 
local  real  estate  men  as  to  the  fair  market  value  of  the  property. 
Valuation  —  Water  main  —  Method. 

6.  The  cost  of  reproducing  water  mains,  based  upon  estimates  of 
five  years'  average  costs  of  pipe  and  careful  study  of  local  conditions 
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and  labor  costs,  bearing  favorable  comparison  to  actoal  costs  under 
similar  conditions,  is  an  ample  allowance  in  a  rate-Taluation  case. 
Valuation  —  Rate  —  Overhead  chargee  —  Water  —  AmownU 

7.  An  allowance  of  $15,249  was  made  for  OTorhead  codts,  fn  a  rate 
valuation,  on  physical  property  of  a  water  utility  of  an  estimated  value 
of  $117,819. 

Waluatioti  —  Rate  —  Items  not  chargeahte  to  capital  account  •»  JHs* 
count  on  securities, 

8.  Discount  on  securities  is  not  properly  chargeable  to  capital  ac- 
count in  fixing  a  valuation  for  rate-making  purposes. 

Depreciation  —  Accrued  —  StraightAine  rather  than  4  per  cent  sink' 
ing'fund  basis. 

9.  In  arriving  at  a  physical  plant  valuation  for  rate-making  pur^ 
poses,  the  property  should  be  depreciated  on  the  straight-line  rather 
than  the  4  per  cent  sinking-fimd  basis. 

Valuation  —  Rate  —  Going  value  —  Inclusion  of  unaecumuiated  de* 
preciation  as  a  deficit, 

10.  Unaccumulated  accrued  depredation,  due  to  deficient  earnings, 
cannot  be  considered  as  a  deficit  in  estimating  going  value  on  the  past 
deficit  theory,  where  no  deduction  has  been  made  from  the  original  in- 
vestment on  account  of  depreciation. 

Discriminatkm  —  Service  —  Water  —  Service  pipe  and  meters. 

11.  The  policy  of  a  water  utility  in  making  free  service  pipe  installa- 
tions, and  supplying  meters  to  some  customers  and  requiring  others  to 
pay  for  the  service,  is  discriminatory  and  should  be  discontinued. 

Discrimination  —  Service  —  Water  —  InstdUatien  of  meter  free  to 
ascertain  if  consumer  is  using  excess  water, 

12.  The  practice  of  a  water  utility  in  occasionally  installing  a  meter 
free  of  charge,  to  ascertain  whether  a  flat-rate  consumer  is  wasting 
water,  is  not  discriminatory  to  the  extent  that  it  should  be  discon- 
tinued, even  though  such  utility  has  a  rule  requiring  all  consumers  to 
furnish  their  own  meters. 

Discrimination  —  Flat  ratee  —  Water  —  Based  em  size  of  house. 

13.  The  method  of  basing  flat  water  rates  on  the  number  of  rooms 
in  houses  furnished  is  reasonable,  and  not  discriminatory  per  se. 

Discrimination  —  Rates  —  Wtxter  —  Free  —  Special. 

14.  Free  service  or  special  water  rates  to  favored  consumer^  is  dis- 
criminatory and  should  be  abolished. 

Service  —  Oumership  of  meters  by  tUilUy  —  Purchase  from  consumer. 

15.  The  Missoiuri  Commission  required  a  water  ulility  to  purchase 
all  meters  owned  hj  its  consumers  at  a  depreciated  value  fixed,  and, 
in  the  future,  to  furnish  all  meters  free;  since  meters  are  properly  a 
part  of  a  utility's  service  equipment  and  should  be  owned  by  it. 

Service  —  Service  pipe»—  Construction  —  Maintenance. 

10.  A  water  utility  should  construct  all  service  pipes  to  the  eoa- 
sumer's  property  Idne,  if  within  a  reasimable  distance  of  its  main,  and 
maintain  these  installations  at  its  own  expense. 
Depreciation  —  Water  —  Amount, 

17.  In  fixing  water  rates,  an  annual  allowance  of  2  per  cent  of  the 
P.U.RJ1918B.  ^  , 
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pn^«r^  value  w«8  mude  lor  depi:eci«jt)oQ«  fl]u:plut,  and  cMiting^cieft 
of  th^  Htilify. 
Return  —  Water  «-  Am9um$. 

]k8.  A  welter  utili^  eiMmipg  l^sa  thaxi  3  per  cent  w^  allowed  to 
increase  it?  rate?  to  yield  a  return  of  7}  per  cent,  exclusive  of  depre- 
ciation, on  its  property  value. 

Diserimination  -«•  Bat^  -^  Water  —  **$tep  rate*'  echedule  —  "Block 
rate*'  schedule. 

19.  The  Missouri  CoQWilsi^Qn  declared  water  rates  fixed  on  a  ''step 
rate"  schedule  to  be  discriminatory  per  ae,  and  reformed  a  schedule  on 
the  '"block  rate"  plan,  which  provided  for  a  decreased  rate  for  in- 
creased consumption,  but  eliminated  the  discriminatory  feature  of  the 
other* 

(Flad,  Commissioner,  dissents.) 
[January  29,  1918.] 

CoMPULiNT  by  the  City  of  Louisiana  against  the  Louisiana 
Water  Company  for  discripainatory  practices^  consolidated  with 
the  application  of  the  defendaat  for  autboTity  to  inoFease  ratea 
and  the  Conmiissicna's  order  io¥  a  rate  valuation  of  the  utili^'a 
property;  certain  discriminatory  practices  ordered  to  be  dis- 
continued; increased  water  rates  fixed;  value  of  utility *s  prop- 
erty fpr  rate-making  purposea  fixed  at  $102,00(L 

SimpaoQy  Commissioner :  This  cause  was  originally  instituted 
by  complaint,  being  filed  by  the  mayor  of  the  city  of  Louisiana 
on  the  19th  day  of  June,  1915.  While  the  complaint  alleged 
divers  grievances  against  the  defendant  oomptoy,  yet  its  prin- 
cipal supporting  element  wae  predicated  upon  what  was  alleged 
to  be  the  unjust  discriminatory  practices  of  the  defendant  among 
its  consumers.  The  company  filed  answer  in  due  time,  making 
specific  denial  of  any  disoriminatory  practices  upon  its  part,, 
and  added  a  cross  bill  in  its  answer,  alleging  that  its  present 
existing  schedule  of  rates  and  charges  was  inadequate  and 
wholly  insufficient  to  provide  it  with  a  fair  rate  of  return  upon 
its  investment.  The  cause  was  duly  set  down  for  hearing  before 
one  of  the  Commissioners  in  the  city  of  Louisiana  on  November 
23, 1915,  at  which  hearing  a  number  of  witnesses  were  introduced 
upon  the  part  of  the  complainant  in  support  of  its  allegations 
of  unjust  discrimination.  Upon  the  conclusion  of  complainant's 
evidence,  the  hearing  assumed  an  aspect  whereby  it  became 
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necesBary,  before  proceeding  further  witk  the  heariii^  to  have 
an  iny^itory  ahd  appraisal  made  of  the  entire  phyeieal  property 
oenatitmting  the  plant  of  the  defendant.  The  Oommiflsioner  then 
adjourned  the  heating  to  a  day  to  be  fixed  by  this  CkMnmisaion. 
On  the  19th  day  of  March,  1917,  the  Commission,  upon  its  ovnii 
motion  and  in  accordance  with  the  provisuHis  of  §  76  of  the 
Public  Service  Commission  Law.  entered  an  order  for  the  valu- 
ation of  the  property  of  defendant  devoted  to  the  public  use  in 
supplying  water  in  the  city  of  LouisiBna,  ease  Ifo.  1196,  in 
order  that  tiie  Conunission  may  be  enabled  to  determine  the 
reasonableness  of  the  rates  now  b^ng  dliarged  by  said  company, 
and  to  fix  reasonaUe  mairimnm  rates  to  be  hereafter  diarged  by 
said  company  for  water  fumidied  its  eustomers.  Thereafter  a 
seciHid  hearing  Was  had  at  Louieirana^  before  one  of  the  Com- 
missioners on  August  8,  1917,  and  during  the  interim  between 
the  two  hearings  two  oomjiete  inventories  and  appraisals  Were 
made  of  the  entire  investment  of  tlie  defendant  company  situated 
at  Louisiana.  In  behalf  of  the  c(Mpany,  G.  W.  Biggs^  Jr.,  filed 
an  inventory  and  appraisal,  and  the  engineering  department  of 
thiH  C6mmissi<m  likewise  prepared  and  filed  another  in  response 
to  the  <»rder  of  tiie  C(»nmission.  Furthamore,  the  accounting 
department  of  thb  CommissicA  Was  directed  by,  and  in  response 
thereto  has  filed  with,  the  Ccmmission  a  complete  audit  of  the 
book  entries  of  the  defendant  company,  all  of  which  eschibits 
have  been  formally  introduced  in  the  record  evidence  of  the  case, 
and  the  cause  is  now  submitted  iiyr  final  determinati<m. 

Jurisdiction: 

[1,  2]  The  complaint  of  the  city  herein  alleges  excessive 
charges,  and  asks  the  Commission  to  investigate  and  grant  the 
proper  relief  from  such  "exorbitant  rates."  The  company  in 
its  original  answer  denied  the  rates  were  excessive,  and  stated 
they  were  in  accordance  with  the  franchise,  which  is  in  fact 
the  case.  The  company  further  denied  the  power  of  this  Com- 
mission to  interfere  in  this  contractual  relation  between  com- 
pany and  city,  on  the  groundil  of  consttttrtiolial  inviolafeili^  of 
contract.  Later  this  objection  Wks  withdrawn;  the  company 
acknowledged  the  jurisdiction  of  Ae  Ccmunission  and  asdked  the 
Commission  to  grant  it  relief  by  fixing  a  more  compensatory  rate. 
While  the  attitude  of  the  parties  in  this  proceeding  is,  in  a 
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sense,  reversed  by  the  above  changes,  the  question  of  ^  Com* 
mission's  jurisdiction  over  franchise  rates  is  again  in  question. 

This  matter  has  already  been  thoroughly  considered  by  the 
Commission  in  other  cases;  and  it  has  held  that  it  has  power 
to  fix  rates  different  from  those  set  out  in  the  franchise  and 
contract.  This  subject  was  discussed  and  the  authorities  cited 
in  the  cases  of  Cole  v.  Ft.  Scott  &  N.  Light,  Heat,  Water  & 
Power  Co.  1  Mo.  P.  S.  0.  130,  and  Re  City  Water  Co.  4  Mo, 
P.  S.  C.  140,  P.U.R1917B,  624. 

Although  we  hold  that  the  authority  of  the  Commission  in 
instances  such  as  now  involved  in  this  case  is  ample,  the  exercise 
of  its  authority  in  such  cases  always  provokes  loud  criticism  from 
those  adversely  affected.  If  rates  are  raised^  the  public  in 
g^eral,  or  at  least  the  more  vocal  part,  vrill  generally  argue 
that  the  franchise  is  a  contract  entered  into  between  the  city 
and  the  utility,  which  the  utility  is  honorably  bound  to  observe 
during  the  life  of  the  frandiise.  The  business  man  finds  that 
there  is  no  governmental  body  ready  and  willing  to  release  him 
from  any  undesirable  contract,  and  often  fails  to  see  the  dif- 
ference as  applied  to  a  public  utility.  This  criticism  is  in  no 
way  abated  by  the  fact  that  the  same  parties  are  willing  to 
accept  any  decrease  in  rates,  irrespective  of  Ae  franchise  agree- 
ment In  fact,  until  the  present  high  prices  of  materials  pre- 
vailed, the  applications  for  rate  decreases  were  far  in  excess  of 
the  applications  for  increases.  The  city  of  Louisiana  in  its 
complaint  asked  for  an  investigation  and  relief  from  exorbitant 
rates,  although  the  rates  charged  were  the  franchise  rates.  If 
this  investigation  now  reveals  the  fact  that  the  present  rates  are 
not  compensatory,  considering  the  quality  of  the  service  required 
by  said  franchise,  then  the  city  could  not  even  consistently 
assume  the  position  that  it  had  been  imfairly  treated  by  the 
Commission  because  an  increase  of  rates  had  been  permitted. 

While,  as  above  stated,  we  hold  the  Commission  possesses  the 
requisite  power,  yet  it  is  undoubtedly  true  that  increasing  the 
rates  above  the  price  at  which  a  company  solemnly  agreed  to 
furnish  its  commodil^y,  and  in  return  for  which  it  received  a 
permit  to  use  the  streets  and  a  practical  monc^oly  of  the  business, 
should  not  be  icme  li^tly  nor  unless  the  public  interest  is 
threatened  in  scmie  way  if  the  existing  rates  are  allowed  to 
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coootimie*  It  is  entirely  from  this  standpoint  of  the  pnhlic 
interest  that  state  regulation  of  public  utilities  has  been  at- 
tempted. It  is  useless  to  discnss  the  long  existing  controversy 
between  the  public  and  its  utilities*  The  granting  of  franchises 
has,  to  a  large  extent,  been  of  a  purely  speculative  character. 
It  was  necessary  for  the  cities  to  attract  capital  into  such  euter^ 
prises,  and  investors,  in  order  to  obtain  possession  of  these 
natural  monopolies,  have  contracted  for  long  terms  to  furnish 
the  public  with  a  certain  character  of  service.  As  these  grants 
were  usually  considered  highly  compensatory,  cities  would  drive 
as  hard  a  bargain  as  possible,  and  it  was  considered  a  part  of 
good  business  to  secure  as  low  a  rate  and  as  much  free  service 
as  possible.  The  utilities,  on  the  other  hand,  by  every  legitimate 
means,  and  sometimes  in  ways  not  strictly  legitimate^  proceeded 
to  make  the  most  of  their  bargains.  The  abuses  which  followed 
frojoa  this  system  are  too  well  known  to  call  for  discussion.  Grad- 
ually the  system  of  Federal  and  state  regulation  has  developed, 
having  for  its  purpose  the  supervision  of  investments,  methods, 
and  profits  of  the  public  utilities.  In  exercising  this  supervision 
it  has  been  the  aim  to  correct  former  abuses,  and  limit  the  profits 
to  a  fair  return  on  the  actual  value  of  the  property  devoted  to 
serving  the  public.  If  the  speculative  feature  of  public  utility 
investments  is  eliminated  to  the  extent  that  rates  must  always  be 
fair  in  the  sense  of  bringing  in  no  imdue  profit,  it  is  unavoidable 
that  the  investor  must  be  protected  against  undue  losses,  not 
due  to  carelessness  or  bad  judgment.  !N'o  fair-minded  person 
would  demand  otherwise.  Otherwise,  if  the  returns  could  never 
be  excessive,  but  no  protection  provided  against  losses,  money 
could  not  be  obtained  for  such  absolute  necessities  as  the  public 
utilities  have  now  become. 

A  report  "of  the  committee  of  Public  Utility  Commissioners 
for  1917  ccmtains  the  following  language: 

"A  result  of  public  service  regulation  of  rates  should  be  that 
public  utilities  dball  not  appear  in  the  list  of  the  speculative  and 
variable,  but  rather  in  the  list  of  the  stable  and  permanent,  in- 
vestments, with  safe  and  reasonable  returns^  We  believe  that  we 
are  in  the  transitory  period  between  the  unregulated,  speculative, 
and  sometimes  reckless  past,  and  a  regulated,  responsible,  and 
reliable  future.     Our  difficulties  will  diminish  as  the  irr^n- 
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larities  and  (iie  mistakes  of  the  past  are  adjusted  and  proper 
bases  established  for  future  ntilily  business. 

^^It  is  generally  agreed  that  rates  diould  be  sudi  as  to  produce 
a  fair  return  on  the  fair  value  of  the  property,  devoted  to  public 
use,  and  be  free  from  prefer^tcee  or  undue  discriminations  be- 
tween persons,  localities,  commodities,  or  classes  of  service." 

Leaving  out  altogether  the  consideration  of  the  utility's 
interest,  and  considering  only  the  benefit  of  tibe  public  (if  it 
were  possible  to  divorce  the  two),  we  see  it  is  entirdiy  to  the 
public  interest  that  a  reasonable  compensation,  and  only  a  reason- 
able compensation,  be  made  for  the  service.  In  as  important 
a  matter  as  the  water  supply  of  a  large  community,  only  the  best 
of  service,  including  a  pure  quality  of  water,  diould  be  per- 
mitted. Service  of  this  kind  cannot  be  rendered  unless  the 
revenue  is  at  least  fair.  It  has  not  been  £oiu&d  possible  to  com- 
pel the  furnishing  of  service  of  a  hi|^  standard  where  the  pay- 
ment for  same  is  niggardly  or  noncompensatory.  Attempts  to 
curtail  operating  expenses  result  in  poor  service,  and  the  failure 
to  make  adequate  provision  for  additions  and  betterments  too 
often  results  in  a  practical  breakdown  of  the  service,  to  the 
great  detriment  of  the  communities  served.  If  a  manufacturer 
of  hats  meets  with  losses,  he  may  for  a  time  make  a  dieaper 
hat;  but,  if  the  hats  are  undesirable,  they  may  be  purdiased 
elsewhere  and  the  public  is  not  injured.  If,  however,  a  public 
utility,  say  a  waterworks  company,  decreases  the  quality  of  its 
product,  it  is  to  the  detriment  of  the  public ;  for  in  most  cases  it 
is  not  possible,  and  in  practically  eviery  case  it  is  uneconomical, 
to  attempt  to  maintain  competing  utilities. 

From  the  public  standpoint  only,  therefore,  n^ecting  the 
investor  altogether,  it  is  desirable  that  both  the  diaracter  of  the 
service  and  the  compensation  therefor  be  controlled  Ky  the  public. 
It  has  this  right,  since  the  utility  is  allowed  the  use  of  certain 
public  property,  namely,  the  streets^  and  endowed  with  certain 
paramount  powers,  such  as  the  pow^r  of  eminent  domain;  in 
fact,  the  franchise  is  a  delegation  to  certain  private  parties,  the 
exel>eise  c^  certain  governmental  functions,  and  it  is  therefore 
subject  t0  governmental  regulations.  The  legislature  of  this 
state  has  thought  fit  to  follow  the  example  of  some  of  the  other 
more  progressive  states,  and  has  vested  the  matter  of  public 
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tttilitj  regulaticiis  in  this  ConmiisBion,  induding  tlie  power  to 
fix  fair  rates  and  charges  regardless  of  the  provisions  of  the 
individual  municipal  franchises.  The  exercise  of  this  power 
with  courage  and  justice  does  not  mean  that  every  action  will 
result  in  the  individual  bills  being  reduced.  But  it  does  mean 
that  the  charges  will  be  fair,  and  whatever  action  is  taken  is 
intended  to  conserve  the  best  interests  of  the  public  by  assuring 
it  safe  and  adequate  service  at  the  lowest  practicable  rate. 

The  city  of  Louisiana  enjoys  its  governmental  entity  by  virtue 
of  a  special  act  of  the  general  assembly  of  our  state.  We  take 
judicial  notice  thereof^  and  upon  examination  of  same  we  find 
that  the  grant  therein  incident  to  waterworks  and  water  con- 
tracts is  general  in  its  nature  and  without  express  limitation. 
There  can  be  no  dispute  but  what  the  franchise  ordinance  entered 
into  between  the  city  and  the  company  is  binding  upon  each 
contracting  party  until  the  courts  construe  it  to  the  contrary, 
or  the  state  exercising  its  right  of  regulation  through  its  police 
power  finds  it  both  expedient  and  necessary  to  make  an  alteration 
of  rates  and  service  rendered  therein  that  the  welfare  of  the 
public  may  be  better  subserved.  Contracting  parties  to  these 
franchise  ordinances  should  not  overlook  the  fact  that  there 
is  yet  another  party  at  interest  to  these  contracts,  which  is  the 
state  of  Missouri,  exercising  ita  right  of  regulation  of  the  subject- 
matter  of  these  contracts  by  virtue  of  the  sovereign  police  j)ower 
of  the  state. 

Section  5,  article  12,  of  our  state  Constitution  says:  ^The 
exercise  of  the  police  power  of  the  state  shall  never  be  abridged 
or  so  construed  as  to  permit  corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  infringe  the  equal  rights  of  individuals, 
or  the  general  well-being  of  the  state." 

To  hold  that,  even  during  the  term  of  years  for  Krhieh  the 
franchise  is  granted,  the  paramount  jurisdictional  authority  of 
the  state  was  temporarily  suq)ended,  would  in  effect  be  to  oob- 
elude  that  the  above  constitutional  reservation  is  of  no  intrinsic 
merit  While  this  Commission  will  in  no  manner  attempt  to 
adjudicate  rights  existing  or  growing  out  of  franchise  contracts^ 
which  authority  rests  exclusively  within  the  province  of  the 
courts,  yet,  when  necessity  demands  it,  it  will  then  exeioisa 
its  regulatory  sup^rviaiim  of  rate  autking,  which  is  unqnestion^ 
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ably  delegated  to  it  by  the  legislative  branch  of  oar  state  gavemr 
ment 

Valtmtion: 

[3]  In  making  an  analysis  of  the  record  evidence  in  this  case 
upon  which  to  arrive  at  a  value  of  the  entire  plant  for  rate- 
making  purposes,  we  are  met  at  the  threshold  with  a  contention 
upon  the  part  of  the  company  to  the  effect  that  we  should  disre- 
gard both  the  inventory  and  appraisal  of  the  company^s  engineer, 
Mr.  Biggs,  and  as  well  the  inventory  and  appraisal  filed  by  the 
engineering  department  of  this  Commission.  Counsel  for  the 
company  in  his  brief  covers  numerous  pages  thereof,  reciting 
reasons  why  the  Commission  should  disregard  the  estimates  and 
conclusions  reached  by  the  engineers  upon  either  side  of  the 
cause,  and  elect  to  stand  upon  and  determine  a  rate-making 
valuation  predicated  exclusively  upon  the  book  value  of  the 
plant  as  found  to  exist  by  the  auditing  department  of  the  Com- 
mission. Counsel  for  the  company  in  his  brief,  in  drawing  his 
line  of  deductions  to  a  conclusion,  finally  requests  us  to  fix  as 
the  fair  value,  bottomed  upon  the  audit  of  our  expert  account- 
ants, the  following: 

Investment  coat $147,872.46 

Materials  and  supplies   4,833.00 

Working  capital   .-.. 1,800.00 

Accrued  theoretical  depreciation  21,231.00 

Bond  discount'  or  brokerage IZjOOO-.OO 

Apparent  past  deficits  from  Commission's  audit «  61^85.60 

Missouri  Sewerage  Co.  earnings   , . , 3,898.91 

Total     ;  $243,221.06 

-ife Section  82  of  the  act  creating  this  Oommiasion  says:  "Before 
jjl-i^eeeding  undeir  a  complaint  presented  as  provided  in  this 
article,  the  Commission  shall  cause  notice  of  such  complaint, 
*ftd  (tiite  purpose  thereof,  to  be  served  upon  the  person  or  cor- 
^i^giio»iraffected  thereby.  Such  person  or  corporation  ^all 
JM>T)e()an)<ip(>ortunity  to  be  heard  in  respect  to  the  matters  com-  . 
{ikah^i  odGi  alb  a  time  and  place  to  be  specified  in  such  notice. 
(Antq[iivels0(agi;tiosi^may  be  instituted  by  the  Commission  as  to  any 
IstattctTKofowUixdiiicomplaint  m^  be  made  as  provided  in  this 
sitide,  noviIto^iqnaUe  it  to  ascertain  the  faets  requisite  to  the 
meioise  cd&iitfn^ipoT^r^tonfevred  Upon  it.  After  a  hearing  and 
mitiiB'ssjfAiiB.w  idrei^g^^AiSB  shall  have  been  made  by  the  Coair 
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mission  or  its  officers^  agmts,  examinefs  or  inspeetors^  the  Com- 
mission within  lawful  limits  may,  by  order,  fix  the  maximum 
price  of  gtSy  eleotrioity  or  water,  not  exceeding  that  fixed  by 
statute  to  be  charged  by  such  corporation  or  person,  for  the 
^rviee  to  be  furnished;  and  may  order  such  improvement  in 
the  manufacture,  distribution  or  supply  of  gas,  in  the  manufac- 
ture, transmission  or  supply  of  electricity,  in  the  distribution 
or  supply  of  water,  or  in  the  methods  employed  by  sueh  person 
or  corporation,  as  will  in  its  judgment  be  adequate,  just  and 
reasonable^  The  price  fixed  by  the  CommissMm  under  this 
article  shall  be  the  maximum  price  to  be  charged  by  such  cor^ 
poration,  person  or  munioipality  for  gas,  electricity  or  water  for 
the  service  to  be  furnished  within  the  territory  and  for  a  period 
to  be  fixed  by  the  Commission  in  the  order,  not  exceeding  three 
years,  except  in  the  case  of  a  sliding  scale,  and  thereafter  until 
the  Commjb»ian  shall,  upon  its  own  motion  or  upon  the  com-* 
plaint  of  any  corporation,  person  or  municipality  interested,  fix 
a  higher  or  lower  maximum  price  of  gas,  electricity  or  wateor  to 
be  thereafter  barged.  In  determining  the  price  to  be  diarged 
for  gas,  electricity  or  water  the  Comjnission  may  consider  all 
facts  which  in  its  judgment  have  any  bearing  upon  a  proper 
determination  of  the  question  although  not  set  forth  in  the  com- 
plaint and  not  within  the  allegations  contained  therein,  with  due 
regard  among  other  things  to  a  reasonable  average  return  upon 
capital  actually  expended  and  to  the  necessity  of  making  reser- 
vations out  of  income  for  surplus  and  contingencies.^  [Laws 
1913,  p.  618.] 

Kegulating  bodies  in  trying  to  arrive  at  a  fair  value  of  a 
utility  upon  which  to  predicate  a  rate  of  return  and  to  provide 
for  a  depreciation  reserve  fund,  to  the  end  that  adequate  pro- 
vision may  be  made  to  keep  the  plant  proper  in  condition  to 
render  the  public  efficient  service,  ordinarily  are  compelled  to 
rely  almost  exclusively  upon  laboriously  prepared  inventories 
of  each  constituent  element  going  to  constitute  the  plant  in  its 
entirety.  To  this  is  added  an  appraised  value  of  eexk  item 
placed  thereupon  by  these  expert  engineers  presujpposed  to 
possess  expert  knowledge  thereto  ineident.  Furthermore,  expert 
accountants  are  directed  to  make  a  complete  audit  of  the  book 

entries  covering  the  ^itire  life  of  the  utility,,  that  searching; 
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light  nuty  be  f oepsed  upon  ihe  mvoBtacieists  tnd  ei^nditures  of 
the  utility  throughout  its  history.  Howevep^  this  Commissioii 
has  never  ooasidearecl  itself  to  be  conohisively  bound  by  any  one 
or  all  of  the  exhibits  as  filed  by  these  experts,  when  it  is  pro* 
ceeding  to  arrive  at  a  basic  value  for  rate-making  purposes. 

Tracing  the  financial  history  of  the  defendant  c<nnpany,  we 
find  it  replete  widi  the  usual  financial  gyrations  incident  to  pro- 
motiop  and  operation  of  this  class  of  public  service  corpora- 
tions of  our  state  operating  prior  to  direct  control  of  a  state 
regulating  body*  Eor  this  Commission  to  attempt  in  this  instance 
to  accept  the  sum  of  $243,221.06  as  suggested  by  counsel  for 
the  company  in  his  brief,  supra,  as  a  basis  of  valuation  for  rate- 
makiAg  purposes,  is  unreasonable  upon  its  face.  It  could  only 
be  susceptible  of  two  conclusions;  viz.,  (a)  the  company  was 
extremely  careless  in  its  original  investments,  and  in  consequence 
thereof  overcapitalised  itself  for  Ihe  purposes  for  which  it  was 
incorp(»rated;  or  (b)  its  subsequent  plant  exp^iditures  were 
made  with  gross  injudiciousness.  In  either  event,  the  con- 
suming public  should  not  be  required  to  pay  a  fair  rate  of 
return  upon  such  character  of  injudicious  investments. 

Financial: 

[4]  From  the  Commission's  exhibit  No.  2,  as  introduced  in 
the  record  evidence  of  this  cause  at  Louisiana,  August  8,  1917^ 
by  James  Whitaker,  of  the  accounting  staff  of  this  Commission, 
we  copy  the  following: 

Balance  Sheet. 

PUmt  and  equipmmi  $H7^$46: 
Made  up  as  roUows: 

BfJ^ncQ  M  per  company's  books,  December  31,  1910 $300,304^ 

Less — Amounts,  deducted  by  us: 
Capital  stock  issued  and  charged  to  this  ac- 
count May  1,  1899 $150,000.90 

Interest  on  notes  1904  to  190S  2,394.31 

fixpense  of  certifying  bonds  in  190d 37.50      152»431.S1 

As  above  $147,872.46 

As  prarionsly  stated  the  constmction  of  the  plant  and  dis- 
tribution system  was  undertaken  by  the  Apierican  Waterworks 
&  Guaranty  Company,  who  also  made  the  subsequent  additions 
and  improvements  thereto.  The  total  expenditures  for  plant 
and  equipment  are  shown  on  statement  No.  4. 
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We  were  unable  to  verify  Ho^  expenditures  made  prior  to 
April  30,  190a,  amounting  to  $128^092.90,  for  the  reason  that 
the  records  of  the  American  Watcarworks  &  Guaranty  Company 
were  not  available  for  our  inspection. 

Expenditures  since  April  30,  1903,  amounting  to  $28,218.74, 
were  verified  by  an  examination  of  invoices,  pay  rolls,  vouchers, 
etc. 

During  the  latter  period,  there  were  included  in  these  ex- 
penditures interest  on  notes  amounting  to  $2,894.31,  and  expense 
of  certifying  bonds, — $37.50, — ^which  we  have  deducted  as  not 
being  proper  charges  to  plant  account 

No  depreciation  appears  to  have  been  charged  oflf  or  deducted 
from  plant  account  during  the  twenty-eight  years  the  company 
has  been  operating.  There  was  a  snm  of  $2,693.02  charged  to 
surplus  account  in  1914,  representing  plant  replacements  made 
during  1913  and  1914. 
Reserve  for  Depreciation,  $680.19: 

This  reserve  represents  amounts  set  up  out  of  earnings  at  the 
rate  of  $25  per  month  from  February,  1915,  to  October,  1916, 
and  since  that  time  the  amoimt  is  based  on  5  per  cent  of  the  gross 
revenues.  Nothing  has  been  charged  against  this  reserve  up  to 
December  31,  1916. 

Capital  Btooky  $16S,000: 
Mad9  up  as  follows: 

Common  stock  .., • « $160,000 

Pr«|eire4  st«fik ...» 13,000 

$163,000 
Common  stock  wfMi  i88ue4  ss  follows: 

1S87  To  American  Waterworks  ft  €NiaraBtj  Com- 
pany, in  payment  of  franchise • .  •  • .     $100,000 

1S94  Authorized  increase  of 60,000 

$150,000 

The  company's  minute  book  shows  that  at  a  stockholders'  meet- 
ing held  in  1894,  the  American  Waterworks  &  Quaranty  Com- 
pany voted  1,492  shares  of  stoA, — ^the  remaining  eight  shares 
being  held  and  voted  by  emjfloyees  of  the  holding  or  local  com- 
pany, which  would  indicate  that  the  issue  of  $50,000  in  1894 
was  to  the  American  Waterworks  &  Guaranty  Company ;  but  the 
records  do  not  show  what  consideration,  if  any,  was  received  for 
the  five  hundred  diares.     The  total  amount  of  $150,000  was 

added  to  plant  aooount  and  credited  to  capital  atoek,  ob  May  1^ 
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1899.  The  issue  of  $13,000  of  7  per  cent  preferred  stock  was 
given  the  Middle  States  Waterworks  Company  for  redemption 
of  like  amount  of  the  compan/a  bonds. 

Funded  DeU,  $97,000: 

The  following  bond  issues  have  been  made  by  the  company: 

September  1,  1887:  Authorized  and  issued,  $100,000 

To  the  Fanners'  Loan  &  Trust  Company  of  New  York,  for 
the, account  of  the  American  Waterworks  &  Guaranty  Company, 
$75,000  as  payment  fo?  plant  construction  and  additions  and 
improvements  made  thereto*  liater  the  trust  company  was  au< 
thorized  to  concel  and  destroy  the  remaining  $25,000  as  being 
unnecessary. 

November,  1893:  New  issue  authorized  of  $150,000 

dated  January  1,  1894 

To  retire  original  bonds  outstanding $75,000 

Issued  to  American  Waterworks  &  Guaranty  Company 

for  the  amount  due  them  for  plant  expenditures  . . .     85,000 

Total  issued $110,000 

Reserved  for  ftrture  additions 40,000 


$150,000 

December,  1916:  New  issuQ  authorized  of  $97,000 

Dated  November  1, 1916,  @  6  per  cent  for  a  period  of  twenty- 
five  years,  to  retire  a  like  amount  outstandiiig  of  the  issue  dated 
January  1,  1894,  of  which  $13,000  had  been  exchanged  for  the 
Dew  preferred  stock. 

From  an  analysis  of  the  above  general  resume  of  the  financial 
status  of  the  company  as  set  out  by  Mr.  Whitaker,  it  will  be  seen 
that  there  is  now  outstanding. 

Bonds, $  97,000 

Preferred  stock, 13,000 

Common  stock, 150,000 

It  will  further  be  seen  that  Mr.  Whitaker  finally  reduced  the 
company's  bode  balance  of  plant  and  equipment  as  from,  $300,- 
304.27  to  $147^872.46.  However^  the  expert  accountants  were 
cmly  able  to  verify  expenditures  of  the  ccmpany  since  April  30, 
1903,  which  period  of  time  represents  total  expenditures  of  $28,* 
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318.78  only  of  the  said  $147,872.46.  This  leaves  $123,692^90 
of  plant  expenditures  wholly  unverified,  tmd  which  amount  cofv- 
ering  a  period  of  about  sixteen  years  constitutes  about  80  per 
cent  of  the  total  plant  expenditures.  In  verifying  the  accounts 
as  recited,  supra,  from  1903  to  1916,  or  about  20  per  cent  of  the 
total  expenditures,  the  accountants  discovered  errors  of  entries 
*  in  favor  of  plant  accoimt  in  an  amount  of  $2,431.81 ;  and  yet, 
in  the  face  of  this  discovery,  we  are  asked  to  accept  in  its  en- 
tirety the  residue  of  $123,692.90  unchecked  and  unverified  in 
any  particular.  This  we  refuse  to  do,  and,  because  of  the  unreli- 
ability of  the  book  value  of  plant  account,  which  is  patent  upon 
its  face,  we  cannot  accept  it  exclusively  in  this  case  as  a  basic 
value  for  rate-making  purposes.  However,  it  will  be  given  such 
consideration  in  tiie  final  conclusion  reached  herein  as  we  think 
its  merits  warrant 

Beproduction  Value: 

There  are  in  evidence  two  estimates  of  the  cost  of  reproduction 
new  and  the  cost  of  reproduction  new  depreciated  to  present 
condition  by  defendant's  witness  G.  W.  Biggs,  Jr.,  and  by  the 
Commission's  engineers,  S.  R.  Morrow,  Paul  Bayliss,  and  £•  £* 
Towles. 

Biggs  estimates  the  total  cost  to  reproduce  defendant's  property 
new  at  die  date  December  31, 1916,  at  $186^608^  and  he  estimates 
the  depreciated  value  iit  $165,377. 

BIGGS'  ESTIMATE  OF  THE  COST  OP  KEPRODUCnON. 
Louisiana  Water  Oompany — Louisiana,  Missouri 


Item. 


Land 

Transmission  and  distribution   

Buildings  and  structures 

Water  supply  and  storage  

Plant  equipment 

Total    

Overhead  costs  « 

Total,  including  oyerhead  eoets 
Materials  and  supplies 

Total    

Cost  of  securing  capital  10%  on  70% 

Ckmig  cost 

Operating  capital , 

Estimated  total  cost  ..*.*,,>», 

P.U.1L1918B. 


Cost  of  Re- 
production. 


$  6,864 
58,508 
11,275 
41,865 
12,448 


$130,960 
21,761 


$162,721 
4,833 


$157,554 

12,254 

15,000 

1,800 


$186,608 


Cost   Repro- 
duction 
Less  De- 
preciation. 


$     6,864 

58,636 

8,322 

36,106 

10,025 


$115,023 
19,052 


$134,075 
3,780 


$137,855 

10,722 

15,000 

1,800 


$165,377 
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The  ex^Beering  staff  of  tke  CcHumissiM  estimates  the  oost  of 
reproduetion  new  of  defendant's  pr^^riy  at  the  date  Mardi 
1, 1917,  as  $139,8219  and  estiioates  the  cost  of  reproduction  new 
depreciated  to  present  cc^ition,  as  $102,019. 

Summary  of  Oommiseion  Bngteeers'  Eetimate  of  tiie  Oo«t  of  Beproductloii 


Item. 


lAod    , 

Buildings  and  miscellaneous  structures 

Settling  tanks  and  clear  well 

Water  purifying  plant 

Boiler  equipment    , 

Pumping  equipment , 

Water  and  drain  connections 

Mains 

Hydrants  and  bvanehes 

Valves  and  yalve  boxes , 

Meters , 

Services  

Reservoir 

Total 

Overl»ead  costs , 

Total 

Material  and  supplies 

Warking  oi^ital 


Cost  Repra> 

Cost  of  Re- 

dt^ctioB 

production. 

Less  De- 

preciation. 

$   a^so 

$    2^W> 

9,520 

6,91& 

7,066 

4,569 

5,526 

3,081 

3,809 

2,74^ 

9,331 

6,464 

11^16 

8,731 

43,330 

32,701 

2^440 

1,40S 

ia«8 

886 

1,544 

1,24^ 

3,585 

2,151 

16,730 

1S,04S 

$117,919 

$  85,206 

15,249 

11,00» 

«133,Q6a 

$  96,214 

4,953 

4,005 

1,800 

1,M0 

$139,821         $102,019 


CompariBOit  ol  estiKkale  ef  Engineer  Biggs,  December  31, 1916, 
and  Coxnimssion's  engineers  as  of  Marc^  1,  1817. 


ItevL 

Cost  of  Reprodue- 
tionNew. 

Cost  of  Reproduc- 
tion New  Less 
Depreciation. 

Biggs. 

Coautt^ 
Engrs, 

Biggs. 

Comm's 
Engrs. 

Land,  buildings,  equipment^  distri- 
bution syst^n,  etc 

$130,960 

21,761 

4,833 

1,800 

$117319 

15,249 

4,953 

1,800 

$115,023 
19,052 

3,780 
1,800 

$  85,205 

11,009 

4,005 

1,800 

Overhead  costs  

Cost  working  capital  •  • . . . 

Totals 

$159,354 

12,254 
15,000 

$139,821 

$139,655 

10,722 
15,000 

$102,019 

Cost  of  securing  capital 

Going  cost •...*. .a 

Grand  totals  

$186,608 

$139,821 

$165,377 

$102,019 

Excluding  the  items,  "cost  of  securing  capital'^  and  "going 
cost/'  it  will  be  observed  that  the  estimate  of  the  cost  of  rqnro- 
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duoticm  new  submitted  by  Hbe  Cominission^s  engineers  id  less 
than  that  submitted  by  Biggs  by  $19,533.  A  careful  comparison 
of  the  details  of  tiveee  estimates  shows  that  the  principal  differ- 
ences are  as  foUows:  Land,  $4,604;  mains,  $6,254;  railway 
siding,  $1,273 ;  and  oveAead  costs,  $6,522, — making  a  total  of 
$18,653.  The  balance,  $880,  is  distributed  over  some  one  hun- 
dred items,  and  the  individual  ditferences  are  too  small  to  merit 
discussion. 

[6]  The  Commission's  engineers  based  fteir  estimate  of  the 
cost  of  reproducing  defendant's  land  and  easements  on  the  aver- 
age of  opinions  of  local  real  estate  men  as  to  the  fair  market  value 
of  tihe  property  under  consideration.  It  is  our  opinion  that  the 
land  and  easements  of  the  defendant  could  be  reproduced  for 
$2,260,  the  amount  shown  in  the  Commission's  engineers'  esti- 
mate. 

[6]  Mr.  Biggs's  estimate  of  the  cost  of  reproducing  mains  ex- 
ceeds that  of  the  Commission's  engineers  by  approximately  16 
per  cent  The  Commission's  engineers'  estimate  is  based  upon 
five  years'  average  costs  of  pipe,  a  careful  study  of  local  con- 
ditions and  local  labor  costs;  and,  compared  with  actual  costs 
under  similar  conditions,  appears  to  be  suflSciently  large  to  cover 
the  cost  of  reproducing  the  mains. 

The  Commission's  engineers'  estimate  of  the  cost  of  reproduc- 
ing the  railway  siding  is  based  upon  a  careful  detailed  inventory 
of  every  item  in  the  track;  and  to  these  items  they  applied  unit 
costs  known  to  be  correct. 

[7]  The  Commission's  engineers  estimated  $15,249  to  cover 
overhead  costs  on  physical  property  estimated  at  $117,819 ;  this 
amounts  to  almost  13  per  cent,  and  is,  in  our  opinion,  ample  for 
a  property  of  this  size. 

The  item,  "cost  of  securing  capital,"  was  wholly  disregarded 
in  the  Commission's  engineers'  estimate,  and  the  item,  "going 
cost,"  was  not  specifically  included  therein;  that  is  to  say,  no 
specific  amount  was  allowed  ther^or. 

[8]  The  "cost  of  securing  capital"  is  in  fact  discount  on  secu- 
rities. It  is  now  agreed  by  practically  all  authorities  on  valu- 
ation matters  that  discount  on  securities  is  an  item  not  properly 
chargeable  to  capital  account. 

"Going  cost"  will  be  discussed  hereinafter, 
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[9]  Considering  the  cost  of  reproduction  new  less  depreci- 
ation,  and  excluding  the  itemfi,.  ''cost  of  aeeuring  capital"  and 
'Agoing  cost/'  it  will  be  observed  that  Biggs'a  estimate  exceeds  the 
Commission's  engineers'  estimate  by  $37,636.  This  difference  is 
due  in  part  to  those  differences  which  were  discussed  when  comb- 
paring  the  estimates  of  the  cost  of  reproduction  new,  and  in  part 
to  the  different  methods  used  in  estimating  the  amount  of  ac- 
crued depreciation. 

The  Commissi<m'8  engineers,  as  a  result  of  inspection  and  use 
of  life  tables,  estimated  the  probable  life  of  each  item  of  property, 
and,  knowing  its  age,  depreciated  it  on  the  straight-line  basis. 
Mr.  Biggs  depreciated  the  property  on  the  4  per  cent  sinking- 
fimd  basis.  In  discussing  d^reciation  the  Conunissicm  said  in 
a  recent  case  (Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co. 
4  Mo.  P.  S.  0.  182,  183) :  ''While  we  are  aware  that  the  sink- 
ing-fund method  of  accumulating  a  d^reciation  reserve  may  be 
admissible,  yet  it  appears  practically  impossible  to  consider  de- 
preciation by  age  accruing  on  other  than  a  straight-line  basis. 
We  believe  that  public  utility  property  depreciates  with  age  and 
use,  as  well  as  from  obsolescence  and  inadequacy;  and,  as  prac- 
tically every  such  utility  is  in  process  of  growth  and  development, 
that  the  utility  is  entitled  to  set  aside  from  earnings  in  a  depre- 
ciation reserve  sufficient  funds  to  make  renewals  as  they  become 
necessary,  not. to  accumulate,  in  addition  to  a  fair  return,  a  fund 
to  retire  investment.  On  the  other  hand,  as  Ihe  property  depre- 
ciates through  age  and  use,  obsolescence  and  inadequacy,  the 
value  decreases,  and  the  decrease  in  value  is  best  to  be  obtained 
by  finding  its  percentage  conditions,  where  tibat  is  possible;  and 
where  it  is  not  possible,  by<  depreciating  on  the  basis  of  age  and 
assumed  life  of  the  individual  items,  and  this  latter  leads  direct- 
ly to  the  straight-line  basis  as  assumed  by  Morrow  in  these  cases 
in  depreciating  the  items  of  property ;  in  justice,  corresponding 
methods  and  amounts  should  be  considered  in  maldbc^  allowance 
for  a  reserve  for  depreciation  in  the  future." 

Ooing  Value: 

£10]  The  company  asks  for  an  allowance  for  going  value. 
Witness  Biggs,  in  his  appraisal,  arbitrarily  added  to  other  items 
of  value  the  sum  of  $15,000  for  going  value.  He  seems  to  base 
this  more  on  what  has  come  to  be  called  the  "comparative  plant 
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method,^  Tadier  than  on  the  other  well-faiown  theory  of  ^past 
deficits."  He  states  that  he  has^  in  a  way,  followed  the  Alvord 
plan  of  estimating  the  going  value  as  the  difference  between 
what  a  new  plant  actually  receives  in  revenue,  starting  with  no 
consumers  and  continuing  until  tlie  revenue  is  equal  to  the  pres- 
ent business,  and  what  it  would  reorive  from  present  business  for 
the  same  length  of  time.  He  stated  that,  instead  of  attempting 
to  determine  with  ezactiiess  what  this  difference  would  amount 
to,  he  had  arbitrarily  taken  it  as  equivalent  to  one  year's  revenue, 
or  $16,000.  However,  it  appears  that  attorney  for  defendant  in 
his  brief  has  abandoned  the  comparative  plant  method  in  favor 
of  a  going  value  computed  on  past  deficits.  This  is  doubtless 
brought  about  by  the  formidable  showing  as  to  deficits  contained 
in  the  audit  made  by  the  Ccxnmission's  accountants,  who  found 
that  up  to  1916  there  was  an  accumulated  deficit  of  $51,585.69. 
As  there  was  some  net  revenue  each  year  from  operations,  and  no 
dividend  has  been  paid,  the  above  represents  diiefly  unpaid  inter- 
est on  bonds. 

Besides  the  deficit  of  $51,585.69,  the  $3,898.91  entered  as 
^^issouri  Sewerage  Company  earnings''  has  also  been  included 
as  a  deficit;  for  the  reason  that  this  had  been  carried  by  the 
wat^  company  as  earnings,  and  had  also  been  included  in  total 
earnings  by  the  Commission's  accountants,  who  entered  it  as 
"other  income.**  Since  the  sewerage  company  is  really  a  separate 
entity,  this  should  properly  not  be  included  as  revenue  to  the 
water  company,  and  could  therefore  properly  be  called  an  addi- 
tional deficit 

The  ^^accrued  tiieoretical  depreciation"  is  the  amount  due  the 
depreciation  reserve  fund,  as  estimated  by  witness  Biggs,  based 
on  a  4  per  cent  sinking  fund.  Since  the  earnings  have  not  per- 
mitted an  accumulation  in  this  fund,  defendant  doubtless  had  in 
mind  including  this  as  a  deficit  and  a  part  of.  going  value  based 
on  the  past  deficit  theory.  Counsel  has  overlooked  the  fact,  how- 
ever, tliat  the  investment  cost  of  $147,872.46  is  what  the  account- 
ants rq>orted  as  the  actual  first  cost  of  the  plant  as  determined 
from  the  books,  and  which  could  not  be  cheeked  prior  to  April  80, 
1903.  No  deduction  has  liierefore  been  made  from  the  original 
investment  on  account  of  depreciation,  and  naturally  no  addition 
for  such  an  amount  would  be  proper. 
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Furfliermorey  Trfaile  the  company  his  not  set  aside  an  adequate 
amount  for  depreciation,  neverthetess  the  operating  expanses  for 
the  years  1915  and  1016^  as  riiown  in  statement  Xo.  5  of  ac- 
countant's report,  if  compared  with  (grating  expenses  of  the 
same  years,  as  sbown  in  aeooimtaufs  statement  No.  2,  will  show 
that  the  amounts  charged  to  operation  to  coTCr  accruing  depreci- 
ation are  induded  in  statelnesit  Ko.  5,  from  which  the  company's 
attorney  secures  his  past  deficit  £gure  of  $51,6S5.60. 

Therefore,  for  these  two  years,  at  least,  the  past  deficit  figure 
of  $51,585.69  includes  the  dei^reciation  charge;  and  it  may  be 
that  some  of  the  prior  years  include  a  similar  charge,  and  this 
would  certainly  be  a  duplication  of  figures  in  building  up  value; 
that  is,  it  would  appear  in  botii  the  past  deficit  figure  and  also 
in  the  accrued  theoretical  d^reciation. 

It  is  by  making  up  the  item  of  "going  value"  or  "going  cost" 
of  tihese  actual  and  assumed  deficits,  that  counsel,  by  combining 
with  other  apparent  items  of  value,  asks  the  Commission  to  find 
a  total  present  value  for  rate-making  purposes  of  $243,221.06, 
supra. 

When  we  readi  consideration  of  this  item  of  "going  value"  in 
this  cause  a  natural  query  arises:  Can  a  water  utility  which, 
with  recurring  frequency  year  after  year,  has  been  a  losing  in- 
vestment, and  situated  in  a  municipality  which  has  decreased  in 
population  during  the  last  two  decades,  have  any  going  value? 
Who  would  be  a  purdiaser  so  obtuse  that  he  could  not  discern 
that  a  fair  present  vlilue  of  the  defendant  company  could  only  be 
the  worth  of  its  physical  property  duly  assembled  to  carry  out 
the  object  of  its  corporate  entity  ?  Through  many  years  it  has 
recorded  its  historical  record  as  being  a  money  losing  investment, 
and  the  record  is  made  upon  rates  charged  by  it  imder  the  terms 
of  a  voluntary  contract  on  its  part.  This  contract  was  made  with 
the  city  of  Louisiana,  being  before  the  general  assembly  of  our 
state  created  the  Public  Service  Commission. 

In  the  case  of  Malfshall  v.  St  Josei*  Gas  Co.  3  Mo.  P.  S.  C. 
1,  c.  416,  this  Commisdion,  in  passing  upon  an  issue  of  like  char- 
acter said :  "Burns  &  McDocnnell  have  included  the  substantial 
sum  of  $154,168  as  going  value.  There  is  no  doubt  that  a  public 
utility  with  an  investment  of  over  $1,500,000  in  successful  opera- 
tion, and  earning  a  reasonable  return,  has  and  ought  to  have  a 
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value  in  excess  of  the  actual  ooat  of  the  physioal  property.  A 
plant  thus  in  suoceBsfol  operation  would  oertainly  have  a  value 
in  ezcefls  of  such  cost  on  the  market  And  even  if  suoh  a  plant 
were  not  sucoestfri,  solely  because  of  unreaaonahly  low  rates 
being  in^osed  upon  it  by  a  rate-making  body,  a  value  above  that 
of  the  physical  property  should,  notwithstanding,  be  allowed  to 
it  in  a  rate-making  case.  However,  we  are  valuing  the  property 
of  a  company  whose  rates  were  voluntarily  made  and  put  into 
effect  by  the  company  itself  without  restriction  or  regulation  in 
that  rq[ard  by  the  state  or  municipality,  and  whose  business,  ac- 
cording to  its  own  showing,  has  been  unprofitable  each  year  for  a 
period  of  almost  ten  years.  It  is  needless  to  say  tiiat  such  a 
property  is  not  a  desirable  investment,  and  does  not  have  a  market 
value  above  the  cost  of  the  physical  property.  That  this  condition 
is  not  due  to  mismanagement  of  the  plant,  but  rather  to  the  fact 
that  natural  gas  was  unexpectedly  brought  to  the  city  of  St. 
Joseph,  does  not  alter  the  situation.  The  fact  remains,  that  we 
find  the  property  under  voluntary  rates  unprofitable  and  without 
any  value  above  that  of  the  physical  property,  and,  in  our  opin- 
ion, the  Commission  would  not  be  authorized  in  a  rate-making 
case  to  add  a  value  as  a  going  concern  that  does  not  in  fact  exist" 
We  do  not  want  to  be  understood  as  in  effect  holding  that  this 
company's  property  is  wholly  without  going  value.  We  advance 
the  foregoing  propositions  for  the  purpose  of  showing  that  later 
on  in  this  report,  when  we  reach  a  final  conclusion  of  the  fair 
value  of  Ae  company's  property  ior  rate^naking  purposes,  that 
we  have  viewed  its  intangible  value  from  all  angles,  as  well  as  the 
value  of  its  physical  property. 

High  Cost  of  Plant: 

One  thiog  which  attracted  the  attention  of  the  Commission  in 
beginning  the  study  of  this  case  was  the  comparatively  high  value 
placed  on  the  entire  property,  both  by  the  Commission's  account- 
ants and  by  the  engineers  for  both  the  company  and  the  Commis* 
sion.  By  high  value  is  meant  the  cost  as  compared  to  the  report* 
ed  value  of  water  plants  in  other  towns  in  this  state  of  about  the 
same  size  as  Louisiana. 

To  facilitate  this  comparison,  table  A  has  been  prepared,  con- 
taining a  statement  of  the  reproduction  costs  of  the  various  items 
as  contained  in  the  appraisals  made  by  this  Commission's  en- 
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gineers  for  the  water  plants  at  Louisiana,  Olinton,  and  Nevada, 
all  of  which  appear  in  tbe  formal  reports  of  the  Commission. 
This  comparison  offers  a  ready  means  of  observing  the  compara* 
tive  costs  of  the  different  items,  and  is  of  assistance  in  analyzing 
the  reasons  for  the  large  investment  at  Louisiana.  As  a  still 
further  assistance  table  B  is  presented,  in  which  tiie  principal 
items  of  difference  in  table  A  are  still  further  analyzed. 

TABLE  A, 
Beprodactioii  Cost  K«w. 


A — ^Land  

B — ^Buikliiigs  

C — Settling  tanlct,  wolls,  dear  wells, 

and  storage  . . . . « 

D — Equipment 

E — ^Distributing  system 

Overhead  on  B-C-D-E  

Miscellaneous  equipment » 

Furniture  and  fixtures  

Tools,  etc    

Stores  and  suppUes 

Working  capital  

Conveyances 

Total  reproducticMi  new  ...»•• 

Total  depreciated  value 

Per  cent  condition 


Loniriana. 

1917. 
(Pop.  4454) 


2,486 
0,620 

7,0«6 
80,176 
68,797 
16,028 


4»953 
1,800 


$189,821 
102,019 


Clinton. 

1916. 

(Pop.  4992) 


616 
8,628 

12,923 

9,681 

44,647 

9,188 

178 

236 

188 

767 

1,000 


$  82,850 
64,476 
77.7% 


Nevada. 

1915. 

(Pop.  7176) 


•    2,230 
5,126 

10,649 

25,789 

67,175 

16,221 

273 

472 

160 

759 

1,841 

110 


$129307 

108,753 

83.8% 


TABLE  B. 
Comparison  of  Items  of  Difference. 


Eouipment: 
Water  purifying  plant  ..... 

Boiler  equipment , 

Pumping  equipment 

Water  and  drain  connections 

Prorated  equipment , 

Compressors    . « , 

Electric  pumps   , 

Piping  

Total   

Distribution: 

Blains    

Valves  and  valve  boxes  . . . . . 
Hydrants  and  branches  . . . . . 

Meters • . 

Services    , 

Reservoir    

Paving  over  mains 

Total    
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Louisiana. 


$  5,626 

3309 

9,331 

11.510 


$30,176 


Clinton.     |     Nevada. 


$43330 
1,168 
2,440 
1,644 
3,685 
16,730 
176' 


$68,7971 


$  4,735 

4,848 


$  9,581 


$39,110 

718 

3,448 

1,271 


$  3,063 

14,738 
3,363 
2,423 
2,202 


$25,789 


54,158 

805 

4,572 

7,464 


176 


$44,5471  ?67.175 
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In  these  items  we  find  higher  costs  for  structures,  such  as  a 
railway  sidetrack,  and  a  lai^er  investment  in  pumping  equip- 
ment, with  whidi  Louisiana  is  supplied  in  a  very  adequate  man- 
ner. A  great  deal  of  the  difference  is  directly  assignable  to  the 
filter  plant  at  Louisiana,  neither  of  which  is  necessary  at  Clinton 
or  !N'evada,  on  account  of  the  artesian  and  deep  well  water  at  these 
places. 

There  is  an  extra  building  to  house  the  filters,  the  purifying 
and  filtering  plant,  worth  new  $5,526,  and  extra  piping  for  water 
and  drain  connections,  of  which  several  thousand  dollars  is  direct* 
ly  chargeable  to  the  filter  plant.  The  cost  of  the  mains  is  higher 
than  at  Clinton;  but  if,  from  the  Louisiana  cost,  we  would  de- 
duct the  extras  needed  on  account  of  rock  excavation,  crossing 
creeks,  paving,  etc.,  not  appearing  in  the  Clinton  appraisal,  the 
cost  of  the  mains  would  be  less  than  at  Clinton.  Th^e  is  also 
the  large  outstanding  item  of  ^/reservoir,''  with  an  estimated  cost 
of  $16,730,  which  is  situated  on  a  high  hiU  at  Louisiana,  holding 
a  large  reserve  of  water  and  capable  of  supplying  any  part  of  the 
city.  Another  item  of  difference  is  an  investment  in  service  pipes 
and  connections  at  Louisiana,  which  does  not  appear  in  the  ap- 
praisal of  the  other  two  plants,  and  which  for  Louisiana  amounts 
to  $3,585«  While  the  rules  of  all  three  companies  require  the 
consumer  to  furnish  these  services,  it  appears  that  the  Louisiana 
company  has  actually  installed  a  lai^  number  at  its  own  expense. 
This  matter  will  have  further  mention  under  the  bead  of  ^^dis* 
<;rimination.'' 

From  the  character  of  the  works,  therefore,  and  the  natnre  of 
the  soil,  it  does  not  appear  that  the  comparison  is  unfavorable  to 
Louisiana* 

Fitter  Plant: 

Since  so  large  a  part  of  the  cost  of  this  waterworks  system 
is  due  to  the  investment  necessary  to  supply  filtered  water,  the 
question  arises  whether  the  benefit  realized  justifies  the  cost  in 
iihis  instance.  The  health  authorities,  or  those  interested  in  sani- 
tation and  prevention  of  diseases,  would  consider  the  question 
beyond  discussion,  even  though  Louisiana  has  only  about  5,000 
population. 

The  conclusion  has  long  ago  been  reached  that  dioee  communi'* 
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ties  who  mutt  reeeire  their  water  from  a  air&ce  supply  can  be 
assured  of  proleetMm  only  througk  the  use  of  filtered  water.  Aa 
au  illustration^  table  C  lias  been  prepared  from  informatioii  fur- 
nished by  WhiH?le  in  his  worit,  "The  Value  of  Pure  Water/' 

TABLE  C. 
Anmua  Dea^  Rate  P«r  1<M)>OO0  PopnUticM. 


Lawrence,  Mass.  .. 

Albany,  N.  Y 

Binghamton,  N.  Y. 
Watertown,  N.  Y. 


Before 
Filtration. 


121 

104 

49 

97 


After 
Filtration. 


26 
26 

11 

27 


Increase  in  Sani- 
tary   Value 
Based   on    Ty- 
phoid Death 
Rate. 


per  year 
$9.50  per  capita 
4.76    ^ 
3.80    " 
S.90    " 


Statistics  of  a  similar  sort  are  of  common  knowledge,  and  all 
show  like  results.  The  above  is  unique  in  that  the  author  at- 
tempts to  show  the  money  saved  per  capita  to  cities  after  install* 
ing  filter  plants. 

The  preservation  of  health  is  not  the  only  benefit,  however. 
The  same  author  makes  the  following  statement  in  referring  ta 
the  benefits  of  filtration  (p.  41):  "The  filtration  of  a  water 
improves  its  quali^  in  many  ways.  It  not  only  makes  the  water 
wholesome,  but  it  improves  its  general  attractiveness.  By  using 
a  properly  designed  filter  plant,  supplemented  if  necessary  by 
sedimentation  or  aeration  or  chemical  treataient  according  to 
local  needs,  an  infected  water  may  be  made  safe  to  driuk,  a  turbid 
wat^  may  be  clarified^  a  colored  water  r^adered  colorless,  a  bad- 
smelling  water  made  savory,  and  a  hard  water  made  soft." 

In  the  franchise  granted  the  company  in  1905,  Ae  oity  very 
wisely  required  the  installation  of  a  filter  plant,  with  provision  of 
a  penalty  in  case  of  nonuse.  The  company,  doubtless  feeling  that 
the  future  of  the  city  of  Louisiana  justified  the  requir^nents, 
accepted  the  franchise,  and  constructed  the  plant,  ample  in  many 
ways.  The  citizens  of  Louisiana  have  been  fortunate  in  enjoying 
for  many  years  a  superior  quality  of  water  whieh  other  cities  of 
the  same  size  in  this  state  are  now  endeavoring  to  obtain.  In  fact, 
it  was  only  within  the  last  few  years  that  the  city  of  St  Louis  has 
installed  a  filter  plant,  and  Kansas  City  even  now  is  supplying 
its  citizens  witii  unfilteied  water.    Louisiana  has  had  this  ad- 
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Tantage  for  a  number  of  years,  end  this  company  has  not  reoeived 
in  return  an  adequate  compensation. 

In  an  action  brought  before  this  Oommission  by  the  citizens 
of  Sedalia^  to  require  the  water  company  of  duit  place  to  supply 
Altered  water,  the  Commission  granted  the  request  of  the  petition- 
ers and  required  the  company  to  install  the  necessary  equipment. 
In  the  opinion  of  that  case  we  find  the  following  language  (Seda- 
lia  V.  City  Water  Co.  1  Mo.  P.  S.  C.  242,  252) :  'T)efendant  fur- 
ther pleads  that  it  is  financially  unable  to  make  the  needed  im- 
provements ;  but  the  first  duty  of  defendant  is  to  furnish  water 
which  is  unquestionably  pure  and  wholesome,  and  in  sufficient 
quantity  to  meet  the  demands  of  consumers.  Defendant,  while 
supplying  many  facilities  and  having  installed  larger  mains  and  a 
very  satisfactory  pumping  unit  as  well  as  sedimentation  system 
which  is  not  quite  complete,  has  yet  failed  to  provide  a  complete 
filtration  plant  to  enable  it  to  insure  satisfactory  quality  of  the 
water  taken  from  the  surface  sources.  Defendant  should  therefore 
be  ordered  to  proceed  as  soon  as  possible  to  install  a  complete  fil- 
tration system  to  purify  the  water  and  to  provide  for  having  con- 
tinuous bacteriological  tests  of  both  raw  and  filtered  water.  This 
filtration  plant  should  be  in  operation  before  the  supply  from 
nat  creek  b^ns  to  fail.  Plants  for  this  improvement  should  be 
submitted  in  detail  to  the  Commission  for  its  approval  within 
thirty  days.'^ 

The  Commission  is  therefore  on  record  as  to  the  necessity  of 
filters  in  connection  with  surface  supplies  to  large  communities, 
and  the  matter  would  not  have  been  mentioned  here  but  for  the 
fact  that,  in  establishing  the  foundation  of  a  new  rate  schedule 
which  win  pay  the  operating  expenses  of  this  plant,  and  yield  a 
reasonable  return  on  the  value  of  the  property  used  and  useful,  a 
more  or  less  difficult  proposition  is  presented,  as  the  total  present 
value  is  necessarily  large  for  a  city  of  this  size  and  under  the 
circumstances  prevailing  there. 

After  having  given  a  careful  analysis  of  all  the  evidence  in 
these  cases,  the  Commission  finds  that  the  fair  present  value  of 
the  whole  property  of  the  Louisiana  Water  Company  at  Louis- 
iana, Missouri,  as  at  the  1st  day  of  March,  1917,  for  fixing  rea- 
sonable maximum  rates  for  water  service,  is  $102,000.  In  arriv- 
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ing  at  the  basic  value  of  $102,000^  the  CommisBion  has  given  due 
consideration  that  this  plant  is  a  going  concern  and  in  successful 
operation,  including  working  capital  and  all  other  elements  of 
value,  taxable  and  intangible,  and  used  by  the  company  in  serv- 
ing the  public 

Discriminction  and  Ownership  of  Meiers: 

[11]  The  complaint  contains  certain  averments  as  to  discrimi- 
nation, as  follows: 

^'That  defendant  has  for  years  demanded  and  does  still  demand 
and  require  some  of  its  water  consumers  to  purchase  their  own 
meters  and  pay  for  their  installation,  and  that  tiie  defendant  has 
for  years  and  still  does  require  some  of  its  water  consumers  to  pay 
for  the  installation  of  their  meters ;  tiiat  defendant  has  not  com- 
plied  with  the  rule  of  the  Public  Service  Commission  concerning 
meters  and  their  installation,  and  has  not  bought  or  offered  to 
buy  at  their  fair  present  value,  or  at  any  price,  meters  now  owned 
by  consumers. 

^That  defendant  refuses  to  furnish  meters  for  its  consumers, 
and  refuses  to  install  or  to  pay  for  the  installation  of  meters,  in 
violation  of  the  rules  of  the  Public  Service  Commission. 

'That  defendant  does  not  maintain  meter  testers,  and  permits 
meters  to  remain  in  service,  which  meters  are  inaccurate  and  show 
error  in  unreasonable  excess  of  the  amount  of  water  actually  used, 
and  in  excess  of  the  amount  prescribed  by  the  Public  Service 
Commission  Law  and  the  rules  of  the  Public  Service  Commission. 

"That  defendant  requires  consumers,  or  those  desiring  to  be- 
come consumers,  to  pay  for  the  connecting  pipes  from  the  water 
mains  to  the  curb  of  the  street,  in  violation  of  the  rules  of  the 
Public  Service  Conunission,^' 

In  reference  to  the  complaint  as  to  incorrect  registration  of 
meters,  it  appears  that  this  question  was  not  touched  upon  by 
counsel  or  witnesses  in  any  of  the  subsequent  proceedings.  If  such 
condition  exists  the  remedy  is  supplied  and  may  be  obtained  by 
application  of  the  Commission's  general  order  Ko.  20,  rules  re- 
lating gas,  electric  and  water  service.  We  therefore  leave  this 
subject  for  adjustment  in  compliance  therewith. 

The  subjects  of  the  ownership  of  meters  and  service  pipes  we 
will  treat  together.  The  company  maintains  the  general  policy 
of  requiring  the  consumer  to  furnish  the  meter  and  the  service 
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pipe  connectmg  to  the  mains  in  the  street.  It  is  apparent  from 
the  testimony  that  there  have  heen  many  departures  £rom  this  in 
the  past  by  the  company.  Mr.  J.  C.  Adams,  who  appeared  aa 
secretary  of  the  water  company,  and  who  stated  that  he  had 
several  years  before  been  in  charge  of  the  operation  of  the  plant, 
acknowledged  that  his  company  had  at  times  installed  service 
pipes  in  order  to  increase  the  number  of  customers. 

The  following  developed  in  the  examination  of  witness  Cald- 
well : 

Mr.  Matson:  The  times  you  speak  of,  of  the  company  having 
borne  the  expense  of  the  installation  from  the  main  to  the  curb 
service  line,  was  prior  to  1918  ?  You  have  known  of  nothing  of 
that  character  since  1913,  tiie  last  two  years  and  a  half! 

A.  I  couldnH  tell  you  the  dates. 

Q.  Don't  you  know  as  a  matter  of  fact  it  was  five  or  six  years 
ago? 

A.  It  has  been  some  time,  yes,  sir. 

Q.  It  was  longer  than  1913 ;  you  know  that  at  least  ? 

A.  I  couldn't  even  mention  the  superintendent  at  that  time  that 
ran  those  free  services. 

Mr.  Adams  :  Well^  we  did  run  free  services  to  get  business  in 
different  years  just  as  the  witness  says,  but  prior  to  the  adoption 
of  the  Public  Service  Oommissiim  Law* 

Mr.  Matson:  Not  admitting  we  were  compiled  to  under  the 
ordinance. 

Mr.  Adams:  We  did  it  to  get  business  and  to  increase  our 
revenue. 

A  similar  admission  is  made  by  counsel  for  company. 

Com.  McQuillin:  And  in  every  instance  your  uniform  rule 
is  to  require  the  patron  or  consumer  to  furnish  the  meter  at  his 
own  expense  ? 

A.  That  is  true. 

Mr.  Adams :  That  is  true  since  the  Public  Service  Commission 
law. 

Mr.  Matson:  That  is  true  since  the  adoption  of  the  Public 
Service  Commission  Law  under  which  this  proceeding  is  being 
held  now. 

Com.  McQuillin :    Prior  to  that  time  t 

Mr.  Matson:    Prior  to  that  time  in  some  instances  the  com- 
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p&ny  did  fumiflh  meters^  but  it  was  in  order  to  induce  certain 
people  to  consume  water  and  take  water,  and  certain  private  ar- 
rangements in  order  to  try  and  increase  our  rerenue. 

Com.  McQuillin:  But  since  the  enactment  of  the  Public 
Service  Commission  Law,  yon  invariably  require  Ae  consumfir 
or  patron  to  furnish  his  own  meter  at  his  own  elcptiMC  t 

Mr.  Mats(m:    Yes,  sir. 

Com.  McQuillin :    And  that  rule  is  uniform  ? 

Com.  McQuillin :    Ton  make  no  distinction  ? 

Mr.  Matson:  Yes,  sir,  that  is  uniform,  and  we  fumijsh  it 
under  ihe  rules  of  the  Commission  which  requires  that  the  com- 
pany furnish  it  at  the  expense  of  the  consumer. 

A.  Mr.  John  Caldwell,  a  local  plumber,  who  has  done  much 
work  in  Louisiana,  testified  that  the  general  policy  is  to  require 
the  consumer  to  furnish  the  service,  but  that  there  are  exceptions. 

Q.  Do  you  know  what  the  cu8t(»n  of  the  water  company  is  as 
to  who  shall  pay  the  cost  of  the  installation  and  connection  be* 
tween  the  main  and  the  property  J 

A.  The  consimier. 

Q.  The  uniform  custom  is  for  the  consumer  to  pay  for  all 
connections  between  the  main  and  the  property  ? 

A.  Yes,  sir ;  only  on  one  or  two  or  three  occasions  th^  run  free 
services  to  get  the  consumers;  during  some  years  they  ran  free 
services  to  get  consumers. 

Q.  By  free  services  you  mean  they  will  pay  fw  these  eonneo- 
tions  between  the  main  and  the  consumers  ? 

A.  They  pay  for  the  connections,  the  stop  boxes,  and  the  pipe 
and  the  curbing  in  those  instances. 

Q.  Do  you  know  of  instances  where  the  company  has  borne 
that  expense  ? 

A.  Yes,  sir* 

Q.  But  the  usual  custom  is  for  the  consumer  to  bear  that  ex- 
pense? 

A.  Yes,  sir. 

Q.  But  you  have  known  of  exceptions.    * 

A.  Where  those  free  consumers,  free  services  are  run,  the 
party  tf ould  sign'  up  for  two  years  if  I  understood  it  right,  and 

P.U.R.1918B. 


Digitized  by 


Google 


L0UI8UNA  T.  IiOUiaiANA  WATER  GO  801 

that  become  dieir  service^  anj  repairs  on  that  service  a£termard8 
would  become  the  property  owner's. 

Q.  That  is,  the  property  owner  after  two  years  would  have  to 
pay  for  the  repairs  ? 

A.  Any  time.  That  was  given  to  them  as  an  inducement  to 
use  water,  if  I  understand  it  right 

The  situation  with  reference  to  meters  is  similar  to  that  of 
eervice  pipes,  it  appearing  that  the  company  would  on  oocasioiis 
furnish  the  consumer  with  a  meter  without  charge.  Mr.  R  H. 
Williams,  a  former  member  of  the  city  council,  stated  that  iat  a 
while  the  company  furnished  meters  until  there  was  a  change 
of  superintendents.    We  find  this  statement  in  his  testimony: 

"I  know  in  most  every  instance  where  the  people  went  after  it 
ri^t  and  demanded  it,  they  got  the  meters.^' 

That  the  company  has  not  by  any  means  reqiured  tiie  con- 
sumers  to  install  all  service  pipes  is  diown  by  the  fact  that  the 
engineers  for  the  Commission  found  some  five  hundred  services 
laid  by  the  company,  and  the  value  of  these  were  included  in  the 
reproduction  cost.  The  unfairness  of  this  policy  on  the  ivhcAe 
body  of  consumers  is  evident,  since  tiiis  value  is  included  in  the 
total  valuation  upon  which  the  company  is  entitled  to  reeeive  some 
return.  Consequently,  the  cost  of  the  service  to  these  preferred 
consumers  reacts  in  a  higher  rate  to  the  general  body.  It  may  be 
considered  a  legitimate  means  of  increasing  the  business  of  ike 
company  by  periodically  offering  to  install  the  service  for  con- 
sumers who  are  added  in  some  new  business  campaign.  The  un- 
avoidable discrimination,  however,  is  apparent  and  gives  rise  to 
the  attitude  apparent  in  this  case,  where  the  matter  of  free  services 
became  a  standing  subject  for  controversy  between  the  ocMoipany 
and  its  consumers.  We  believe  the  policy  of  supplying  free  serv- 
ices to  some  consumers  and  requiring  others  to  pay  for  the  serv- 
ices should  be  discontinued,  if  it  has  not  been  done  already,  and  a 
uniform  policy  applicable  to  all  constuners  without  discrimination 
be  instituted. 

[12]  What  has  been  said  above  in  regard  to  services  applies 
to  meters  also.  There  is  one  point  of  difference,  however,  which 
stands  in  the  way  of  requiring  every  consumer  to  furnish  his 
meter,  provided  the  company  maintains  sudi  a  rule.  This  arises 
from  the  following  situation: 
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Hie  existence  of  both  flat  rates  and  meter  rates  presupposeer 
that  the  consumer  will  have  his  choice.  If  he  elects  to  be  served 
imder  the  meter  rated,  he  is  required  in  this  instance  to  furtdsh 
his  meter.  There  are  instances,  however,  when  the  consumer  may 
not  be  allowed  to  choose  the  flat  rates.  This  applies  to  those 
consumers  who  abuse  the  flat-rate  privilege  and  needlessly  waste 
the  water.  It  is  a  general  custom  for  the  company  to  reserve  the 
power  to  place  such  consumers  on  meter  rates,  and  it  is  generally 
a  pi^rt  of  this  custom  for  the  company  in  such  instances  to  furnish 
the  meter.  If  the  change  is  made  without  allowing  the  consumer 
to  exercise  his  volition,  it  is  possible  that  the  company  may  have 
misjudged  his  previous  use.  If  not,  then  he  is  not  injured  by  being 
placed  on  a  meter,  provided  he  does  not  have  to  pay  for  the  meter. 
If  he  has  wasted  water,  then  it  is  to  the  advantage  of  all  consumers 
that  the  supply  to  this  consumer  be  metered  and  paid  for  accord- 
ingly. In  this  xespeet  the  occasional  furnishing  of  a  meter  free 
of  (jiai^  is  entirely  different  from  the  furnishing  of  a  free  con- 
nection, and  does  not  constitute  unjust  discrimination  to  the  same 
extent 

[13]  Another  matter  of  alleged  discrimination  is  in  the  rating 
for  flat-rate  consumers.  An  examination  of  the  schedule,  pre- 
sented elsewhere,  reveals  the  fact  that  the  flat  rates  are  graduated 
acording  to  the  size  of  the  house.  Different  fixtures  carry  differ- 
ent charges,  irrespective  of  the  size  of  the  house,  but  for  any 
house  having  but  one  connection,  say  a  faucet  in  the  kitchen,  the 
annual  charge  paid  by  the  occupant  depends  on  the  size  of  the 
house,  beginning  with  a  charge  of  $5  for  a  house  of  four  rooms 
and  increasing  at  the  rate  of  $1  per  room«  So  long  aa  the  house 
is  occupied  by  one  family,  this  rate  does  not  change  with  the 
number  of  members  in  the  family,  nor  wilii  the  use  made  of  the 
rooms.    Thus,  no  allowance  is  made  for  vacant  rooms. 

This  matter  was  sharply  criticized  by  counsel  for  complainant 
and  certain  witnesses.  One  witness  stated  that,  thouj^  he  and  his 
wife  are  alone,  he  is  charged  the  same  rate  formerly  charged  when 
all  bis  children  were  still  at  home.  Another  witness  testified  he 
had  an  eight-room  house,  but  at  one  time  abandoned  the  upstairs 
of  four  rooms  and  confined  all  activities  to  four  rooms  only,  and 
requested  th^  company  to  reduce  his  rate  accordingly. 

We  are  not  impressed  by  the  contention  of  complainant  in  this 
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matter.  Rates  of  all  kin^s  are  merely  an  arbitrary  attanpt  to 
devise  a  xmifonn  system  of  payment  for  a  serviee  that  is  exceed- 
ingly diversified.  It  cannot  in  all  cases  be  an  exact  measure  of 
the  yalue>  of  the  serviee  rendered.  It  is  sufficient,  if  it  is  a  6iir 
measnm  It  haa  hem,  apHy  said  that,  in  rate  making,  exact 
mathematical  justice  cannot  be  done  everybody.  If  this  were 
attempted,  there  vwmld  of  necessity  be  a  diff^-ent  rate  for  every 
consumer.  It  is  necessary  to  deal  with  averages,  and  rates  based 
on  the  size  of  the  house  meets  that  requirement,  since,  on  the 
averagCj  the  larger  houses  have  more  occupants,  and  hepce  use 
more  water.  Furthermore,  it  is  practicable  and  possible  to  apply 
the  flat  rate  on  this  basis ;  and  it  would  be  neither  practicable  nor 
possible  to  apply  the  rates  on  such  a  changing  basis  as  the  number 
of  persons  in  the  house,  or  the  number  of  rooms  not  occupied  at 
any  specific  time.  Such  matters  are  beyond  the  control  of  the 
company,  and  any  attempt  to  keep  a  record  of  such  items  in  its 
consumers'  houses  would  merely  call  for  expensive  and  annoying 
inspections,  and  create  endless  controversy  and  charges  of  that 
very  discrimination  which  it  would  be  trying  to  obviate.  We 
find  that  the  universal  policy  is  to  base  the  charge  on  the  size  of 
the  house.  We  hdd  that  it  is  a  reasonable  policy,  and  not  unjustly 
discriminatory. 

We  pause  here  to  remark  that,  so  long  as  utilities  and  con- 
sumers continue  their  contractual  policy  of  measuring  the  utility 
output  upon  flat  rates,  there  can  be  no  complete  relief  agaiiist 
what  appears  to  be,  and  ofttimes  is,  unjust  discriminatioiL  In 
these  modern  times  the  meter  rate  is  generally  becoming  recog- 
nized as  the  most  fair  and  equitable  basis  for  water  service. 
What  has  just  been  said  as  to  water-service  utilities  applies  with 
equal  force  to  practically  all  other  public  service  companies.  As 
much  as  we  would  desire  to  do  so,  yet,  we  feel  that  we  would  not 
be  justified  at  this  time  in  entering  an  order  in  this  case  placing 
all  consumers  upon  a  metered  basis,  The  necessary  financial 
outlay  therefor  would  place  entirely  too  heavy  a  financial  burden 
upon  both  the  company  and  the  consumers. 

[14]  While  on  this  subject  of  discrimination  we  should  mote 
the  fact  that  a  certain  amount  of  water  is  furnished  free  for 
stated  purposes.  This  is  a  requirement  of  the  franchise,  and  has 
been  complied  with.     Such  provisions  are  conmionly  fonnd  in 
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f  itmekiaeB  antedating  the  period  of  public  r^;ulation,  whea  the 
rates  were  more  the  reauH  of  bargaining  than  equitable  adjust- 
ment We  now  Bee  that  such  free  service  or  special  rates  to 
favored  consumers  is  merely  an  additi<mal  burden  upon  the  aver- 
age consumer.  The  Oommissicm  has  repeatedly  gcme  on  record 
exposed  to  such  free  service.  We  hold  that  this  free  servioe  is 
unduly  preferential  and  unjustly  discriminatory.  It  should  be 
abolished  and  these  consumers  pkced  on  the  proper  rates. 

Meters  and  Services: 

[15]  The  controversy  recounted  above  in  the  matter  of  dis- 
crimination in  the  furnishing  of  meters  and  service  pipes  could 
all  be  avoided  if  the  company  would  furnish  this  equipment,  and 
this  appears  to  be  the  chief  desire  of  the  complainant.  An  in- 
spection of  its  printed  proceedings  reveals  the  fact  that  this  Com- 
mission strongly  approves  of  the  companies  owning  the  meters 
and  the  services.  In  individual  cases  the  Oommission  has  so 
ruled.  Furthermore^  at  one  time  it  was  contemplated  issuing  a 
general  order  requiring  all  water  corporations  and  municipalities 
to  own  and  furnish  the  meters  and  the  service  pipes  as  far  as  the 
curb  line,  and  a  tentative  rule  to  that  effect  was  prepared  and 
circulated  for  consideration  and  criticism.  Many  public  hear- 
ings were  held  in  various  parts  of  the  state,  at  which  a  general 
opposition  developed  against  the  Commission's  proposed  rule.  It 
was  testified  that  in  many  communities  franchises  had  been 
granted  requiring  the  private  ownership  of  the  meters,  and  that 
the  plant  had  been  financed  and  the  rates  adjusted  on  that  basis. 
.  Many  municipal  plants  claimed  that  their  cities  were  bonded  to 
the  limit,  and  it  would  be  a  physical  impossibility  to  purchase  the 
meters,  and  that  in  many  of  the  smaller  towns  the  plant  could 
not  have  been  built  but  for  their  assistance.  In  referring  to  this 
incident,  the  third  annual  report  of  this  Commission  has  the  fol- 
Jowing : 

"In  formulating  the  general  rules  regulating  gas,  electric,  and 
vftiUr  service,  it  was  originally  proposed  to  include  a  requirement 
to  the  effect  that  utilities  should  own  all  service  meters  used  in 
die  measurement  of  their  product.  However,  after  a  thorough 
and  exhaustive  study  of  this  subject  horn,  every  standpoint,  and 
after  the  views  of  a  large  number  of  persons  were  sought  and 
icarefully  eonaidered,  the  Oemnussion  eoncluded  that  the  most 
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reasoBabk  course  for  the  present  woold  be  to  omit  any  mention 
of  the  matter  of  meter  ownership  in  its  general  rutos^  leading  this 
feature  to  be  dealt  widi  by  the  utility  and  the  citizen*  of  each 
oommuniiy  as  the  case  seemed  to  require^  or  by  the  Oommission 
on  specific  complaint 

^'HowcTer^  as  meters  really  constitute  a  portioi^  of  the  facilities 
for  furnishing  service,  it  is  reasonable  to  oonclude  that  they 
shoidd  be  the  property  of  the  utility  and  a  part  of  its  capitaliza* 
tion,  and  should  be  furnished  to  consumers  free  of  charge,  and 
that  the  charges  for  service  should  be  arranged  acoordingly;  and 
the  Oommissiocn  has  borne  this  in  mind  in  the  adjudtment  of 
complaints  arising  from  this  source  which  have  been  brought  to 
its  attention  for  formal  action.  It  is  obvious  that  there  is  less 
likelihood  of  reasons  for  complaint  where  ihe  meter  is  owned  aBd 
furnished  free  by  the  utility  and  the  rates  for  service  are  based  on 
the  investment  necessary  for  sudi  an  outlay,  than  where  Hie  con- 
sumer is  compelled  either  to  purchase  or  rent  his  meter  aHhough 
charged  a  slightly  lower  rate  for  service.  As  a  matter  of  fact, 
the  cost  in  the  end  to  the  consumer  is  practically  the  same  in 
either  case,  the  difference  being,  mainly,  that  where  the  utility 
owns  the  meters  a  better  feeling  is  likely  to  exist  between  utility 
and  consumers  and  results  are  generally  more  satisfactory.'* 

This  Commission  is  still  of  the  opinion  that  the  meters  and 
seryices  are  properly  a  part  of  the  equij^ent  of  a  company,  to  be 
used  in  furnishing  service,  and  should  be  owned  by  it 

The  adjustment  of  the  rates  in  this  case  to  yield  a  fair  return  on 
the  value  of  the  useful  property  presents  a  serious  difficulty,  on 
account  of  the  relatively  high  investi^ent.  However,  we  feel^ 
after  due  consideration,  that  it  is  not  so  difficult  as  to  warrapt  the 
Commission  to  depart  from  its  more  usual  policy.  The  company 
will  be  required,  therefore,  to  own  all  meters  in  future,  and  to 
furnish  any  future  meters  free  of  charge.  Meters  now  owned  by 
individuals  should  be  purchased  at  a  fair  depreciated  value.  We 
think  an  annual  depreciation  of  7  per  cent  fair  in  this  case.  This 
is  slightly  different  from  the  rate  allowed  in  some  similar  cases, 
but  it  seems  to  meet  the  local  condition.  We  also  hold,  as  on 
similar  occasions,  that  meters  which  have  depreciated  to  less  than 
30  per  cent  of  their  useful  life  should  be  replaced.  We  there- 
fore give  the  company  its  option  in  purchasing  meters  more  than 
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ten  jeara  old;  but  if  it  purehaaeB  them  at  all  in  this  case^  it 
should  pay  the  full  80  per  ^sent  of  the  oost  to  the  oonsum^. 
Meters  not  purchased  should  be  replaced  within  a  reasonablej 
time.  In  order  to  alkw  reasonable  time  for  inspections  and  finan- 
cingy  we  rule  that  replacements  should  be  completed  and  pay- 
mtots  begin  sixty  days  from  the  date  of  this  rep<Hrt.  These  pay- 
ments may  be  made  in  the  form  of  credits  applying  to  all  or 
part  of  the  monthly  billsy  until  the  meters  are  paid  for.  At  the 
end  of  six  months  after  payments  begtu,  the  company  shall  remit 
in  cash  any  unpaid  portum. 

[16]  In  reference  to  the  service  pipes,  we  hold  it  is  &b  duty 
of  the  water  company  to  furnish  all  labor  and  material  to  faring 
the  service  pipe  to  the  consumer's  property  line,  unless  this  is 
an  unreasonable  distance  from  the  nearest  main;  and  the  com- 
pany shall  in  future  maintain  and  make  all  necessary  repairs  in 
all  existing  and  future  service  pipes  between  its  mains  and  the 
consumers'  property  lines. 

Reasonableness  of  Ratee: 

[17,  18]  The  contention  as  to  whether  the  present  rates  are 

exorbitant,  as  claimed  by  the  city,  or  noncompensatory,  as  claimed 

by  the  company^  has  been  detailed  elsewhere.    In  this  case,  as  in 

other  similar  proceedings,  the  Commission  will  consider  as  the 

one  test  of  the  reasonableness  of  the  rates,  the  question  as  to 

whether  they  provide  a  fair  return  on  the  present  value  of  the 

company's  property.     The  Commission's  accountants  presented 

detailed  statements  of  profit  and  loss  accounts  for  the  years  of 

1914,  1915,  and  1916.    These  statements  as  presented  by  the 

accountants  are  as  follows: 
P.U.R.^18B. 
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From  the  foregoing  it  appears  that  the  gross  operating  rev- 
enues for  the  year  ending  December  31,  1016,  were  $16,548.98, 
and  the  operating  expenses,  exclnsive  of  depreciation  reserve,, 
were  $11,475.60.  This  gives  a  net  profit  on  operations  of  $5,- 
073.29  for  that  year,  which  is  equivalent  to  4.97  per  cent  on  the 
value  of  defendant's  property  as  fixed  herein  at  $102,000.  De- 
ducting 2  per  cent,  which  may  be  assumed  as  the  proper  amount 
to  allow  as  reservation  from  income  for  surplus  and  contingencies, 
the  company  is  receiving  the  very  low  return  of  2.97  per  cent  on 
the  valuation  hereinbefore  fixed.  There  is  no  evidence  tending 
to  prove  the  plant  was  not  economically  managed.  On  the  other 
hand,  we  find  the  number  of  local  employees  is  as  low  as  possible 
and  still  continue  to  operate  the  plant.  It  was  shown  that  the 
books  were  kept  at  another  oflSce,  where  all  bills  were  made  out 
and  all  the  usual  accoimting  done  at  a  charge  of  only  $5  per 
month.  The  only  other  payment  for  services  of  any  nature  con- 
tributed by  this  company  is  an  annual  expenditure  of  about  $600 
per  annum,  which  is  paid  to  its  parent  or  holding  company,  Mid- 
dle States  Waterworks  Company,  which  in  turn  is  a  subsidiary 
of  the  American  Waterworks  &  Electric  Company,  of  the  city  of 
New  York.  This  charge  covers  all  financial,  engineering,  and 
other  managerial  service  rendered  to  the  Louisiana  Water  Com- 
pany. We  find  these  services  to  be  of  great  value  to  the  defend- 
ant, and  that  $600  is  a  reasonable  charge  therefor. 

It  follows,  therefore,  and  we  so  find,  that  the  existing  rates  are 
unreasonable  and  unjust  to  the  company. 

Upon  the  facts  of  this  case  we  have  concluded  that  the  defend- 
ant water  company  diould  be  allowed  to  set  aside  from  earnings^ 
after  the  payment  of  operating  expenses,  2  per  cent  of  the  value 
of  the  property  for  depreciation,  surplus,  and  contingencies ;  and 
that  the  company  should  receive  exclusive  of  these  items,  not  less 
than  7i  per  cent  as  a  return  cm  such  Value.  Therefore,  inchiding 
depreciation,  the  net  earnings  above  operating  expenses  should  be 
9  J  per  cent  on  the  value  of  the  plant,  or  $9,690.  The  aetual  net 
earnings  as  shown  above  were  $5,073.29,  leaving  over  $4,600  as 
the  amount  necessary  to  raise  annually  by  an  increase  in  the 
rates,  in  order  to  pay  a  reasonable  return  on  the  value  of  the 
property  and  to  provide  for  depreciation,  surplus,  and  contingen- 
cies. 
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IzL  ctealing  with  the  rates  we  meet  with  three  classes  of  oonsum- 
^rs :  The  metered  consumers^  flat-rate  oosBumers,  and  the  mimic- 
ipal  fire  proteotioiu  The  Commissioa's  accountants  have  pre- 
sented the  following  table  of  information  in  reference  to  the 
usage  of  each  class  and  the  portion  of  the  revenue  paid  by  such 
classes: 

Operating  Statistics  Tot  the  Year  Ended  December  81,  1916. 


Nimiber 
of  Con- 
sumers. 

Gallons 
Used   By 

Metered 
Consumers. 

Total 
Bevenue. 

Price 
Per  1,000 
Gallons. 

Metered  Sales: 

Residences    •••• 

86 
69 

7 
8 

1 

509 
161 

4 

2 

2,532,970 

3,612,900 

6,387,000 

30,210,870 

30,000 

$    1,203.13 

1,387  JL2 

1,223.62 

2,176.68 

11.55 

6,471.10 

1,767.81 

68.39 

3^13.00 

62.50 

78.68 

Cents 
47.60 

BuBineas   •••....• 

38.39 

Industrial 

22.71 

Other  public  utiUties 

Municipal  cemetery 

Flat  Bate  Sales: 

7.20 
38.50 

Business   .•••••••• 

Industrial 

Municipal  fire  hydrants  (66) 
Commercial  fire  protection  . . 
Miscellaneous  sales 

831 

41.773,740 

««  16,563.48 

147,425,000 

46,408,490 

Total  gallons  pumped 

41,773,740 
4,632,750 

Accounted  for  as  follows: 
Metered  sales   

Free  serviee  metered  ............. 

Flat-rate  consumers  and  1 

osses  .... 

101,018,610 

The  ciMitract  for  fire  hydrants  calls  for  fifty-five  hydrants  at 
an  annual  rate  of  $50  each,  and  for  all  in  excess  of  fifty-five,  of 
-which  there  are  now  eleven,  at  the  annual  rate  of  $33  for  each. 
The  total  rental  is  now  $3,113  per  annum.  While  $50  per 
hydrant  per  year  is  not  a  large  average  charge,  this  compares  very 
favorably  with  similar  hydrant  rentals  in  other  Missouri  cities ; 
and  as  there  was  no  division  of  property  between  domestic  and 
fire  service  shown  by  any  of  the  engineers  or  accountants,  and  as 
the  rates  to  the  oily  other  than  the  free  service  were  never  dis- 
cussed, we  are  not  inclined  to  require  any  higher  average  charge  in 
the  hydrant  rental  than  $50  per  hydrant  per  year;  but  we  find  it 
necessary,  in  view  of  the  substantial  increase  to  be  made  in  the 
commercial  rates,  to  require  that  all  hydrants  be  charged  at  the 
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annual  rental  of  $50  per  year.  This  will  mean  an  increase  of 
$17  per  year  on  each  hydrant  in  excess  of  the  first  fifty-fire.  We 
also  believe  the  proper  charge  for  schools,  choroheSy  or  for  any 
other  purposes  not  strictly  a  city  nse,  and  now  furnished  free, 
should  be  the  regular  meter  rate;  but  for  strictly  city. uses  it 
seems  sufficient  to  furnish  such  service  at  a  lower  rate.  We  think 
8  cents  per  thousand  gallons  a  reas<»iable  charge  for  this  service. 

Discrimination  in  Rates: 

[19]  The  matter  of  free  service  has  already  been  discussed^ 
as  well  as  the  advisability  oi  requiring  this  free  service  to  be  dis- 
continued, and  such  consumers  billed  at  the  regular  meter  rates^ 

The  different  rates  are  on  file  with  the  Commission.  Its  gener- 
al  schedule  of  meter  rates  is  as  follows : 

Meter  Rates, 

30,000  gals,  or  less        per  month  35  <  per  1,000  gaL 

30,000     "     to    60,000   "       "         30^     "     1,000    " 

60,000     "     to  150,000   "       "         20^     "     1,000    " 

150,000      **     to  300,000    "       •*         15^     ••     1,000    " 

300,000     *»     to  500,000   "       **         12i^    "     1,000    *♦ 

In  Excess  of  500,000  Gals.  Monthly. 

First   500,000  gals,  per  month 12^^  per  1,000  gals.  $62.50 

Next    250,000  gals,  per  month 10^    per  1,000  gals.    25.00— $87.50 

Next    250,000  gals,  per  month 7 j^  per  1,000  gals.     18.75    106.25 

Next   quantity  gals,  per  month 7^^^  per  1,000  gals. 

Meter  MinimuTM. 
The  following  are  the  monthly  meter  minimums: 

i**  meter   .- < $1.00  per  month 

f "  meter   2.00  per  montk 

1"  meter 4.00 

$2  per  month  for  each  additional  ^^  in  size  of  meter. 

This  is  the  form  of  what  is  commonly  called  the  "step  rate'^ 
schedule,  and  which  has  been  almost  without  exception  held  by 
commissions  and  other  rate-making  bodies  to  be  discriminatory. 
The  objectionable  feature  exists  at  the  turning  point  where  the 
consumer,  by  increasing  his  consumption  slightly,  is  able  to  ob- 
tain a  reduction  in  the  total  gross  charge.  Thus,  under  the  above 
schedule  a  consumption  of  30,000  gallons  per  month  would  be 
charged  at  the  rate  of  35  cents  per  thousand  gallons,  and  will 
entail  a  charge  of  $10.50,  but  by  increasing  the  consumption  to 
31,000  gallons  in  any  month,  the  rate  per  thousand  gallons  falls 
to  30  cents  per  thousand  gallons,  and  the  total  bill  is  $9.80.  In 
other  words,  by  increasing  his  consumptioii  1,000  gallons  at  that 
point,  the  consumer  is  able  to  reduce  his  monthly  bill  $1.20.  This 
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is  manifestly  impiroper,  and  calls  for  adjustment  We  specify 
in  its  stead  a  schedule  of  rates  on  the  so-called  ^^lods:  rate"  plan, 
which  provides  for  a  decreasing  rate  for  increasing  cansumpti<»iy 
but  eliminates  the  above  discriminatory  feature.  We  have  given 
consideration  to  the  amount  of  the  general  increase  that  should  be 
borne  by  the  metered  consumers,  and  have  concluded  that  the 
following  is  the  proper  charge  for  water  for  general  purposes  at 
meter  rates,  with  the  company  furnishing  and  maintaining  the 
meters  and  service  pipes  to  the  property  line,  as  hereinbefore 
determined. 

For  the  first       5,000  gaUons  per  month  @ 50^  per  M  gallons 

For  the  next     10^000^  gallons  per  month  @ 45^  per  M  gallons 

For  the  next     35^000*  gallons  per  month  @ d0#  per  M  gallons 

For  the  next     50,000  gallons  per  month  @ 20^^  per  M  gallons 

For  the  next  150,000  gallons  per  month  @ 15^^  per  M  gallons 

For  all  in  excess  of  250,000  gallons  per  month  @ lOf^  per  M  gaUons 

Minimum  Monthly  Charge. 

i"  meter $1.00  per  H  gaUons 

l"  meter 2.00  per  M  gaUons 

l"  meter   4.00  per  M  gaUons 

$2  per  month  for  each  additional  i"  in  size  of  meter. 

While  this  is  a  much  higher  rate  than  the  rate  previously 
charged,  it  is  by  no  means  an  excessively  high  rate  when  compared 
with  the. rates  in  other  cities  of  this  state  furnishing  filtered 
water.  For  instance,  the  mimicipal  waterworks  plant  at  Chilli- 
cothe,  Missouri,  a  much  larger  and  more  rapidly  growing  town, 
as  shown  by  the  schedule  on  file  with  this  Commission  January  1, 
1917,  is  as  follows: 

Monthly  Meter  Rates. 

Up  to  6,000  gallons 50^  per  M 

5,000  to    10,000  gallons    40#  per  M 

10,000  to    30,000  gallons    SO^perM 

30,000  to  100,000  gallons    25^  per  M 

100,000  and.  over  gaUons  20^  per  M 

Minimum  meter  rate ^ $1.00 

Not  only  is  this  as  high  a  rate  as  the  one  prepared  at  Louisiana, 
but  the  city  of  Chillicothe  is  known  to  be  situated  in  a  flat 
prairie  coimtry,  and  does  not  present  the  difficult  terrain  for  con- 
struction purposes  that  exists  at  Louisiana. 

It  is  not  the  Commission's  intention  herein  to  disturb  contract 
arrangements  for  furnishing  water  to  the  other  public  utilities, 
provided  no-  rates  be  so  low  as  not  ix>  yield  a  substantial  net  in- 
come on  that  class  of  business.    This  is  not  intended  as  a  special 

PU.R.1918B. 

Digitized  by  VjOOQIC 


811  MISSOURI  PUBLIC  SERVICB  COMMISSION. 

concession  to  those  consumers,  but  recognizes  the  fact  that  <^arges 
above  a  certain  amount  may  be  more  than  the  large  consumer 
can  aff<^d  to  pay  in  lieu  of  installing  his  own  plant    The  profit  i 
possible  to  obtain  from  such  consumers  decreases  the  amount  to* 
be  made  up  off  of  other  classes. 

Flat  Rates: 

Defendant's  present  schedule  of  flat  rates  is  the  same  in  every 

respect  as  that  prescribed  in  the  franchise,  except  that  rates  for 

cei*tain  purposes  not  enumerated  in  the  franchise  have  been  fixed 

by  defendant.    This  schedule  of  flat  rates  is  as  follows  : 

Aiintial  R9kte9. 

Banks,  one  faucet $  S.OO 

Bakeries,  daily  average  each  bbl.  flour  used  per  bbl S.50 

Barber  shops,  each  (£air  4.00 

Baths,  private,  per  tub 3.00 

Baths,  public,  per  tub 10.00 

Baths,  hotel  or  boarding  house,  per  tub 7.00 

Blacksmith  shop,  eadi  nre 3.00 

Building  purposes,  brick  per  1,000  laid  JO 

Building  purposes,  stone  per  perch 07 

Building  uurposes,  plaster  per  100  yards 30 

Boarding  houses  (no  license  less  than  $10)  per  room 1.00 

Laundries    Special 

Oi&ces  with  washbasins   3.50 

Printing  offices,  six  hands  or  more,  per  hand 1.50 

Photograph  galleries  12.00 

Residences  oocupied  by  one  family,  f#ur  rooms  or  less 5.00 

Residence  oocupied  by  one  family,  each  additional  room 1.00 

Restaurants,  hotels,  halls,  and  theaters Special 

Automobiles — 1st  auto   4.00 

Each  additional  auto < 2.50 

Stables,  private,  including  washing  carriage,  one  horse 3.50 

Stables,  private,  each  additional  horse  or  cow 1.00 

Stables,  livery,  boarding  or  sale,   including  carriage  washing,   per 

horse  (no  license  less  than  $20)   2.00 

Steam  boiler,  per  horse  power 3.00 

Saloons    $10.00  to  50.00 

Washbasins,  self-closing  faucets  2.00 

Stores  and  shops Special 

Urinals,  private,  with  self-closing  faucets 3.00 

Urinals,  public,  with  self-closinff  faucets •       6.00 

Water-closets,  private,  self -closing 3.50 

Water-closets,  public,  hotels,  restaurants,  saloons,  and  stores 10.00 

Boilers,  for  domnstic  or  household  purposes  2.00 

Season  IUUcb, 
Sprinkling  lawns  with  i"  nozzle  four  hours  per  day,  50  feet  front  or 

less $  6.00 

Each  additional  front  foot  05 

Streets   (comer  lot  measurements  on  both  fronts  for  street  sprin- 
kling) per  foot .05 

Fountains  to  be  used  not  more  than  six  hours  per  day  for  the  season 
of  six  months  as  follows: 

Atb  inch  jet 7.00 

|tJi  inch  jet 13.00 

Ath  inch  jet 25,00 

Soda  fountains   ,......•..  .Special 

All  suppli^  not  enumerated,  subject  to  special  rates. 
P.U.R1918B.  '  *^ 
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Bpeoial  BattM, 

Ckmnection  for  antomatie  Bprinkler  serrioe  . .  •  • 5f  per  bead 

Hinimiim  charge,  per  annum  $50 

(See  attached  application  aad  license  for  special  connecUon.) 

In  order  to  provide  the  amomit  of  increase  to  be  borne  by  the 
flat-rate  consumers,  we  find  it  will  be  necessary  to  oharge  the 
following  flat  rates,  which  are  therefore  prescribed : 

Annual  Flat  Rates. 

Automobiles,  first  auto $  4.00 

Each  additional  auto 2.50 

Banks,  one  faucet 9.00 

Bakeries    Meter  Bates 

Barber  shops,  first  chair 5«00 

Each  additional  chair  4.00 

Baths,  private,  per  tub 3.60 

Baths,  public,  per  tub  12.00 

Baths,  boarding  house 7.00 

Blacksmith  shop,  first  fire 4.00 

Each  additional  fire 3.00 

Building  purposes: 

Brick  per  1,000  laid  .10 

Stone  per  perch  .08 

Plaster  per  100  yards 50 

Boarding  houses  (not  less  than  $10)  per  room 1.20 

Laundries Meter  Rates 

Office  with  washbasin  ...,•... 5.00 

Printing  offices Meter  Rates 

Photograph  galleries Meter  Rates 

Residences,  1  family,  four  rooms  or  leas 7.20 

Residences,  1  family,  each  additional  room 1.00 

Restaurants,  hotels,  halls  and  theaters Meter  Rates 

Saloons   Meter  Rates 

Stables,  private,  including  washing  carriage,  one  horse 3.60 

Each  additional  horse 1.50 

Stables,  livery,  including  carriage  washing  (minimum  $24)  first  five 

horses,  each  2.50 

Each  additional  horse 2.00 

Steam  boilers Meter  Rates 

Steam  or  hot  water  boiler,  domestic S.(K) 

Stores  and  shops^  public  rat€«  for  washbasins  and  water-closets  and 

urinals. 
If  additional  fixtures  are  installed  meter  rates  shall  apply. 

Urinals,  private,  self-closing  faucets    8.60 

Urinals,  public,  with  self -closing  faucets 6.00 

Water-closets,  private,  self-closmg 3.00 

Water-closets,  public  10.00 

The  most  serious  change  is  in  the  charge  for  residences. 
Where  before  the  house  of  four  rooms  or  under  paid  $5  per  year, 
they  are  now  required  to  pay  not  less  than  60  cents  per  month  or 
$7.20  per  year.  As  the  rate  of  increase  is  $1  per  room,  as  it  was 
before,  it  means  the  rate  for  each  residence  will  be  raised  $2,20 
per  year,  or  55  cents  per  quarter.  This  i^  the  rate  existing  in 
some  Missouri  cities  larger,  and  more  rapidly  growing,  than 
Louisiana.    The  other  rates  are  not  out  of  line  with  prevailing 
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flat  rates  for  similar  uses.  It  is  not  the  intention  of  the  Commis- 
sion, in  the  absence  of  further  evidence,  to  interfere  with  existing 
rules  and  r^ulations,  and  with  the  present  method  of  collecting 
for  flat  and  meter  rates. 

An  order  will  be  entered  in  conformity  lyith  the  conclusions 
herein  expressed. 

All  concur,  except  Flad,  C,  who  dissents,  being  of  the  opinion 
that  the  valuation  of  the  plant  of  the  Louisiana  Water  Company 
for  rate-making  purposes  should  be  $150,000  instead  of  $102,000, 
as  set  forth  bj  the  Commission. 

Note. — Going  value. 

In  Be  Pacific  Teleph.  &  Teleg.  Co.  No.  XJ-F-llT,  P.  S.  C.  Or. 
Order  No.  264,  Oct.  4,  1917,  the  Oregon  Commission,  after  refer- 
ring to  the  figure  which  the  utility  represented  as  the  cost  of  estab- 
lishing the  business,  said :  'The  utility  frankly  states  that  it  makes 
no  claim  that  this  amoimt  should  be  added  to  the  value  of  its  prop- 
erty, or  even  that  it  should  be  reimbursed  therefor,  but  that  tiie  sub- 
mission is  material  as  a  matter  of  information  as  to  the  past  opera- 
tions of  the  company;  and  that,  taken  in  connection  with  various 
other  facts  disclosed  by  the  record,  it  forms  a  basis  for  a  finding  as 
to  this  element  of  value.  This  view  coincides  very  closely  with  that 
^itertained  by  the  Commission.  We  have  repeatedly  held  that,  as  a 
measure  of  development  cost,  calculations  of  accumulated  deficits, 
standing  alone,  are  by  no  means  conclusive. 

**A11  such  evidence  has  been  given  due  consideration ;  and  an 
allowance  which  the  Commission  deems  to  be  reasonable  has  been 
made,  over  and  above  the  structural  cost,  for  the  cosi  of  attaching 
the  business  now  associated  with  this  plant.  This  allowance  will  be 
found  to  be  reflected  throughout  the  values  for  rate-making  pur- 
poses hereinafter  set  forth.^^ 

In  Ee  Vinita  Gas  Co.  (Okla.)  Cause  No.  2890,  Order  No.  1335, 
Sept.  27,  1917,  it  was  held  that  no  separate  allowance  was  allowed 
for  going  value,  since  the  property  yielded  a  handsome  return  dur- 
ing the  early  years  of  its  operation. 

In  Clayton  Olassbow  Water  Co.  Jan.  29,  1918,  the  New  Jersey 
Commission  said:  *Tbe  company  also  submitted  a  development  cost 
«tady  purporting  to  be  on  the  basis  of  book  costs,  with  6  per  cent 
interest  compounded,  1  per  cent  for  depreciation  annually  and 
actual  operating  revenue  and  revenue  deductions.  As  this  exhibit, 
however,  does  not  credit  to  a  depreciation  reserve  the  amounts  so 
charged  to  expenses;  and  does  not  deduct  such  reserve  as  accumu- 
lated, coneurrently  f  rotn  the  physical  capital,  it  is,  in  effect,  a  devel- 
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opment  cost  8tady  on  the  basis  of  7  per  o^t  compounded  annually. 
In  view  of  the  nature  of  the  territory,  and  of  the  fact  that  practically 
a  very  large  percentage  of  possible  users  have  been  attached  to  the 
system,  it  would  appear  that  the  judgment  of  the  promoters  was  so 
materially  at  fault  tiiai  this  method  of  ascertaining  the^  total  anumnt 
of  capital  to  be  used  as  a  rate  base  will  not  be  of  great  assistance, 
for  the  reason  that  it  will  lead  to  rates  far  in  excess  of  the  value 
of  the  service  rendered;  if  such  rates  were  imposed,  many  of  the 
present  users  would  return  to  wells  and  the  interests  of  all  parties 
would  suffer.** 

In  Be  Star  Teleph.  Co.  (Ind.)  No.  3394,  Feb.  1,  1918,  a  going 
value  of  $1,000  was  allowed  to  a  telephone  company,  the  present 
value  of  whose  property  was  found  to  be  $11,958,  it  appearing  that 
no  dividends  had  been  paid  by  the  company. 

In  Be  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission  said :  "The  proposition  of  development  cost  in  the  case  of 
this  municipality  is  not  necessarily  parallel  [to  that  of  public  utili- 
ties generally],  and  inasmuch  as  such  a  project  supposedly  should 
start  with  the  good  will  of  the  majority  of  the  prospective  customers, 
the  existence  of  such  a  cost  may  not,  as  in  this  case,  be  clearly  indi- 
cated, and  for  that  reason  in  determining  a  base  value  for  rate-mak- 
ing purposes  has  not  been  further  considered.*' 

The  coet  of  attaching  business  is  a  legitimate  item  of  capitaliza- 
tion in  a  valuation  for  rate  making,  and  should  not,  therefore,  be 
treated  as  an  operating  expense.  Be  Cleveland  Electric  Tlliiminating 
Co.  (Ohio)  Nos.  195,  210,  Nov.  2,  1917. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

BE  UNITED  BAILWAYS  COMPANY. 

[Caae  No.  1457.] 

Constitutional  law  —  Impairment  of  contract  «•  Franchise  rates  -» 
Constitutional  potoer  of  municipality.  . 

The  power  of  the  MlssQuri  Commission  to  increase  fares  beyond 
the  rate  specified  in  a  municipal  franchise,  under  the  provisions  of  the 
Missouri  Public  Service  Commission  Law,  cannot  be  defeated  on  the 
theory  that  the  state's  power  of  r^fulation  has  been  surrendered  bj  % 
constitutional  provision  (art.  12,  §  20)  requiring  the  consent  of  the 
local  authorities  to  the  use  of  their  streets. 

(Bban  and  Blaib,  Commissioners^  dissent.) 

[March  4,  1918.] 
f»UJR.1918B. 
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Pbeliminabt  report  in  a  proceeding  for  the  increase  of  street 
railway  rates^  as  to  jurisdiction ;  jurisdiction  of  Commission  sus- 
tained. 

Busby,  Chairman:  1.  TAe /«ttt«.— On  February  6, 1918,  the 
United  Railways  Company  of  St  Louis,  a  corporation  organized 
imder  the  laws  of  this  state  and  owning  and  operating  a  system 
of  street  railways  in  the  city  of  St  Louis,  Missouri,  and  herein- 
after called  "the  company,"  filed  its  petition  with  this  Commis- 
sion, alleging  in  substance  that  everything  entering  into  the  cost  • 
of  maintenance  and  operation  of  its  system  of  street  railways,  in- 
cluding taxes,  state  and  national,  has  increased  from  50  to.  100 
per  cent;  Uiat  it  had  theretofore  advanced,  during  the  fifteen 
months  next  prior  to  the  filing  of  its  petition,  the  wages  of  its 
operatives  about  18  per  cent  on  account  of  the  hi^  cost  of  living, 
and  that  a  further  advance  should  be  made  to  the  extent  of  10 
cents  per  hour  for  conductors  and  motormen  and  an  adequate 
increase  of  wages  to  other  employees;  that,  because  of  the  in- 
creased cost  of  maintenance  and  operation  of  its  system,  what 
was  previously  a  fair  and  just  compensation  for  the  service  ren- 
dered by  it  has  become  unreasonably  low  and  unremunerative; 
and  that  it  is  unable  to  make  such  further  advances  of  wages  out 
of  its  present  fixed  income.  Wherefore  it  prays  such  an  order 
under  the  provisions  of  §  47  of  the  Public  Service  Commission 
Law  as  will  enable  it  to  increase  the  wages  of  its  employees  and 
to  receive  a  just  and  fair  income  from  its  service  to  the  public. 

Thereafter  the  city  of  St  Louis  and  the  Civic  League  of  St 
Louis,  a  civic  organization  of  said  city,  obtained  leave  and  filed 
their  respective  petitions  of  intervention  in  the  case,  whereby 
the  power  and  jurisdiction  of  the  Commission  to  change  or  in- 
crease the  rates  of  fare  specified  in  the  franchise  ordinance  of  the 
city  of  St  Louis  under  which  the  company  is  operating  is  chal- 
lenged;  and  inasmuch  as  the  parties  have  argued  and  briefed  the 
question  of  jurisdiction  in  advance  of  the  hearing  on  the  merits, 
we  have  deemed  it  advisaUe  that  we  should  file  a  preliminary 
report  on  such  question  at  this  time. 

It  appears  that  the  company,  through  its  predecessor,  the  Cen- 
tral Traction  Company,  obtained  the  consent  of  the  city  of  St 
Louis  to  locate  and  operate  its  street  railway  in  the  streets  of 
such  city  under  an  ordinance  of  the  city,  No.  19,352,  ad<q>ted 
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April  12)  1898.  The  rij^t  or  franchise  is  granted  by  the  city 
for  a  period  of  fifty  years  from  the  date  of  the  ordinance,  and 
it  is  provided  by  §  6  of  the  ordinance  as  follows :  ''A  fare  of  5 
cents  shall  be  charged  f oir  passengers  of  twelve  years  of  age  and 
over,  and  one  half  of  said  fare  for  persons  under  twelve  and  over 
five  years  of  age.  Children's  tickets  shall  be  sold  by  conductors 
on  the  car  at  the  rate  of  two  tickets  for  6  cents.  Transfers  shall 
be  given  so  as  to  transport  passaigers  by  a  continuous  trip  from 
any  point  on  the  system  to  any  other  point  on  the  system/' 

It  is  contended  by  interveners  that  the  city  of  St.  Louis  had 
the  right  under  the  provisions  of  article  12,  §  20,  of  the  Consti- 
tution  of  this  state,  to  impose,  as  a  condition  of  its  consent  to  the 
use  of  its  streets,  that  the  company  agree  to  carry  passengers  at 
the  rates  of  fare  iq)ecified  in  the  ordinance ;  that  the  company  ac- 
cepted the  ordinance,  and  the  same  thereupon  became  a  binding 
contract  for  the  term  of  fifty  years;  and  that  the  state,  acting 
through  this  Commission,  under  the  provisions  of  the  Public 
Service  Commission  Law,  cannot  raise  or  increase  the  rates  of 
fare  specified  in  such  ordinance,  or  permit  a  charge  for  transfers. 
The  provisions  of  article  12,  §  20,  of  the  Constitution  are  as 
follows:  '*No  law  shall  be  passed  by  the  general  assembly  grant- 
ing the  right  to  construct  and  operate  a  street  railroad  within 
any  city,  town,  village,  or  any  public  highway,  without  first 
acquiring  the  consent  of  the  local  authorities  having  control  of 
the  street  or  highway  proposed  to  be  occupied  by  such  street  rail- 
road ;  and  the  franchises  so  granted  shall  not  be  transferred  with* 
out  similar  assent  first  obtained.'* 

S.  Opinion. — It  is  not  claimed  by  interveners  that  the  author- 
ity of  the  state  to  fix  and  regulate  street  car  fares  in  the  city  of 
St  Louis  has  been  surrendered  by  the  state  or  irrevocably  con- 
ferred upon  the  city  by  any  statute  of  the  state,  but  such  claim  is 
based  soldy  upon  the  provisions  of  article  12,  §  20,  of  the  Consti- 
tution. The  able  city  counselor  of  the  city  of  St.  Louis  in  his 
brief  says:  "In  order  that  there  may  be  no  misunderstanding 
of  the  city's  contention,  we  declare  that  we  stand  upon  §  20, 
article  12,  of  the  Constitution  alone,  and  that  the  city  of  St.  Louis 
for  ihe  purpose  of  this  aigHment  does  not  claim  that  it  has  any 
other  constitutional  powers  depriving  this  Commission  of  juris- 

P.U.R.1918B.  52 

Digitized  by 


Google 


818  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

diction  to  hear  the  application  of  the  United  Railways  Company 
herein." 

And  neiljier  do  we  understand  that  there  is  any  dispute  of  the 
authority  of  the  Commission  to  raise  or  increase  such  fares  under 
the  provisions  of  the  Public  Seirioe  CcMnmission  Law,  approved 
March  17,  1013;  provided  the  state  has  not  surrendered  its 
right  and  power  to  the  city  of  Bt  Louis  in  and  by  the  provisions 
of  article  12,  §  20,  of  the  ConstitutioiL  That  it  was  the  inten- 
tion of  the  l^islature  to  confer  such  power  on  the  CommissioB 
cannot  be  doubted  in  view  of  §  47  and  other  provisions  of  the 
PuWic  Service  Commission  Act,  and  especially  §^  139  thereof 
which  expressly  repealed  §§  9568-0570,  Ma  Kev.  Stat  1909, 
under  which  the  cities  of  the  state  had  been  authorized  since  1907 
to  fix  and  regulate  the  rates  of  street  railways  and  other  utilities 
operating  under  frandiiises  or  otherwise  in  such  cities.  The  right 
and  power  of  the  Commission  being  thus  undoubted,  except  for 
article  12,  §  20,  of  the  Constitution,  the  controversy  is  narrowed 
down  to  the  question  of  the  meaning  and  effect  of  such  constitu- 
tional provision,  and  we  think  that  this  question  has  been  de- 
cided against  the  contention  of  interveners  herein  by  the  supreme 
court  of  this  state  and  by  this  Commission,  as  well  as  by  the 
great  weight  of  authority  elsewhere. 

It  is  contended  by  counsel  for  the  company  that  §  20,  article 
12,  of  the  Constitution  is  merely  a  limitation  upon  the  powers  of 
the  legislature,  and  not  a  grant  of  power  to  the  city,  and  that  it 
does  not  grant  power  to  the  city  to  fix  the  rate  of  fare,  nor  to 
irrevocably  commit  the  state  so  as  to  prevent  the  state  from  exer- 
cising its  power  to  fix  a  rate  different  from  that  named  in  the 
franchise  ordinance.  We  at  least  agree  with  the  insistence  that 
the  city  was  not  authorized  to  irrevocably  commit  the  state  to  the 
rates  of  fare  specified  in  the  ordinance.  The  establishment  of 
such  rates  is  a  legislative  function  of  the  state  which  is  exercised 
imder  the  police  power  of  the  state,  and  we  do  not  think  that  it 
can  be  held  that  it  was  the  intention  to  surrender  this  important 
function  of  the  state  to  the  municipalities  in  and  by  the  provi- 
sions of  §  20  of  article  12. 

It  has  been  uniformly  held  that  the  surrender  of  the  sovereign 
power  of  the  state  to  fix  rates  must  be  evidenced  by  dear  and 
unmistakable  language,  and  we  do  not  think  that  §  20  of  article 
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12  evidences  an  intenticm  to  surrender  or  delegate  to  the  local 
authorities  the  power  to  grant  franchises  which  will  thereafter 
prevent  the  state  from  exercising  its  sovereign  power  to  regulate 
such  rates.  There  is  no  express  language  in  §  20  surrendering 
this  power  of  the  state,  and  the  most  that  can  he  claimed  is  that 
the  power  has  been  surrendered  by  implication,  which  is  not 
permissible.  Section  20  of  article  12  should  also  be  read  in  con- 
nection with  §  1  of  article  4,  §  6  of  article  12,  §  14  of  article  12, 
and  §  23  of  article  9,  of  the  Constitution,  and  when  so  read  and 
considered,  it  is  clear  that  there  was  no  intention  by  the  provi- 
«ions  of  §  20  to  surrender  to  the  municipalities  the  duty,  and 
power  of  the  state  whenever  appropriate  to  j5x  and  I'egulate 
street  railway  fares  therein,  as  the  power  of  the  state  is  clearly 
reserved  or  declared  in  such  provisions.  Said  §  1  of  airticle  4 
is  as  follows :  "The  l^slative  power,  subject  to  the  limitations 
herein  contained,  shall  be  vested  in  a  senate  and  house  of  repre* 
sentatives,  to  be  styled  'the  general  assembly  of  the  state  of  Mis- 
souri.^*' 

Said  §  5  of  article  12  is  as  follows:  "The  exercise  of  the 
police  power  of  the  state  shall  never  be  abridged  or  so  construed  as 
to  permit  corporations  to  conduct  their  business  in  such  maimer 
as  to  infringe  the  equal  rights  of  individuals,  or  the  general  well- 
being  of  the  state.*' 

Said  §  14  of  article  12  is  as  follows:  "Eailways  heretofore 
constructed,  or  that  may  hereafter  be  constructed  in  this  state, 
are  hereby  declared  public  highways,  and  railroad  companies 
conunon  carriers.  The  general  assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs  on  the  different  railroads 
in  this  state,  and  shall,  from  time  to  time,  pass  laws  establishing 
reasonable  maximum  rates  of  charges  for  the  transportation  of 
passengers  and  freight  on  such  railroads,  and  enforce  all  such 
laws  by  adequate  penalties.*' 

And  said  §  23  of  article  9,  with  reference  to  the  charter  of  the 
«ity  of  St.  Louis,  is  as  follows :  "Such  diarter  and  amendments 
shall  always  be  in  harmony  with  and  subject  to  the  Constitution 
and  laws  of  Missouri." 

(1)  Missouri  Cases. 

In  the  recent  case  6f  State  ex  rel.  United  R.  Co.  v.  Public 
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Serviee  Commission,  270  Mo.  429,  P,U.IL1917D,  752,  192 
S.  W.  958,  the  supreme  court  of  this  state  held  that  while  this 
Commission  was  prohibited  by  the  provisions  of  §  20,  article  12, 
of  the  C<Histitution,  &am  authorizing  or  directing  the  extension 
of  street  oar  tracks  upon  the  streets  of  St  Louis  without  the  con- 
sent of  the  city  authorities,  yet  the  court  further  held  that  the 
provisions  of  the  charter  of  St.  Louis  attempting  to  confer  power 
upon  the  city  to  regulate  rates,  etc.,  in  conflict  with  the  Public 
Service  Commissicm  Law  was  invalid,  and  that  such  power  was 
vested  in  this  Commission.    The  court  held: 

^The  validity  of  certain  sections  of  the  charter  of  the  city  of 
St  Louis  is  assailed  as  being' in  ccmfiict  with  the  Public  Service 
Act  These  sections,  so  far  as  pertinent  to  this  inquiry,  are  as 
follows: 

^^hat  the  oity  shall  have  power  Ho  regulate  the  construction, 
maintenance,  equipment,  operation,  service^  rates,  and  chaiges 
of  public  utilities,  and  dompel,  from  time  to  time,  reasonable 
extensions  of  facilities  for  such  service.'  Charter,  City  St'  Louis, 
§  1,  cL  13. 

^  ^The  board  of  aldermen  shall  at  all  times  have  full  power, 
to  be  exercised  by  ordinance^  over  all  public  utilities  now  or 
.hereafter  existing  in  the  city,  and  may  regulate  the  charges  for 
the  use,  service,  or  product  thereof  and  establish  whatever  re- 
quirements may  be  necessiiry  to  secure  efficient  use,  service,  or 
products,  and  no  terms  or  conditions  contained  in  any  grant  shall 
limit  or  impair  this  power.'    Charter,  City  St  Louis,  §  2,  art  9. 

''While  not  material  to  the  validity  of  these  sections,  it  is  a 
matter  of  historical  interest  lliat  they  were  adopted  as  a  part  of 
the  new  charter  of  the  city  of  St  Louis,  which  became  operative 
about  two  years  after  the  enactment  of  the  Public  Service  Act 
The  purpose  of  the  latter  was  to  provide  a  uniform  system 
throughout  the  state  for  the  regulation  and  control  of  public  utili- 
ties, and  to  create  and  establish  a  board  clothed  with  ample  ad- 
ministrative powers  to  investigate,  hear,  and  determine  all  mat- 
ters concerning  the  conduct  and  management  of  such  utilities^ 
whether  complaints  in  regard  thereto  were  submitted  by  the  rep- 
resentatives of  the  latter  or  their  patrons.  In  thus  providing  by  a 
state  law  a  means  whereby  all  questions  of  the  character  referred 
to  might  be  heard  and  determined,  it  was  evidently  contem- 
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plated  by  tbe  legislature  diat  local  regulations,  such  as  municipal 
charters  and  ordinances  adopted  for  a  like  purpose  as  the  state 
law,  should  upon  the  enactment  of  the  latter  become  thereby 
superseded  or  abrogated,  or,  if  adopted  later  than  the  state  law» 
Hiat  they  should  be  inoperative  and  void,  otherwise  ccmfusion  and 
the  consequent  defeat  of  the  purpose  of  the  statutes  would  result 
from  conflicts  of  authority  which  would  inevitably  arise.  While 
the  freeholders  in  certain  municipalities,  for  example,  the  city 
of  St  Louis,  may,  under  the  express  authority  of  the  Constitu- 
tion (§  16,  art  9),  frame  and  adopt  a  charter  for  their  govern- 
ment, they  do  not  thereby  acquire  the  right  to  assume  all  powers 
the  state  may  exercise  within  its  limits,  but  only  those  incident 
to  it  as  a  mimicipality,  or  which  concern  matters  of  purely  local 
government  Judge  Dillon  (Mun,  Corp.  5th  ed.  §  63),  in  discuss- 
ing the  rule  as  above  announced,  says  in  effect:  *While  a  city 
may  frame  a  charter  tor  its  government  as  a  city^  including  all 
that  is  necessary  to  its  c(mduct  and  management  as  a  mimic- 
ipality, it  does  not  thereby  incorporate  into  its  government  all 
the  power  the  state  has  for  the  protection  of  the  rights  and  the 
regulation  of  the  duties  of  the  inhabitants  of  such  city  as  between 
themselves.' 

"We  have  several  times  given  express  approval  to  this  rule, 
notably  in  State  ex  reL  Gamer  v.  Missouri  &  K.  Teleph.  Co.  180 
Ma  83,  88  S.  W»  41,  where,  in  defining  the  meaning  of  the  Con- 
8tituti<HL  in  providing  that  certain  cities  may  frame  charters  for 
their  own  government,  we  said  that  ^this  provision  is  to  be  limited 
as  stated  in  the  foregoing  rule,'  and,  further  daborating  the  ap- 
plication of  tbe  doctrine,  declared  that  the  Constitution  does  not 
^confer  tmlimited  power  on  the  city  to  regulate  by  its. charter  all 
matters  strictly  local,  for  there  are  many  matters  local  to  the 
city  requiring  governmental  regulation,  which  are  foreign  to  the 
scope  of  municipal  government  In  none  of  the  cases  that  have 
been  before  this  court  bringing  into  question  the  charters  of  ^t. 
Ix>ui8  and  Kansas  CSty  under  the  Constitution  of  1875  (§16, 
art  9)  have  we  given  to  Ihis  constitutional  provision  any  broader 
meaning  than  above  indicated'  (citing  many  Missouri  cases). 

'The  power  of  the  frediolders  of  the  city  of  St.  Louis  in  fram- 
ing and  adopting  the  present  charter  must  be  held,  when  properly 
exercised,  to  have  been  limited  as  in  the  rule  stated.    The  con- 
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trol  and  management  of  public  utilities  bad  then  been  provided 
for  by  the  Public  Service  Commission  Act;  and  WBtck  control  was 
not  a  matter  of  purely  local  or  municipal  concern,  bat  one  sub- 
ject to  the  state  legislative  wilL  The  power  having  been  thus 
classified  and  defined,  the  attempt  of  the  framers  of  the  charter 
to  also  provide  for  audi  control  constituted  an  unwarranted  inva- 
sion of  a  province  clearly  within  the  purview  of  the  state.  In  so 
far,  therefore,  as  clause  13  of  §  1  of  article  1  and  §  2  of  article 
19  of  the  present  charter  of  the  city  of  St.  Louis  attempt  to  pro- 
vide for  the  regulation  of  public  utilities  for  the  management 
and  control  of  which  express  provision  has  been  made  in  the 
Public  Service  Act,  such  clause  and  sections  of  said  charter  are 
declared  to  be  inoperative  and  of  no  effect." 

The  identical  question  now  before  us  has  be^i  recently  decided 
by  this  Commission,  adversely  to  the  contentioii  of  interveners 
herein,  in  the^  case  of  Knight  v.  Metropolitan  Street  K.  Co. 
(Harvey)  6  Mo.  P.  8.  0.  — y  ante,  418.  The  Commission 
was  called  upon  in  lliat  case  to  fix  the  rates  of  fare  of  the 
Kansas  City  Railways  Company  to  the  suburban  towns  of  Inde- 
pendence, Dodson,  Fairmount,  and  Maywood.  The  railway  com- 
pany in  that  case  contended  that  inasmuch  as  the  city  and  rail- 
way company  had  entered  into  a  franchise  agreement  pursuant 
to  §  20,  article  12,  of  the  Ccmstitution,  whereby  the  railway  com- 
pany was  entitled  to  receive  a  5-cent  fare  and  a  6  per  cent  return 
upon  its  investment  within  the  city,  that  the  state,  acting  dirough 
this  Commission,  could  not  r^ulate  the  rate  of  fare  or  return  of 
the  railway  company  within  the  city,  and  could  not  therefore  con- 
sider the  length  of  haul  or  revenues  of  the  cdsqpany  within  the 
city  as  a  basis  for  determining  the  rate  to  be  received  by'  the  com- 
pany on  its  suburban  traffic  In  other  words,  the  railway  com- 
pany made  the  same  daim  in  that  case  that  the  interveners  are 
now  making  in  this  case,  that  an  inviolable  franchise  agreement 
had  been  entered  into  between  the  city  and  company  under  the 
provisions  of  §  20,  article  12,  of  the  Constituti<m,  whereby  the 
state  was  excluded  from  exercising  its  sovereign  power  tg  r^u- 
late  the  rates  of  the  company  vidthin  the  city  during  the  term  of 
the  franchise;  but  after  a  careful  consideration  of  practically 
all  of  the  cases  cited  by  counsel  herein,  with  the  exoeptioa  of  the 
recent  decision  of  the  Public  Service  Commission  of  the  First 
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District,  N'ew  Totk,  this  Commission  held :  "Said  §  20  of  arti- 
cle 12  should  be  read  in  connection  with  §  1  of  article  4,  §  6  of 
article  12,  and  §  14  of  article  12  of  the  Constitution ;  and  when 
so  read  and  considered  we  think  it  is  clear  that  there  was  no  in- 
tention by  the  provisions  of  §  20  to  surrender  to  the  cities  the 
power  of  the  state  to  fix  and  regulate  street  railway  fares  there- 
in. The  establishment  of  such  rates  is  a  l^islative  function  of 
the  state  which  is  exercised  under  the  police  power  of  the  state, 
and  the  power  is  clearly  asserted  in  the  sections  cited/^ 

We  think  that  should  it  be  held  that  §  20  of  article  12  carried 
a  grant  of  power  to  the  city  to  require  the  franchise  provision 
with  reference  to  fares  as  a  condition  of  its  consent  to  the  con- 
struction and  operation  of  the  railway  upon  its  streets,  yet  that 
this  condition  should  not  be  held  to  be  irrevocable  by  the  state, 
but  rather  that  it  was  imposed  by  the  city  as  a  subdivision  or 
agency  of  the  state  until  such  time  as  the  state  in  its  sovereign 
power  may  elect  to  change  it.  In  no  other  way  can  §  20  of 
article  12,  even  if  held  to  be  a  grant  of  power,  be  harmonized 
with  the  other  constitutional  provisions  cited  above.  The  police 
power  of  the  state  has  ever  been  zealously  safeguarded  by  the 
supreme  court  of  this  state,  as  witness  the  recent  decision  of 
that  court  in  the  case  of  State  ex  rel.  Missouri,  E.  &  T.  R.  Co. 
V.  Public  Service  Commission,  271  Mo.  1.  c.  286,  P.U.R1918A, 
96,  197  S.  W.  56,  wherein  the  court,  in  holding  that  a  contract 
between  the  city  and  raiilroad  company  that  the  city  should  pay 
one  half  the  cost  of  rebuilding  a  subway  was  not  binding,  said : 

*^t  is  contended  by  the  appellant  Wabash  Railway  Company 
that,  by  virtue  of  a  contract  entered  into  between  it  and  the  city 
of  Moberly  in  1887,  the  city  should  have  been  ordered  to  pay  one 
half  of  the  total  expense  of  said  proposed  improvement.  A 
description  of  the  contract  to  which  reference  is  here  made  will 
be  found  in  the  foregoing  statement  of  facts.  Assuming,  but 
without  deciding,  that  the  above-mentioned  contract  was  in  fact 
duly  executed  as  the  law  requires  of  contracts  executed  by  a  mu- 
nicipality, yet  the  contract  cannot  avail  the  appellant  in  this  pro- 
ceeding, for  the  reason  that  such  a  contract  is  void  as  against 
public  policy  in  that,  if  held  valid,  it  would  amount  to  a  limita- 
tion on  the  exercise  by  the  state  of  its  police  power.  This  exact 
point  was  passed  upon  by  the  Supreme  Court  of  the  United  States 
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in  the  case  of  Nopthem  P.  R.  Co.  v.  Duluth,  208  U.  S.  583,  52  L. 
ed.  630,  28  Sup.  Ct  Kep.  341.  In  that  case  a  contract  was  entered 
into  between  the  railroad  company  and  llie  city  of  Dnluth  which 
provided  for  the  construction  of  a  viaduct  at  a  point  where  one 
of  the  city's  streets  crossed  the  railroad.  The  initial  cost  waa 
paid,  $50,000  by  the  railroad  and  $23,000  by  the  city.  The 
contract  provided  that  the  city  for  a  period  of  fifteen  years  should 
maintain  the  part  of  the  bridge  over  the  railroad's  right  of  way, 
and  IJiat  the  city  should  perpetually  maintain  the  approaches. 
Later  the  viaduct  and  the  approaches  became  dangerous  for  pub- 
lic use  and  the  city,  imder  the  exercise  of  a  delegated  power  from 
the  state,  undertook  to  require  the  railroad  company  at  its  own 
expense  to  make  the  needed  improvement  The  city  by  mandamus 
proceeding  undertook  to  enforce  its  order.  The  railroad  com- 
pany pleaded  the  contract  as  a  defense.  The  trial  court  granted 
the  city  the  relief  prayed.  TTpcm  appeal  the  state  supreme  court 
affirmed  the  judgment  98  Minn.  429,  108  N.  W.  269.  Upon 
error  to  the  Supr^ne  Court  of  the  United  States  the  judgment 
was  affirmed,  the  court  saying:  'The  result  of  these  cases  (cit- 
ing) is  to  establish  the  doctrine  of  this  court  to  be  that  the  exer- 
cise of  the  police  power  in  the  interest  of  public  health  and  safety 
is  to  be  maintained  unhampered  by  oontracts  in  private  interests, 
and  that  unccnnpensated  obediezK^  to  laws  passed  in  its  exercise 
is  not  violative  of  property  rights  protected  by  the  Federal  Con- 
stitution. In  this  case  the  supr^ne  court  of  Minnesota  has  held 
that  the  charter  of  the  company  as  well  as  the  common  law  re- 
quired the  railroad,  as  to  existing  and  future  streets,  to  maintain 
them  in  safety,  and  to  hold  its  charter  rights  subject  to  the  exer- 
cise of  the  legislative  power  in  this  J)ehalf ,  and  that  any  contract 
which  und^took  to  limit  the  exercise  of  this  right  was  without 
consideration,  against  public  policy,  and  void.  This  doctrine  is 
entirely  consistent  with  the  principles  decided  in  the  cases  re- 
ferred to  in  tiiis  court.  But  it  is  alleged  that  at  the  time  this 
contract  was  made  with  the  railroad  company  it  was  at  least 
doubtful  as  to  what  the  rights  of  the  parties  were,  and  that  the 
contract  was  a  legitimate  compromise  between  the  parties,  which 
ou^t  to  be  carried  out.  But  the  exercise  of  the  police  power 
cannot  be  limited  by  contract  for  reasons  of  public  policy,  nor 
can  it  be  destroyed  by  compromise,  and  it  is  immaterial  upon 
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what  consideration  the  contracts  rest,  as  it  is  beyond  the  author- 
ity of  the  state  or  the  municipality  to  abrogate  this  power  so 
necessary  to  the  public  safety.' 

^^The  same  doctrine  is  also  announced  in  the  case  of  American 
Tobacco  Co.  t.  Missouri  P.  R.  Co.  247  Mo.  874,  1.  c.  433,  157 
S.  W.  502,  88  L.R.A.918,  69  Am.  St  Rep.  742,  41  &  W.  956." 

In  State  ex  rel.  Kansas  City  t.  East  Fifth  Street  R,  Co.  140 
Mo.  539,  quo  warranto  proceedings  were  brought  against  respond- 
ent railway.  It  was  contended  that  the  proeeedifig  did  not  lie, 
for  the  reason  that  the  ordinance  granting  the  franchise  in  ques- 
tion presmbed  a  limitation  that  had  run,  and  for  tl^  reascm  that 
a  different  laode  of  procedure  t^ian  the  institution  of  ouster  pro- 
ceedings in  the  name  of  the  state  was  thereby  provided  for.  The 
court  said  (1.  c  550) : 

**While  the  francfaisea  involved  in  this  controversy  were  de- 
rived directly  from  the  city  by  the  East  Fifth  Street  Railway 
C<Hnpany,  under  ordinances  passed  under  the  grant  of  power  con- 
tained in  the  city  charter,  that  power  was  conferred  upofa  the 
city  by  the  general  ass^mUy,  so  that  the  power  came  indirectly 
from  the  state,  and  in  granting  it  the  state  acted  through  the 
city  as  its  agent  Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
641,  25  L.  ed.  338 ;  Mobile  v.  Louisville  &  N.  R.  Co.  84  AJa.  119, 
6  Am.  St.  Rep.  342,  4  So.  106.  The  power  of  the  city  to  grant 
the  franchises  in  question  is  unquestionable. 

"We  do  not  think,  however,  that  the  fact  that  the  franchises 
in  question  are  in  a  sense  contractual  in  their  nature  is  a  barrier 
to  the  prosecution  of  this  suit  if  the  facts  alleged  and  proven  be 
sufficient  to  oust  defendant  company  of  its  franchises,  noiwith- 
standing  §  17,  supra,  of  the  ordinance  passed  in  June,  1888^ 
provides  that  in  case  of  failure,  neglect,  or  refusal  by  the  defend- 
ant railway  company  to  obey  and  comply  with  any  of  the  pro- 
visions of  said  ordinance  said  company  shall  forfeit  all  rights, 
powers,  and  privileges  conferred  thereby,  and  that  such  forfeit- 
ure may  be  had  by  proceedings  instituted  by  said  city  in  its  own 
name  against  said  company  in  a  court  of  record  in  Jackson 
county,  Missouri.  The  sovereign  power  of  the  state  to  proceed 
against  defendant  company  by  quo  warranto  for  forfeiture  of 
its  franchises  even  at  the  relation  of  the  city  could  not  be  con- 
tracted away  or  in  any  way  abridged  by  the  city.    At  most  sucli 
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a  provision  in  ifaye  ordinance  onlj  provided  the  cii^  another 
remedy.'' 

On  page  558  the  court  said :  **Moreover,  the  city  had  no  power 
or  authority  by  ordinance  or  otherwise  to  take  away  from  its 
sovereign  the  right  to  proceed  by  its  public  officer,  the  prose- 
cuting attorney  of  the  county,  against  the  defendant  by  quo  war- 
ranto for  ouster  of  its  franchises  upon  the  ground  of  their  for- 
feiture." 

This  case  cited  in  approval  Eavanaugh  v.  St.  Louis,  220  Mo. 
496, 119  S.  W.  652. 

It  is  evident  that  the  general  assembly  ci  this  state  has  never 
be^i  of  the  opinion  that  the  state  was  debarred  from  rc^gulating 
the  rates  of  carriage  of  street  railway  companies  in  the  cities, 
as  it  not  only  passed  the  Public  Service  C<nnmission  Law  of 
1913,  authorizing  this  Commission  to  regulate  the  same,  but  also 
passed  §§  9568-9570,  Mo.  Rev.  Stat  1909,  in  1907,  whereby 
the  municipalities  of  tbe  state  were  authorized  from  time  to  time 
by  ordinance  to  regulate  the  rates  of  all  street  railways  and  other 
utilities  operating  under  franchises  or  otherwise  in  such  munic- 
ipalities. If  the  general  assembly  had  been  of  the  opinion  that 
the  right  of  the  state  to  exercise  its  power  of  regulation  had  been 
bartered  away  by  franchise  agreements  entered  into  between  the 
municipalities  and  utilities,  and  that  such  contracts  were  invio- 
lable, it  would  not  have  thus  authorized  regulation  of  rates  of  all 
such  utilities,  and  the  fact  of  the  passage  of  such  laws  is  a  legis- 
lative construction,  at  least  of  the  laws  of  this  state,  which  we 
cannot  well  ignore. 

It  is  also  evident  that  this  Commission,  in  consonance  with  the 
decisions  of  the  courts  and  other  commissions  generally,  has  con- 
strued the  law  as  authorizing  it  to  raise  or  lower  the  franchise 
rates  of  utilities  as  the  facts  may  warrant,  with  the  result  that 
many  franchise  rates  have  been  raised  or  lowered  during  the  life 
of  the  Commission.  Cole  v.  Ft.  Scott  &  N.  Light,  Heat,  Water 
&  P.  Co.  1  Ma  P.  S.  C.  130;  Re  City  Water  Co.  4  Mo.  P.  S. 
C.  140,  P,U.R.1917B,  624;  Re  Jackson  County,  Light,  Heat  & 
P.  Co.  5  Mo.  P.  S.  C.  1.  c  222,  P.U.R.1917E,  381  (abstract) ; 
Re  Missouri  Central  TeL  Co.  5  Mo.  P.  S,  C.  1.  c.  18 ;  Re  Joplin 
Waterworks  Co.  2  Mo.  P.  S.  C.  1.  c  243,  P.U.R.lOloC,  125; 
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Civic  League  v.  St  Louis,  4  Mo.  P.  S.  0.  L  c.  441,  P.U,K. 
1917B,  676, 

Wkile  the  latae  regulated  in  the  above  (Mraes  weve  those  of 
utilities  other  than  street  railways,  yet  this  Commission  has 
exercised  the  right  to  regulate  either  the  rates  or  the  service  of 
street  railways  in  the  following  cases:  Joplin  v.  Southwest 
Missouri  E.  Co.  3  Mo.  P.  S.  C.  507;  Hannibal  v.  Hannibal  B. 
&  Electric  Co.  2  Md.  P.  a  C.  619,  P.U.K.1916A,  1013;  Carter 
ville  V.  Southwest  Missouri  R.  Co.  1  Mo,  P.  8.  C.  287;  Chou- 
teau Dist  Lnprov.  Assa  v.  United  R  Co.  4  Mo.  P.  S.  C  19 ; 
Pearee  v.  Metropolitan  Street  R.  Co.  4  Mo.  P.  S.  C.  134;  Keller 
V.  United  R  Co.  4  Mo.  P.  S.  C.  262;  Ke  United  R.  Co.  4  Mo. 
P.  S.  C.  499 ;  West  End  Business  Men's  Asso.  v.  United  R.  Co. 
2  Mo.  P.  S.  a  367,  P.U.R.1915D,  4^2;  Re  St.  Joseph  R.  L.  H. 
&  P.  Co.  6  Mo.  P.  S.  C.  — ;  Pub.  Serv.  Com.  v.  K.  C.  R.  Co.  6 
Mo.  P.  S.  C.  — ;  Li  one  case,  Marshall  v.  Chicago,  B.  &  Q.  R. 
Co.  4  Mo.  P.  S.  C.  338,  liie  Commission  assessed  an  expense  of 
$34,000  against  the  stre^  railway  for  elimination  of  grade  cross- 
ings at  St.  Joseph.  The  power  to  compel  service  involves  the 
power  and  duty  to  fix  rates  ior  service;  so  that  unless  the  Com- 
mission has  the  power  to  fix  rates  it  should  have  no  power  to 
regulate  the  service.  State  ex  reL  Missouri  Southern  R.  Co.  v. 
PubUe  Service  Commission,  259  Mo.  722,  725, 168  S.  W.  1156; 
State  ex  reL  Rhodes  v.  Public  Service  Commission,  270  Mo. 
647,  P.U.R.1917E,  315, 194  S.  W.  287. 

We  have  carefully  considered  the  decisions  of  the  supreme 
court  of  tiiiis  state  and  of  this  Commission  cited  by  counsel  for 
interveners,  and  it  is  our  (^>inion  that  they  are  not  in  point,  or 
at  least  that  they  cannot  be  held  to  prevail  against  the  more 
recent  decisions  cited  herein.  "None  of  the  Missouri  cases  cited 
by  interveners  holds  that  the  state  cannot  change  or  modify  the 
rates  of  fare  named  in  franchise  ordinances  passed  by  the  munic- 
ipalities of  the  state,  which  are  merely  subdivisions  of  the  state. 
The  leading  case  redied  upon  by  interveners  is  St.  Louis  &  M. 
River  R  Co.  v.  Kirkwood,  159  Mo.  239,  58  L.R.A.  300,  60 
S.  W.  110 ;  but,  as  stated,  it  is  not  directly  in  point,  and  may  be 
distinguished,  we  tiiink,  by  the  fact  that  it  involved  a  controversy 
alone  by  the  railway  company  upon  the  one  side  and  the  city  of 
Sirkwood  upon  the  other,  without  the  interv^iti<Mi  of  the  state 
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therein.  The  foDowing  statement  appeals  at  page  264  of  the 
opinion :  "It  must  be  remembered  that  the  state  is  not  here  com- 
plaining of  nonuaer  of  its  chartered  powers,  bat  it  is  the  plain- 
tiff, whiak  obtained  this  oonaent  to  use  the  stiwets  by  oontracting 
to  carry  only  passengers  on  its  cars,  and  thus  to  deny  it  itself 
merely  one  of  its  powers.'' 
(2)  United  States  Supreme  Court  Oase^ 

In  the  case  of  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad 
Commission,  238  U.  S.  1.  c  179,  59  L.  ed.  1259,  P.U.R.1915D, 
591,  35  Sup*  Ct  Bep.  820,  although,  the  Wisconsin  statute  pro^ 
vided  that  any  municipal  corporation  might  grant  to  a  street 
railway  company  the  use  of  the  streets  "upon  such  terms  as  the 
proper  authorities  shall  determine,"  yet  the  court  held  that,  not- 
withstanding a  franchise  agreement  which  had  been  entered  into 
between  ike  city  of  Milwaukee  and  the  railway  pursuant  to  such 
statute,  the  State  Railroad  Commission  might  fix  and  regulate 
street  cat  fares  in  sudi  city.    The  court  held: 

^^The  fisdng  of  rates  which  may  be  charged  by  public  service 
corporations,  of  the  character  here  involved,  is  a  l^slative 
function  of  the  state,  and  while  tiie  right  to  make  contracts  which 
shall  prevent  the  state  during  a  given  period  from  exercising  this 
important  power  has  been  recognized  and  approved  by  judicial 
decisions,  it  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  their  proper  construction.  This  proposition  has  been  so 
frequently  declared  by  decisions  of  this  court  as  to  render  unnec- 
essary any  reference  to  the  many  cases  in  which  the  doctrine  has 
been  affirmed.  The  principle  involved  was  well  stated  by  Mr. 
Justice  Moody  in  Home  Tekph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  278,  53  L.  ed.  176,  182,  29  Sup.  Ct  Rep.  50: 
The  surrender,  by  contract,  of  a  power  of  government,  thatch  in 
certain  well-defined  cases  it  may  be  made  by  legislative  author* 
ity,  is  a  very  grave  act,  and  the  surrender  itself,  as  well  as  the 
authority  to  make  it,  must  be  closely  scrutinized.  No  other  body 
than  the  supreme  legislature  (in  this  case  the  legislature  of  the 
state),  has  the  authority  to  make  such  a  surrender,  unless  th^ 
authority  is  clearly  delegated  to  it  by  the  supreme  legislature. 
The  general  powers  of  a  municipality,  or  of  any  ottier  political 
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subdivision  of  tbe  state,  are  not  si]fficient.  Specific  authority  for 
that  purpose  is  required/ 

"The  chief  justice  of  Wiseousiu,  who  delivered  the  opin- 
ion, in  which  two  other  judges  concnnred,  did  not  call  in 
-questicm  the  ri^  of  the  city  to  make  a  contract  with  a  pub- 
lic utility  oorporatioui  fixing^  the  rates  to  be  chazged  for  a 
<iefinite  period,  which  would  bind  the  city  itself,  but  placed  his 
•decision  upon  the  ground  that  the  section  in  question  gave  no 
distinct  authority  to  the  city  to  contract  away  the  legislative 
authority  of  the  state  to  fix  tolls  and  fares  by  lowering  them  if 
found  to  be  excessive ;  that  while  the  term  ^granf  was  used,  he 
hdd  the  grant  was  to  be  upon  terms  such  as  the  municipal  au- 
thorities might  determine,  and  that  this  language  was  more  ap- 
propriate to  the  exercise  of  power  by  the  municipality  than  to  the 
making  of  a  cemtract  between  parties.  The  language  of  the  sec- 
tion certainly  lends  itself  to  thie  construction,  and  there  is 
nothing  in  apecifie  terms  conferring  the  right  to  contract  by 
i^eement  between  parties,  much  less  to  make  sueh  contract  dur- 
ing its  existence  exdusive  of  any  further  right  of  llie  state  to 
act  upon  the  subjecit  in  the  exercise  of  its  legislative  authority. 
It  authorizes  the  grant  of  tbe  use  of  the  streets  upon  such  terms 
•     .     .     as  the  parties  in  interest  shall  agree  ta'/ 

Three  of  the  lines  now  forming  part  of  the  street  railway 
system  in  Seattle  were  originally  constructed  under  separate 
franchises,  which  franchises  provided  for  certain  rates  of  fare 
on  said  lines.  In  holding  that  an  order  of  the  Public  Service 
Oommission  of  the  state  of  Washington  requiring  passengers  to 
be  carried  beyond  the  limits  of  the  particular  franchises  and 
at  reduced  rates  did  not  impair  the  obligation  of  contracts,  the 
Supreme  Court  of  the  United  States  in  the  case  of  Puget  Sound 
Traction,  Light  &  P.  Co.  v.  Keynolds,  244  XT.  S.  674,  61  L.  ed. 
1325,  P.U.R1917F,  67,  37  Sup.  Ct.  Bep,  705,  among  other 
things,  said : 

*' Assuming  (what  is  not  dear)  that  the  provision  in  the  fran- 
chise oordinances  respecting  the  rates  of  fare  and  the  transfer 
privilegje  are  oontractual  in  form,  still  it  is  well  settled  that  a 
municipality  cannot,  by  a  contract  of  this  nature,  foreclose  the 
exercise  of  the  police  power  of  the  state  unless  clearly  authorized 
to  do  so  by  the  supreme  legislative  power.     Hie  Constitution 
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of  Washingtoii)  art.  12^  §  18,  requires  the  l^slature  to  pass 
laws  establishing  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight,  and  to  correct  abuses 
and  prevent  discrimifiatioiL  in  rates  by  railroads  and  other  com- 
mcm  carriers,  and  provides  that  ^a  railroad  and  transportatioa 
commission  may  be  established,  and  its  powers  and  duties  fully 
defined  by  law.'  By  art  11,  §  10,  any  city  containing  a  popula- 
tion of  twenty  thousand  inhabitants  or  more  is  permitted  to 
frame  a  charter  for  its  own  government  'consistent  with  and 
subject  to  the  Constitution  and  laws  of  this  state.'  This  Con- 
stitution was  adopted  in  1889,  long  previous  to  tiie  date  of  die 
earliest  of  plaintiflPs  franchise  ordinances.  The  supreme  court 
of  Wariiington  has  h^  that  the  provisions  of  municipal  charters 
are  subject  to  the  legislative  authority  of  the  state;  that  the 
Public  Utilities  Act  superseded  any  conflicting  ordinance  or 
charts  provision  of  any  city;  and  that  contaractual  provisions 
in  franchises  conferred  by  municipal  corporations  without  ex- 
press legislative  authmly  are  subject  to  be  sot  aside  by  the 
exercise  of  the  sovereign  power  of  ike  state.  Ewing  v.  Seattle, 
65  Wash.  229,  104  Pac.  259 ;  State  ex  reL  Webster  v.  Superior 
Ct  67  Wash.  37,  48-50,  L.R.A.1916C,  287,  120  Pac  861, 
Ann.  Gas.  1913D,  78. 

^^The  present  case  is  very  clearly  distinguishable  from  Detroit 
United  R.  Co.  v.  Michigan,  242  XJ.  S.  238,  248,  61  L.  ed.  268, 
273,  P.U.R.1917B,  1010,  87  Sup^  Ct  Rep.  87,  where  the  state 
legislature  had  expressly  provided  that  the  municipal  corpora- 
tion might  make  a  binding  agreement  vnth  a  street  railway 
respecting  the  rates  of  fare.'' 

(3)  New  York  Cases. 

Secti<ni  18  of  article  3  of  the  Constitution  of  New  York  is 
the  same  as  §  20,  article  12,  of  the  Constitution  of  this  state, 
and  the  appellate  division  of  the  supreme  court  of  New  York, 
in  the  case  of  People  ex  reL  New  York  &  N.  S.  Traction  Co. 
V.  Public  Service  Commission,  175  App.  Div.  869,  P.IT.B. 
1917B,  957,  162  N.  Y.  Supp.  406,  held  that  such  constitutional 
provision  did  not  authorize  tiie  fixing  of  rates  by  the  local 
authorities  so  as  to  deprive  the  state  of  the  power  of  regulating 
the  same.    The  court  held : 

^^Section  1  of  article  3  of  the  Constitution  of  the  state  of  New 
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York  has  provided  since  1646:  'The  legislative  power  of  this 
state  shall  be  vesrted  in  the  senate  and  assembly.'  Section  18  of 
the  same  article  has  provided  since  January  1,  1875 :  ^o  law 
shall  anthorize  the  construction  or  operation  of  a  street  railroad 
except  upon  Uie  condition  that  ...  the  consent  also  of  the 
local  authorities  having  the  control  of  that  portion  of  a  street 
or  highway  upon  which  it  is  proposed  to  construct  or  operate 
such  railroad  be  first  obtained.  .  .  .'  Section  101  of  the 
Kailroad  Law  ...  as  it  existed  at  the  time  said  consent 
was  given  provided:  'The  legislature  expressly  reserves  the 
rig^t  to  r^ulate  and  reduce  the  rate  of  fare  on  any  railroad 
constructed  and  operated  wholly  or  in  part  under  such  chapter 
or  under  the  provisions  of  this  article/  This  section  was  con- 
tinued without  diange  as  §  181  in  the  Bailroad  Law,  as  revised 
and  amended  and  made  chapter  49  of  the  Consolidated  Laws 
(Laws  1910,  chap.  481),  e3:eept.  that  there  was  added  thereto 
the  dause:  'And  the  Public  Service  Commission  shall  possess 
the  same  power,  to  be  exercised  as  prescribed  in  the  Public 
Service  Conunissions  Law.' 

''Section  49  of  the  Public  Service  Commissions  Law,  as 
amended  and  revised  and  made  chapter  48  of  the  Consolidated 
Laws  (Laws  1910,  chap.  480,  as  amended  by  Laws  1911,  chap. 
546),  provides:  'Whenever  either  Conmiission  shall  be  of  opin- 
ion, after  a  hearing  had  .  •  .  that  •  •  •  the  maximum 
rates,  fares,  or  charges,  chargeable  by  any  ...  street  rail- 
road corporation  are  insufficient  to  yield  reasonable  compensa- 
tion for  the  service  rendered,  and  are  unjust  and  unreasonable, 
the  Commission  shall  with  due  regard  among  other  things  to 
a  reasonable  average  return  upon  the  value  of  the  property 
actually  used  in  the  public  service  and  to  tiie  necessity  of  mak- 
ing reservation  out  of  income  for  surplus  and  contingencies, 
determine  tiie  just  and  reasonable  rates,  fares  and  charges  to 
be  thereafter  observed  and  in  force  as  the  maximum  to  be 
chained  for  the  service  to  be  performed,  notwithstanding  that 
a  higher  rate,  fare  or  charge  has  been  heretofore  authorized  by 
statute,  and  shall  fix  the  same  by  order  to  be  served  upon  all 
common  carriers,  railroad  corporations  or  street  railroad  cor- 
porations by  whom  such  rates,  fares  and  charges  are  thereafter 
to  be  observed.'    The  authority  of  the  Public  Service  Commis- 
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aion  under  this  eection  is  not  confined  to  docrsnaiBf  the  rates 
of  fare  charged  by  a  railroad  corporationi  but  it  also  has  the 
power  to  increase  the  rates  of  fare.    .    •    . 

^^Manifestly,  §§  1  and  18  of  article  3  of  the  Constituticm  must 
be  read  together.  So  read,  the  l^slature  is  prohibited  from 
authorizing  the  construction  or  op^ation  of  a  street  railroad, 
except  upon  condition  that  the  consent  of  the  local  authorities 
be  first  obtained;  and  the  local  authorities  are  prohibited  fr<»i 
attadiing  conditions  to  the  consent  which  assume  to  regulate 
the  rate  of  fare^  for  the  reason  that  the  ri^t  to  regulate  fares 
to  be  chai^;ed  bj  public  service  corporations  is  essentiaUj  a 
l^islative  function^  People  ex  rd.  Bridge  Operating  Co.  y. 
Public  Service  0<mmiissi(m,  158  A^?.  Div.  120,  138  N.  Y. 
Supp.  434.  The  general  legislative  power  is  absolute  and  un- 
limited, except  as  restrained  by  the  Constitution.  People  ex  rel. 
Simon  v.  Bradley,  207  N.  T.  892,  101  N.  E.  766.  As  wcU 
might  tiie  legislature  disr^ard  &e  c(mditional  rights  of  the 
local  authorities,  and  itself  assume  to  give  the  constitutional 
consent,  as  the  local  authorities  assume  the  constitutional  rights 
of  the  senate  and  assembly  to  legislate  r^arding  the  rates  of 
fare.  The  constitutional  provision  regarding  giving  consent  is 
a  restriction  upon  the  legislature,  and  the  constitutional  pro-* 
vision  regarding  legislating  is  a  restriction  upon  the  local  au- 
thorities in  the  matter  of  attaching  conditions  fixing  rates  of 
fare.     .     .     . 

"The  consent  of  the  city  was  but  a  step  in  the  grant  of  a 
single  indivisible  franchise  to  construct  and  operate  a  street 
railroad." 

In  Quinby  v.  Public  Service  Commission,  N.  Y.  Dept  Rep. 
vol.  2,  No.  6,  p.  236  (S.  C.  Feb.  1918)  it  was  held: 

1.  Where  city  and  street  railroad  contracted,  in  a  franchise 
giving  the  railroad  rights  in  the  city  streets,  that  rate  of  fare 
should  always  be  5  cents,  this  provision  was  not  binding  in 
view  of  a  general  law  reserving  right  to  regulate  to  legislature 
and  Public  Service  Commission,  and  the  street  railroad  could 
not  be  prohibited  by  writ  of  prohibition  from  applying  to  Public 
Service  Ccnnmission  for  increase  in  fares. 

2.  The  sp^ial  act  enlarging  the  city  limits,  and  also  pro- 
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riding  that  car  fare  in  the  dtj  should  be  5  eents,  did  not  repeal 
«uch  general  law. 

In  the  case  of  Re  Huntington  R.  Co.  P.U.B.1918A,  249, 
the  Commission  of  the  second  New  York  district  held  that  a 
street  railway  company  could  be  authorized  by  the  Commission 
to  charge  a  higher  rate  of  fare  than  that  prescribed  in  the  mu- 
nicipal franchise  ordinance,  notwithstanding  the  provision  of 
the  Constitution  of  the  state  of  New  York  prohibiting  the  legis- 
lature from  granting  the  right  to  operate  street  railways  in  any 
•city  without  the  consent  of  the  latter. 

It  is  true  that  the  Public  Service  Commission  of  the  first 
New  York  district  in  the  case  of  Re  New  York  &  N.  S.  Traction 
Co  P.U.R.1918A,  893;  has  recently  handed  down  a  report  dia- 
metrically opposed  to  the  decisicms  of  the  courts  of  New  YoA 
and  of  the  Commission  of  the  second  district,  cited  above,  and 
this  decision  is  cited  and  relied  upon  by  counsel  for  interveners 
in  this  case.  It  holds  that  the  Commission  cannot  authorize  an 
increase  in  the  rates  of  the  street  railway  in  excess  of  the 
maximum  charge  stipulated  in  the  franchise,  accepted  by  the 
<5ompany,  and  approved  by  the  Commission,  until  furnished 
with  proof  of  the  consent  of  the  city  authorities  to  such  increase, 
or  their  waiver  of  the  franchise  provision,  but  we  diink  that 
the  other  line  of  New  York  cases  is  more  in  accord  with  tiie 
weight  of  authority,  and  correctly  declares  the  rule  of  law  in 
question. 

(4)  Illinois  Cases. 

In  Doan  r.  Lake  Street  Elev.  R.  Co.  165  111.  510,  86  L.R.A. 
^7,  56  Am.  St.  Rep.  265,  46  N.  E.  524,  in  considering  the 
effect  of  statutes  inhibiting  the  construction  of  street  railways 
without  the  consent  of  abutting  property  owners,  the  court  held 
that  these  statutes  "were  intended  merely  as  a  restriction  upon 
the  authority  of  city  councils  and  boards  of  trustees  in  cities 
and  villages  to  authorize  the  laying  of  railroad  tracks  along 
streets  or  alleys,  and  in  no  way  add  to  the  rights  of  such  owners 
in  the  streets.'^  The  statute  providing  that  the  constot  of  abut- 
ting owners  is  a  prerequisite  to  the  construction  of  a  street  rail- 
Toad  is  analogous  to  the  fconstitutional  provision  under  consMer- 
ation, — the  one  id  a  limitation  upon  the  municipal  authorities^ 
ihe  other  upon  the  legislature,  and  if  the  statute  does  not  add 
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to  the  rights  of  Bueh  owners  in  the  streets,  then  it  may  likewise 
be  reasoned  that  the  Constitution  does  not  authorize  the  city 
to  impose  irrevocable  conditions. 

In  the  recent  case  of  State  Public  Utilities  Commission  ex 
rel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co.  275  111.  656,  570, 
P.U.R.1917B,  1046,  114  K  E.  325,  Ann.  Cas.  1917C,  50,  in 
construing  §  4  of  article  11  of  the  Constitution  of  Illinois, 
which  provides  that  ^^no  law  shall  be  passed  by  the  general  as- 
sembly granting  the  right  to  construct  and  operate  a  street  rail- 
road within  any  city,  town  or  incorporated  village,  without 
requiring  the  consent  of  the  local  authorities  having  control  of 
the  street  or  highway  proposed  to  be  occupied  by  said  street 
railroad,"  the  supreme  court  of  Illinois  said:  "That  provision 
is  simply  a  limitation  of  the  general  powers  of  the  legislature, 
and  in  one  particular  only.  It  provides,  in  substance,  that  the 
legislature  may  not  grant  the  right  to  construct  and  operate  a 
street  railroad  within  a  municipality  without  requiring  the  con- 
sent of  the  local  authorities  having  control  of  the  streets  or  high- 
ways proposed  to  be  occupied.  That  section  of  the  Constitution 
does  not,  by  implication  or  otherwise,  attempt  to  devest  the  state 
of  its  paramount  authority  and  control  of  streets  and  highways, 
[citing]  Chicago  &  S.  Traction  Co.  v.  Illinois  C.  R.  Ca  246 
lU.  146,  92  N.  E.  583." 

In  the  recent  case  of  Chicago  v.  O'Connell,  278  HI.  591, 
P.U.R.1917E,  730,  116  N.  E.  210,  involving  the  construction 
of  a  constitutional  provision  identical  with  §  20,  article  12,  of 
the  Constitution  of  this  state,  the  supreme  court  of  Illinois  held 
that  the  Illinois  Commission  may  regulate  the  service  of  a  street 
railway  in  a  city  notwithstanding  the  constitutional  provision 
forbidding  the  granting  of  legislative  franchises  without  the 
consent  of  the  local  authorities,  and  that  such  an  order  of  the 
Commission  does  not  impair  the  obligation  of  a  contract,  since 
the  municipality  cannot  contract  away  the  police  power.  The 
court  further  said  (P.TJ.R1917E,  L  c  738) : 

"It  is  upon  diis  section  of  the  Constitution  and  this  statement 
contained  in  the  two  cases  above  cited  that  appellees  rely  in 
support  of  their  contention  that  the  Conmiission  was  without 
power  to  make  the  order  complained  of,  because  the  Constitu- 
tion grants  tp  the  city  the  exclusive  power  to  re|s;ulate  and  coii- 
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trol  the  operation  of  street  railways  upon  the  streets  of  the 
city.  In  the  reoent  case  of  State  Public  Utilities  Commission 
ex  rel.  Mitchell  v.  Chicago  &  W.  T.  E.  Ca  supra,  in  consider- 
ing the  same  contention  here  made^  we  said;  with  reference  to 
the  constitutional  provision  above  quoted:  ^That  provision  is 
simply  a  limitation  of  the  g^ieral  powers  of  the  legislature,  and 
in  one  particular  only.  It  provides,  in  substance,  that  the  legis- 
lature may  not  grant  the  right  to  construct  and  operate  a  street 
railroad  within  a  municipality  without  requiring  the  consent  of 
the  local  authorities  having  control  of  the  streets  or  highways 
proposed  to  be  occupied.  That  section  of  the  Constitution  does 
not,  by  implication  or  otherwise,  attempt  to  devest  the  state  of 
its  paramount  authority  and  control  of  streets  and  highways^ 
(citing  Chicago  &  S.  Traction  Co.  v.  Illinois  C.  K.  Co.  supra). 

"The  statement  made  in  Venner  v.  Chicago  City  R  Co.  258 
111.  523,  101  N.  E.  949,  and  in  People  v.  Chicago,  270  111. 
188,  110  N.  E.  366,  that  the  Constitution  commits  to  the  city 
the  control  of  the  operation  of  street  railways  in  its  streets, 
merely  means  that  the  Constitution  has  conferred  upon  the  city 
power  to  determine  Tether  street  railways  shall  be  operated 
upon  the  streets  of  tlve  city,  and  if  so,  upon  what  streets.  To 
this  extent,  and  no  further,  the  Constitution  has  committed  to 
the  city  the  control  of  the  operation  of  street  railways  in  its 
streets." 

The  court  further  said  (P.U.E.1917E,  L  c.  740):  "The 
regulation  of  public  utilities  is  one  phase  of  the  exercise  of  the 
police  power  of  the  state.  The  police  pov^er  may  be  exercised 
by  the  legislature  directly,  or  it  may  be  exercised  indirectly  by 
conferring  the  power  upon  agencies  created  by  the  l^slature. 
The  power  is  an  attribute  of  sovereignly,  and  is  primarily  vested 
in  the  legislature,  which  has  the  right  to  recall  it  at  any  time 
from  the  agency  to  which  it  has  been  delegated,  and,  after  being 
recalled,  to  retain  it  or  confer  it  upon  some  other  ag^icy  of 
government  In  the  exercise  of  this  power  the  state  may  inter- 
fere whenever  the  public  interests  demand  such  interf  erenoe^  and 
in  this  particular  a  large  discretion  m  necessarily  vested  in  the 
legislature  to  determine  not  only  what  the  interests  of  the  public 
require,  but  what  measures  are  necessary  for  the  protection  of 
euch  interests." 
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The  ooTirt  further  said  (P.IT.R1917E,  1.  c.  743) :  *Tji  Chi- 
cago  V.  Chicago  Union  Traction  Co.  199  111.  259,  59  L.R.  A.  666, 
65  N.  E.  248,  we  said:  *The  city  as  the  representative  of  Ae 
state  is  invested  with-  power  to  enact  and  enforce  all  ordinances 
necessary  to  prescribe  regulations  and  restrictions  needful  for 
the  preservation  of  the  health,  safety,  and  comfort  of  the  people. 
The  exercise  of  this  power  affecte  the  public  and  becomes  a 
duty,  the  performance  whereof  is  obligatory  on  the  city.  The 
city  could  not,  by  the  terms  and  conditions  of  the  former  ordi- 
nance, deprive  itself  of  this  power  or  relieve  itself  of  this  duty, 
nor  could  the  defendant  in  error  company,  by  any  contractual 
terms  of  an  ordinance,  exempt  itself  from  the  proper  and  reason- 
able control  of  the  municipal  authorities  in  matters  aflFecting 
the  health,  safety,  or  comfort  of  the  people.  No  contract  can 
be  made  which  assumes  to  surrender  or  alienate  a  strictly  govern- 
mental power  which  is  required  to  continue  in  existence  for 
the  welfare  of  the  public.  This  is  especially  true  of  the  police 
power,  for  it  is  incapable  of  alienation.  It  cannot  be  doubted 
that  a  company  which  secures  the  right  to  use  the  streets  of  a 
municipal  corporation  takes  it  subject  to  the  police  power  resi- 
dent in  the  state  as  an  inalienable  attribute  of  sovereignty.  El- 
liott, Roads  &  Streets,  p.  801.* 

"Again,  in  Otis  Elevator  Co.  v.  Chicago,  263  HI.  419,  52 
L.R.A.(N.S.)  192, 105  N".  E.  338,  referring  to  the  police  power, 
we  said:  *But  the  power  is  incapable  of  alienatioti,  and  no 
valid  contract  can  be  made  which  assumes  to  surrender  or 
alienate  such  a  power,  which  is  required  to  continue  in  existence 
for  the  welfare  of  the  public' 

"The  principle  is  again  recognized  in  Chicago  v.  Chicago 
City  R.  Co.  272  111.  245,  111  N.  E.  983,  in  the  following  lan- 
guage: *It  is  true  that  a  municipality  cannot  contract  away  the 
right  to  exercise  the  police  power  to  secure  and  protect  the 
morals,  safety,  health,  order,  comfort,  or  welfare  of  the  public, 
nor  limit  or  restrain  by  any  agreement  the  full  exercise  of  that 
power.' 

"We  have  accordingly  held  that  a  city  cannot  contract  away 
its  right,  under  the  police  power,  to  fix  reasonable  rates  to  be 
<5harged  by  a  public  utility  furnishing  water  to  the  city  and  its 
inhabitants.     Rogers  Park  Water  Co.  v.  Fergus,  178  HI.  671, 
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53  N.  E.  363 ;  Danville  v.  Danville  Water  Co.  178  HI.  299,  69 
Am.  St.  Kep.  304,  53  N.  E.  118;  Freeport  Water  Co.  v.  Free- 
port,  186  111.  179,  67  N.  E.  862.^' 

(5)  New  Jersey  Cases. 

In  Collingswood  Sewerage  Co.  v.  Collingswood,  decided  by 
the  supreme  court  of  New  Jersey  in  February,  1918,  and  as 
yet  unreported,  the  facts  were:  The  sewerage  company  was 
incorporated  under  act  requiring  it  to  obtain  consent  of  borough 
in  which  it  proposed  to  (^[)erate,  and  in  the  ordinance  granting 
consent  the  borough  specified  maximum  and  minimum  rates. 
The  Board  of  Public  Utility  Commissioners  was  subsequently 
established  and  given  power  to  fix  ^'just  and  reasonable  in- 
dividual rates  •  •  .  wherever  an  existing  rate  is  unjust, 
imreasonable,  insufficient."  In  1914  the  sewerage  company  pe- 
titioned the  Board  for  p^mission  to  raise  rates,  which  request 
was  refused,  the  Board  finding  the  rates,  wftch  allowed  a  return 
of  8  per  cent  on  the  property  investment,  were  "not  confisca- 
tory," and  that  the  refusal  would  not  result  in  "unsafe,  inade- 
quate, or  improper  service"  to  users.  The  Board  also  refused 
to  grant  numerous  petitions,  asking  that  company  be  required 
to  make  extensions,  on  the  ground  that  it  was  not  "reasonable 
and  practicable"  to  make  such  an  order  in  view  of  the  financial 
cGoidition  of  company.  In  setting  aside  the  order  of  the  Com- 
mission the  court  held: 

2.  That  the  ordinance  establishing  maximum  and  minimum 
rates  was  not  a  contract  as  to  rates,  since  the  rate  to  be  charged 
each  patron  was  left  indefinite,  but  the  ordinance  was  a  grant 
on  condition  rather  than  a  contract,  and  therefore  the  right  to 
fix  rates  might  be  delegated  by  the  legislature  to  the  Board. 

3.  To  raise  the  rates  higher  than  the  maximum  named  in  the 
ordinance  would  not  impair  obligation  of  contract  as  far  as  the 
borough  was  concerned,  since  it  cannot  rely  on  its  contract  ri^ts 
against  its  creator  the  legislature,  and  ordinance,  being  l^s- 
lative  in  character,  was  subject  to  control  of  the  legislature. 

4.  The  right  to  raise  rates  was  not  prevented  by  14th  Amend- 
tnent  to  Constitution  of  the  United  States,  since  any  property 
right  of  the  municipality  was  subject  to  legislative  control. 

6.  The  provisions  of  the  act  giving  the  Board  power  to  fix 
"just  and  reasonable  rates"  where  an  existing  rale  was  "insuffir 
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cient'^  conferred  power  to  raise  the  rates,  and  the  act  of  Board 
in  holding  that  new  extensions  could  not  be  ordered  because  of 
the  financial  condition  of  company  was  an  implied  holding  that 
the  present  rates  were  not  ^'just  and  reasonable/' 

6.  As  the  duty  to  act  was  imposed  on  the  Board  it  had  no 
authority  to  refuse  relief  and  to  attempt  to  force  company  to 
apply  to  municipality  for  relief. 

The  court  also  said  that  rates  might  be  raised  above  maximum 
named  in  ordinance  without  impairing  contract  rights  between 
sewerage  company  and  individuals,  since  such  contracts  are 
made  subject  to  the  right  of  the  state  to  regulate  rates,  unless 
the  municipality  is  given  clear  and  specific  authority  to  contract 
such  right  away. 

In  the  recent  case  of  Northampton,  E.  &  W.  Traction  Co.  v. 
Board  of  Public  Utilities,  decided  February  7,  1918,  and  aa 
yet  unreported,  the  supreme  court  of  New  Jersey  held :  "The 
prosecutor  asked  the  consent  of  the  Public  Utility  Commis- 
sioners to  increase  the  fares  in  each  fare  zone  from  6  to  6  cents. 
It  was  shown  to  the  satisfaction  of  the  Commission  that  the 
street  railway  was  being  run  at  a  loss  each  year,  even  without 
making  the  necessary  allowance  for  depreciation.  Obviously  in 
such  a  situation  the  prosecutor  could  not  perform  its  public  duty 
to  furnish  safe,  adequate,  and  proper  service  and  to  keep  and 
maintain  its  property  and  equipment  in  such  condition  as  to 
enable  it  to  do  so.  Pamph.  Laws  1911,  §  17b.  The  Conmiission 
thought  that  this  duty  was  of  inferior  obligation  to  what  it  con- 
ceived was  an  irrepealable  contract  in  favor  of  inferior  branches 
of  the  state  government, — the  municipalities  through  which  the 
railroad  runs.  We  are  unable  to  take  that  view.  Our  reasons 
are  stated  in  the  opinion  filed  in  CoUingswood  Sewerage  Co.  v. 
CoUingswood.  The  order  is  set  aside  and  the  case  remitted  for 
further  proceedings.    No  costs  are  allowed." 

(6)  Other  Cases. 

In  a  Colorado  case.  Re  Colorado  Springs  Light,  Heat  &  P. 
Co.  2  Colo.  P.  U.  C.  28,  P.U.R1916C,  464,  it  was  held  a  mu- 
nicipality is  precluded  from  contracting  inviolably  for  rates  and 
charges  of  public  utilities  in  the  state  of  Colorado  by  §  3  of 
art.  15  of  the  state  Constitution,  which  empowers  the  general 
assembly  to  alter,  revoke,  or  annul  the  charter  of  a  corporation 
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whenever  in  its  opinion  it  may  be  injurious  to  the  citizens  of 
the  state;  and  by  §  8  of  the  same  article,  which  provides  that 
''the  police  power  of  the  state  shall  never  be  abridged  or  so  con- 
strued  as  to  permit  corporations  to  conduct  their  business  in 
such  a  manner  as  to  infringe  the  equal  rights  of  individuals  or 
the  general  well-being  of  the  state." 

The  supreme  court  of  Oregon  in  Woodbum  v.  Public  Service 
Commission,  82  Or.  114,  L.RA.1917C,  98,  P.U.R.1917B,  967, 
161  Pac.  391,  Ann.  Cas.  1917E,  996,  held  that  the  fact  that  a 
telephone  company's  city  franchise,  limiting  rates  to  be  charged, 
was  made  prior  to  the  enactment  of  the  Public  Utility  Act,  and 
before  the  state  attempted  to  regulate  such  rates,  does  not  debar 
the  state  from  increasing  the  rates. 

Notwithstanding  our  recent  decision  in  the  Knight  Case,  5 
Mo.  P.  S.  C.  — f  ante,  413,  wherein  we  decided  the  same 
question  now  before  us,  we  have  again  carefully  examined  the 
cases  cited,  with  the  result  that  we  are  confirmed  in  our  own 
mind  of  the  correctness  of  the  ruling  in  that  case. 

We  therefore  think  that  it  is  our  duty  to  hear  and  determine 
the  application  of  the  company  now  before  us ;  that  the  franchise 
agreement  was  necessarily  made  and  entered  into  between  the 
city  and  the  company  in  view  of  and  subject  to  the  sovereign 
power  of  the  state  to  thereafter  regulate  and  change  or  modify  its 
provisions  with  reference  to  rates  and  service ;  and  that  it  was  not 
within  the  power  of  the  city  and  c<Mnpany  by  their  franchise 
agreement  to  exclude  the  power  of  Uie  state. 

We  do  not  understand  that  we  should  make  any  order  in  the 
case  at  this  time,  excepting  to  direct  that  the  case  be  set  down 
for  hearing  before  the  Commission,  whidi  is  accordingly  done. 

Simpson,  Commissioner,  concurs. 

Flady  Conamissioner,  concurring:  I  have  read  with  muoh 
care  and  interest  the  briefs  and  opinions  of  the  able  jurists  who 
hold  that  §  20  of  article  12  of  the  Constitution  of  Missouri  con- 
fers upon  local  authorities  the  final  right  to  r^ulate  rates  and 
fares  charged  by  street  railways,  and  of  equally  able  jurists  who 
maintain  that  such  authority  as  may  be  granted  by  §  20  of 
article  12  of  the  Constitution  is  subject  to  review  by  the  state 
legislature  through  its  agency,  the  Public  Service  Conmxission. 
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There  is  a  conflict  of  opinion,  and  I  feel  free,  therefore,  to 
accept  the  construction  which  to  my  mind  will  .best  serve  the 
general  public  good«  The  citj  of  St  Louis  is  entitled  to  the 
best  service  consistent  with  modem  ideas  of  street  railway  trans- 
portation, and  the  railway  company  is  entitled  to  a  fair  return 
on  the  value  of  the  property  which  it  employs  for  the  public 
convenience.  These  dual  requirements  can  best  be  fulfilled 
where  the  power  to  regulate  service  is  ccMoabined  with  the  power 
to  regulate  the  rate  of  charges  and  the  return  to  which  the  in- 
vested capital  is  entitled. 

I  therefore  concur  in  the  opinion  and  report  by  Chairman 
Busby. 

Bean,  Commissioner,  dissenting:  I  dissent  to  the  report  and 
order  made  in  this  case  by  a  majority  of  the  members  of  the 
Commission,  for  the  reasons  following: 

The  United  Railways  Company,  a  corporation,  engaged  in 
conducting  a  street  railway  at  the  city  of  St.  Louis  in  this  state, 
filed  application  for  pennission  to  increase  the  rates  and  fares 
now  charged  by  it  for  carrying  passengers  within  the  city  above 
the  rates  and  fares  prescribed  by  the  ordinance  which  granted 
to  the  applicant  the  consent  of  the  city  of  St  Louis  to  operate 
its  street  railroad  in  the  streets  of  the  city.  The  applicant  avers 
that  the  fares  now  charged  for  carrying  passengers  are  unreason- 
ably low;  that  higher  operating  cost  has  been  brought  about 
by  war  conditions;  and  that  further  increases  of  wages  to  be 
granted  to  its  employees  render  higher  fares  for  carrying  pas- 
sengN-s  imperative. 

The  city  of  St.  Louis  and  the  Civic  League,  an  organization 
composed  of  citizens  of  that  city,  were  permitted  to  intervene 
herein.  Interveners  filed  pleadings  in  the  nature  of  motions 
to  dismiss  the  application  of  the  company,  upon  the  ground 
that  the  Commission  has  no  power  or  authority  to  permit  the 
applicant  to  increase  the  rates  and  fares  charged  for  carrying- 
passengers  above  the  rates  prescribed  by  the  ordinance  of  the 
city  as  one  of  the  conditions  upon  which  the  city  gave  its  con- 
sent to  the  applicant  to  maintain  a  street  railroad  upon  the 
public  streets.  The  motions  to  dismiss  the  application  herein 
were  argued  orally  by  counsel  for  the  parties  hereto.  Briefs 
were  also  filed. 
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It  is  conceded  that  the  applicant  is  now  charging  for  carrying 
passengers  the  rates  and  fares  named  in  the  franchise  ordinance, 
as  follows:  ^'A  fare  of  5  cents  shall  be  charged  for  passengers 
of  twelve  years  of  age  and  over,  and  one  half  of  said  fare  for 
persons  tuider  twelve  and  over  five  years  of  age.  Children's 
tickets  shall  be  sold  by  conductors  on  the  car  at  the  rate  of  two 
tickets  for  6  cents.  Transfers  shall  be  given  so  as  to  transport 
passengers  by  a  continuous  trip  from  any  point  on  the  (rystem 
to  any  other  point  on  the  system.*'  (Ordinance  No.  19362, 
enacted  in  1898.) 

The  interveners  contend  that  the  forgoing  provision  of  the 
franchise  ordinance  cannot  be  altered  by  the  Oommission,  for 
the  reason  that  the  city  of  St  Louis  derived  the  ri^t  to  impose 
such  conditioi»  upon  the  apjdicant  from  the  Constitution  of  this 
state  (§  20,  art  12),  and  that  it  is  beyond  the  power  of  the 
Commission,  or  the  l^slature  of  the  state,  which  created  the 
Commission,  to  deny  to  the  city  of  St  Louis  the  right  so  received 
from  the  organic  law. 

Section  20  of  article  12  of  the  Constitution  of  Missouri  is  as 
follows :  ^^No  law  shall  be  passed  by  the  general  assembly  grant* 
ing  the  right  to  construct  and  operate  a  street  railroad  within 
any  city,  town,  village,  or  on  any  public  fairway,  without  first 
acquiring  the  consent  of  the  local  authorities  having  control  of 
the  street  or  highway  proposed  to  be  occupied  by  such  street 
railroad ;  and  the  franchises  so  granted  shall  not  be  transferred 
without  similar  assent  first  obtained." 

The  applicant  urges  that  the  foregoing  section  of  the  Con- 
stitution is  merely  a  limitation  upon  the  power  of  the  l^islature, 
and  not  the  grant  of  power  to  the  oily  with  respect  to  fixing 
rates ;  and  that  said  section  does  not  commit  the  state  so  as  to 
prevent  the  latter  from  exercising  its  power  to  regulate  and 
ccmtrol  public  utilities. 

The  foregoing  ccmtention  of  the  applicant  is  supported  by 
cases  in  other  jurisdictions,  which  counsel  have  cited  in  their 
brief. 

BectioiM  5.  and  14  of  article  12  of  the  Constitutjion  of  this 
state  have  no  bearing  upon  the  controversy.  Section  14  of  article 
12  does  not  include  street  railroads  within  its  terms.  In  de- 
termining whether  the  words  "railways"  and  "railroads"  include 
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street  railroads,  the  connection  in  which  the  words  are  used  Will 
oonteol.  Sams  v.  St  Louis  &  M.  Eirer  R.  Co.  174  Mo,  L  c  69- 
79,  61  L.R.A.  475,  73  S.  W.  686. 

It  18  apparent  from  the  otmnection  in  which  the  words  "rail- 
roads" and  "railways"  are  used  in  §  14  and  co-ordinate  sections 
of  the  Constitution  that  they  do  not  include  street  railroads. 

In  the  case  of  State  v.  Missouri  P.  E.  Co.  242  Mo.  1.  c.  355, 
147  S.  W.  118,  the  court  in  passing  upon  §  5  of  article  12  of 
the  Constitution  held:  ^'We  cannot  see  that  the  foregoing 
enactment  materially  changed  or  enlarged  the  general  police 
power  as  it  had  existed  frcnn  the  creation  of  our  state.  It  was 
merely  a  constitutional  declaration  tfaai^the  police  power  shall 
not  be  construed  so  as  to  exalt  the  rights  of  corporations  above 
those  of  natural  citizens,  or  so  as  to  disturb  the  g^ieral  well- 
being  of  the  state." 

Counsel  for  the  applicant  also  rely  upon  the  ruling  of  the 
Commission  in  the  Kansas  City  Suburban  Fare  Cases,  Nos.  98, 
792,  793,  875,  and  1104,  decided  on  the  22d  day  of  November, 
1917.  The  issue  decided  in  the  Suburban  Fare  Cases  was 
whethei:  fares  charged  by  the  Kansas  City  Railways  Company 
for  the  carriage  of  passengers  between  points  within  the  city 
of  Kansas  City  and  points  outside  of  the  city  were  discrimina- 
tory. That  case  did  not  involve  the  right  or  power  of  the  Com- 
mission to  raise  rates  tor  carrying  passengers  within  the  city 
above  rates  named  in  the  frandiise  under  which  the  railway 
company  was  operating,  and  anjiMng  said  with  reference  thereto 
in  the  report  of  the  Commission  in  tiiose  cases  was  incidental 
and  collateral  to  the  issue  of  discrimination. 

The  construction  heretofore  given  to  §  20  of  article  12  of 
the  Constitution  by  the  supreme  court  of  this  state  was  invoked 
by  the  Commission  in  support  of  its  rulings  in  the  cases  follow- 
ing: Re  Kansas  City  R.  Co.  (Dunham  et  al.  Receivers)  3 
Mo.  P.  S.  C.  1.  c.  611-616;  Re  Southwest  Missouri  R.  Co.  4 
Mo.  P.  S.  C.  1.  c.  16,  17. 

The  construction  to  be  given  to  §  20  of  article  12  of  the  Con- 
stitution pf  this  state  depends  upon  the  meaning  to  be  given 
to  the  word  "consent"  as  used  therein*  Does  it  mean  that  the 
city  has  only  authority  to  say  "yes"  or  "no,"  or  does  it  mean 
that  the  consent  of  the  city  can  be  granted  conditionally  ?    The 
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word  "consent"  as  used  in  §  20  of  article  12  of  the  Constitution 
of  this  state  has  been  construed  by  the  supreme  court  of  this 
state  in  the  case  of  St.  Louis  &  M.  Biver  "EL  Co.  v.  Kirkwood, 
159  Mo.  L  c.  252,  53  L.RA.  300,  60  S.  W.  110,  as  follows: 
^'It  would  be  difficult  to  conceive  of  a  more  positive  and  un- 
equivocal veto  than  that  conferred  upon  the  cities,  towns,  and 
villages  of  this  state  by  §  20  of  article  12  of  the  Constitution, 
and  §  2543,  Mo.  £ev.  Stat.  1889,  to  prevent  the  construction 
and  operation  of  railroads  upon  their  streets  and  highways  with- 
out their  consent.  When  such  power  is  given  to  cities  and  towns 
it  is  not  limited  to  a  mere  *yes'  or  'no,'  but  they  may  impose 
such  conditions  upon  their  consent  as  they  see  fit  Grand  Ave. 
E.  Co.  V.  Lindell  R.  Co.  148  Ma  637,  50  S.  W.  302;  Grand 
Ave.  R.  Co.  V.  Citizen's  R.  Co.  148  Mo.  665,  50  S.  W.  305; 
Union  Depot  E.  Co.  v.  Southern  R.  Co.  105  Mo.  571,  16  S.  W. 
920.'^  See  also  the  following  cases :  St.  Louis  v.  United  R.  Co. 
263  Mo.  L  c  439,  174  S.  W.  78;  Kansas  City  v.  Kansas  City 
Belt  R.  Co.  187  Mo.  1.  c.  155,  86  S.  W.  190. 

In  the  light  of  the  decisions  of  our  supreme  court,  there  can 
be  no  doubt  as  to  the  meaning  of  the  word  ^'consent"  as  used  in 
§  20  of  article  12  of  the  Constitution.  The  court  has  decided 
that  '^consent"  as  used  in  the  Constitution  is  not  limited  to  a 
mere  "yes"  or  "no,"  and  liiat  the  city  may  impose  such  con- 
ditions upon  its  consent  to  use  the  streets  as  it  sees  fit  The 
Supreme  Court  of  the  United  States  in  the  case  of  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184  U.  S.  1.  c  384,  46  L.  ed. 
606,  22  Sup.  Ct  Rep.  410,  held  as  follows:  "The  rate  of  fare 
is  among  the  most  material  and  important  of  the  terms  and. 
conditions  which  might  be  imposed  by  the  city  in  exchange  for 
its  consent  to  the  laying  of  railroad  tracks  and  the  running  of 
cars  thereon  through  its  streets.  It  would  be  a  subject  for  grave 
consideration  and  conference  between  the  parties,  and,  when 
determined  by  nautual  agre^nent,  the  rate  would  naturally  be 
regarded  as  fixed  until  another  rate  was  adopted  by  a  like 
agreement." 

The  right  to  fix  rates  to  be  charged  by  a  public  service  cor- 
poration is  a  legislative  function  of  the  state.  Such  power  is 
inherent  in  the  state,  and  is  limited  to  such  extent  only  as 
defined  by  the  Constitution.     Section  20  of  article  12  of  the 
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Constitution  is  a  limitation  upon  the  legislative  power  oi  the 
state.  The  primary  purpose  of  said  section  is  to  limit  the 
power  of  the  legislature;  it  is  also  a  grant  of  power  to  the  mu- 
nicipalities of  the  state  under  the  construction  given  to  it  hy  * 
our  supreme  court;  which  is  binding  upon  this  Commission. 
That  the  city  is  empowered  to  prescribe  the  fares  to  be  chained 
by  a  street  railroad  company  as  one  of  the  terms  upon  which  it 
may  grant  a  franchise  to  such  company  further  appears  from 
the  legislative  construction  given  to  the  word  "cons«it^  as  used 
in  §  20  of  article  12  of  the  Constitution  by  §§  8816  and  9758, 
Mo.  Rev.  Stat  1909. 

Section  3316  provides  that  a  street  railroad  company  shall 
have  power  to  operate  its  railroad  on  the  streets  of  a  city  upon 
receiving  the  consent  of  the  city,  etc.,  and  that  a  street  railroad 
shall  have  power, — "Third,  to  receive  and  collect  such  fares  for 
the  transportation  of  persons,  express,  and  mails  as  may  be  pro- 
vided in  the  said  consent  of  said  public  authorities  of  such  city, 
town,  or  county  given  as  aforesaid.*' 

Section  9753  is  as  follows :  "It  shall  be  lawful  for  any  such 
city  in  such  charter,  or  by  amendment  thereof,  to  provide  for 
regulating  and  controlling  the  exercise  by  any  person  or  cor- 
poration of  any  public  franchise  or  privilege  in  any  of  the  streets 
or  public  places  of  such  city,  whether  such  franchises  or  privi- 
leges have  been  granted  by  said  city,  or  by  or  under  the  state 
of  Missouri,  or  any  other  authority.'* 

The  provision  of  the  franchise  ordinance  set  out  hereinabove 
prescribing  rates  to  be  diiarged  by  the  applicant  was  agreed 
upon  between  the  city  and  the  applicant  in  the  exercise  of  rights 
authorized  by  the  organic  law  of  the  state ;  hence  it  follows  that 
the  legislature  is  without  power  to  change  it  or  to  authorize  the 
Conunission  to  change  the  terms  of  the  franchise  by  granting 
higher  rates  than  named  therein. 

The  Commission  is  without  power  or  authority  to  grant  the 
relief  sou^t  by  the  applicant.  Therefore,  tho  application  should 
be  dismissed. 

Blair,  Commissioner,  dissenting:  I  dissent  from  the  con- 
clusions reached  by  the  majority  of  the  Commissioners,  and 
fully  concur  in  the  dissenting  opinion  written  by  Commissioner 
Bean. 
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The  construction  giveaa,  by  the  supreme  court  in  die  Kirkwood 
Case  to  §  20  of  article  12  of  the  Missouri  Constitution  is  clear 
and  unequiyocaly  is  decisive  of  the  issue  herein  involved^  and 
is  the  law  binding  on  this  Commission.  The  majority  of  the 
Commiasianers  take  the  view  that  the  power  of  the  Commission 
to  hear  and  determine  the  rate  question  involved  in  the  present 
Implication  is  aflSrmatively  decided  in  the  case  of  State  ex  rel. 
United  R  Co.  v.  Public  Service  Commission,  270  Mo.  429, 
P.IJ.K.1917D,  752,  192  S.  W.  958,  and  that  said  case  in  effect 
overrules  the  Kirkwood  Case,  if  that  case  be  regarded  as  author- 
ity for  the  view  that  the  rate  of  fare  to  be  charged  by  the  street 
railway  company  is  included  in  and  limited  by  the  consent  of 
the  city  to  the  franchise  of  the  ccnnpany,  under  the  provisions 
of  the  section  of  the  Constitution  referred  to.  I  do  not  so  under- 
stand the  case.  The  street  railway  company  was  therein  con- 
tending that  the  Commission  had  no  jurisdiction  over  the  service 
of  the  company  because  the  charter  adopted  by  the  freeholders 
of  the  city  of  St.  Louis  provided  that  such  powers  should  belong 
to  the  city.  It  is  true  that  rates  and  charges  were  included  in 
the  language  of  the  section  in  dispute,  but  rates  were  not  in- 
volved in  the  case  upon  which  the  supreme  court  passed.  The 
court  in  effect  simply  holds  that  in  any  conflict  between  the 
proviflioBs  of  tite  -charter  and  ibe  statutes  of  the  state  the  charter 
must  fall.  The  following  quotation  from  page  445  of  that  case 
clearly  shows  this:  "The  power  of  the  freeholders  of  the  city 
of  St.  Louis  in  framing  and  adopting  the  present  charter  must 
be  held,  when  properly  exercised,  to  have  been  limited  as  in  the 
rule  stated.  The  control  and  management  of  public  utilities 
had  then  been  provided  for  by  the  Public  Service  Commission 
Act;  and  such  control  was  not  a  matter  of  purely  local  or  mu- 
nicipal concern,  but  one  subject  to  the  state  legislative  will. 
The  power  having  been  thus  classified  and  defined,  the  attempt 
of  the  framers  of  the  charter  to  also  provide  for  sudi  control 
constituted  an  unwarranted  invasion  of  a  province  clearly  within 
the  purview  of  the  state.  In  so  far,  therefore,  as  clause  13  of 
§  1  of  article  1  and  §  2  of  article  19  of  the  present  charter  of  the 
city  of  St.  Louis  attempt  to  provide  for  the  regulation  of 
public  utilities  for  the  management  and  control  of  whidi  ejtpress 
provision  has  been  made  m  the  Public  Service  Act,  such  cldmt^ 
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and  sectioiifi  of  said  charter  are  declared  to  be  inoperative  and 
of  no  effect." 

The  rights  of  the  city  in  giving  its  consent  to  the  franchise 
secured  to  it  under  §  20^  article  12,  of  the  Constitution  are  not 
discussed^  and  cannot  be  said  to  be  determined  in  the  case. 

It  is  my  opinion  that  the  Public  Service  Commission,  in  the 
interest  of  unimpaired  service  to  the  public,  should  have  ihe 
powers  claimed  for  it  by  the  majority.  However,  I  cannot  yield 
assent  to  the  proposition  that  we  should  fly  in  the  face  of  an 
apparently  decisive  ruling  by  the  supreme  court  and  spend 
thousands  of  dollars  of  public  money  that  may  be  required  to  be 
used  in  determining  the  necessily  for  advanced  street  car  fares 
in  St.  Louis,  with  the  likelihood  that,  at  the  conclusion  of  the 
investigation  and  after  a  review  of  our  decision  by  Ae  courts, 
all  our  labors  and  the  enormous  expense  will  go  for  naught 
Before  such  investigation  should  be  undertaken,  applicant  street 
railway  eompany  should  be  required  to  seek  and  secure  by  ap- 
propriate proceedings  an  expression  from  the  supreme  court  on 
this  important  question. 


NKW  JERSEY  BOARD  OF  PUBUC  ITTIIirrT  COMMISSIOMRRS. 

MARY  A.  KEOWN 

V. 

ATJiANTIC  CITY  RAILROAD  COMPANY. 

CinnmisHons  —  Jurisdiction  —  Equitable  relief. 

The  New  Jersey  CommiMion  has  no  jurisdictiiMi  to  award  such 
relief  as  might  be  granted  by  a  court  of  chancery  against  a  railroad 
company,  for  laying  new  tracks  over  land  not  included  in  its  right  of 
way,  and  for  using  its  tracks  for  purposes  not  contemplated  or  ap* 
proved  in  its  charter;  and,  therefore,  where  the  complaint  in  such  a  case 
is  not  directed  against  the  service  of  the  company,  or  any  practice 
which  militates  against  safety  of  service  or  the  violation  of  any  mu- 
nicipal ordinance  or  statute  relating  to  its  duties  as  a  public  utility, 
it  must  be  dismissed. 

[January  29,  1918.] 

ApPLioATioiT  for  relief  against  the  unauthorized  use  of  a 
right  of  way  by  a  railroad  company;  dismissed. 
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Appearanees:  Weaoott  &. Weaver,  by  E.  W.  Wescott,  far  peti- 
tioner; French  &Rioharddy  by  Thomas  £.  Frendiy  for  reepcmdent. 

By  the  Commission:  The  petitioner  is  the  owner  of  a  store 
and  dwelling  located  at  the  comer  of  Salem  and  Willow  streets, 
in  the  city  of  Gloucester,  where  Ae  petitioner  and  her  predeces* 
sor  in  title  have  for  many  years  conducted  and  carried  on  a  retail 
grocery  business. 

It  appears  that  the  right  of  way  of  the  respondent  company 
passes  inmiediately  along  the  nor&erly  side  of  petitioner's  prop- 
erty. 

The  petitioner  filed  her  petition  with  this  Board,  allying 
among  other  things : 

^^That  from  a  period  beginning  not  more  than  twelve  years 
prior  to  the  filing  of  said  bill  in  chancery,  said  railroad  company 
has  increased  the  use  of  its  said  way  and  extended  the  same  at 
said  point,  not  only  by  means  of  heavier  tracks,  engines,  and  cars, 
and  a  more  frequent  operation  of  trains,  but  by  laying  new  tracks 
over  land  not  included  in  its  right  of  way,  and  by  using  such 
tracks  for  purposes  not  contemplated  or  approved  in  its  charter, 
and  not  necessary  to  the  reasonable  convenience  and  service  of 
the  public ;  said  use  consisting  in  the  drilling  of  freight  trains  at 
said  point  and  in  the  keeping  of  freight  cars  on  such  new  tracks, 
as  well  as  by  using  its  other  tracks  there  for  unnecessary  drilling 
of  trains  and  stationing  of  engines  and  cars  at  unnecessary  and 
unreasonable  times,  and  for  unnecessary  and  unreasonable 
periods  of  time. 

"That  such  unnecessary  and  imreasonable  use  of  its  said  way 
by  said  company  had  been  and  continues  to  be  illegal  and  of 
substantial  and  continuing  damage  to  your  petitioner,  in  that  (1) 
access  to  her  said  store  by  the  purchasing  public  has  been  and  is 
cut  off  for  long,  unnecessary  and  unreasonable  lengths  of  time  by 
lines  of  moving  and  standing  freight  cars,  and  by  the  drilling  of 
freight  trains  up  and  down  before  her  said  property;  (2)  the 
atmosphere  in  and  about  her  said  dwelling  and  store  is  poUuted 
in  hot  weather  by  the  unnecessary  presence  on  said  tracks  im- 
mediately to  the  north  of  and  also  lying  in  and  along  Salem 
street,  of  oil  cars  and  cars  used  for  transporting  animal  matter ; 
and  by  the  loading  of  the  same,  which  pollution  is  detrimental  to 
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the  reasonable  and  lawful  enjoym^it  of  said  property;  (3)  the. 
exterior  and  interior  of  said  dwelliitg  is  eaten  and  blackened  by 
hot  cinders  and  smoke  from  such  drilling  and  standing  freight 
trains;  (4)  the  walls  and  foundations  of  said  house  are  teoken 
and  weakened,  and  fragile  goods  in  said  store  axe  broken  and 
destroyed  by  the  unnecessary  concussions  and  vibrations  of  such 
drilling  freight  trains;  (6)  the  lawful  enjoyment  of  the  premises 
is  disturbed  by  the  blowing  of  whistles  and  ringing  of  bells  on 
awh  freight  trains, — ^all  of  which  has  caused  and  is  causing  peti- 
tioner unnecessary  discomfort  and  vexation  and  steady  financial 
loss  apprcKximating  from  fifty  to  one  hundred  dollars  per  montk 
in  the  conduct  of  said  retail  grocery  business/' 
— and  praying  for  adequate  rdief  in  the  premises. 

The  respondent  company  answered,  denying  most  of  the  allega* 
tions  of  the  petition,  and  allying  that  the  use  of  its  tracks  iik 
front  of  petitioner's  property  and  the  op^ation  of  its  trains- 
thereon  was  proper,  and  such  as  usual  and  ordinary  operation* 
necessitated. 

It  also  appears  thai  originally  the  petitioner  filed  her  bill  id 
chancery  of  this  state,  alleging  substantially  as  in  her  petition 
filed  with  this  Board,  and  the  respondent  company  answered  to- 
the  same  effect  as  to  the  petition,  and  the  matter  came  on  for 
hearing.  The  court  of  chancery,  without  going  fully  into  the- 
facts,  was  of  opinion  that  relief  could  be  afforded  by  this  Board,, 
and  suggested  that  such  application  be  made,  pending  which  the 
cause  would  be  held  in  that  court 

The  matter  was  heard  some  months  ago,  at  the  conclusion  of 
which  counsel  asked  opportunity  to  file  briefs.  For  some  reason, 
briefs  were  not  promptly  filed  by  counsel  until  a  comparatively 
recent  date. 

Chapter  195,  Pamph.  Laws  1911,  16  (a)  and  (e)  provides: 

"16.  The  Board  shall  have  power 

"(a)  To  investigate,  upon  its  own  initiative,  or  upon  com- 
plaint in  writing,  any  matter  concerning  any  public  utility  as^ 
herein  defined. 

"(e)  After  hearing,  by  order  in  writing,  to  fix  just  and  rea- 
sonable  standards,  classifications,  regulations,  practices,  measure* 
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ments  or  service  to  be  f unuBhed^  imposed;  observed,  and  followed 
tiiereafiwr  by  any  public  utility  a3  herein  defined.'' 

And  also  prorides,  17  (a)  and  (b) : 

"17.  The  Board  shall  have  power,  after  hearing  upon  notice, 
by  order  in  writing,  to  require  every  public  utility  as  herein 
defined: 

"(a)  To  comply  with  the  laws  of  this  state  and  any  municipal 
ordinance  relating  thereto  and  to  conform  to  the  duties  imposed 
upon  it  tWeby  or  by  the  provisions  of  its  own  charter,  wheth- 
er obtained  under  any  general  or  special  law  of  this  state. 

"(b)  To  furnish  safe,  adequate  and  proper  service  and  to 
keep  and  maintain  its  property  and  equipment  in  such  condition 
as  to  enable  it  to  do  so." 

And  also  provides,  18  (c)  : 

"18.  No  public  utility  as  herein  defined  shall: 

"(c)  Adopt,  maintain  or  enforce  any  regulation,  practice  or 
measurement  which  shall  be  unjust,  unreasonable,  unduly  prefer- 
ential, arbitrarily  or  imjustly  discriminatory  or  otherwise  in 
violation  of  law;  nor  shall  any  public  utility  as  herein  defined 
provide  or  maintain  any  service  that  is  unsafe,  improper  or  in- 
adequate, or  withhold  or  refuse  any  service  which  can  reasonably 
be  demanded  and  furnished  when  ordered  by  said  Boiard/' 

Counsel  are  not  agreed  as  to  the  power  of  the  Board  to  grant 
relief  in  the  matter.  To  afford  relief  it  would  be  necessary  to 
conclude  that  this  Board  has  power  to  find  and  determine  that 
the  unreasonable  and  unnecessary  use,  if  any,  by  respondent  of 
its  trackS)  and  the  operation  of  its  trains  thereon  in  front  of  peti- 
tioner's property,  is  a  nuisance,  and  that  in  so  far  as  such  use 
and  operation  interferes  wilh  petitioner's  business  this  Board 
should  restrain  respondent  company ;  and,  to  the  extent  that  such 
use  and  operation  has  injured  petitioner's  business  and  property, 
this  Board  should  award  damages. 

Undoubtedly  the  court  of  chancery  has  jurisdiction  in  a  case 
0uch  as  this,  and  could  afford  adequate  relief.  Pennsylvania  B. 
Co.  V.  Angel,  41  N.  J.  Eq.  316,  56  Abl  Rep.  1,  7  Atl.  432 ; 
Od)ome  v.  O'Reilly,  42  N.  J.  Eq.  467,  9  Atl,  209. 

The  questions  presented  are:     First,  has  this  Board  power 
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under  the  statute  creating  it,  to  afford  the  petitioner  the  same 
relief  as  the  court  of  chancery  f  If  not,  second,  what  relief  can 
this  Board  give  the  petitioner  in  this  proceeding? 

In  Mungle  v.  Public  Service  R  Co.  1  K  J.  P.  U.  C.  203,  this 
Board,  addressing  itself  to  its  jurisdiction,  used  this  language: 

"It  is  to  be  observed,  in  the  first  place,  that  many  alleged  fail- 
ures of  public  utilities  to  comply  with  various  statutes  and  ordi- 
nances are  quite  akin  to  alleged  failures  of  individuals  or  ordi- 
nary corporations  to  make  a  similar  compliance.  Statutes  exist 
forbidding  false  imprisonment  and  libel.  It  cannot  with  reason 
be  contended  that  this  Commission  was  ever  expected  or  empow- 
ered to  take  cognizance  of  such  cases,  and  to  order  public  utilities 
guilty  of  these  or  similar  offenses  to  desist  therefrom  and  to 
conform  with  the  laws  forbidding  the  same. 

"Similarly,  an  ordinance,  as  for  example,  an  ordinance  govern- 
ing the  disposal  of  rubbish,  may  be  defied  by  either  a  natural  in- 
dividual, an  ordinary  business  corporation,  or  a  public  utility. 
But  the  obvious  remedy  for  such  a  violation  is  to  be  sought  in 
the  ordinary  legal  tribunals,  and  not  in  proceedings  brought  be- 
fore this  Commission. 

"It  does  not,  therefore,  follow  that  this  Board  can  or  ought  to 
take  cognizance  of  every  possible  violation  of  law  or  ordinance, 
by  a  public  utility,  unless  such  violations  are  of  a  kind  and  char- 
acter which  intrinsically  relate  to  the  special  nature,  work,  and 
function  of  a  public  utility  such  as  are  indicated  or  implied  in 
the  statutes  defining  the  powers  and  duties  of  this  Commis- 
sion.    •     •     •  ^ 

"As  we  have  intimated  above,  where  the  subject-matter  of  a 
contract  between  a  public  utility  and  a«municipality  consists  of 
matters  not  specifically  germane  to  the  essential  nature  and  func- 
tion of  a  public  utility,  the  municipality,  if  aggrieved  by  the 
utility's  noncompliance  with  the  contract,  must  apply  to  the 
courts  for  redress.  And  equally  where  the  subject-matter  of  such 
a  contract  is  removed  beyond  this  Commissicm's  inquiry  and 
review,  because  the  subject-matter  of  the  contract,  even  though 
germane  to  the  nature  and  function  of  a  public  utility  as  such,  is 
territorially  removed  from  the  jurisdiction  of  this  Commission, 
the  municipality  aggrieved  must  seek  redress  in  the  courts." 
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And  see  also  Merchantville  v*  Pemuqrlvania  R.  Co.  1  N.  J. 
P.  U.  C.  225. 

It  seems  to  the  Board  that  the  language  quoted  respecting  the 
JBoard's  jurisdiction  is  germane  to  the  question  involved  in  this 
proceeding. 

An  analysis  of  the  petitioner's  testimony  discloses  clearly  that 
her  complaint  is  not  directed  against  the  respondent  for  failure 
to  furnish  safe,  adequate,  and  proper  service  as  affecting  hei> 
self  and  likewise  others,  dananding  like  service;  nor  does  it 
xelata  to  the  special  nature,  work,  and  function  of  a  public 
utility  as  contemplated  by  the  statutes  defining  the  powers  and 
duties  of  this  Board.  The  complaint  is  one  that  challenges  the 
legal  right  of  respondent  to  occupy  and  use  the  lands  and  facili- 
ties now  occupied  and  used  by  it,  and  alleges  special  injury  to 
complainant  by  reason  of  the  usual  and  necessary  use  of  its 
facilities.  There  is  no  charge  that  it  is  unusual  or  impn^r 
operation,  as  such,  but  that  such  usual  and  ordinary  operation 
creates  a  nuisance  and  results  in  special  injury  to  petitioner. 

The  powers  and  duties  of  the  Board  are  statutory.  Beyond 
that  the  Board  has  no  authority.  The  Board,  in  examining  its 
statutory  jurisdiction,  finds  no  authority  empowering  this  Board 
to  declare,  even  though  such  is  the  fact,  that  the  matters  com- 
plained of  by  the  petitioner  constitute  a  nuisance.  If  it  did  so 
declare,  the  Board  has  no  power  to  issue  an  injunction  restrain- 
ing the  respondent  company,  or,  if  it  should  find  that  the  pe- 
titioner is  entitled  to  damages  in  a  certain  amount,  the  Board 
could  not  issue  an  execution  to  recover  such  amount.  If,  then, 
such  relief  is  the  relief  that  this  petitioner  seeks,  the  petitioner 
will  have  to  obtain  her  redress  from  the  courts. 

The  Board,  therefore,  determines  that  it  is  without  authority 
to  grant  such  relief  as  the  court  of  chancery  could  decree.  What 
relief,  if  any,  can  this  Board  give  in  the  premises  i 

The  Board  has  authority,  under  the  statute,  to  require  every 
public  utility  to  furnish  safe  and  adequate  and  proper  service. 
In  requiring  safe,  adequate,  and  proper  service,  this  Board  can 
■Qx  just  and  reasonable  regulations,  practices,  measurements,  or 
service  to  be  furnished.  If,  therefore,  the  petitioner's  complaint 
were  directed  against  service  of  the  respondent  company,  or  of 
any  practice  which  militated  against  safety  or  service,  or  violated 
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any  mimicipal  ardinanoe  or  statute  relating  to  its  duties  as  a 
public  utility,  rather  than  the  redress  of  private  rights,  this 
Board  might,  in  d^;ermiiung  what  is  safe,  adequate,  and  proper 
service,  change  the  regulations  or  practices  of  the  respondent 
company,  and  thereby  necessarily  afford  the  petitioner  material 
and  adequate  relief.  The  petitioner  files  no  such  complaint 
The  relief  to  be  afforded  must  be  sudi  as  would  not  invade  the 
constitutional  jurisdiction  of  the  court  of  chancery. 

The  Board  concludes  that,  fnxn  the  proofs  submitted,  there 
is  no  matter  within  its  eompet^ice  whidi  calls  for  a  corrective 
order. 

The  petition,  therefore,  will  be  dismissed  and  an  order  will 
be  accordingly  entered* 

Dated  January  29,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  £.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  Mardi,  Commissioners. 

Note. — General  powers  of  Commission. 

The  powers  of  the  Public  Utilities  Commission  are  conferred  bj 
statute,  and  it  possesses  no  authoritj  other  than  that  thus  vested  in 
it.  Cincinnati  v.  Public  Utilities  Commission  (1917)  —  Ohio  St 
— ,  117  N.  E.  381. 

In  Re  Indiana  General  Service  Co.  No.  3351,  Jan.  12,  1918,  the 
Indiana  Commission  said:  'This  Commission  has  no  authority  to 
settle  questions  of  disputed  title  to  properly.  If  the  city  .  .  . 
owns  any  of  the  properly  in  the  possessicm  of  tiie  .  .  .  company, 
this  Commission  cannot  change  such  title  by  any  order  it  might 
make  with  reference  to  the  sale  of  such  property.** 

In  Getschow  v.  Commonwealth  Land  Co.  Case  No.  128,  Oct.  13, 
1917,  the  Colorado  Commission  held  that  it  was  without  jurisdiction 
to  construe  or  enforce  private  contracts  between  individuals  and 
corporations. 

In  Atlantic  Coast  Line  B.  Co.  v.  State  (1917)  —  Fla.  — ,  74 
So.  695,  696,  the  court  in  a  headnote  stated :  *The  Bailroad  Com- 
missioners are  statutory  ofiScers  whose  powers  are  special  and  lim- 
ited. They  can  exercise  only  such  authority  as  is  legally  conferred 
by  express  provisions  of  law,  or  such  as  is  by  fair  implication  and 
intendment  incident  to  and  included  in  the  authoriiy  expressly  con- 
ferred for  the  purpose  of  carrying  out  and  accomplishing  the  pur* 
pose  for  which  the  oflBces  were  establidied.  Any  reasonable  doubt 
of  the  existence  in  said  Commissioners  of  any  particular  power  should 
be  resolved  against  their  exercise  of  such  power.*' 

A  Public  Service  Commission  cannot,  under  the  laws  of  New  York 
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state,  ttpprove  a  franchise  for  the  operation  of  a  mnnioipal  service 
plant  by  a  lessee,  in  the  absence  of  ratification  of  the  action  of  the 
mnnicipal  authorities  by  a  vote  of  the  electors.  Be  Qroton  Electric 
Power  Corp.  Case  No.  6198,  Oct.  23,  1917. 


NBW  JERSBY  BOARD  OF  PUBLIC  UTHilTT  OOBOaSSIONldlS. 

TOWNSHIP  OP  FLOBENCB 

V. 

PUBLIC  SPEVICE  GAS  COMPANY. 

ttetum  ^  Oa8  extensions  —  Computing  service  expenses  —  Amcfunt  — 
Factors. 

In  calculating  the  ez^iense  of  Benrice  for  gas  extensions,  it  is 
not  necessarily  correct  to  compute  the  return  on  the  capital  required 
on  the  basis  allowed  for  a  utility  as  a  whole;  since  each  extension, 
oonsidered  separately,  may  have  a  derelopment  period.  Just  as  the 
utility  aa  a  whole,  during  which  interest  should  be  computed  on  sn  ordi- 
nary  interest  basis. 

[February  11,  1918.] 

Complaint  of  the  Township  of  Florence  to  require  the  Public 
Service  Gas  Company  to  make  a  service  extension;  dismissed 
for  lack  of  evidence  as  to  amount  of  revenue  to  be  assured  on 
the  extension,  but  matter  will  be  reopened  on  application  of  pe- 
titioner for  submission  of  further  testimony  with  reference 
thereto. 

Appearances:  Charles  B.  Green  for  the  petitioner,  L.  D.  H. 
<}ilmour  for  the  respondent. 

By  the  Commission:  The  township  of  Florence  filed  a  com- 
plaint, ailing  among  other  things : 

That  the  township  committee  'Tias  done  everything  that  they 
possibly  could  to  have  the  Public  Service  Gas  Company  extend 
their  main  so  as  to  take  in  about  twenty-five  houses  in  this 
section"  (that  is,  ^Tlorence  Heights''  section  of  township  of 
Florence) ; 

That  "they  oould  extend  their  main  from  Cedar  Lane  .  .  . 
-cconing  over  and  following  Olive  street  to  the  intersection  of 
Delaware  avenue  and  Olive  street." 

That  ^^Uo  gas  company  could  make  conneetioais  from  their 
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mains  at  four  different  points ;  namely,  Dobbins,  Roebling,  Cedar 
Lane,  or  the  end  of  their  main  on  Front  street    .    .    .''• 

That  "finally  the  gas  company  told  the  township  committee 
that,  if  they  would  put  up  $1,500,  the  gas  company  would  extend 
their  main  to  take  in  this  section,  and  for  every  house  that  wa& 
erected  they  would  return  $50  until  the  $1,500  was  finally 
returned," 

The  respondent's  answer  to  the  complaint  was  as  follows: 

"The  estimated  cost  of  the  extension  used  by  the  Board's- 
inspector  is  not  the  company's  estimate.  4"  pipe  is  taken  at  65- 
cents  a  foot  laid.  The  pipe  alone  is  costing  65  cents  or  70  cents^ 
a  foot    4"  main  laid  costs  approximately  90  cents  a  foot 

"The  figure  for  plant  investment  of  $1.60  per  M  cubic  feet 
is  based  on  1911  figures.  These  are  inadequate  at  the  present 
time. 

"The  figures  used  by  the  Board's  inspector  in  eetimating  the 
cost  of  furnishing  the  service  are  based  on  costs  for  the  year 
1916,  which  are  considerably  less  than  present  costs.  They 
exclude  all  new  business  costs.  They  include  only  2  per  cent 
of  the  gross  revenue  for  franchise  tax,  notwithstanding  that  the 
company  will  be  liable  for  a  tax  of  3  per  cent  based  on  the 
revenue  for  1917,  4  per  cent  based  on  revenue  for  1918,  and  5 
per  cent  based  on  revenue  for  1919.  The  interest  on  the 
investment  is  figured  at  only  6  per  cent,  which  is  inadequate. 

"As  the  diflBculty  of  financing  and  the  difficulty  of  obtaining 
materials,  even  where  the  money  is  at  hand,  limits  the  extensions 
which  the  company  can  make,  it  is  not  in  the  interests  of  the^ 
general  public  that  extensions  should  be  made  under  a  guaranty 
in  excess  of  the  probable  business.  While  this  nmy  accommodate 
the  individual  applicant  for  service,  it  will  reduce  the  number 
of  customers  which  can  be  supplied,  and  is  not  in  the  interest 
of  the  greatest  number." 

The  Board's  engineer  investigated  the  matter  complained  of,, 
and  reported  that,  in  order  to  supply  the  houses  desiring  gas 
service  in  the  Heights  section  of  Florence,  it  would  be  feasible 
to  extend  the  existing  low-pressure  6-inch  main  on  Front  street 
from  the  dead  end  near  Spruce  street  easferly  1,880  feet,  thence 
southeasterly  for  a  distance  of  1,008  feet  to  Olive  street,  thence 
southward  on  Olive  street  for  a  distance  of  1,286  feet,  making  a 
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^  total  extension  of  4,124  feet    This  extension  would  now  serve 
seventeen  houses  and  six  street  lamps. 

The  cost  of  the  extension,  as  estimated  by  the  Board's  engineer, 
was  $3,173*60,  the  plant  investment  for  existing  facilities  was 
$783,  or  a  total  investment  of  $3,956.60.  The  cost  of  furnish- 
ing service  was  estimated  as  follows : 

622,000  cu.  ft.  of  gas  ®  $0.4017  iM»r  M  cu.  ft $209.60 

17  customera  @  $2.17  each  , 36.89 

Depreciation  1.62%  of  investment  59.35 

Taxes  0.7%  of  investment 27.70 

Interest  6.0%  of  investment 237.40 

Total  estimated  cost  including  6  street  lamps  @  $24.87 $571.03 

Estimated  revenue  598.05 

Deficiency  $32.08 

The  Board's  chief  inspector  recommended  .that  the  company 
be  required  to  make  the  extension  upon  receipt  of  an  assurance 
of  an  annual  revenue  of  $571. 

The  company's  witness,  Harry  Ellis,  claimed  that  the  low- 
pressure  extension  providing  for  6  street  lamps  and  17  customers 
would  cost  $3,900  at  prices  current  in  January,  1917.  He  pro- 
posed an  alternative  high-pressur^  extension  as  follows: 

Beginning  at  a  dead  end  of  the  2-incb' high-pressure  main  on 
Delaware  avenue,  Florence  (or  Dobbins)  station  of  the  Pennsyl- 
vania Bailroad,  495  feet  northwesterly  from  the  railroad  track, 
running  thence  along  Delaware  avenue  northwesterly  about  3,583 
feet  to  Front  street,  thence  westerly  along  Front  street  about  411 
feet  to  a  dead  end ;  with  a  lateral  extension,  from  the  foregoing, 
along  Olive  street  southwesterly  about  1,235  feet,  making  a  total 
of  5,229  feet  of  2-inch  wrought-iron  main  to  be  extended.  In- 
cluding seventeen-  services  with  governors  and  six  street  lamps, 
the  witness  estimated  the  cost  of  this  extension  to  be  $3,602.99 
(details  not  given).  The  cost  of  the  main  installed  was  figured 
at  52  cents  per  lineal  foot. 

The  company's  comptroller,  W.  S.  Barker,  submitted  the  fol- 
lowing estimate  of  the  cost  of  rendering  the  service,  including 
8  per  cent  return  on  capital  required  for  the  extension  and  for 
use  of  existing  facilities : 

Investment,  existing  facilities,  and  extensions 

Cost  of  extension   (by  Ellis)    $3,602.99 

Plant  investment  (existing  facilities)  $1.60  on  492  M  cu.  ft.  ...        7dS.0O 

Total  investment $4,340.99 
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ExpeMe  of  Senrice. 

1.  408,000  cu.  ft.  ®  41.64^ $169.82 

2.  Customer  cost  17  @  2.31 39.27 

3.  6  street  lamps  @  19.42 116.52 

4.  Tax  on  gross  earnings,  Z%  of  revenue 15.49 

6.  UncoUeetable  MIU  2.38 

6.  Depreciation,  li%  on  $4,341  65.11 

7.  Taxes,  0.7%  on  $4,341 30.39 

8.  Interest,  8%  on  $4,341 , *        347.28 

Total $786^ 

He  estimated  the  revenue  to  be  derived  on  same  as  follows : 

6  street  lamps $149.26 

17  customers   367.20 

Total    $516.45 

Deficit $270.18^ 

The  Board  is  of  the  opinion  that  the  estimate  of  $786.53  for 
expense  of  service  is  too  high.  If  computed  at  6  per  cent,  the 
revenue  required  on  the  basis  of  cost  submitted  by  the  company 
would  be  less  than  $700. 

It  is  not  necessarily  true  that  8  per  cent  should  be  earned 
during  the  development  of  each  particular  extension  any  more 
than  it  would  be  to  assume  that  a  company  should  earn  8  per  cent 
on  its  entire  capital,  used  and  useful,  during  its  development  pe- 
riod. Each  extension,  considered  by  itself,  may  have  its  develop- 
ment period,  just  as  the  company,  as  a  whole,  may  have  such 
period.  During  the  development  period  it  is  the  policy  to  com- 
pute interest  on  an  ordinary  interest  basis  (see  Long  Branch 
Commission  v.  Tintem  Manor  Water  Oo.  70  N.  J.  Eq.  71  et 
seq.,  especially  pp.  94  and  95,  62  Atl.  474).  In  that  case  the 
learned  chancellor  deemed  5  per  cent  sufficient,  whereas  the 
Board  has  used  6  per  cent  in  its  caleulaticttis  in  this  proceeding. 

The  Board  is  of  the  opinion  that  the  revenue  to  be  assured  on 
the  extension  for  seventeen  customers  and  six  street  lamps  lies 
between  $570  and  $700,  but  requires  more  evidence  to  fix  a 
more  definite  figure. 

In  view  of  tbe  above  facts,  the  petition  will  be  dismissed,  but 
the  matter  will  be  reopened  on  application  of  the  petitioner  if  it 
is  desired  to  submit  further  testimony  as  to  the  amount  of  annual 
revenue  which  will  be  assured  if  the  extension  is  ordered. 

Dated  February  11,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 
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NEW  JERSBY  BOARl>  OF  PUBIilO  UTUiFnT  COMMISSIONERS. 

BE  PUBLIC  SERVICE  ELECTBIC  COMPANY. 

evidence  <—  Burden  of  proef  —  Emergenoif  relief. 

t.  The  New  Jersey  Commissuni,  while  not  requiring,  in  an  emer- 
gency rate  proceeding,  proof  of  all  of  the  factors  entering  into  the  fix- 
ing of  a  rate  under  normal  conditions,  placed  upon  the  company  the 
burden  of  completely  justifying  its  application. 

Return  —  War  oendiUons  <—  Interest  of  puhUo  in  maintenance  of 
dividends. 

2.  The  importance  of  maintaining  the  property  of  public  utilities 
in  condition  to  render  effectite  aier?ice  is  emphasized  by  the  intimate 
relationship  of  their  continued  effective  operation  to  continued  efficient 
operation  of  war  industries,  the  public  having  a  vital  interest  in  main- 
taining the  fund  available  for  dividends,  as  well  as  the  maintenance  of 
their  credit. 

MUites  —  Electricity  —  Surcharge. 

3.  The  New  Jersey  Commission  approved,  as  a  war  measure,  the 
application  of  a  surcharge  to  an  electric  company's  schedule,  so  as  to 
increase  the  revenue  of  the  company  during  1918  by  approximately 
$1,000,000}  applicable  only  t«  power  consumers,  by  a  war  addition  of 
25  per  cent  to  each  bill  of  wholesale  power  and  kilowatt  year  cus- 
tomers, and  of  the  same  per  cent  to  each  bill  of  retail  power  customers 
on  the  part  of  the  bill  arising  on  account  of  all  current  except  that 
paid  for  at  the  first  step — the  bills  for  breakdown,  refrigerator,  and  ele- 
vator service  to  include  such  war  additions — together  with  a  supple- 
mentary ooal  clause  providing  for  further  additions  or  deductions  to 
the  charge  per  kilowatt  hour,  following  the  increase  or  decrease  of  the 
price  of  coal. 

[February  27,  1918.] 

Application  for  an  increase  in  electric  power  rates ;  emergency 
relief  granted.  The  Board  required  monthly  reports  from  the 
company  and  retained  jurisdiction  of  the  emergency  or  war  sur- 
charges approved,  for  the  purpose  of  modifying  or  abrogating 
the  same  if  conditions  should  change. 

Appearances:  T.  N.  McCarter,  Frank  Bergen,  L.  D.  H.  Gil- 
mour  and  E.  W.  Wakelee  for  Public  Service  Electric  Company; 
E.  F.  Merrey  for  Chamber  of  Commerce  of  Paterson ;  E.  6.  C. 
Bleakly  for  city  of  Camden;  Francis  Scott,  E.  B.  Lewis,  and 
Mayor  Amos  H.  Radcliffe  for  city  of  Paterson;  J.  B.  Eates  for 
CoUingswood  Borough;  Jerome  T.  Congleton  for  city  of 
Newark ;  Jerome  T.  Congleton,  C.  H.  Anderson,  and  G.  N.  Ceger 
for  New  Jersey  League  of  Municipalities;  J.  K.  English  for 
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Springfield  Township;  W,  H.  Barbour  for  Bajonne  Chamber 
of  Commerce;  William  C.  Asper  for  Weehawken;  Leo  J.  Coakky 
for  South  Amboy;  F.  W.  Yorston  for  New  Brunswick  Board  of 
Trade;  Fred  G.  Lane  for  Jersey  City  Chamber  of  Commerce; 
Warren  C.  King  finr  Manufacturers  Council  of  ISew  Jersey, 
Bound  Brook  Board  of  Trade,  Manufacturers  Association  of 
Bound  Brook;  William  F.  Hoffman  for  Board  of  Trade  of 
Xewark. 

By  the  Commisdon :  Although  not  specifically  stated  therein, 
the  petition  ia  in  effect  a  prayer  for  emergency  relief  on  account 
of  the  extraordinary  increases  in  the  cost  of  labor  and  materials 
entering  into  the  production  and  distribution  of  the  company's 
power,  arising  out  of  the  war.  That  the  company  regards  this  as 
an  emergency  petition  was  made  plain  in  the  testimony  of  Mr. 
McCarter,  president  of  the  petitioner,  who  stated:  "This  pro- 
ceeding we  have  here  to-day  is  not  the  usual  proceeding  of  a  rate 
case,  based  on  valuation.  It  is,  as  we  conceive  it  to  be,  an  appli- 
cation for  relief,  because  of  the  extraordinary  conditions  now 
existing.*' 

And  he  further  stated  in  cross-examination : 
Q.   (By  Mr.  Bleakly)     The  basis  of  this  application,  as  I 
understand  it,  is  due  to  these  extraordinary  war  conditions! 
A.  Yes,  sir. 

[1]  The  Board  has  dealt  with  this  application  as  one  growing 
out  of  extraordinary  war  conditions,  resulting  in  abnormally 
high  costs.  We  have  not  dealt  with  this  proceeding  as  we  would, 
under  normal  conditions,  deal  with  an  application  to  increase 
rates.  The  requirement  of  proof  of  all  of  the  factors  entering 
into  the  fixing  of  a  rate  would  involve  extended  hearings  and 
investigation  covering  so  long  a  period  of  time  as  to  result,  in 
effect,  in  a  denial  of  emergency  relief. 

However,  the  Board  has,  in  this  proceeding,  placed  upon  the 
company  the  burden  of  completely  justifying  its  application,  in 
view  of  the  emergency. 

It  is  a  matter  of  common  knowledge  that  u-ages  and  the  cost 
of  fuel  which  make  up  a  large  part  of  the  production  expense  of 
electric  light  and  power  companies  have  greatly  increased,  and, 
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in  fact,  that  all  labor  and  supplies  which  most  be  used  in  the 
process  of  operating  such  properties  and  maintaining  them  iu 
repair  have  risen  greatly  in  price  since  the  normal  pre-war  times, 
— in  some  instances,  in  the  case  of  supplies,  the  rise  being  more 
than  100  per  cent 

These  added  costs  must  be  m^  The  question  now  presented, 
therefore,  is  whether  they  may,  with  fairness,  be  met  by  an 
increase  in  rates. 

[2]  The  determination  of  this  question  ia  affected  by  several 
considerations.  Under  ordinary  conditions,  it  is  of  prime  public 
importance  that  the  property  of  public  utilities  be  maintained 
in  condition  to  render  effective  service.  In  the  present  emergency 
this  need  is  emphasized  by  the  intimate  relationship  of  continued 
effective  operation  of  public  utilities  to  continued  efficient  opera- 
tion of  war  industries.  The  former  is  indispensable  to  the 
latter.  Eevenues  must  yield  the  funds  whidi  are  to  maintain 
utility  property  in  condition  to  render  such  service. 

In  TTinlpTig  the  allowances  hereinafter  stated,  certain  sums 
have  been  included  to  cover  current  maintenance  and  appropria- 
tions for  replacements,  and  to  amortization  or  depreciation  re- 
serve to  meet  obsolescence  and  accruing  depreciation.  It  is 
imperative  that  these  allowances  be  held  by  the  company  to  meet 
such  requirements. 

We  have  not  dealt  with  the  value  of  the  property  in  this  pro- 
ceeding. In  the  existing  emergency  the  delermimng  considera- 
tion must  be  to  keep  the  property  in  uninterrupted  and  effective 
operation.  This  involves  the  payment  of  fixed  raitals  and 
charges,  without  regard  to  the  value  of  the  property ;  since  failure 
to  satisfy  such  contracted  rents  and  charges  would  jeopardize 
uninterrupted  operation. 

If  Ae  revenues  are  not  increased  to  meet  these  added  coats^ 

the    mcHieys    available    for    dividends    will    be    substantially 

diminished.     In  the  present  financial  situation,  the  public  has 

a  vital  interest  in  maintaining  the  fund  available  for  dividends 

on  the  stock  of  the  company.     Without  assurance  of  sufficient 

earnings  at  the  pres^it  time,  the  company  will  be  unable  to 

attract  new  capital  to  finance  the  extensions  that  are  required 

to  meet  war  needs.    A  material  decrease  in  dividends  would  not 

only  result  in  prevwating  the  free  flow  of  new  capital,  but  would 
P.U.R.1918B. 
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materiallj  depreciate  the  market  value  of  outstanding  securi* 
ties. 

This  possible  shrinkage  in  the  value  and  marketability  of  such 
securities  would  tend  to  undermine  confidence  and  render  im- 
stable  security  markets.  Such  a  condition  would  have  direct 
influence  upon  the  securing  of  money  by  the  national  government 
for  war  purposes. 

The  required  funds  for  these  purposes  must  be  yielded  by 
operating  revenues.  In  the  broad  view,  the  public  interest 
requires  it 

Testimony  in  this  case  given  by  the  Commissioner  of  Banking 
of  the  State  of  New  Jersey  emphasi^ses  the  importance  in  public 
policy  of  sustaining  in  this  time  of  emergency  the  credit  of  the 
public  utility  enterprises  of  the  state,  on  account  of  the  aggr^ate 
of  their  securities  whidi  are  now  held  by  the  banks  and  trust 
companies  of  the  state. 

The  needs  of  the  situation  are  summed  up  in  the  recent  annua) 
report  of  the  Comptroller  of  the  Currency  of  the  United  States,, 
quoted  in  the  record  of  this  ease,  as  follows: 

"The  work  of  war  has  thrown  upon  many  of  these  (public 
utility)  corporations  strains  which  they  are  unable  to  endure 
without  prompt  help.  The  costs  of  their  labor  and  of  all  ma- 
terial for  operation,  betterment,  and  upkeep  have  increased 
heavily  and  suddenly.  They  are  required  to  increase  radically 
and  quickly  their  service  and  facilities.  Industries  manufactur- 
ing war  munitions  and  materials  demand  of  the  public  utilities 
corporations  constantly  greater  supplies  of  power  and  light. 

•        •        • 

"•  •  •  It  is  essential  that  forbearance  and  consideration  are 
exercised  by  the  state  Commission  and  municipal  authorities, 
and  that  the  corporations  also  be.  permitted  to  make  such  additions 
to  their  charges  for  service  as  will  keap  in  them  the  breath  of 
polveneyv  protect  their  owners  against  unjust  loss,  and  give  them 
a  basis  of  credit  on  which  they  may  obtain  the  funds  with  which 
to  meet  the  strain  put  on  them  by  the  government's  needs.'* 

The  matter  has  been  further  considered  by  the  Secretary  of 
the  Treasury  in  a  l^iier  to  the  President  of  the  United  States, 
in  part  as  foUows: 

"Our  local  public  utilities  must  not  be  permitted  to  become 
weakened.  The  transportation  of  workers  to  and  from  out 
vital  industries,  and  the  health  and  comfort  of  our  citizens  in 
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their  homes,  are  dependent  upon  them,  and  the  necessary  power 
to  drive  many  of  our  war  industries  and  many  other  industries 
essential  to  the  war  is  produced  by  them. 

'^It  may  be  that  here  and  there^  because  of  the  prominence 
given  to  less  important  infterests  immediately  at  hand,  state  and 
local  authorities  do  not  always  appreciate  the  close  connection 
between  the  soundness  and  efficiency  of  these  local  utilities  and 
the  national  strength  and  vigor,  and  do  not  resort  with  sufficient 
promptness  to  the  call  for  remedial  measures." 

In  the  following  table  are  shown  the  financial  results  of  the 
operation  of  petitioner's  property  in  1916  and  1917,  and  the 
petitioner's  estimate  of  the  results  to  be  expected  in  1918  from 
operation  under  the  old  rates. 

Table  Showing  the  Financial  Results  of  Operation  Obtained  in  1916  and 
1917,  )ind  the  Petitioner's  Estimate  of  the  Results  to  be  Expected  from 
the  1918  Operations  under  the  Old  Rates. 


Results  of 
1916. 

Results  of 
1917. 

Company's 

Estimate  for 

1918. 

Oneratinfif  revenue   

$12,814,397.36 
6,703,316.83 

$15,168,265.44 
8,662,166.08 

$13,939,113.00 

Operating  expenses,   taxes,   and 
bad  debts    (i.  e.,  revenue  de- 
ductions   excluding    amortiza- 
tion)     

8,682,817.00 

Operating  income   (amortiasation 
not  deducted)    

$  7,111,280.53 
83,467.89 

$  ft,616,090.36 
71,868.62 

$  5,256,296.00 

'N^nnnr^prn'finor  innnrriA 

71,859.00 

Gross  income   (amortization  not 
deducted)   

$  7,194,749.92 
2,760,584.03 

$  6,687,948.98 
2,780,364.17 

$  6,328,165.00 

Income  deductions   (mostly  ren- 
tals of  property  of  underlying 
companiea) 

2,787,860.00 

Net   income    (amortiisition   not 
deducted )    

$  4,434,163.89 
17,001.36 

$  3,907,584.81 
20,793.19 

$  2,540,305.00 

Miscellaneous  appropriations   .. 

17,001.00 

'MiflcellaneoiiA  refund  a 

$  4,417,162.56 
31,545.16 

$  3,886,791.62 
73,499.16 

$  2,623,304.00 

Amount  available  fot  amortisa- 
tion dividends  and  surplus  . . . 
Oeneral  amortization 

$  4,448,707.69 
1,776,140.71 

$  3,930,290.77 
818,849.81 

$  2,623,304.00 
1,646,955.00 

Dlvidenda 

$  2,672,566.98 
2,380,000.00 

$  3,148,440.96 
2,620,000.00 

$     876,349.00 
2,280,000.00 

Surplus  .......•• ••... 

$     292,666.98 

826,440.96 

Deficit  

$  1,403,651.00 

Additional     amortization     esti- 
mated   by    company's   ordi- 
nary rule 

1,189,921.00 



Surplus ....•• 

$      292,566.98 

Deficit 

$      663,480.04 

$  1,403,651.00 
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In  its  petition  the  company  asks  for  an  increase  of  annua) 
revenue  of  $1,800,000,  to  be  provided  by  increasing  the  power 
rates  which  are  a  part  of  the  rate  schedules  now  in  effect,  but 
its  estimate  of  the  financial  results  to  be  expected  for  1918  under 
the  old  rates  as  set  forth  in  the  accompanying  table  shows  a 
deficit  of  $400,000  less  than  the  aforesaid  amount^  or  $1,400,000 
for  the  year,  after  paying  the  rentals  necessary  on  account  of  the 
underlying  properties,  paying  8  per  cent  on  the  outstanding 
capital  stock  of  the  ccnnpany  including  $3,000,000  of  capital 
stock  to  be  issued  for  cash  at  par  during  1918  to  be  used  in 
additions  to  plant,  and  providing  for  general  amortization  esti- 
mated according  to  the  company's  ordinary  rule. 

The  company  proposes  to  obtain  this  increase  of  $1,800,000 
in  annual  revenue  by  changing  the  schedules  of  rates  charged 
power  customers  as  shown  in  the  following  statement.  At  the 
same  iime  it  proposes  to  abrogate  the  existing  coal  clause  and 
substitute  therefor  a  coal  clause  on  a  different  base. 

Modifications  are  also  proposed  by  the  company  in  its  break- 
down service  power  rates,  and  the  company  proposes  to  abolish 
the  elevator  rates  and  refrigerator  rates  which  are  now  in  effect. 

These  proposed  changes  in  the  schedules  would  increase  the 
average  revenue  derived  therefrom  approximately  36  per  cent 

Supplementing  the  rate  schedule  of  the  wholesale  customers, 
there  is  now  in  effect  a  coal  clause  which  provides  for  an  addition 
of  .039  of  a  cent  per  kilowatt  hour  of  current  <K)nsumed  for  each 
35  cents  increase  from  an  average  cost  of  $4  per  gross  ton  for 
bituminous  coal  delivered  alongside  or  at  siding  of  generating 
stations  during  each  month ;  and  for  a  deduction  of  .039  of  a  cent 
per  kilowatt  hour  for  each  35  cents  of  decrease  from  an  average 
cost  of  coal  of  $3.60  per  gross  ton. 

The  company  proposes  a  new  coal  clause  to  supersede  the 

present  one,  and  to  apply  to  the  wholesale,  kilowatt  year  and 

retail  customers,  which  provides  an  addition  of  .028  of  a  cent 

per  kilowatt  hour  of  current  consumed  for  each  25  cents  of 

increase  from  an  average  cost  of  $5  per  gross  ton  of  bituminous 

eoal  delivered  alongside  or  at  siding  of  generating  stations  during 

each  month;  and  for  a  deduction  of  .028  of  a  cent  per  kilowatt 

ho'  r  for  each  26  cents  of  decrease  from  an  average  cost  of  coal 

of  $4.50  per  gross  ton. 
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Uniform  Retail  Power  Rate. 

Ist  step — 10  cents  to  be  paid  per  kilowatt  hour 
of  eonsnmption  each  month  up  to  and  includ- 
ing an  amount  of  kilowatt  hours  per  horse 
power  of  maximum  demand  of  

2d  step — ^To  be  paid  per  kilowatt  hour  for  the 
next  50  kilowatt  hours  consumed  in  such  month 
in  excess  of  the  first  step  of  the  rates 

8d  step — ^To  be  paid  per  kilowatt  hour  for  the 
next  600  kilowatt  hours  consumed  in  such 
month  in  excess  of  the  first  and  second  steps 
of  the  rates  

4th  step — ^To  be  paid  per  kilowatt  hour  for  the 
consumption  in  such  month  in  excess  of  the 
consumption  mentioned  in  the  first,  second,  and 
third  steps  of  the  rates 

The  customer  to  agree  to  a  minimum  bill  each 
month  equal  to  an  amount  per  horse  power  of 
tiie  full  rated  capacity  of  the  connected  load 
amounting  to  

Uniform  Wholesale  Power  Rate, 
A  primary  charge  to  be  paid  each  month  as 
follows: 

For  each  horse  power  of  customer's  maximum 
demand  in  such  month  up  to  and  including 
200  horse  power   

For  each  horse  power  of  Uie  customer's  maximum 
demand  in  such  month  over  200  horse  power 
and  up  to  and  including  400  horse  power 

For  each  horse  power  for  the  excess  of  the  cus- 
tomer's maximum  demand  in  such  month  over 
400  horse  power   

A  charge  for  electric  power  consumed  to  be  paid 

each  month  as  follows: 

For  each  kilowatt  hour  of  consumption  in  such 
month  up  to  and  including  3,000  kilowatt  hours 

For  each  kilowatt  hour  of  consumption  in  such 
month  over  3,000  kilowatt  hours  up  to  and  in- 
cluding 10,000  kilowatt  hours 

For  each  kilowatt  hour  for  excess  consiunption  in 

such  month  over  10,000  kilowatt  hours 

The  customer  to  guarantee  a  minimum  monthly 

bill    of    

KiloMoatt-Year  Rate, 

Customer  to  pay  per  year  per  kilowatt  of  maxi- 
mum demand   

Annual  guaranty  to  amount  to  tiiie  capacity  or  de- 
mand specified  by  the  customer  multiplied  by  . . 

The  minimum  guaranty  for  any  customer 


Present 
Rate. 


20  kw.   hrs. 


6# 


60^ 


$1.00 
1.36 
1.20 

24 
$300.00 

$66.00 

66.00 
$66,000 


Company's 

Proposed 

Rate. 


30  kw.  hrs. 


8< 


5.6< 

2.7< 
70# 


$2.00 
1.80 
1.80 

4# 

2.7< 
1.36^ 
$400.00 

$87.76 

87.76 
$87,750 


The  proposed  coal  clause  thus  raises  the  price  of  coal  at  which 

the  first  addition  to  the  chai^  for  current  will  be  made  from 

$4.38  per  gross  ton  to  $5.25,  and  raises  the  price  tt  which  the 
p.u.r.ioisb! 


Digitized  by 


Google 


864  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

first  deduction  from  the  charge  for  current  will  be  made  from 
$3.15  per  gross  ton  to  $4.25.  It  also  changes  the  step  on  which 
the  arddition  or  reduction  in  charge  will  be  made  from  35  cents 
to  25  cents. 

[3]  The  Board  has  considered  all  of  the  points  presented,  and 
is  convinced  that  the  general  public  interest  would  be  seriously 
injured  if  the  increasing  expenditures  of  the  petitioner  at  the 
present  time  caused  a  default  on  its  rentals,  or  if  its  revenue  fell 
off  to  a  point  which  injured  its  credit.  8uch  a  result  could  have 
only  one  consequence,  which  would  be  poor  service  to  the 
customers,  failure  to  make  the  enlargements  of  plant  which  the 
government  emergency  requires,  and  probable  financial  confusion. 
We  will  therefore  permit  the  petitioner  to  make  a  modification  of 
certain  of  its  changes,  in  the  form  of  a  surcharge  on  the  customers' 
bills  as  hereinafter  set  forth;  but  we  do  not  approve  of  the 
change  of  rate  schedules,  proposed  by  the  petitioner.  The  sur- 
charge is  approved  during  the  continuance  of  the  national  emer- 
gency, or  until  modified  or  abrogated  by  order  of  the  Board. 

It  is  obvious  from  the  company's  estimates  that  Uie  Board 
should  not  approve  an  increase  in  revenue  of  more  than  $1,400,- 
000  over  what  would  be  obtained  from  the  present  rat«s.  All 
things  considered,  we  are  of  the  opinion  that  an  inereaae  of 
$1,000,000  will  enable  the  company  in  1918  to  pay  its  rentals, 
to  pay  dividends  at  8  per  cent  on  its  capital  stock,  and  to  appro- 
priate to  general  amortization  a  sufficient  sum  under  present 
conditions,  even  if  the  conditions  throughout  the  year  prove  to 
be  as  unfavorable  as  the  estimation  of  the  company  indicate.  The 
Board  will,  therefore,  approve  as  a  war  emergency  measure  the  ap- 
plication of  a  surcharge,  so  as  to  increase  the  revenue  of  the 
company  during  1918  by  approximately  $1,000,000  over  what 
would  be  produced  by  the  present  rates,  without  taking  into 
account  the  present  coal  clause.  The  Board  does  this  entirely 
as  a  war  emergency  measure,  and  does  not  at  this  time  pass  upon 
the  reasonableness  of  the  company's  rule  for  determining  the 
appropriation  for  general  amortization.  Such  and  like  matters 
must  be  left  for  consideration  under  more  normal  conditions. 

It  is  reasonable  that  this  increaefe  in  rates  should  affect  only 
ihe  power  customers,  since  the  elements  of  increased  cost  enter 
into  tjiis  service  to  a  laiger  proportion  tban.  into  the  lighting 

P.U.R.1918B. 

Digitized  by  LjOOQIC 


E£  PUBLIC  SEEVICE  iX^XRIC  CO.  865 

service ;  and  that  it  shall  be  in  the  f  onn  o|  an  addition  or  war 
surehargp  to  the  billa  as  determined  under  the  present  rate 
achodnles.  We  find  that  a  suitable  way  to  provide  the  increase 
will  be  by  adding  to  each  bill  of  the  wholesale  power  and  kilowatt- 
year  customers  a  war  addition  of  25  per  cent,  and  to  each  bill  of 
the  retail  power  customers  a  war  addition  of  25  per  cent  on  the 
part  of  the  bill  arising  on  account  of  all  current  except  that  paid 
for  at  the  10-cent  stop;  the  bills  for  breakdown  service,  those 
under  the  refrigerator  rate,  and  those  under  the  elevator  rate, 
to  also  indude  war  additions  as  above* 

As  heretofore  pointed  out  the  new  coal  clause  proposed  by  the 
company  provides  for  an  addition  to  the  charge  per  kilowatt  hour 
of  current  consumed  by  wholesale,  kilowatt  year  and  retail  custom- 
ers when  the  cost  of  bituminous  coal  reaches  $5.25  alongside  or 
on  siding  of  generating  stations,  and  for  a  deduction  when  the 
cost  of  coal  reaches  $4.25  per  gross  ton.  The  estimates  of 
increased  operating  expense  of  the  company  are  based  cm  such  cost 
of  coal  of  approximately  $5,25,  co^isequently  the  cost  of  coal  at 
which  the  added  charge  shall  be  made  should  be  higher  and  the 
price  of  coal  at  which  a  deduction  in  charge  shall  be  made  should 
also  be  higher.  The  Board  will  aj^rove  a  coal  clause  supple- 
mentary to  the  application  of  the  above  war  additions,  like  that 
proposed  by  the  company,  but  in  which  the  price  of  coal  at  which 
the  first  addition  to  the  charge  for  current  consumed  will  be 
made  is  not  less  than  $5.50  per  gross  ton,  and  at  which  the  first 
deduction  in  ^  charges  will  be  made  is  not  less  than  $5  per  gross 
ton;  the  coal  clause  to  apply  to  the  current  consumed  by  the 
wholesale  and  kilowatt-year  customers  and  to  the  current  con- 
sumed by  the  retail  customers  except  that  paid  for  at  the  10-cent 
rate. 

The  petition  of  the  company  is  therefore  dismissed,  and  the 
proposed  rates  are  susp^ded  with  leave  to  the  company  to  file 
tariffs  amended  by  providing  for  a  war  surcharge  and  coal  clause 
»8  ajbore  set  f  onA,  to  go  inbo  eff?eb  K^tk  iixe  ^ebn^ary  pales.  The 
Board  hereby  requires  reports  to  be  rendered  to  it  by  the  com- 
pany of  the  operating 'revenue,  oi^atiiig  deductions  excluding 
general  amortization,  nonoper^^ing  ix^come,  income  deductions, 
and  balance  available  for  amortization  dividends,  and  surplus  for 
each  succeeding  month,  with  comparison  with  tne.  figures  for 
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the  corresponding  month  of  1917,  and  the  Board  will  retain 
jurisdiction  of  the  emergency  or  war  surchai^  thus  approved, 
for  the  purpose  of  modifying  or  abrogating  them  as  and  if  the 
conditions  change. 

The  Board  has  received  protest  against  an  allowance  of  the 
full  amount  of  the  emergency  increase  prayed  for  by  the  pe- 
titioner, and  has  been  requested  not  to  allow  any  increase  to  taike 
effect  until  the  April  sales.  With  respect  to  the  first  objection, 
the  conclusion  of  the  Board  as  herein  shown  is  that  this  objection 
has  merit  With  respect  to  the  s€kK)nd  objection,  the  Board  is  of 
the  opinion  that  the  measure  of  relief  to  be  afforded  should  be 
applied  to  February  sales,  as  the  emergency  is  inmiediate. 

Acceptance  by  the  company  of  the  increases  herein  allowed, 
will  be  taken  as  a  stipulation  that  abrogation  or  modification  of 
the  war  surcharge,  including  coal  clause  allowances,  may  be  made 
as  and  if  conditions  as  indicated  by  operating  results  warrant. 

Dated  February  27,  1918. 

Board  of  Public  Utility  Commissioners,  Balph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March^  Commissioners. 

Note.— In  Be  Public  Service  Gas  Co.  Eebruary  27,  1918,  an  ap- 
plication for  an  increase  in  gas  rates,  decided  at  the  same  time  as  the 
application  in  the  above-entitled  case,  emergency  relief  was  granted 
upon  similar  grounds.  The  company  asked  for  an  increase  in  reve- 
nue of  approximately  $1,485,000,  to  be  provided  by  levying  a  service 
charge  of  26  per  cent  per  month  upon  each  of  its  customers  in  addi- 
tion to  the  regular  charge  for  gas.  The  Commission,  however,  did 
not  approve  ihe  introduction  of  a  service  charge,  but  allowed  the  pe- 
titioner to  make  a  war  surcharge  of  7  cents  per  1,000  cubic  feet  of 
gas  consumed,  to  be  added  alike  to  all  customers'  bills,  and,  in  con- 
nection therewith,  required  the  withdrawal  of  all  rates  under  the 
existing  schedule  which  were  less  than  65  cents  per  1,000  cubic  feet 
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rate  contract  by  the  filing  of  a  new  schedule,  where  the  contract  was 
not  made  in  oonformity  with  the  law  and  order  of  the  Commission; 
oonaomers  being  bound  to  ascertain  whether  their  contracts  conform, 
in  rate  and  general  provisions,  to  schedules  on  file. 
Rates  —  Contracts  —  Abrogation  hy  filing  of  hew  schedule. 

2.  A  public  utility  cannot,  by  the  filing  of  a  new  schedule,  abro- 
gate rate  contracts  lawfully  made,  pursuant  to  a  former  schedule,  for 
a  fixed  term  at  specified  rates/and  for  a  minimum  quantity  of  consump- 
tion, on  the  theory  that  such  contract  rates  would  be  discriminatory 
under  the  new  schedule;  and  a  new  schedule  is  unjust,  unreasonable, 
and  unlawful  to  the  aztent  that  it  fails  to  proTida  a  separate  classi- 
fication for  sucl^  prior  oontraett. 

Boies  —  Contracts  —  Specific  enforcement. 

3.  A  proceeding  to  determine  the  validity  of  a  rate  schedule  abro- 
gating existing  contracts  is  not  one  for  the  specific  enforcement  of  such 
contracts. 

[February  25,  1918.] 

Pboosedino  on  the  motion  of  the  Commission  concerning  the 
rates  and  charges  for  steam  heat,  provided  for  in  a  schedule  filed 
May  1, 1917,  to  become  efiPective  June  1, 1917 ;  company  directed 
to  file  a  supplement  to  such  schedule  to  provide  that  all  contracts, 
made  in  conformity  with  a  schedule  efiPective  November  1,  1916, 
and  outstanding  cm  June  1,  1917,  unless  thereafter  canceled  by 
mutual  consent,  shall  be  in  full  force  and  efiPect 

Whitney,  Commissioner:  On  May  1,  1917,  the  New  York 
Steam  Company  issued  and  posted  a  new  schedule  of  rates  for 
steam  service  within  the  borough  of  Manhattan  which  became 
eflFective  on  June  1,  1917.  By  this  schedule,  the  rates  of  the 
New  York  Steam  Company  for  all  classes  of  its  patrons  were  in- 
creased, and  various  changes  were  made  in  the  terms  and  condi- 
tions of  the  several  forms  of  contract  which  had  been  provided  in 
the  superseded  rate  schedule.  Before  the  new  schedule  became 
effective  and  on  May  28, 1917,  the  company  sent  a  circular  letter 
to  its  customers  inclosing  a  copy  of  the  new  schedule  and  stating, 
in  part,  as  follows :  ".  .  .  Please  take  notice  that  all  of  the 
provisions  as  to  rates,  terms,  and  conditions,  contained  in  said 
new  schedule,  are  applicable  to  all  existing  service  agreements, 
applications,  and  term  contracts,  of  whatsoever  nature,  date,  or 
period,  for  service  rendered  on  and  after  June  1,  1917,  and  until 
further  notice.  .  .  .  We  further  desire  to  call  your  atten- 
tion to  the  fact  that,  owing  to  the  greatly  increased  cost  of  steam 
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generation  during  the  past  year, — due  to  increased  cost  of  fuel, 
labor,  and  supplies, — ^we  have  found  it  absolutely  necessary  to 
advance  our  rates  in  order  to  protect  the  company  against  enor- 
mous losses.  .  .  .  "Notwithstanding  the  fuel  and  labor 
situation,  which  is  perhaps  without  precedent  in  this  country,  we 
feel  confident  we  can  continue  to  furnish  our  consumers  an  unin- 
terrupted and  economical  service,  for  the  reason  that  we  are  pro- 
viding greatly  increased  coal  storage  facilities,  and  propose  to 
take  every  precaution  against  a  possible  interrupti<Mi  in  the  serv- 
ice due  to  lack  of  fuel  or  labor  troubles,     .     .     ." 

Thereafter,  various  consumers  complained  to  the  Commission 
of  the  abrogation  of  the  existing  contracts  which  they  had  made 
with  the  steam  company  for  a  definite  term,  at  specified  rates  and 
for  a  minimum  quantity  to  be  consumed  during  the  term  or 
stated  periods ;  and  the  Conmiission  on  its  own  motion  thereupon 
instituted  this  proceeding  for  the  purpose  of  inquiring  and  deter- 
mining whether  the  rates  and  charges  demanded,  charged,  or  col- 
lected were  unjust,  unreasonable,  and  unjustly  discriminatory  or 
unduly  preferential. 

[1,  2]  The  issues  raised  in  this  proceeding  fall  within  two 
separate  questions,  which  are  susceptible  of  independent  consider- 
ation and  determination,  viz.:  (1)  May  a  steam  company  after 
majcing  contracts  wjth  its  customers  for  the  supply  of  steam  for 
a  fixed  term  at  specified  rates  and  for  a  minimum  quantity  of 
consumption,  involving  mutual  covenants,  nevertheless  abrogate 
such  contracts,  whether  or  not  they  were  mfide  pursuant  to  and 
in  accordance  with  the  company's  legally  established  rate  sched- 
ule; and  (2)  are  the  basic  rates  of  the  schedule  which  any  or  all 
consumers  of  the  steam  company  may  be  lawfully  charged  unjust, 
xinreasonable,  unjustly  discriminatory,  or  unduly  preferential? 

The  issues  with  respect  to  the  effect  of  the  new  schedule  upon 
outstanding  contracts  have,  after  full  opportunity  of  hearing  to 
all  interested  parties,  been  submitted,  and  that  question  is  now 
before  the  Commission  for  decision.  With  respect  to  the  reason- 
ableness generally  of  the  basic  rates  and  charges  set  forth  in  the 
schedule,  further  hearings  are  to  be  held^  and  no  determination 
thereon  is  here  made. 

The  company  urges  that  all  term  contracts  of  a  public  utility 

are  subject  to  a  lawful  change  in  the  rate  in  the  manner  prescribed 
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1^  law,  although  that  change  may  have  been  voluntarily  effected 
by  the  utility  itself.  It  is  conceded,  however,  that  the  rates, 
charges,  acts,  and  regulations  contained  in  the  new  schedule  may, 
after  a  hearing  by  the  Commission,  be  declared  unreasonable  and 
discrifiiinatory.  In  substance,  the  contention  is  that,  as  long  as 
the  new  schedule  is  permitted  to  be  in  effect,  it  is  binding  upon 
aU  alike  irrespective  of  the  fact  that  prior  contracts  between  the 
steam  company  and  its  customers  fixing  different  rates  have  not 
expired. 

Nevertheless,  the  question  here  presented  is  whether  the  new 
schedule,  in  its  application  to  service  already  governed  by  the 
prior  lawful  and  unexpired  contract,  in  the  first  place,  should 
have  be^i  put  into  effect  by  the  steam  company,  and,  in  the  next 
place,  should  be  permitted  by  this  Commission  to  remain  in  ef- 
fect. The  Commission  must  in  this  proceeding  inquire  into 
and  determine  whether  the  new  schedule  is  in  fact  unlawfiil  and 
unjust  in  failing  to  give  due  recognition  to  the  continued  validity 
of  the  term  contracts,  and  whether  the  Commission  should  not 
order  a  supplement  to  be  filed  which  vrill  effectuate  such  a  result* 

The  distinction  between  a  legal  and  a  lawful  schedule  has  been 
pointed  out  in  several  decisions  of  the  liiterstate  Commerce  Com- 
mission. In  Poor  V.  Chicago,  B.  &  Q.  R.  Co.  12  Inters.  Com. 
Rep.  418,  425,  the  Interstate  Commerce  Commission  said:  "A 
rate  may  be  lawrful  in  the  sense  that  it  is  the  regularly  published 
rate  and  therefore  the  only  rate  under  which  traffic  may  lawfully 
move,  and  yet  at  the  same  time  be  unlawful  in  the  sense  that  it 
is  excessive  and  unreasonable  in  amount.  Its  lawfulness  as  the 
published  rate  is  to  be  tested  by  the  mere  inspection  of  the  sched- 
ules  on  file  with  the  Commission ;  and  if  found  to  have  been  pub- 
lished in  conformity  with  the  requirements  of  law  that  rate  must 
in  all  eases  be  charged  and  actually  collected  by  the  carrier  even 
thou^  it  may  be  excessive.  Whether  or  not  it  is  unlawful  in 
the  aense  ot  being  excessive  depends  upon  all  the  circumstances 
and  conditions  ihat  are  recognized  as  having  a  legitimate  in- 
fluence in  rate  making.'' 

In  Arkansas  Fuel  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  16  Inters. 
Com.  Rep.  96,  97,  tfce  Interstate  Commerce  Commission  made 
this  ve»y  pertinent  statement ! 

"It  is  provided  in  §  6  of  the  act  [Interstate  Commerce  Act] 
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that  no  carrier  shall  collect  or  receive  a  greater  or  less  compensa- 
tion than  the  rates  specified  in  the  tariff  in  effect  at  the  time  of 
the  movement.  Other  provisions  of  law  make  it  a  misdemeanor 
for  the  carrier  to  depart  from  the  published  rate.  In  dealing 
with  shippers  the  carrier  is  therefore  required  to  conform  the 
freight  charges  actually  collected  to  the  amount  fixed  in  its  pub- 
lished tariffs.  In  that  sense  the  published  rate  in  effect  at  the 
time  of  the  movements  is  therefore  the  legal  rate.  It  is  what  the 
letter  of  the  law  requires  the  shipper  to  pay  and  the  carrier  to 
collect 

^^But  the  first  section  of  the  act,  following  the  rule  of  the  c<Hn- 
mon  laW;  declares  that  all  charges  for  services  rendered  by  a  car- 
rier in  the  transportation  of  passengers  or  property  shall  be 
reasonable  and  just.  It  also  declares  every  unjust  and  unreason- 
able charge  for  such  a  service  to  be  unlawful.  In  publishing  a 
rate  or  a  schedule  of  rates  the  carrier  therefore  acts  under  this  ad- 
monition of  the  statute.  If  it  promulgates  a  rate  in  violation  of 
this  injunction,  that  is  to  say,  if  it  establishes  a  rate  that  is  ex- 
cessive and  therefore  unjust  and  imreasonable,  it  is  not  a  lawful 
rate  when  its  reasonableness  is  subsequently  questioned  upon 
complaint  filed.  While  it  may  be,  and  indeed  is,  the  legal  rate 
— the  rate  that  must  be  paid  by  the  shipper  and  collected  by  the 
carrier  because  it  is  the  published  rate — the  mere  publication 
cannot  make  a  rate  lawful  that  is  unreasonable,  and  excessive. 
No  rate  can  be  lawful,  in  the  sense  of  being  immune  from  attack, 
either  with  respect  to  past  or  future  shipments^  if  it  be  excessive 
and  unreasonable  in  amount.'' 

Provisions  similar  to  those  referred  to  in  the  cases  decided  by 
the  Interstate  Commerce  Commission  are  found  in  §§  79  and  80 
of  the  Public  Service  Commissions  Law,  hereinafter  set  forth, 
and  the  interpretation  of  the  purport  of  the  Federal  statute  should 
be  applied  here.  It  is,  in  my  opinion,  correct  that,  under  the 
provisions  of  §  80  of  the  Public  Service  Conmiissions  Law,  the 
steam  company  had  the  power  to  file  the  sdiedule  of  June  1, 
1917;  and  that,  as  long  as  that  schedule  remains  in  effect,  the 
rates  therein  specified  must  in  all  cases  be  chaxged  and  collected, 
although  the  charge  that  they  are  unlawful,  unju^  unreasonable, 
and  discriminatory  may  be  well  founded.  But,  upon  proper  pro- 
cedure, the  rates  or  schedule  may  be  found  and  declared  to  be 
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unlawful,  and  may  beeome^  in  respect  of  service  furnished  while 
such  rate  or  schedule  is  in  effect,  the  basis  of  a  claim  for  repara- 
tion. In  other  words,  there  is  a  difference  between  holding  that 
all  service  and  contracts  must  conform  with  filed  schedules,  and 
holding  that  the  schedules  are  inherently  unlawful  or  unreason- 
able. 

This  Commission  has  no  power  to  suspend  schedules  of  steam 
companies,  and  it  was  not  obliged  to  hold  hearings  and  determine 
the  legality  of  any  provision  of  the  schedule  within  the  thirty 
days  intervening  between  the  issuance  of  the  schedule  and  its 
effective  date.  That  period  intervened  so  that  ample  notice 
might  be  given  of  the  contemplated  changes.  The  Commission 
can  at  any  time  inquire  into  the  lawfulness  or  reasonableness  of 
any  provisions  of  the  schedule. 

With  these  principles  in  mind  the  facts  in  this  proceeding  will 
be  considered  to  determine  what,  if  any,  relief  should  be  granted. 

As  the  various  contracts  outstanding  on  June  1,  1917,  be- 
tween the  company  and  its  consumers  were  dissimilar  in  form 
and  content,  and  were  made  at  various  times  and  under  various 
schedules,  the  effect  of  the  filing  of  the  new  schedule  upon  some 
of  the  contracts  may  well  be  different  than  upon  others,  and  the 
measure  of  relief  to  be  granted  may  not  be  the  same.  According- 
ly, a  statement  of  the  history  of  the  company's  schedules  and  con- 
tracts is  necessary  to  a  determination  of  the  questions  presented. 

On  November  24,  1914,  and  in  pursuance  of  the  provisions  of 
subdivision  10  of  §  80  of  the  Public  Service  Commissions  Law, 
the  Commission  made  an  order  in  case  No.  1890  requiring  every 
steam  corporation  to  file  with  the  Commission,  at  least  thirty 
days  before  any  schedule  of  rates  or  forms  of  contract  go  into 
effect,  printed  schedules  showing  all  rates  and  charges  made,  all 
forms  of  contract  or  agreement,  and  all  rules  and  regulations 
relating  to  rates,  charges,  or  service  used  or  to  be  used,  and  all 
general  privileges  and  facilities  granted  or  allowed.  The  order 
further  provided,  in  detail,  as  to  the  form  and  contents  of  the 
Bchedule.  On  December  26,  1914,  the  company  filed  with  the 
Commission  a  document  entitled,  ^^Schedule  Showing  the  Present 
General  Meter  Bates  for  Steam  Supplied,"  and  also  filed  several 
forms  of  contract  which  were  then  in  use  by  the  company.  These 
papers  did  not,  in  form  or  in  substance,  comply  with  the  statute 
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or  witt  the  filing  order  of  the  Commission  in  case  No.  1890. 
On  June  26,  1916,  the  company  filed  with  the  Commission 
another  document  entitled  "Temporary  Schedule  of  Rates,^'  bj 
which  the  company  intended  to  increase  its  then  effective  rates. 
As  this  document  was  not  considered  by  the  Commission  as  com- 
plying with  the  filing  order  and  statute,  a  proceeding  was  insti- 
tuted in  case  No.  2151  to  inquire  whether  the  company  had 
violated  the  law  by  advancing  the  price  of  steam  vrithout  filing 
a  schedule  in  accordance  with  the  filing  order  and  the  statute. 
In  accordance  with  the  rulilig  made  by  me  at  the  hearing  in  the 
latter  proceeding,  that  neither  the  schedule  of  December  26, 
1914,  nor  the  supplement  of  June  26,  1916,  complied  with  the 
requirements  of  the  statute  and  the  terms  of  the  Commission's 
order  prescribing  the  form  and  contents  of  rate  schedules,  the 
company  issued  and  posted,  on  October  31,  1916,  a  new  schedule 
which,  under  permission  granted  by  the  Commission,  became 
effective  on  November  1, 1916,  upon  less  than  thirty  days'  notice. 
The  schedule,  in  form,  complied  with  the  requirements  of  the 
filing  order  and  the  statute.  It  contained  a  schedule  of  general 
rates  used  in  calculating  the  monthly  bills  as  measured  by  meter, 
and  also  contained  forms  of  contract  for  tse  respectively  by  an- 
nual power  consumers,  apartment  house  consumers,  and  summer 
power  consumers.  In  addition,  it  contained  a  schedule  of  "other 
rates"  knd  "guaranteed  steam  consumption  for  annual  power 
contract  consumers''  which  purported  to  apply  to  contracts 
already  in  force,  and  which  did  not  expire  prior  to  November  1, 
1916.  'The  form  of  contract  used  for  annual  power  consumers 
appears  in  the  schedule  annexed  hereto.  The  contract  for  sum- 
mer power  consumers  was  essentially  similar  in  form. 

This  schedule,  which  became  effective  November  1,  1916,  re- 
mained in  effect  without  change  until  April  14,  1917,  when  the 
company,  as  a  result  of  a  special  permission,  put  in  effect  a  sup- 
plement providing  for  the  following  contract  rider  to  be  attached 
to  all  service  applications  or  contracts  made  an  and  after  April 
li,  1917 jf  and  to  all  renewal  of  applications  or  contracts  expir- 
ing ori  and  after  that  dale: 

"It  la  understbod  and  agreed  that  in  thd  event  of  any  change 
or  modification  in  the  service  charge  (rates),  rules,  regulations 
or  conditions  herein  contained,  or  applicable  to  this  service  appli- 
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catioQ  or  conti^act,  wbio^  may  become  effective  upon  th^  issuance 
'lereaf  ter  of  any  new  schedule  or  supplement  under  order  or  by 
permission  of  th^  Public  Service  Commission  for  the  First  Dis- 
trict^ then  in  that  event  this  service  application  or  contract  shall 
be  subject  to  all  such  changes  or  modificaticms  after  said  new 
schedule  or  supplement  has  been  issued,  posted,  a^id  ^hen  elec- 
tive. 

^^It  is  further  understood  and  agreed  that  in  the  event  of  any 
change  or  modification  in  the  company's  schedule  or  supplement 
affectii^  the  service  charge  (rates),  which  would  operate  to  in- 
crease the  cost  of  the  se^ice  to  the  consumer,  the  company  shall 
notify  the  consumer  upon  the  issuance  of  said  ne>Y  schedule  or 
supplement  of  such  change  or  modification  in  said  service  chai^ge 
(rates),  and  the  consumer  thereafter  may  at  his  option  cancel 
said  application  or  contract  for  service  upon  giving  the  company 
three  (3)  days'  written  notice  any  time  prior  to  the  eff^^v^  date 
of  the  said  new  schedule  or  supplement." 

The  supplement  did  not,  however,  attempt  to  impose  this  or(^er 
upon  contracts  made  prior  to  April  14,  1917.  Thereafter  on 
May  1, 1917,  the  company  issued  the  new  schedule,  effective  June 
1,  1917,  the  propriety  of  whose  application  to  prior  term  con- 
tract consumers  is  now  under  con^deration. 

This  schp^ule  provided  for  the  following  classes  of  service: 

Bate  A  or  general  service — under  which  the  consumer  agreed 
to  pay  for  a  minimum  of  10,000  kals.*  during  the  term  of  agree- 
ment, the  period  of  the  contract  to  be  filled  in  by  the  company 
depending  upon  conditions. 

Kate  B — annual  power  service — ^under  which  the  consumer 
agreed  that  the  minimum  monthly  quantity  to  be  paid  for  shall 
not  be  less  •.ban  250,000  kals.  and  that  the  period  of  which  con- 
tract should  be  not  less  than  one  year.  (The  form  of  this  con- 
tract  is  set  out  in  aa  appended  schedule.) 

Bate  C—^apartment  houi^e  service — ^under  which  the  consumer 
agreed  that  the  minimum  monthly  quantity  to  be  paid  for  should 
not  be  less  than  100,000  kals.  when  the  period  of  service  was 
twelve  consecutive  months,  or  150,000  kals.  where  tjie  period  of 
service  was  eight  consecutive  months,  0io  period  of  the  contract 
to  be  filled  in  |)y  t^e  compai^y  depending  upon  conditions.. 

*A  'leal."  is  defined  in  tbe  Bchedule  at  one  pound  of  water  evaporated 
into  steam  or  one  pound  of  steam  condensed  into  water. 
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Bate  D — summer  power  service — ^under  "which  the  constimer 
agreed  that  the  minimum  monthly  quantity  to  h6  paid  for  should 
be  not  less  than  100,000  kals.,  the  period  of  the  contract  to  be 
filled  in  by  the  company  depending  upon  conditions. 

Rate  E — auxiliary  or  emergency  heating  service. 

One  of  the  terms  and  conditions  which  the  schedule  of  June 
1,  1917,  provided  should  be  incorporated  in  all  service  agree- 
ments was  as  follows : 

^10.  Service  charge  (nrfcs),  etc.,  subject^  to  terminatwn,. 
change,  or  modification.— Th^  service  charge  (rates,  terms  and 
conditions,  fixed  herein,  are  subject  to  termination,  change  or 
modification  through  the  issuance  of  any  subsequent  schedule 
or  supplement  in  accordance  with  the  Public  Service  Commis- 
sions Law,  under  order  or  by  permission  of  the  Public  Service 
Commission  for  the  First  District." 

At  the  time  the  new  schedule  became  effective,  that  is,  June 
1,  1917,  the  company  had  outstanding  the  following  term  con- 
tracts: 

(a)  Twenty-eight  contracts  which  were  entered  into  prior  to 
November  1,  1916,  some  of  which  were  made  prior  to  the  filing 
of  the  schedule  on  December  26,  1914,  but  most  of  which  were 
made  between  that  date  and  November  1, 1916. 

(b)  Thirty-five  contracts  made  in  accordance  with  the  sched- 
ule effective  November  1,  1916,  between  that  date  and  April  14, 
1917,  none  of  which  was  for  more  than  one  year  and  many  of 
which  were  for  a  less  perio^.  These  contracts  were  either  annual 
power  or  summer  power  contracts. 

(c)  Thirteen  contracts  made  between  April  14,  1917,  and 
June  1,  1917,  which  were  in  accordance  with  the  schedule  effect- 
ive November  1,  1916,  to  t\diich  was  annexed  the  rider  provided 
for  in  the  supplement  effective  on  April  14,  1917. 

The  general  rate  schedule  of  November  1,  1916,  and  the  sup- 
plement of  April  14,  1917,  containing  the  rider  as  to  the  termi- 
nation of  contracts,  were  both  filed  and  put  into  effect  under 
'^special  permission'^  of  the  Commission  upon  less  than  thirty 
days'  notice.  The  permission  so  granted  by  the  Commission  car- 
ried with  it  no  implication  of  approval  of  the  contents  of  the 
schedule  or  supplement.    Section  80,  subdivision  10,  of  the  Pub- 
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lie  Service  Commissions  Law,  provides,  in  part,  as  follows :  *TJn- 
less  the  Commission  otherwise  orders,  no  change  shall  be  made  in 
any  rate  or  charge,  or  in  any  form  of  contract  or  agreement  or  any 
rule  or  r^nlation  relating  to  any  rate,  charge  or  service,  or  in 
any  general  privilege  or  facility,  which  shall  have  been  ffled  or 
published  by  a  steam  corporation,  person  or  municipality  in  com- 
pliance with  an  order  of  the  Commission,  except  after  thirty 
days'  notice  to  the  Commission  and  the  publication  for  thirty 
days  as  required  by  order  of  the  Commission,  which  shall  plainly 
state  the  changes  proposed  to  be  m^de  in  the  schedule  then  in  force 
and  the  time  when  the  change  will  go  into  effect.  The  Commis- 
sion for  good  cause  shown  may  allow  changes  without  requiring 
the  thirty  days'  notice  under  such  conditions  as  it  may  prescribe.'* 
[Laws  1013,  p.  1198.]  Under  this  provision,  it  is  customary 
for  the  Commission  to  grant  a  ^'special  permission''  for  putting 
into  effect  a  rate  schedule  or  supplement,  without  in  any  way 
passing  upon  the  justness  or  reasonableness  of  the  rates  or  rate 
regulations  therein  provided.  The  filing  of  a  rate  schedule  with 
this  Commission  does  not  in  any  way  imply  an  approval  by  the 
Commission  of  the  rates  named  therein,  and  the  fact  that  the 
schedule  or  supplement  was  permitted  to  be  filed  on  less  than  the 
thirty  days'  statutory  notice  does  not  indicate  that  the  Commis- 
sion has  passed  any  judgment  upon  the  reasonableness  or  lawful* 
ness  of  the  rates.  The  only  effect  of  the  granting  of  such  permis- 
sion was  to  lessen  the  time  which  would  otherwise  have  to  elapse 
before  the  schedule  could  have  become  effective. 

Before  considering  the  reasonableness  of  the  schedule  effective 
June  1,  1917,  with  respect  to  several  classes  of  contracts,  it  will 
be  necessary  to  consider  the  validity  and  enforceability  of  these 
contracts  upon  the  dates  prior  to  June  1,  191T,  when  they  were 
severally  made.  If  any  such  contracts  were  without  validity  and 
unenforceable  when  made,  of  course  the  new  schedule  cannot  be 
said  to  have  unlawfully  effected  a  cancelation. 

Subdivision  10  of  §  80  of  the  Public  Service  Commissions  Law 
vests  in  the  Commission  power  to  require  every  steam  company 
to  file  with  the  Commission  and  keep  open  to  public  inspection 
schedules  showing  all  rates  and  charges  made,  estaUi^ed,  or  en- 
forced, or  to  be  charged  and  enforced,  all  forma  of  contract  or 
agreement  and  ail  rules  and  regulations  relating  to  raies  or, 
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ckorges  used  or  to  be  used,  and  all  general  privileges  and  facili- 
ties granted  or  allowed  by  sudi  steam  corporation.  The  Com- 
mission acting  under  this  pji^vision  made  the  filing  order  in  case 
No.  1890,  on  November  24,  1914,  embodying  the  requirements 
set  forth  in  the  statute.  The  document  purporting  to  set  forth 
the  rate  schedule  and  the  forms  of  contract  thereunder  was  there- 
upon filed  by  the  New  York  Steam  Company  on  December  26, 
1914. 

The  New  York  Steam  Company  having  on  December  26, 
1914,  filed  what  purported  to  be  its  rate  schedule,  it  was  there- 
after prohibited,  by  the  following  provision  of  §  80  of  die  Public 
Service  Commissions  Law,  from  charging  other  or  different  rates 
ihan  those  set  forth  in  the  schedule:  ^^o  corporation  or  munic- 
ipality shall  charge,  demand,  collect  qr  receive  a  greater  or  less 
or  different  compensation  for  any  service  rendered  or  to  be  ren- 
dered than  the  rates  and  charges  applicable  to  such  services  as 
specified  in  its  schedule  filed  and  in  effect  at  the  time ;  nor  shall 
any  corporation,  person  or  municipality  refund  or  remit  in  any 
manner  or  by  any  device  any  portion  of  the  rates  or  charges  so 
specified,  nor  to  extend  to  any  person  or  corporation  any  form 
of  contract  or  agreement,  or  any  rule  or  regulation,  or  any  privi- 
lege or  facility,  except  such  as  are  regularly  and  uniformly  ex- 
tended to  all  persons  and  corporations  under  like  circumstances." 

The  contracts  which  were  executed  prior  to  the  schedule 
effective  November  1,  1916,  and  which  are  claimed  by  the  con- 
sumer parties  thereto  to  be  in  effect  June  1, 1917,  were,  however, 
not  made  in  accordance  with  any  filed  sdiedule  which  complied 
either  with  the  stiitutory  req^uirement  or  with  the  filing  order 
of  the  Commission^  They  were  not  uniform  in  their  provisions, 
and  the  general  privileges  granted  by  some  were  not  extended  to 
all.  These  contracts  were  described  by  the  company's  vice  presi- 
dent and  general  mapager  to  be  ^'th^  odds  and  ends  of  contracts 
which  were  made  on  various  ter|ns  and  conditions  suitable  in  the 
judgment  of  the  aompany  to  the  premises  that  they  served;  they 
were  trial  contracts.'* 

He  also  testifies  as  follows:' 

Q.  Do  I  understand  that  contracts  made  prior  to  November 
Ist,'  1916,  do  not  pretend  to  follow  the  forms  which  were  filed  in 
December,  19141    .  .    '  ^ 
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A.  No;  they  follow  the  forms,  but  they  do  not  follow  the  rite, 
because  there  was  only  a  general  rate  filed,  and  there  was  no 
power  rate  filed  at  that  time,  and  until  November  1,  1916. 

Q.  That  is,  you  made  those  contracts  as  it  was  necessary  to 
meet  the  requirements  of  each  particular  consumer  ? 

A.  Yes,  and  just  continue  those  which  were  made  until  we  did 
get  the  new  schedule  on  file,  those  which  were  already  in  force. 

Not  having  been  made  in  conformity  with  the  law  and  the 
carder  of  the  CommiBsion,  they  are  invalid  and  unenforceable. 
To  hold  that  sudhi  contracts  are  enforceable  would  disregard  the 
express  provisions  of  the  statute  and  violate  the  principles  upon 
which  these  provisions  are  founded.  When  these  contracts  were 
made,  consumers  were  bound  to  ascertain  whether  they  con- 
formed in  rate  and  general  provisions  to  schedules  on  file.  If 
they  neglected  to  do  so  they  cannot  now  con^lain,  I  am  of  the 
opinion  that  the  company  rightfully  canceled  all  contrajcts  made 
prior  to  November  1,  1916,  irrespective  of  the  reason  which  may 
have  been  assigned  for  such  cancelation. 

A  very  different  question,  however,  is  presented  with  respect 
to  the  contracts  made  between  November  1,  1916,  and  April  14, 
1917.  All  of  those  contracts  were  in  the  form  set  out  in  the  rate 
schedule  which  went  into  effect  November  1,  ^916,  and  they 
provided  for  service  at  the  scheduled  rates.  Similar  contracts 
could  be  had  by  all  the  public  who  demanded  like  service.  If, 
then,  these  contracts  were  not  unduly  discriminatory  or  prefer- 
ential when  made,  they  are  enforceable  xmless  abrogatied  by  the 
filing  of  the  schedule  of  June  1,  1917.  Nothing  has  been  made 
to  appear,  justifying  at  present  a  decision  that  such  contracts 
were  imduly  discriminatory  when  made.  The  general  principle 
is  elonentary  that  those  engaged  in  serving  the  public  must  not 
unreasonably  and  unjustly  discriminate  between  their  patrons^ 
but  must  charge  a  reasonable  and  uniform  price  to  all  persons  for 
the  same  service  rendered  under  like  circumstances.  While  the 
valine  of  the  service  to  patrons  of  the  same  class  must  be  meaa- 
ured  by  the  same  rate,  yet  all  discrimination  i&  not  forbjdxi^i^; 
only  unjust  discrimination  is  banned.  A  reasonable  classific^^iop 
is  permissible.  The  general  rule  is  that  where. the  conditions 
and  circumstances  under  which  the  service  is  renderied  are.essef^ 

tially  different  varying  rates  are  justified.     New  York  Teleplu 
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Co.  V.  Siegel-Cooper  Co.  202  N.  Y.  602,  509,  36  L.RA-(N.S.) 
560,  96  N.  E.  109;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181 
U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct.  Rep.  661 ;  Knott  v.  South- 
western Teleg.  &  Teleph.  Co.  (Mo.)  P.U.R.1915E,  963.  These 
principles  are  embodied  in  the  Public  Service  Commissions  Law 
of  New  York,  which,  in  §  79,  provides  as  follows : 

§  79.  Adequate  Service;  Just  and  Reasonable  Charges;  Fd- 
just  Discrimination  and  Unreasonable  Preference.  1.  Every 
steam  corporation  shall  furnish  and  provide  such  service,  in- 
strumentalities and  facilities  as  shall  be  safe  and  adequate  and  in 
all  respects  just  and  reasonable.  All  charges  made  or  demanded 
by  any  such  corporation  for  such  service  rendered  or  to  be  ren- 
dered shall  be  just  and  reasonable  and  not  more  than  allowed  by 
order  of  the  Commission  having  jurisdiction.  Every  unjust  or 
unreasonable  charge  made  or  demanded  for  such  service,  or  in 
connection  therewith  or  in  excess  of  that  allowed  by  law  or  by 
the  Commission  is  prohibited. 

"2.  No  such  corporation  shall  directly  or  indirectly  by  any 
special  rate,  rebate,  drawback  or  other  device  or  method,  charge, 
demand,  collect,  or  receive  from  any  person  or  corporation  a 
greater  or  less  compensation  of  such  service  rendered  or  to  be 
rendered  or  in  connection  there^vith,  except  as  authorized  in  this 
chapter,  than  it  charges,  demands,  collects,  or  receives  from  any 
other  person  or  corporation  for  doing  a  like  and  contemporaneous 
service  with  respect  thereto  under  the  same  or  substantially  simi- 
lar circumstances  or  conditions. 

"8.  No  such  corporation  shall  make  or  grant  any  undue  or  un- 
reasonable preference  or  advantage  to  any  person,  corporation,  or 
locality,  or  to  any  particular  description  of  service  in  any  respect 
whatsoever,  or  subject  any  particular  person,  corporation,  or  lo- 
cality or  any  particular  description  of  service  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatso- 
ever." 

It  is  conceded  by  the  company  that  the  service  rendered  to 
annual  power  and  summer  power  consumers,  who  agreed  to  pay 
a  monthly  minimum  for  a  definite  period,  is  not  the  same  as 
that  rendered  to  consumers  who  did  not  contract  liability  for 
minimum  consumption,  but  who  paid  solely  for  the  steam  which 
they  might  consume.    The  services  are  given  under  essentially 
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different  conditions  and  circumstances.  The  general  rates  of  tbe 
company  apply  to  consumes  who  use  stefim  for  heating  pur- 
poses and  to  all  other*  consumers  who  did  not  agree  to  take  serv- 
ice for  a  de^nito  period  and  to  pay  a  minimum  naonihly 
charge  irrespective  of  the  amount  used.  Those  who  pay  the  gen- 
•eral  rates  are  usually  peak  load  users,  who  nmy  take  and  discon- 
tinue service  at  their  own  pleasure,  the  provision  for  whose  serv- 
ice demand  must  be  made  available  at  all  times  and  creates  an 
unfavorable  load  factor.  These  differences  in  conditions  and 
circumstances  are  pointed  out  in  Graver  v.  Edison  Electric  Il- 
luminating Co.  126  App.  Div.  371,  376,  377,  110  N.  Y.  Supp. 
^03,  where,  in  speaking  of  electric  rates  and  services,  the  court 
5ays:  ^ 

"The  mere  fact  that  one  man  gets  an  equal  amount  of  current 
for  less  money  than  his  neighbor  is  not  conclusive;  it  must  be 
shown  that  it  was  under  the  same  circumstances  and  conditions, 
and  this  is  not  shown  unless  it  is  established  that  the  current  waa 
furnished  during  substantially  the  same  hours  and  in  substantial- 
ly the  same  amount ;  it  should  appear  at  least  that  the  bills  with 
which  comparison  is  made  were  contracted  for  substantially  the 
same  number  of  lights,  of  equal  capacity,  and  during  substantial- 
ly the  same  hours,  and  the  evidence  in  this  case  does  not  show 
this ;  does  not  pretend  to  show  it.     •     .     . 

"To  say  that  the  plaintiff  was  receiving  his  current  under  the 
^ame  circumstances  and  conditions  as  those  who  had  agreed  to 
take  a  certain  amount,  or  to  pay  a  certain  amount  whether  they 
used  it  or  not,  is  a  mere  arbitrary  assertion,  not  warranted  by  the 
facts.  In  view  of  the  peculiar  nature  of  electricity,  of  the  con- 
<3eded  difference  in  cost  under  differing  conditions,  and  the  im- 
portance of  knowing  the  amount  of  current  and  the  times  in 
which  it  is  to  be  demanded,  we  think  it  is  a  very  material  condi- 
tion surrounding  the  transaction  that  the  contract  in  one  case 
provides  for  the  use  of  a  given  quantity,  while  in  the  other  the 
party  is  free  to  use  much  or  litle  as  it  pleases  him.  While  he,  in 
•effect,  demands  that  the  corporation  shall  be  prepared  to  furnish 
current  for  his  entire  equipment,  he  does  not  guarantee  to  the 
defendant  that  he  will  use  enough  to  make  it  profitable  for  it  at 
any  price ;  and  it  is  only  fair  that,  within  reasonable  limits,  the 
corporation  should  be  permitted  to  exact  a  rate  T^ich  will  com* 
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pensate  it  iot  its  larger  investment  and  for  the  risk  it  runs  of  not 
having  a  market  for  the  prodtict  which  it  ixrakt  be  prepared  to 
deliver." 

In  Peck  V.  Indianapolis  Light  &  Heat  Co.  P,U.R.l»l6B,  445, 
487,  the  Indiana  Commission  said :  "In  order  to  maintain  this 
utility  in  the  most  economical  way  it  is  necessary  to  give  con- 
sideration to  large  users  of  light  and  power.  The  ability  of  such 
users  to  install  private  plants  for  the  production  of  electricity 
for  their  own  use  created  a  competitive  condition  that  must  be 
reckoned  with.  The  investment  in  the  two  plants  now  operating 
in  tndidnapolis  Is  but  little  above  the  expenditures  that  would  be 
necessary  if  these  were  removed  and  one  ideal  plant  established. 
The  necessities  of  the  community^  require  the  continuous  oper- 
ation of  these  two.  If  the  large  business  houses  and  factories  of 
the  city  Were  to  abandon  the  existing  plants  and  install  private 
ones,  the  cost  to  private  consiimers  would  be  greatly  increased. 
Yet,  these  private  consumers  are  wholly  unable  to  install  separate 
plants.  Such  relief  is  economically  imprudent  and  unwise.  A 
very  small  margin  of  profit  on  each  kilowatt  of  consimiption  adds 
much  to  the  revenues  of  the  conipany.  As  the  plant  must  be  in 
continuous  operation,  the  testimony  shows  that  the  general  ex- 
perience of  all  operators  has  been  that  it  is  better  for  small  con- 
sumers to  serve  large  users  at  a  low  rate  than  not  to  serve  them 
at  all.'^ 

The  undertakings  of  the  parties  to  a  contract  for  a  definite 
period  of  service  are  mutual  iand  reciprocal;  the  company  is  as- 
sured that  for  a  stated  period  it  will  receive  a  monthly  minimum 
return  irrespective  of  the  actual  consumption,  and  the  consumer 
is  assured  that  for  that  period  he  will  receive  service  at  the  stipu- 
lated rate.  The  period  during  which  the  contract  is  to  be  in 
effect  must,  therefore,  be  deemed  an  essential  element  of  the  rate 
in  this  class  of  service.  Hence,  I  am  of  the  opinion  that  the  an- 
nual power  contracts  and  the  summer  power  contracts  were  valid, 
and  not  unduly  discriminatory  when  entered  into. 

The  question  next  to  be  determined  is  the  validity  and  reason- 
ableness of  the  new  schedule  in  its  application  to  those  outstand- 
ing contracts  which  were  valid  and  enforceable  when  made.  The 
principal  contention  advanced  in  support  of  the  right  to  abr(^tc 
the  contracts  by  the  Ming  of  a  new  schedule  is  that,  if  they  are 
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held  to  be  enforceable,  consumers  now  receiving  service  nnder 
the  same  conditions  and  circumstances  will  pay  a  different  rate 
and  that,  therefore,  undue  discrimination  between  those  con- 
sumers will  result  But,  under  the  forms  of  contract  provided 
for  in  the  schedule  of  June  1,  1917,  there  is  no  class  of  con- 
sumers who  may  receive  service  under  the  conditions  and  circum- 
stances prevailing  as  a  result  of  the  outstanding  contracts.  There 
is  no  consiuner  who  is  assured  of  service  for  a  definite  term. 
The  condition  appearing  in  the  new  schedule,  which  became  a 
part  of  every  contract,  that  all  terms  and  conditions  are  subject 
to  termination  or  modification  through  the  issuance  of  any  sub- 
sequent schedule  by  the  company,  had  the  evident  purpose  of 
reserving  to  the  company  the  right  to  abrogate  the  contracts  at 
any  time  by  the  mere  filing  of  a  new  schedule.  The  so-called  con- 
tracts in  the  new  schedule,  in  my  opinion,  have  not  the  essential 
elements  of  legal  contracts.  The  company  does  not  thereby  bind 
itself  to  give  service  for  any  definite  period, — one  year  or  one 
day, — but  reserves  the  right  to  cancel  the  contract  forthwith  by 
the  mere  filing  of  a  new  schedule.  There  is  an  absolute  lack  of 
mutuality  of  obligation,  and  consequently  no  enforceable  agree- 
ment or  contract  is  created. 

It  follows  that  a  consumer  who  agreed  to  take  service  for  a 
definite  term  at  a  minimum  monthly  charge  at  the  rates  and  upon 
the  condition9,  in  accordance  with  the  schedule  effective  Novem- 
ber 1,  1916,  is  in  a  different  class  and  takes  service  under  essen- 
tially different  circumstances  than  the  consumer  who  may  take 
service  under  the  terms  and  conditions  of  a  so-called  contract 
terminable  by  the  company  at  will,  assuming,  of  course,  that  the 
prior  contracts  are  not  impliedly  subject  to  abrogation  in  the  ex- 
ercise of  the  right  asserted  by  the  company  to  file  new  schedules 
of  new  rates  and  conditions. 

But  I  am  of  opinion  that  the  contracts  made  pursuant  to  the 
schedule  of  November  1,  1916,  are  valid  for  the  stipulated  term, 
and  are  not  lawfully  terminable  by  the  voluntary  act  of  the  com- 
pany in  putting  into  effect  a  new  schedule  pursuant  to  statutory 
provisions  or  by  the  consumer.  Quite  irrespective  of  the  differ- 
ence in  the  forms  of  contract  in  the  particular  schedules  under 
consideration,  it  is  my  view  that  nondiscriminatory  contracts 
made  pursuant  to  the  filed  schedule,  whose  period  has  a  definite, 
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necessary,  and  reasonable  relation  to  the  nature  of  the  service 
covered  thereby  and  the  rate  fixed  thereunder,  constitute  a  distinct 
class  of  patrons,  and  provide  for  a  distinct  condition  of  service 
separate  and  apart  from  that  class  of  patrons  and  conditions  of 
service  provided  for  under  the  subsequent  schedule.  Such  classi- 
fication is  reasonable  and  is  a  necessary  incident  to  the  practice 
of  making  term  contracts  at  alL  If  there  is  to  be  a  continued 
recognition  of  the  benefits  accruing  to  both  large  and  small  con- 
sumers from  term  contracts  providing  for  a  minimum  monthly 
payment,  then  such  nondiscriminatory  contracts  made  in  accord- 
ance with  file  schedules  must  be  held  obligatory  during  their  life, 
and  their  cancelation  at  the  will  of  the  company,  for  the  purpose 
solely  of  obtaining  additional  revenue  is  imjust  to  those  con- 
sumers  who,  in  reliance  upon  the  terms  of  such  contracts,  have 
adjusted  their  situation  in  view  of  those  terms.  If  this  is  not  ac- 
complished, the*contract  customer  is  assured  of  no  different  class 
of  service  than  the  customer  paying  the  maximum  rate  and  tak- 
ing service  at  will. 

Subdivision  10  of  §  80  of  the  Public  Service  Conmiissions 
Law,  in  providing  for  the  filing  with  the  Commission  of  all  forms 
of  contracts  or  agreements  relating  to  rates  or  charges,  must  have 
contemplated  that  such  contracts  can  be  lawfully  made  as  will 
define  the  mutual  rights  of  the  utility  and  the  consumer  under 
the  rates  thereby  fixed. 

I  am  of  opinion  that  as  the  schedule  of  June  1,  1917,  does  not 
distinguish  between  the  classes  of  patrons  and  conditions  of  serv- 
ice adverted  to,  the  rates  specified  in  that  new  schedule  apply  to 
all  consumers  who  have  made  contracts  pursuant  to  the  schedule 
of  November  1,  1916,  until  the  company  voluntarily  or  under 
order  of  the  Commission  fixes  a  different  rate*  As  the  Conmiis- 
«ion  has  no  power  to  award  reparation,  the  consumer's  relief 
because  of  the  excessive  and  unlawful  charge  for  the  intermediate 
period  must  be  obtained  in  any  other  forum  which  may  take  cog- 
nizance of  such  causes  of  action. 

The  anomalous  situation  which  is  here  presented  could  be 
avoided  were  the  Commission  given  the  same  power  to  suspend 
schedules  of  steam  companies  as  it  possesses  with  respect  to 
tariffs  of  common  carriers  (Public  Service  Conmiissions  Law, 
§  29)  and  w^re  given  the  same  power  to  award  reparation  as  is 
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possessed  by  the  Interstate  Commerce  Commission,  or  if  no  in- 
creased rate  could  be  filed  except  after  approval  thereof  had  been 
received  from  the  Commission  as  is  now  provided  respecting  tar- 
iff of  interstate  carriers  by  the  Acts  of  Congress  of  August  9, 
1917. 

The  authorities  cited  by  the  counsel  for  the  steam  company  and 
for  the  New  York  Edison  Company  as  amicus  curice  have  been 
examined  with  care,  but  none  is  found  to  be  in  conflict  with  views 
which  have  been  here  expressed.  In  Stadtlander  v.  New  York 
Edison  Co.  6  P.  S.  C.  (1st  Dist.  N.  Y.)  48,  289,  328,  this  Com- 
mission condemned  as  unduly  discriminatory  contracts  betwen  an 
electrical  company  and  several  of  its  customers  under  which  the 
company  agreed  to  furnish  and  maintain  more  than  one  meter 
on  the  premises  of  each  customer.  The  contracts  had  several 
years  to  run  when  the  Commission  entered  an  order  that  after 
January  1,  1916,  the  amount  of  the  current  supplied  should  be 
determined  by  a  master  meter,  and  that  there  should  be  but  one 
meter  to  a  service.  The  Conmaission,  adopting  a  memorandum 
of  its  counsel,  held  that  the  schedule  filed  pursuant  to  the  order 
referred  to  abrogated  the  outstanding  contracts  which  had  been 
held  to  be  discriminatory.  No  consideration  was  there  had  of 
the  question  as  to  the  effect  of  a  voluntary  increase  in  rates  and  a 
voluntary  change  in  terms  upon  nondiscriminatory  contracts 
made  in  accordance  with  existing  schedules;  nor  was  there  con- 
sideration had  of  the  power  of  the  Commission  to  order  an 
amendment  of  schedules  to  provide  for  such  outstanding  con- 
tracts. In  that  case  the  practice  of  furnishing  to  landlord  con- 
sumers submeters  used  by  the  landlord  in  measuring  the  tenants' 
current  consumption  was  condemned  and  prohibited,  and  con- 
tracts for  the  supply  of  tenants'  submeters  were,  in  effect,  held  to 
be  discriminatory  and  invalid. 

Certain  statements  in  the  case  of  Armour  Packing  Co.  v. 
tJnited  States,  209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428,  chiefly  relied  on  by  the  company,  when  read  apart  from  the 
context  and  without  a  consideration  of  the  particular  facts,  lend 
superficial  support  to  the  contentions  of  the  company.  In  the 
limited  application  of  those  statements  to  the  i'ssue  there  in- 
volved, there  is  not  deducible  any  principle  at  variance  with  the 

conclusions  reached  in  this  opinion.  In  the  Armour  Case,  it 
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appears  that  on  June  17,  1905,  the  Chicago,  Burlington-Quincy 
Railway  Company  contracted  with  the  packing  company  to  carry 
export  shipments  from  Kansas  City,  Kansas,  until  December 
SI,  1905,  at  a  rate  the  proportionate  part  of  which  from  the 
Mississippi  river  to  New  York  city  wa^  23  cents  per  hundred 
pounds.  The  rate  was  that  set  forth  in  the  railroad's  filed  tariflF 
schedule.  No  period  of  time,  however,  was  coupled  with  the  filed 
rate.  On  August  6,  1906,  the  tariff  was  amended  and  duly 
published  and  filed  showing  that  the  proportionate  part  from  the 
Mississippi  river  to  New  York  city  was  35  cents,  instead  of  23 
cents,  per  hundred  pounds.  On  August  17,  1905,  the  packing 
company  delivered  to  the  railroad  company  certain  products  for 
shipment,  ^nd  tjie  railroad  company  accepted  them  and  received 
pay  on  the  basis  of  the  contract  made  June  17, 1905.  Thereupon 
Armour  company  was  prosecuted  and  convicted  for  a  violation 
of  the  so-called  Elkins  Act  in  obtaining  an  unlawfiil  concession 
from  the  published  and  filed  rate.  It  must  be  noticed  that  there 
was  no  schedule  on  file  at  the  time  the  contract  was  entered  into, 
providing  for  the  making  of  such  contracts.  Time  is  not  an  essen- 
tial element  of  the  rate  of  carriers  as  it  may  be  in  certain  classes 
of  service  of  public  utilities.  The  nature  of  the  services  are  es- 
sentially different.  Furthermore,  the  rate  given  by  the  Burling- 
ton company  to  Armour  was  not  open  to  the  public  at  large.  It 
was  a  secret  and  private  arrangement, — discriminatory  and  pref- 
erential when  made.  As  the  court  said:  "In  the  Elkins  Act, 
Congress  has  made  it  a  penal  offense  to  give  or  receive  transporta- 
tion at  less  than  the  published  rate.  This  rate  can  only  be  raised 
by  ten  days'  or  lowered  by  three  days'  notice.  Sec.  6,  25  Stat  at 
L.855,  chap.  382,  Comp.  Stat  1916,  §  8586.  There  is  no  provi- 
sion excepting  special  contracts  from  the  operation  of  the  law. 
One  rate  is  to  be  charged  and  that  the  one  fixed  and  published  in 
the  manner  pointed  out  in  the  statute,  and  subject  to  change  in 
the  only  way  open  by  the  statute.  There  is  no  provision  for  the 
filing  of  contracts  with  shippers  and  no  method  of  making  them 
public  defined  in  the  statute.  If  the  rates  are  subject  to  secret 
alteration  by  special  agreement  then  the  statute  will  fail  of  its 
purpose  to  establish  a  rate  duly  published,  known  to  all,  and  from 
which  neither  shipper  nor  carrier  may  depart 

''It  is  said  that  if  the  carrier  saw  fit  to  change  the  published 
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rate  by  contract  the  eflFect  will  be  to  make  the  rate  available  to 
all  other  shippers.  But  the  law  is  not  limited  to  giving  equal 
rates  by  indirect  and  uncertain  methods.  It  has  provided  for  the 
establishing  of  one  rate,  to  be  filed  as  provided,  subject  to  change 
as  provided,  and  that  rate  to  be  while  in  force  the  only  legal  rate. 
Any  other  construction  of  the  statute  opens  the  door  to  the  possi- 
bility of  the  very  abuses  of  unequal  rates  which  it  was  the  design 
of  the  statute  to  prohibit  and  punish." 

And  in  quoting  with  approval  from  New  York,  N.  H.  &  H.  R. 
Co.  V.  Interstate  Conmierce  Commission,  200  U.  S.  361,  391,  50 
L.  ed.  616,  621,  26  Sup.  Ct.  Rep.  272,  the  court  said:  "It  can^ 
not  be  challenged  that  the  great  purpose  of  the  act  to  regulate 
commerce,  whilst  seeking  to  prevent  unjust  and  Bureasonable 
rates,  was  to  secure  equality  of  rates  as  to  all  and  to  destroy 
favoritism,  these  last  being  accomplished  by  requiring  the  publi- 
cation of  tariffs  and  by  prohibiting  secret  departures  from  such 
tariffs,  and  forbidding  rebates,  preferences,  and  all  other  forms 
of  undue  discrimination.  To  this  extent  and  for  these  purposes 
the  statute  was  remedial  and  is,  therefore,  entitled  to  receive  that 
interpretation  which  reasonably  accomplishes  the  great  public 
purpose  which  it  was  enacted  to  subserve.  .  .  •  The  all-em- 
bracing prohibition  against  either  directly  or  indirectly  charging 
less  than  the  published  rates  shows  that  the  purpose  of  the  statute 
was  to  make  the  prohibition  applicable  to  every  method  of  deal- 
ing by  a  carrier  by  which  the  forbidden  result  could  be  brought 
about.  If  the  public  purpose  which  the  statute  was  intended  to 
accomplish  be  borne  in  mind,  its  meaning  becomes,  if  possible, 
clearer." 

The  evil  resulting  from  holding  the  contract  valid  was  thus 

stated  by  the  circuit  court  of  appeals  (14  L.R.A.(N.S.)  400,  82 

C.  C.  A.  135,  153  Fed.  1) :    "If  a  carrier  may  lawfully  make 

an  enforceable  contract  with  a  shipper  to  maintain  an  established 

rate  upon  future  shipments  for  a  definite  time,  it  may  make  such 

an  agreement  with  a  preferred  patron,  then  file  and  publish  an 

advanced  rate,  which  will  govern  like  transportation  by  others 

similarly  situated,  and  the  performance  of  its  contract  will  give 

the  concession  and  work  the  discrimination  which  the  national 

acts  to  regulate  commerce  were  enacted  to  prevent.    All  carriers 

may  make  similar  agreements  with  their  shippers  and  take  like 
-p.tJ.R.iolSB. 
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proceedings,  and  the  national  legislation  against  rebates,  conces- 
sions, and  discrimination  vfiU  be  futile.  The  acts  of  Congress 
may  not  be  thus  evaded." 

But  in  the  present  case  no  such  agreement  with  a  preferred 
patron  is  possible  because  every  patron  was  entitled  to  make  a 
contract  in  the  form  set  forth  in  the  filed  schedule  of  November 
1,  1916.  Public  Service  Commissions  Law,  §  80,  subd.  10,  ex- 
pressly  provides  for  the  filing  of  schedules  showing  forms  of  con- 
tract relating  to  rates.  The  holding  in  the  Armour  Case  was^ 
that,  upon  the  filing  of  the  new  increased  rate,  that  rate  was  the 
only  rate  chargeable,  and  that  the  payment  of  a  less  rate  was  in 
violation  of  law.  The  power  of  the  Interstate  Commerce  Com- 
mission to  compel  an  amendment  of  schedules  was  not  involved. 
The  schedule  rate  was  the  only  one  that  could  be  lawfully  charged^ 
and  the  fact  that  a  secret  discriminatory  contract  had  been  made 
which  was  not  provided  for  in  any  filed  tariff  did  not  justify  the 
granting  of  a  rate  different  from  that  in  the  new  schedule.  Guar- 
anteed patronage  for  a  definite  period  has  not,  in  respect  to 
transportation,  been  held  to  be  a  justifiable  ground  for  distinc- 
tion in  rates  of  common  carriers  to  shippers,  as  it  has  been  in  rates 
of  other  utilities  to  their  consumers  (Moritz  v.  Edison  Electric 
Illuminating  Co.  7  P.  S.  C.  (1st  Dist.  K  Y.)  175;  Maires  v. 
Flatbush  Gas  Co.  9  P.  S.  C.  (1st  Dist.  N.  T.) 

In  several  of  the  other  cases  relied  upon,  contracts — some  dis- 
criminatory and  some  not  discriminatory  when  made — became 
so  upon  the  adoption  of  a  Public  Service  Commissions  Law  and 
the  filing  of  schedules  thereunder,  and  it  was  properly  held  that 
the  sovereign  state  had  the  power  to  terminate  these  contracts  by 
the  passage  of  the  law.  That  situation  is  different  from  the  one 
arising  where  it  is  sought  to  keep  in  force  nondiscriminatory  con- 
tracts made  in  accordance  with  filed  schedules. 

A  situation  illustratively  analogous  to  the  one  here  presented 
arises  in  cases  where  railroad  companies  increase  mileage  rates^ 
and  of  commutation  or  trip  ticket  rates  by  the  filing  of  new  tariffs. 
In  such  cases,  it  has  been  the  invariable  practice  to  permit  the 
use  of  books  and  tickets  of  the  classes  indicated  which  were  out- 
standing at  the  time  of  the  increase  in  accordance  with  their  terms^ 
and  until  their  expiration.    The  fact  that  this  practice  has  been 

universal,  and  that  there  have  been  no  complaints  or  prosecutions 
P.U.R.1918B. 
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on  the  basis  that  it  was  in  violation  of  the  law,  is  persuasive  that 
the  prevalent  view  is  that  such  contracts  are  in  a  separate  class, 
and  are  not  affected  by  new.  tariffs.  While  most  statutes  specif- 
ically permit  the  issuance  of  these  classes  of  transportation,  such 
statutes  are  but  a  recognition  of  the  common-law  rule  that  rates 
and  contract's  are  not  discriminatory  which  are  based  upon  es- 
sentially different  service  and  under  essentially  different  condi- 
tions (Interstate  Commerce  Conmiission  v.  Baltimore  &  O.  K. 
Co.  145  U.  S.  268,  278,  M  L.  ed.  «»9,  704>  4  Inters.  Com.  R^, 
&2,  12  Sup.  Ct.  Eep.  844). 

^  [3]  It  is,  of  course,  entirely  sound,  as  urged,  that  the  Com- 
mission has  no  power  to  direct  specific  performance  of  a  contract 
between  the  company  and  a  consumer*  Here,  however,  the  attack 
in  reality  is  made  upon  the  schedule  of  June  1,  1917,  which  un- 
reasonably and  unlawfully  fails  to  provide  for  the  continuance 
of  the  contracts;  and  it  is  well  settled  that  application  must  be 
made  to  the  Commission  to  obtain  a  modification  or  reformation 
of  schedules  where  the  complaint  is  made  against  the  schedule 
itself,  rather  than  upon  the  manner  of  its  application  (Metzger 
V.  New  York  State  R  Co.  168  App.  Div.  187,  P.U.R.1915F, 
727,  154  K  Y.  Supp.  789). 

My  conclusions,  therefore,  may  be  summarized  as  follows : 

1.  That  the  act  of  the  New  York  Steam  company  in  canceling 
by  its  notice  of  May  28,  1917,  contracts  made  in  conformity  with 
the  schedule  effective  November  1,  1916,  was  unjust  and  unrea- 
sonable. 

2.  That  the  schedule  of  June  1,  1917,  is  unjust,  unreasonable, 
and  unlawful  in  so  far  as  it  does  not  provide  a  separate  classifi* 
cation  for  contracts  in  force  on  that  date  and  made  in  conformity 
with  the  schedule  effective  November  1,  1916. 

3.  That  the  company  shottld  be  directed  to  file  a  supplement  to 
this  schedule  of  June  1,  1917,  which  shall  provide  that  all  con- 
tracts made  in  conformity  with  the  schedule  effective  November 
1,  1916,  and  outstanding  on  June  1,  1917,  unlesB  thereafter  can- 
celed by  mutual  consent,  shall  be  in  full  force  and  effect 
P.UJtl918B. 
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AKMENiA  TELEPHONE  COMPANY 

V. 

NECEDAH  TELEPHONE  COMPANY. 

BE  NECEDAH  TELEPHONE  COMPANY. 

ApporU&nmetU  ^^/Telephones  ^  Expenaes  ^  SwUchhig  service^ 

1.  Expenses  incident  to  operator's  salaries  and  to  the  renewals  of 
switchboard  batteries  should  be  apportioned  on  a  purely  traflSc  basis 
or  the  extent  to  which  each  group  of  lines  makes  use  of  the  senriee,  in 
determining  the  reiisonableness  of  a  rate  for  switching  service. 

ApportlonmenM  —  Telephones  *—  Taaoee. 

2.  Taxes  were  distributed  as  an  overhead  in  a  proceeding  to  de- 
termine the  reascmableness  of  a  telephone  switching  rate. 

Bates  — -  Telephones  — -  Switching. 

3.  A  rate  of  $3  per  telephone  per  year  was  found  sufficient  for 
telephone  switching  service. 

Bates  —  Telephones  —  Vnfiled  schedkie* 

4.  Charges  for  telephone  toll  rates  not  cm  file  with  the  Commission 
are  illegal. 

Bates  — -  Telephones  — -  OtheT'line  charge. 

$.  The  collection  by  a  telephone  company  of  a  20  cent  other-line 
charge  on  terminating  long-distance  calls,  whether  terminating  on  its 
own  lines  or  cm  those  of  switched  oompaotesy  is  not  in  Itn^  with  the  best 
development  of  toll  business^  and  is  contrary  to  the  rulings  of  the  Wis- 
consin Commission,  which  requires  that  all  calls  to  or  from  switched 
lines,  irrespective  of  their  nattte,  must  be  handled  as  though  originat- 
ing on  the  company's  own  local  lines,  with  the  exception  of  nonsub- 
scriber  charges  On  messages  originating  on  switched  lines. 

DiscrimintUion  —  Telephones  —  Extension  set  charges, 

6.  Telephone  subscribers  should  not  be  permitted  to  buy  and  in- 
stall extension  sets  without  the  pkymcnt  of  extra  rentals. 

Service  —  Disconnecting  lines  —  Interference  of  high'tension  line. 

7.  A  tel^hone  company  should  not  disconnect  farmer  lines  from  its 
switchboard  at  night,  when  a  local  Hght  plant  is  in  operation,  because 
of  the  proximity  of  poorly  insulated  electric  light  wires,  causing  partial 
grounds,  since  it  is  the  duty  of  the  two  companies  to  So  rearrange  the 
wire  as  to  Insure  proper  clearance  between  them. 

[January  29,  1018.] 

Complaint  as  to  excessive  charge  for  telephone  switching 
service;  sustained.  Investigation  on  motion  of  the  Commission 
of  the  rates,  rules,  and  practices  of  the  Xecedah  Telephone  Com- 
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pany;  certain  rules  fo\ind  unreasonable;  company  ordered  to 
inaprove  service. 

By  the  Commission:  Complaint  in  the  first  above-entitled 
matter  was  filed  with  the  Commissiim  May  8,  1917.  It  is 
alleged  by  the  cotnplainant,  the  Armenia  Telephone  Company^ 
that  the  rate  it  is  now  paying  the  respondent,  the  Kecedah 
Telephone  Company,  for  switching  service,  is  excessive  and  un- 
reasonable. 

A  hearing  in  this  matter  was  held  June  14,  1917.  R.  C. 
Bauschert  appeared  for  the  petitioner;  B.  G.  Panbleton  and 
W.  E.  Pembleton  for  the  respondent. 

Subsequent  to  the  hearing  the  Commission  made  a  special 
study  of  the  traffic,  the  rates,  and  the  physical  condition  of  the 
property  of  the  various  companies  centering  at  the  Necedah 
exchange.  This  study  led  to  the  investigation  on  motion  of  the 
Commission  of  the  rules,  rates,  and  practices  of  the  Necedah 
Telephone  Company.  Notice  of  investigation  was  issued  Sep- 
tember 12,  1917,  and  hearing  was  held  October  26,  1917,  at 
Necedah,  Wisconsin.  The  following  appearances  were  entered : 
B.  G.  Pembleton  on  behalf  of  Necedah  Telephone  Company ; 
G.  W.  Bingam  on  bdialf  of  the  Adams  County  Metallic  Tele- 
phone Company ;  Ira  Young  on  bdialf  of  the  Sprague  Telepfacme 
Lines ;  P.  C.  Fredrickson  on  behalf  of  the  Southwest  Telephone 
Company;  George  Mayhew  for  ihe  Armenia  Telephone  Com- 
pany; and  F.  M.  Filkins,  on  behalf  of  the  local  subscribers  of 
the  village  of  Necedah. 

The  Necedah  Telephone  Company  operates  a  telephone  ex- 
change in  the  village  of  Necedah,  and  furnishes  switching  service 
to  the  various  lines  c^rating  in  the  adjacent  territory.  Three 
of  these  lines  are  owned  by  the  Armenia  Telephone  Company, 
a  farmers'  mutual  organization,  and  have  42  subscribers.  The 
Sprague  Telephone  Company  ovms  two  lines,  with  26  sub- 
scribers. Other  lines,  among  them  the  Cloverdale,  the  South- 
west, the  Oak  Side,  the  Hales  Prairie  line,  etc.,  make  up  a  total 
of  100  switched  subscribers.  The  rate  paid  the  Necedah  com- 
pany for  this  switching  service  is  $5  per  year  per  telephone, 
payable  annually  in  advance.  All  switched  Unes  are  grounded 
and  in  some  instances  heavily  loaded.  One  line  of  the  Armenia 
company  is  reported  as  having  a  total  of  22  telephones  con- 
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nected.  The  iNTecedah  company  operates  what  is  known  as  a 
McCluer  or  common  return  system.  It  reports  a  total  of  150 
subscribers  classified  as  37  business  and  113  residence.  All  are 
served  from  single  party  lines.  The  rates  are  $L75  per  month 
for  business  telephones  and  $1  for  residence.  The  central  office 
is  equipped  with  164  line  magneto  board,  130  lines  of  which 
are  assigned  to  local  service,  9  to  switched  farmer  lines,  and  4 
to  toll  service.  Of  the  latter,  osie  connects  with  the  Adams  Coun- 
ty Metallic  Telephone  Company  at  Adams,  one  with  the  same 
company  at  Strong's  Prairie,  one  with  the  New  Lisbon  Mutual 
Telephone  Company  at  New  Lisbon,  and  the  other  with  the  Wis- 
consin Telephone  Company  direct,  checking  through  Mauston. 

The  Armenia  Telephcme  Company  sets  forth  in  its  testimony 
offered  at  the  time  of  the  June  14th  hearing  that  the  charge  of 
$5  per  telephone  for  switching  service  resulted  in  a  message 
charge  of  from  20  to  60  cents  for  some  patrons,  that  a  charge 
of  10  cents  is  made  for  night  calls  with  the  exception  of  emer- 
gency calls,  that  the  night  service  and  service  in  general  was 
inferior,  subscribers  often  being  unable  to  ring  the  central  office, 
and  that  neighboring  companies  switch  for  a  less  rate  than  the 
Necedah  company. 

It  appears  that  the  majority  of  the  complainant's  subscribers 
ii^^  near  the  villages  of  Finley,  Minor,  and  Armenia  some  14 
or  16  miles  distant  from  Neoedah.  As  the  result  the  community 
interests  between  complainant's  and  respondent's  subscribers  are 
such  as  to  cause  but  a  comparatively  low  calling  rate  for  the 
former  through  the  Necedah  switchboard.  The  calling  rate 
through  Necedah  is  further  reduced  by  a  wall  switch  in  a  farm- 
house, which  permits  of  throwing  two  of  the  Armenia  lines 
together  for  local  service.  No  doubt,  much  of  the  trouble  in- 
cident to  poor  service  on  the  Armenia  lines  can  be  attributed 
to  the  fact  that  the  equipment  and  lines  of  the  company  are  not 
properly  maintained.  There  is  considerable  evidence  at  hand 
to  show  that  there  are  many  poor  joints  in  the  lines,  and  that 
carbons  and  other  equipment  are  not  properly  cleaned  and  re* 
paired.  These  conditions  are  further  aggravated  by  the  long 
lines  serving^  the  Armenia  group.  It  would  appear,  therefore, 
that  if  the  Armenia  company  is  interested  in  securing  good 

service,  it  must  first  place  its  lines  and  instruments  in  such 
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condition  as  will  permit  of  such  service  being  rendered.  The 
Necedah  company  will  likewise  be  required  to  make  necessary 
repairs  to  the  petitioner's  lines  within  the  city  limits. 

A  preliminary  investigation  of  the  cost  of  extending  switch- 
ing service  to  the  Armenia  company  and  other  lines  similarly 
«erved  by  the  Necedah  company  seems  to  indicate  that  the 
present  charge  of  $5  per  year  per  telephone  is  excessive.  Our 
conclusions  are  based  upon  a  consideration  of  the  relative  in- 
vestments in  equipment  by  the  Necedah  and  switched  com- 
panies, the  expenses  incident  to  operations,  and  the  use  of  the 
equipment  as  evidenced  by  the  traflSc.  It  also  appears  that  a 
reduction  in  the  switching  rate  for  the  companies  concerned 
would  so  affect  the  Necedah  company's  revenues  that  it  would 
not  be  receiving  sufficient  income  to  meet  the  expenses  incident 
to  the  operation  of  its  exchange  unless  not  only  the  switching 
rates,  but  also  the  local  exchange  rates  are  revised  so  that  all 
may  be  placed  on  an  equitable  basis. 

Property, 

It  is  practically  impossible  to  obtain  any  book  values  on  the 
cost  of  building  up  the  Necedah  company's  plant.  Records  show 
that  the  plant  has  changed  hands  three  times  in  as  many  years. 
The  last  transfer  involved  a  consideration  of  about  $5,000. 
Average  imits  applied  to  the  plant's  physical  equipment  on  a 
per  phone  per  pole  and  per  conductor  mile  basis  indicate  a  cost 
new  of  $5,100.  It  is  probable  that  $5,000  closely  approximates 
the  original  investment.  During  the  past  year  $868  has  been 
added  in  new  construction,  according  to  the  company's  annual 
report  to  the  Conmiission.  Consideration  will  be  given,  there- 
fore, to  a  plant  value  of  $5,868.  A  reasonable  amount  for  inter- 
est on  the  investment  and  depreciation  on  the  plant's  equipment 
will  require  about  $825  annually.  We  estimate  that  the  invest- 
ment in  that  part  of  the  plant  devoted  directly  to  the  switched 
lines  amounts  to  $775. 

Income  Account 

The  revenues  and  e«penses  as  reported  in  the  1916  annual 
report  to  the  Conmiission  are  shown  below.  The  figures  in  the 
^rst  column  are  the  items  as  reported  by  the  company  for  a  ten 
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months'  operating  period.  Those  in  tke  second  coluriin  are  the 
estimated  revenues  and  expenses  for  a  year,  using  the  same 
monthly  average  as  that  for  the  months  reported. 


Reported 

Bstimated 

Revenues 

Revenues 

and  Ex- 

and  Ex- 

Ipenses  for  10  penses  for  a. 

,     Months.     1       Year. 

Revenues, 
Total  operating  revenues   

Expenses, 

Labor  

Materials  and  miscellaneous  items 

Depreciation  

Taxes  

Total  expenses 

Deficit    

Interest  on  funded  debt 


$1,718.59 


$1,536.37 

345.01 

No  provision 

70.40 


I 


$1,951.78 
233.19 
155.25 


$2,062.31 


$l,843.64r 
414.01 
No  provision 
70.40 


$2,328.05 

265.74 
155.25 


There  is  a  considerable  difference  between  the  revenues  re- 
ported above  and  those  estimated  from  the  data  which  we  have 
at  hand.  On  the  basis  of  the  total  number  of  subscribers  in 
the  different  classes  of  service  and  the  rates  paid  we  determine 
that  the  total  annual  revenues  should  approximate  the  following 
amounts : 

From    37  business    telephones  at  $21  each  per  year  $   777 

From  113  residence  telephones  at    12  each  per  year 1,350 

From  100  switched  telephones  at      5  each  per  year  500 

From  commissions  on  long-distance  tolls  per  year   100 

Total  estimated  yearly  revenues   $2,733 

The  above  total  does  not  include  any  local  tolls,  non-subscriber 
charges,  or  other  charges  in  effect  at  the  respondent's  exchange. 
It  appears  that  occasionally  at  least  these  charges  amount  to 
over  $2  per  day. 

It  appears^  also,  that  at  least  a  part  of  the  items  of  $1,843.64 
for  labor,  and  $414.01  for  material,  should  have  been  charged  to 
reconstruction,  and  not  to  operating  expenses.  Accepting  the 
figures  as  reported,  and  deducting  for  the  present  purpose  the 
full  existing  switching  revenue  of  $600,  we  find  that  the  ex- 
penses which  would  remain  to  be  borne  by  the  Necedah  exchange 
amount  to  $12.20  per  telephone.  While  this  unit  expense  is 
considerably  above  that  for  class  "D"  companies,  we  are  of  the 
opinion  that  it  is  not  unreasonably  high.    It  is  to  be  noted  that 
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there  are  but  150  local  subscribers  connected  to  the  Necedah 
exchange,  and  the  normal  fixed  charges  incident  to  the  operation 
of  aa  exchange  necessarily  make  the  unit  expense  high  where 
the  number  of  subscribers  to  share  this  burden  is  small. 

A  statement  of  the  expenses  which  we  estimate  are  incident 
to  the  Necedah  exchange  appears  in  the  following  tabulation : 

Ck>eratoT8'  aalariecr  $   660 

^umager's  salary  (less  prorate  to  operator's  salary)    775 

Bent  of  telephone  office  06 

Light  of  telephone  office ^ 12 

Fuel  for  telephone  office 50 

Insurance  on  central  office  equipment 18 

Batteries  for  central  office  switchboard  48 

Batteries  for  substations    84 

Miscellaneous  material  and  expense 60 

Postage,  stationery,  directory,  etc 70 

Taxes    69 

Total   estimated  expenses    $1,932 

Interest  and  depreciation  as  previously  determined   825 

$2,757 

A  part  of  the  above  expense  is  incurred  in  extending  service 
to  the  nine  switched  lines  in  question.  The  extent  to  which 
these  lines  contribute  in  the  above  expense  is  the  determining 
factor  in  ascrtaining  the  proper  rate  to  charge  them  for  switch- 
ing service.  For  the  purpose  of  estimating  the  proportions  of 
the  total  costs  that  the  local  and  switched  lines  should  stand, 
the  various  expense  items  appearing  above  have  been  divided 
into  two  groups. 

[1]  It  appears  that  the  most  equitable  basis  for  apportioning 
the  expenses  incident  to  the  operators'  salaries  and  to  the  renewal 
of  switchboard  batteries  is  on  a  purely  traffic  basis,  or  the  extent 
to  which  each  group  of  lines  makes  use  of  the  service.  The 
expenses  to  be  so  divided  amount  to  $708.  The  following  ex- 
penses appear  to  be  fairly  apportionable  on  a  line  basis : 

(1)  Manager's  salary  incident  to  C.  0.  maintenance   $225 

(2)  Manager's  salary  incident  to  line  maintenance    275 

<3)  Rent  central  office   96 

<4)  Light  of  central  office 12 

<5)  Fuel  for  central  office    50 

<6)  Stationery,   postage,  directory,   etc 70 

(7 )  Materials  incident  to  repair  C.  O.  k  lines  36 

<8)  Insurance 18 

(9)  Interest  and  depreciation  on  C.  0.  equipment  ($775)   116 

Total  amount  to  be  apportioned  on  a  line  basis  $898 
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[2]  In  addition  to  the  above  two  totals  of  expenses,  there  is 
$69  for  taxes.    This  amount  we  will  distribute  as  an  overhead. 

A  traffic  study  was  made  at  the  applicant's  exchange  on  August 

17-18,  1917,  for  the  purpose  of  obtaining  data  upon  which  to 

make  the  distribution  of  operators'  salary  expense  and  switdi- 

board  batteries.    The  following  table  gives  a  summary  of  this 

traffic  with  suitable  weighting  factors  for  the  various  kinds  of 

calls: 
P.U.R.1918B. 
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The  following  table  furmshes  the  necessary  data  for  the  ap- 
portionment on  a  line  basis : 

LINE  ANALYSIS— NECEDAH  TELEPHONE  COMPANY. 

August  18,  1017. 
TaWe  No.  2. 


Class  of  Service. 

Number  of 
Lines.  = 

Percentage 

of  Total 

Number  of 

Lines. 

Necedah  Telephone  Company's  lines 

150 
9 
1 

a 

92.28 

Switched  company's  lines  

5.26 

Bell  toll    

0.61 

Local  toll 

1.85 

Total 

163 

100.00 

Table  No.  3  shows  the  apportionment  of  the  expense  assign- 
able on  (a)  line  basis  and  (b)  traffic  basis. 


Table  No.  3. 


N«ced«h  Co. 

Switched  Co.'B 

BeHGo. 

T^alToU 

Total  AmooDtB 
ApportiODSble 

Per 
cent 

Axnt 

Per 
cent 

Ain't 

Per 
cent 

Am't 

Per 
cent 

Am't 

(a)  $  898.00 

(b)  708.00 

92.28 
57.4 

828.68 
406.«9 

5.26 
24.0 

47.28 
16B.92 

0.61 
8.60 

5.48 
25.4$ 

130.96 

1.85 
15  J) 

16.61 
106.21 

fi.eo6.oo 

•1.285.07 

1217.15 

$122.82 

The  total  expense  directly  chargeable  to  the  Necedah  lines 
for  operation  and  maintenance,  depreciation,  and  interest  is  the 
difference  between  the  total  estimated  expense  of  $2,757  and 
the  amounts  allocated  to  the  switched  and  toll  lines,  less  $69 
for  taxes.    This  sum  is  $2,317.07. 

Apportioning  the  tax  estimate  of  $69  (m  the  basis  of  $2,317.07 
chargeable  to  Necedah,  $217.15  to  switched  lines,  and  $30.96 
and  $123.82  to  Bell  and  local  toll  lines,  respectively,  we  have 
the  following  results: 


• 

Necedah. 

Switched. 

Bell 
Local. 

ToU. 

Total. 

Total  expanses  ..... 
Percentagd  .....=••.. 
Taxes  $61^  . .  * 

$2,317.07 

86.20% 

$59.48 

$217.15 

8.08% 

$6.58 

$30.96 

1.15% 

$0.70 

$122.82 

4.57% 

$3.15 

$2,688.00 
100% 
$69.00 

Total  eiptnaes  ... 

$2,876.55 

$222.73 

$31.75 

$125.97 

$2,767.00 
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[3]  It  will  be  noted  that  the  total  cost  chargeable  to  the 
service  furnished  the  switched  lines  is  indicated  by  the  appor- 
tionments to  be  $222.73,  which  includes  the  maintenance  of 
these  lines  within  the  village  limits  of  Necedah.  To  this  amount 
should  be  added  a  sum  not  to  exceed  $10  annually  for  pin  room 
within  the  village  on  the  Necedah  company's  poles.  Since  there 
are  somewhere  between  90  and  100  switched  telephones  con- 
cerned with  the  above  expense  of  approximately  $235,  the  com- 
puted cost  per  telephone  for  this  service  will  not  exceed  $2.65. 
We  believe,  therefore,  that  $3  per  telephone  per  year  is  a  liberal 
rate  to  cover  the  cost,  and  to  make  allowance  for  unusual  con- 
ditions and  for  defects  in  the  data  upon  which  the  apportion- 
ment was  based. 

While  the  estimated  revenues  from  tolls  amount  to  but  $100, 
and  the* expenses  prorated  to  these  classes  equal  $157.72,  we 
are  of  the  opinion  that  revenues  from  these  sources  have  not 
been  correctly  reported,  and  that  the  true  revenues  will  exceed 
the  estimated  expenses.  Allowing  $300  as  the  revenue  arising 
from  the  switched  telephones  and  $157.72  from  toll  lines,  the 
total  amount  necessary  for  the  village  lines  to  produce  in  order 
that  there  may  be  a  reasonable  return  on  the  investment  will  be 
$2,757  minus  $457.72,  or  $2,299.28.  On  the  basis  of  150  tel- 
ephones, the  average  annual  revenue  per  telephone  must  be  $15.- 
35,  or  an  average  increase  of  $1.15  per  telephone  over  the  present 
yearly  unit  income. 

The  present  schedule  is  poorly  balanced  as  to  business  and 
residence  rates,  and  residence  telephones  should  share  a  larger 
proportion  of  the  expense.  The  establishing  of  party-line  rates 
for  both  business  and  residence  service,  and  the  establishing  of 
rates  therefor,  will  probably  result  in  considerable  operating 
economy,  inasmuch  as  the  number  of  lines  in  proportion  to  the 
number  of  subscribers  served  wiU  be  minimized.  Another  ad- 
vantage to  be  gained  will  be  in  switchboard  assignment.  Prac- 
tically all  line  positions  at  the  present  time  are  equipped,  and 
the  introduction  of  party-line  service  will  relieve  positions  for 
future  development  We,  do  not  believe  that  this  policy  will, 
in  any  way,  interfere  with  the  quality  of  the  service  now  given* 
We  cannot  foretell  what  proportion  of  the  present  subscribers 
will  choose  the  party-line  service,  but  from  experience  gained 
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in  other  cases  and  data  available  we  make  the  following  estimate 
of  the  distribution  of  classes  at  the  yarious  rates: 


Class  of  Seirioe. 

Estimate  of 
Number  of 
Subscribers. 

Monthly  Rate. 

Ammal 
Revenues. 

Business.  one-Dartv 

22 

15 
3 

24 

79 

0 

$1.75  net  equals 
1.50  net  equals 
0.60  net  equals 

$1.35  net  equals 
1.15  net  equals 

$   462.00 

Business,  two-nartv • . 

270.00 

Business  extension 

21.60 

Residence,  one-nartv 

$    388.80 

Residence,  two-party 

1,089.20 

Residence  extension 

Total  local  reyenues 

$2,231.60 

Switching  service 

100 

$3.00  per  year  net 

300.00 

Total  estimated  rerenues  . .  • 

$2,531.60 

While  these  estimated  revenues  are  slightly  less  than  the  esti- 
mated expenses  exclusive  of  the  expense  of  toll  service,  the 
estimate  of  expenses  has  been  a  liberal  one,  and  we  believie  that 
the  surplus  from  the  toll  service,  over  and  above  that  necessary 
to  meet  the  expenses  of  the  service,  will  more  than  offset  the 
small  deficit  from  local  exchange  operations.  The  above  schedule 
will  therefore  be  ordered  into  effect. 

The  above  rate  for  switching  service  includes  the  cost  of  main- 
taining the  switched  lines  within  the  city  limits,  and  hereafter 
the  Necedah  company  shall  keep  such  portion  of  these  lines  in 
good  serviceable  condition,  except  that  when  it  becomes  neces- 
sary to  renew  the  wire  on  the  part  of  switched  lines  within  the 
village  limits  the  expense  shall  be  borne  by  the  switched  com- 
panies. 

The  following  rules  should  be  applied  for  switching  service: 

"All  switching  fees  are  due  quarterly  in  advance  upon  the 
presentation  of  the  bills  to  the  secretaries  of  the  respective  com- 
panies. Such  bills  shall  cover  one  fourth  of  the  yearly  switching 
fees  and  all  tolls  for  the  past  quarter.  Remittance  shall  be  made 
by  the  secretary  of  each  company  for  all  subscribers  connected 
to  his  company's  lines. 

It  appears  from  information  we  have  at  hand  that  the  Nece- 
dah  Telephone  Exchange  has  in  effect  several  rules  and  practices 
that  are  either  discriminatory  and  hence  illegal,  or  are  in  other 
respects  contrary  to  good  operating  principles.  We  note  that 
the  following  toll  rates  are  being  charged  on  connecting  lines: 
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To  New  Lisbon    ]5#  per  S-miaata  BMMage 

To  Strong's   Prairie    20^  per  3-minute  message 

To  Friendship    • 90#  per  8-ndirate 


[4]  We  would  advise  that  the  latter  two  rates  are  illegal  inas- 
much as  no  such  rates  are  on  file  at  this  office  for  such  service^ 
and  moreover  such  a  charge  is  unreasonable  and  excessive.  The 
rate  on  file  bj  the  Adams  Countj  Metallic  Company  for  messages 
from  Strong's  Prairie  to  Necedah  is  10  cents  for  a  message  of 
three  minutes  or  less.  The  rate  of  the  Friendship  company 
for  messages  from  Friendship  is  15  cents  for  three  minutes,  as 
is  also  the  rate  of  the  New  Lisbon  company  for  messages  from 
New  Lisbon  to  Necedah.  The  Necedah  company  will  be  ordered 
to  charge  rates  the  same  as  those  quoted  above  for  connecting 
companies.  We  are  also  of  the  opinion  that  the  nonsubscriber 
charge  at  the  Necedah  exdiange  is  excessive  and  unreasonable. 
We  believe  that  a  charge  of  10  cents  for  calls  originating  on  tiie 
Necedah  company's  lines  is  suffici^at.  Such  charges,  however, 
may  not  be  applied  by  the  Necedah  company  to  originating  long 
distance  messages,  nor  to  messages  originating  on  the  switched 
lines.  The  charge  of  $3  per  telephone  as  determined  for  switched 
lines  takes  into  account  the  cost  of  handling  any  and  all  mes- 
sages originating  or  terminating  on  the  switched  companies' 
lines. 

[5]  The  practice  of  the  Necedah  eompany  of  collecting  a  20 
cent  other-line  charge  on  terminating  long-distance  calls,  whether 
they  terminate  on  its  own  lines  or  on  those  of  switched  com- 
panies, is  a  practice  condemned  as  not  in  line  with  the  best 
development  of  the  toll  business,  and  contrary  to  the  rulings  of 
this  Commission.  Ee  Elroy  Teleph.  Co.  16  Wis.  R.  C.  819, 
P.ir.Rl916A,  219.  Such  charges  must  be  discontinued  in  the 
future,  and  all  calls  to  or  from  switched  lines,  irrespective  of 
their  nature,  must  be  handled  as  though  originating  on  the  com- 
pany's own  local  lines,  with  the  exception  that  the  Necedah 
exchange  may  not  charge  and  collect  for  nonsubscriber  charges 
on  messages  originating  on  switched  lines. 

[6]  It  has  also  been  called  to  our  attention  that  users  of 
single-party  business  telephones  have  been  permitted  to  buy  and 
install  extension  sets  to  the  instrument  installed  by  the  com- 
pany without  the  payment  of  extra  rental.  Such  a  practice  is 
to  be  discontinued.    The  Necedah  management  shall  take  ^eps 

P.U.R.191SB. 


Digitized  by 


Google 


900  WISCONSIN  RAILROAD  COBOOSSION. 

to  see  that  such  extensions  are  disconnected  at  once.  If  ike 
parties  are  desirous  of  installing  extension  telephones,  contracts 
shall  be  made  with  the  Necedah  company  for  such  installation 
of  the  company's  telephones  at  the  regular  rates  as  provided 
herein. 

[7]  The  Necedab  company's  manager  testified  that  it  was 
often  necessary  to  disconnect  the  farmer  lines  from  the  switch- 
board at  night  after  the  local  light  plant  was  in  operation.  He 
alleged  that  this  necessity  existed  because  of  the  proximity  of 
the  electric  light  and  telephone  wires,  and  because  the  insulation 
on  the  electric  wires  was  inferior,  thus  causing  partial  grounds 
on  the  electric  company's  distributing  system.  If  such  con- 
ditions exjist  it  is  the  duty  of  the  two  companies  to  so  rearrange 
and  reconstruct  the  two  wire  systems  as  to  insure  proper  clear- 
ance between  all  wires. 

It  is  therefore  ordered  that  the  ITecedah  Telephone  Exchange, 
through  its  owner,  discontinue  its  present  rates,  rules,  and  prac- 
tices, and  substitute  therefcwr  the  following  rates,  rules,  and 
practices : 

Rates : 

Business,  one-party $1.76  net  per  mo.  per  telephone 

Business,  two-party    1.50  net  per  mo.  per  telephone 

Business  extension     0.60  net  per  mo.  per  telephone 

Reeideiiee,  one-party    * $1.35  net  per  mo.  per  telephone 

Residence,  two-party    1.15  net  per  mo.  per  telephone 

Residence    extension    0.50  net  per  mo.  per  telephone 

Switching  rate,  including  maintenance  of  lines  within  the 
village  of  Necedah,  $3  net  per  year  per  telephone  payable  in 
advance  in  equal  quarterly  instalments  at  the  oflSce  of  the  Nece- 
dah  exchange  by  the  secretaries  or  other  authorized  officers  of 
the  switched  companies  upon  presentation  of  bills.  Such  btils 
ishall  include  accumulated  tolls  of  the  preceding  quarter. 

It  is  fwrther  ordered  that  toll  rates  be  established  as  follows : 

To  New  Lisbon    16  cents 

To  Strong's  Prairie 10  cents 

To  Friendship  or   Adams    15  cents 

That  a  nonsubscriber  charge  of  10  cents  be  placed  in  effect 
to  be  charged  only  as  herein  set  forth. 

That  all  other  line  charges  on  long-distance  calls,  or  extra 
charges  for  nonsubscribers  or  connecting  line  subscribers,  be 
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discontinued,  and  service  extended  to  all  at  the  regular  tariff 
rates  on  the  long-distance  company. 

It  is  further  ordered  that  the  present  practice  by  which  sub- 
scribers are  permitted  to  own  their  extension  telephones  be  dis- 
continued at  once  and  such  instruments  installed  by  the  company 
at  the  rates  herein  provided. 

That  the  Kecedah  exchange  take  such  steps  as  necessary  to 
insure  proper  protection  of  its  wires,  and  the  wires  of  connect- 
ing companies  from  contact  with  or  too  close  proximity  to  wires 
of  the  local  electric  company. 

It  is  further  ordered  that  the  Armenia  Telephone  Company 
shall,  before  April  1,  1918,  repair  all  its  lines,  instruments,  and 
equipment  so  as  to  make  possible  a  grade  of  service  equal  to 
that  set  forth  in  the  Commission's  standards  of  service. 

Dated  at  Madison,  "Wisconsin,  this  29th  day  of  January,  1918. 

Eailroad-  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 

Note. — ^Apportionment;  telephone  switching  service^ 

In  fixing  rates  for  exchange  and  switching  service  for  a  telephone 
utility,  the  yearly  operating  expense  should  be  apportioned  between 
exchange  and  toll  service  on  the  basis  of  the  relative  traffic,  or  in 
proportion  to  the  use  made  of  the  service  offered.  Re  Briggsville  & 
B.  S.  Teleph.  Co.  (Wis.)  TI-1163,  Jan.  22, 1918. 

In  ascertaining  the  cost  of  telephone  switching  service,  central  of- 
fice stationery  and  printing  should  be  divided  on  the  basis  of  the 
ratio  of  the  number  of  switch  lines  to  the  number  of  owned  stations. 
Re  Crownover  Teleph.  Co.  (Neb.)  Application  No.  2860,  Aug.  6. 
1917. 

Not  all  of  the  general  expenses  should  be  charged  against  tele- 
phone switching  service;  it  appearing  that  a  considerable  portion 
of  the  manager's  time  at  least  is  devoted  to  maintenance  and  to  new 
construction  work.     Ibid. 

Revenues  arising  from  telephone  messages  passing  over  connecting 
rural  lines  were  apportioned  25  per  cent  to  the  originating  company 
and  the  remainder  divided  among  the  owners  of  the  line  over  which 
the  message  was  sent  in  proportion  to  the  mileage  haul.  Re  Rich- 
land Teleph.  Co.  (Wis.)  April  9,  1917.  • 
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Automobiles. 

California, — ^In  General  Motor  Transp.  Co.  Decision  No.  4637, 
Application  No.  3089,  Sept.  13,  1917,  the  California  Commiseion 
refused  to  grant  a  certificate  for  the  operation  of  an  auto  bus  line 
between  designated  points  where  it  appeared  that  existing  transpor- 
tation company  was  giving  adequate  serrice. 

Re  Santa  Clara  Valley  Auto  line,  Decision  No.  4674,  Application 
No.  3159,  Sept.  26,  1917,  application  for  order  declaring  that  public 
convenience  and  necessity  require  the  operation  by  petitioner  of  an 
automobile  stage  service  between  San  Francisco  and  Palo  Alto,  de- 
nied, upon  the  ground  that  the  evidence  showed  that  the  existing 
companies  were  rendering  adequate  service  at  reasonable  rates. 

Be  Andrus,  Decision  No.  4675,  Application  No.  3073,  Sept.  26, 
1917,  to  operate  3  auto  busses  between  Palo  Alto  and  Camp  Fremont. 

Re  Cornelius,  Decision  No.  4676,  Application  No.  3082,  Sept. 
26,  1917,  to  operate  2  auto  busses  between  Redwood  City  and  Palo 
Alto. 

Re  Red  Star  Stage  line.  Decision  No.  4677,  Application  No.  3122, 
Sept  26,  1917,  application  for  certificate  of  public  convenience  and 
necessily  for  the  operaticm  of  automobile  stage  service  between  San 
Mateo  and  Menlo  Park  denied  upon  the  ground  that  the  testimony 
was  not  sufScient  to  show  that  public  convenience  required  such 
operation. 

Re  Redwood  Transit  Co.  Decision  No.  4678,  Application  No.  3161, 
Sept.  26,  1917,  to  operate  two  motor  busses  between  Redwood  City 
and  Camp  Fremont.  Operation  of  automobile  stage  service  8.ub- 
stituted  for  operation  of  two  motor  busses,  November  26,  1917. 

Re  Bawart,  Decision  No.  4679,  Application  No.  3164,  Sept.  26, 
1917,  to  operate  2  auto  busses  between  the  cities  of  Palo  Alto  and 
Redwood  City. 

Re  Peninsular  B.  Co.  Decision  No.  4680,  Application  No.  3177, 
Sept.  26, 1917,  to  operate  auto  busses  between  the  terminus  of  electric 
railway  at  Palo  Alto  to  Camp  Fremont. 

Re  Lavnrence,  Decision  No.  4681,  Application  No.  3181,  Sept.  26, 
1917,  to  operate  an  auto  bus  between  Palo  Alto  and  San  Meteo. 

Re  Davis,  Decision  No.  4688,  Application  No.  3148,  Sept.  29, 
1917,  petition  for  certificate  authorizing  the  establishment  of  auto 
bus  service  between  the  cities  of  Vallejo  and  Napa  dismissed,  it 
appearing  that  applicant  failed  to  show  any  public  necessity  for  the 
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establishment  of  auto  bus  service  between  said  cities,  and  that  the 
traveling  public  was  adequately  served  by  steam  and  electric  roads 
between  said  points. 

Re  Burke  Corp.  Decision  No.  4594,  Application  No.  3214,  Oct 
3, 1917,  to  operate  a  stage  or  truck  service  between  Burke  and  Santa 
Rosa. 

Re  White  Bus  Line,  Decisi(m  No.  4698,  Application  No.  3154, 
Oct.  3,  1917,  to  operate  auto  bus  service  between  the  towns  of  Brea 
and  Olinda  in  the  county  of  Orange. 

Re  Valley  Stage  Line,  Decision  No.  4699,  Application  No.  3207, 
Oct.  3,  1917,  to  operate  auto  bus  service  between  Los  Angeles  and 
Anaheim  and  intermediate  points. 

Re  Glendale  &  M.  R.  Co.  Decision  No.  4707,  Application  No.  3198, 
Oct.  3,  1917,  to  operate  auto  bus  service  between  the  cities  of  Eagle 
Rock  and  Pasadena. 

Re  Blue  Star  Auto  Stage  Service,  Decision  No.  4713,  Application 
No.  3083,  Oct.  3,  1917,  petition  for  certificate  permitting  the  opera- 
tion of  auto  bus  service  between  the  towns  of  Oakland,  Wabiut  Creek, 
Danville,  and  intermediate  points  dismissed,  it  appearing  that  there 
is  no  public  necessity  for  such  service  in  addition  to  the  electric  rail- 
way service  at  present  given  the  above  named  points. 

Re  Moore,  Decision  No.  4765,  Application  No.  3201,  Oct.  19, 1917, 
for  the  operation  of  auto  bus  service  between  the  cities  of  Yisalia  and 
Porterville  and  intermediate  points. 

Re  Northwestern  Auto  Stage  Co.  Decision  No.  4766,  Application 
No.  3155,  Oct.  19,  1917,  for  the  operation  of  auto  bus  service  between 
the  cities  of  Petaluma,  Santa  Rosa,  -and  Sausalito  and  intermediate 
points. 

Re  Lyons,  Decision  No.  4768,  Application  No.  3147,  Oct.  20, 1917, 
petition  to  operate  an  auto  bus  for  transportation  of  passengers  be- 
tween Oakland  and  Walnut  Creek  via  Hayward  and  Dublin  denied, 
on  the  grounds  that  the  territory  in  question  is  being  adequately 
served  by  both  steam  and  electric  railroads. 

Re  Giminiani,  Decision  No.  4770,  Application  No.  3222,  Oct  20, 
1917,  petition  for  certificate  of  public  convenience  and  necessity  to 
operate  a  stage  or  truck  service  between  Bakersfield  and  Buttonwil- 
low  dismissed,  it  appearing  that  a  company  or  individuals  operating 
an  auto  stage  business  upon  a  regular  route  schedule  between  two 
points  \dthin  the  state  prior  to  May  1,  1917,  need  not  secure  from 
this  Commission  a  certificate  permitting  such  operation  as  provided 
by  chapter  213,  Laws  of  1917: 

Re  Star  Auto  Stage  Asso.  Decision  No.  4779,  Application  No. 
3278,  Oct.  20,  1917,  to  operate  automobile  passenger,  freight,  and 
express  transportation  business  between  Turlock,  Newman,  and  inter- 
mediate points. 

Re  Cattron,  Decision  No.  4799,  Application  No.  3284,  Oct.  29, 
P.U.R.1918B. 
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1917,  requiring  the  operation  by  J.  S.  Cattron  of  an  automobile  pas- 
senger and  package  transportation  business  between  Ontario  and 
Corona  via  Chino  and  intermediate  points. 

Be  (Jolden  State  Auto  Tour  Corp.  Decision  No.  4817,  Application 
No.  3211,  Nov.  7,  1917,  petition  for  permission  to  operate  an  auto 
bus  for  passenger  traffic  from  San  Bamardino  to  Banning  denied,  it 
appearing  that  the  territory  in  question  is  at  present  being  adequate- 
ly served  by  existing  auto  transportation  companies  and  by  steam 
and  electric  railroads. 

Re  Brakey,  Decision  No.  4818,  Application  No.  3277,  Nov.  7, 1917, 
order  permitting  the  operation  of  an  auto  bus  for  the  transporta- 
tion of  passengers  and  express  matter  between  the  cities  of  Ventura 
and  Fillmore.. 

Re  San  Diego  &  S.  E.  R.  Co.  Decision  No.  4824,  Application  No. 
3258,  Nov.  8,  1917,  order  granting  permission  for  the  operation 
of  auto  busses  and  trucks  for  the  transportation  of  freight  and  pas- 
sengers between  the  present  terminus  of  its  line  of  railway  at  Lake- 
side and  the  towns  of  Ramona,  Descanso,  Julian,  and  intermediate 
points. 

Re  La  JoUa-Camp  Kearny  Stage  Co.  Decision  No.  4842,  Applica- 
tion No.  3310,  Nov.  14,  1917,  for  the  operation  of  auto  busses  for 
passenger  traffic  between  Camp  Kearny  and  La  Jolla. 

Re  Easton,  Decision  No.  4850,  Application  No.  3193,  Nov.  19, 
1917,  for  the  operation  of  an  auto  passenger-carrying  bus  for  the 
carriage  of  passengers  from  the  Broadway  station  of  the  Southern 
Pacific  Company  in  the  city  of  Burlingame  to  the  intersection  of 
Hillside  drive  and  Alvarado  avenue  in  Eastern  Addition  to  Burlin- 
game No.  7. 

Re  Kuykendall,  Decision  No.  4857,  Application  No.  3218,  Nov. 
19,  1917,  petition  for  a  certificate  permitting  the  operation  of  an 
auto  bus  line  between  Los  Angeles  and  San  Pedro  denied  on  the 
grounds  that  passenger  traffic  between  such  points  is  already  ade- 
quately served  by  an  existing  auto  line  and  the  electric  railway 
serving  such  points. 

Re  Green,  Decision  No.  4861,  Application  No.  3327,  Nov.  21, 
1917,  for  the  operation  of  automobile  passenger  service  between  Red- 
wood City,  Menlo  Park,  and  Camp  Fremont. 

Re  United  Stages,  Decision  No.  4863,  Application  No.  3301,  Nov, 
24,  1917,  for  the  operation  of  automobile  passenger  service  between 
the  city  of  San  Diego  and  Camp  Kearny. 

Re  Pickwick  Stages,  Decision  No.  4864,  Application  No.  3312, 
Nov.  24,  1917,  for  the  operation  of  an  automobile  passenger  service 
between  the  city  of  San  Diego  and  Camp  Kearny. 

Re  Sunset  Surety  Co.  Decision  'No.  4866,  Application  No.  3268, 
Nov.  24,  1917,  for  the  operation  of  automobile  transportation  service 
between  the  city  of  San  Diego  and  Camp  Kearny. 
P.U.R.1918B. 
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Ee  A.  E.  G.  Bus  Co.  Decision  No.  4867,  Application  No.  8270, 
Nov.  24,  1917,  for  the  operation  of  automobile  passenger  service 
between  the  city  of  San  Diego  and  Camp  Kearny. 

Be  San  Diego  Sight-Seeing  Co.  Decision  No.  4868,  Application 
No.  3282,  Nov.  24,  1917,  for  the  operation  of  automobile  passenger 
service  between  the  city  of  San  Diego  and  Camp  Kearny. 

Ee  Williams,  Decision  No.  4871,  Application  No.  3335,  Nov.  24, 
1917,  for  the  operation  of  an  automobile  passenger,  freight,  and 
express  transportation  service  between  Banning  and  Eiverside  and 
intermediate  points. 

Be  American  Auto  Tours  Co.  Decision  No.  4877,  Application  No. 
3267,  Nov.  24,  1917,  for  the  operation  of  automobile  transportation 
service  between  the  city  of  San  Diego  and  Camp  Kearny. 

Be  Union  Auto  Stages,  Decision  No.  4878,  Application  No.  3250, 
Nov.  24,  1917,  for  the  operation  of  automobile  transportation  service 
between  the  city  of  San  Diego  and  Camp  Kearny. 

Be  Steen,  Decision  No.  4879,  Application  No.  3259,  Nov.  24, 1917, 
for  the  operation  of  an  auto  truck  for  the  transportation  of  freight 
between  Sacramento,  Davis,  and  Dixon  and  intermediate  points. 

Be  Overland  Stage  Co.  Decision  No.  4892,  Application  Nos.  3308, 
3309,  Nov.  27,  1917,  petition  for  certificate  permitting  the  operation 
of  automobile  stages  for  the  transportation  of  passengers  between 
Marysville,  Marigold,  and  Hammonton  and  between  Marysville,  Live 
Oak,  Gridley,  and  Biggs,  dismissed,  it  appearing  that  the  territory 
in  question  is  being  adequately  served  by  existing  transportation  com- 
panies which  can  conveniently  handle  all  business  offered. 

Ee  George  E.  Felton  Auto  Stage  Line,  Decision  No.  4893,  Appli- 
cation No.  3348,  Nov.  27,  1917,  for  the  operation  of  an  automobile 
stage  service  as  common  carrier  of  passengers  between  Camp  Fre- 
mont, Menlo  Park,  and  Bedwood  City. 

Be  Judd,  Decision  No.  4894,  Application  No.  3292,  Nov.  27, 1917, 
lor  the  operation  of  automobile  service  for  the  transportation  of 
passengers  between  Sacramento  and  Davis. 

Ee  Bussell  Stage  Co.  Decision  No.  4895,  Application  No.  3329, 
Nov.  27,  1917,  for  the  operation  of  an  automobile  stage  service  be- 
tween Coronado,  Imperial  Beach,  and  South  San  Diego. 

Be  Plaza  Stages,  Decision  No.  4896,  Application  No.  3333,  Nov. 
27,  1917,  for  the  operation  of  an  automobile  stage  service  as  a  com- 
mon carrier  of  passengers  between  San  Diego  and  Camp  Kearny. 

Ee  Buffa,  Decision  No.  4906,  Application  No.  3291,  Nov.  30, 
1917,  for  the  operation  of  auto  passenger  carrying  vehicles  between 
Bedwood  City  and  Camp  Fremont. 

Be  Lee,  Decision  No.  4907,  Application  No.  3197,  Nov.  30,  1917, 
petition  to  operate  an  auto  stage  between  Quincy  Junction  and 
Quincy  denied,  it  appearing  this  application  w^s  filed  in  anticipa- 
P.U.R.1918B. 
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iion  of  the  abandomn^t  of  service  ttpon  the  part  of  the  Quiney 
Western  Railway  Company,  bnt  which  application  was  dismissed. 

Ee' Santa  Rosa,  P.  &  S.  Auto  Stage  Co.  Decision  No.  4914,  Appli- 
cation No.  3313,  Nov.  30,  1917,  for  the  operation  of  an  automobile 
passenger  service  between  Sausalito  and  Santa  Rosa.   . 

Re  Williams,  Decision  No.  4921,  Application  No.  3365,  Dec.  4, 
1917,  for  the  operation  of  an  automobile  passenger,  freight,  and 
express  transportation  service  between  Idyllwild  and  San  Jacinto  and 
intermediate  points. 

Re  Coping,  Decision  No.  4960,  Application  No.  3160,  Dec.  13, 
191 7j  for  the  operation  of  an  auto  stage  line  for  the  transportation 
of  passengers  between  Groveland  and  Sonora  via  Big  Oak  Hat, 
Chinese,  and  Jamestown. 

Re  Pinkston,  Decision  No.  4980,  Application  No.  3338,  Dec.  19, 
1917,  permission  for  the  operation  of  an  automobile  stage  line  for 
the  transportation  of  passengers  and  baggage  between  the  cities 
of  Fresno  and  Piedra  granted  between  Sanger  and  Piedra  only,  it 
appearing  that  traflSc  between  Sanger  and  Fresno  is  being  adequately 
served  by  existing  transportation  companies. 

Re  English,  Decision  No.  4991,  Application  No.  3379,  Dec.  28, 
1917,  for  the  operation  of  an  automobile  service  as  a  common  carrier 
of  passengers  between  Camp  Fremont  and  Menlo  Park  and  Redwood 
City. 

Re  Whitcomb,  Decision  No.  4992,  Application  No.  3293,  Dec.  28, 

1917,  for  the  operation  of  an  automobile  service  stage  line  as  a  com- 
mon carrier  of  passengers  between  Wilmer  and  First  and  Rowan 
streets.  Belvedere,  in  tlie  county  of  Los  Angeles. 

Re  Pope,  Decision  No.  5001,  Application  No.  3400,  Dec.  31,  1917, 
for  the  operation  of  an  automobile  stage  service  as  a  common  carrier 
of  passengers,  packages,  and  baggage  between  Adin  and  Alturas. 

Re  Dunfield  Truck  Line,  Decision  No.  5004,  Application  No.  3395, 
Dec.  31,  1917,  for  operation  of  automobile  freight  transportation 
service  between  Sacramento  and  Auburn. 

Re  Corcoran,  Decision  No.  5026,  Application  No.  3404,  Jan.  9, 

1918,  order  denying  permission  to  operate  passenger  stage  service 
between  Groveland  and  Chinese  Station,  said  territory  being  already 
adequately  served. 

Re  Palmer,  Decision  No.  5027,  Application  No.  3366>  Jan.  9, 
1918,  for  the  operation  of  an  automobile  truck  for  transportation 
of  freight  betwe&i  San  Diego  and  Descanso. 

Re  Hall,  Decision  No.  5032,  Application  No.  3392,  Jan.  11,  1918, 

for  the  operation  of  an  automoMle  stage  line  as  a  common  carrier 

of  passengers  between  Santa  Paula  and  Oxnard  and  intermediate 

points. 

Re  Allen,  Decision  No.  5039,  Application  No.  3432,  Jan.  15, 1918, 
P.U.R.1918B. 
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for  the  operation  of  an  automobile  stage  service  for  the  transportar 
tion  of  passengers  and  baggage  between  Fresno  and  Glovis. 

In  Be  Brandt,  Decision  No.  5053,  Application  No.  3409,  Jan.  17, 
1918,  a  petition  for  a  certificate  for  tl^  operation  of  an  automobile 
transportation  line  betwe^i  Stockton  and  Turlock  d^ed,  since  the 
route  was  already  served  in  an  adequate  and  efficient  manner. 

Re  White  Bus  Line,  Decision  No.  5063,  Application  No.  3271, 
Jan.  21,  1918,  petition  for  certificate  permitting  the  establishing  of 
an  automobile  stage  line  for  the  transportation  of  passengers  and 
baggage  between  Anaheim  and  Santa  Ana  in  connection  with  its  ex- 
isting line  between  Los  Angeles  and  Anaheim  on  the  grounds  t^at 
the  establishment  of  such  line  would  eliminate  the  necessity  of  pas- 
sengers transferring  at  the  latter  named  point  denied  on  the  grounds 
that  present  traffic  is  adequately  served  by  the  existing  company.  In 
this  case  Commissioner  Loveland  said :  **The  Commission,  however, 
cannot  ignore  the  rights  of  established  companies  that  have  in  good 
faith  performed  the  service  demanded  by  the  public  when  such  estab- 
lished companies  are  able  and  willing  to  serve  the  public  need  for 
transportation  in  a  satisfactory  manner  and  especially  when  it  ap- 
pears, as  in  this  proceeding,  that  the  existing  company  is  able  to 
satisfactorily  care  for  all  the  business  offering  and  that  the  volume 
of  business  is  not  sufficient  to  justify  the  establishment  of  a  compet- 
ing line." 

Illinois.— Re  Chicago,  W.  &  H.  Transp.  Co.  No.  7673,  Jan.  29, 
1918,  for  the  transaction  of  business  of  transporting  freight  and  ex- 
press matter  by  means  of  motor  vehicles  to  operate  on  regular  sched- 
ules between  Chicago  and  Waukegan. 

New  York,  Second  District— He  De  Bolt,  Case  No.  6174,  Sept.  11, 
1917,  for  the  operation  of  stage  route  by  auto  busses  in  the  cities  of 
Geneva  and  Canandaigua,  and  between  said  cities. 

Re  Hyde,  Case  No.  5957,  Oct.  4,  1917,  order  granting  permission 
to  the  transfer  of  the  certificate  of  convenience  and  necessity  granted 
by  the  Commission  April  26,  1917,  to  J.  Franklin  Hyde,  to  Jacob 
Siegel  and  C.  Stuart  Myers,  subject  to  all  the  terms  and  conditions 
of  said  certificate. 

Re  Atkinson,  Case  No.  6141,  Oct.  9,  1917,  for  the  operation 
of  a  stage  route  by  auto  busses  in  the  city  of  Binghamton,  and  between 
Binghamton  and  the  hamlet  of  Cadosiju 

J.  J.  Neil,  Case  No.  6189,  Oct.  11,  1917^  application  for  certificate 
of  convenience  and  necessity  for  the  operation  of  a  stage  route  by 
auto  bus  in  the  city  of  Batavia,  the  proposed  route  iBso  to  be  operated 
between  Batavia  and  Avon,  denied,  on  the  ground  that  two  other 
lines  were  in  operation,  entirely  capable  of  taking  care  of  the  traffic. 

Re  Kappus,  Case  No.  6230,  Nov.  13,  1917,  for  the  operation  of 
a  motor  bus  line  by  Henry  Kappus  in  the  city  of  White  Plains  and 
to  the  hamlet  of  Hartsdale. 
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Be  Hendrickson,  Case  No.  6206,  Nov.  27,  1917,  for  the  operation 
of  a  stage  route  by  auto  busses  in  the  city  of  Norwich,  said  route  to 
be  operated  from  Oxford  north  to  Norwich,  through  Norwich,  and 
continue  north  to  Sherburne  and  return. 

Re  Clart,  Case  No.  5599,  Dec.  6,  1917,  order  approving  transfer 
of  certificates  for  the  operation  of  a  stage  route  by  auto  busses  in 
the  city  of  Norwich. 

Pennsylvania. — Lehigh  Traction  Co.  v.  Trama,  Complaint  Docket 
No.  1590,  Application  Docket  1437-1917,  Feb.  18,  1918,  order  dis- 
missing complaint  of  the  Lehigh  Traction  Company  alleging  that 
respondent  is  engaged  in  the  business  of  a  common  carrier  in  the 
transportation  of  passengers  for  hire  between  the  borough  of  Free- 
land  and  the  villages  of  Ebervale  and  Lattimer  by  means  of  auto- 
mobiles, without  first  having  obtained  a  certificate  of  public 
convenience;  certificate  granted  to  said  respondent  to  operate  auto 
busses  as  a  common  carrier  between  the  city  of  Hazelton  and  the 
villages  of  Lattimer  and  Ebervale. 

Lehigh  Traction  Co.  v.  Farley,  Complaint  Docket  No.  1692,  Ap- 
plication Docket  1433-1917,  Feb.  19,  1918,  petition  by  the  Lehigh 
Traction  Company  against  respondent  alleging  the  conducting  of 
the  business  of  a  coinmon  carrier  without  authority  of  law  for  auto- 
mobiles without  first  obtaining  approval  of  the  Commission  dis- 
missed; authority  granted  to  applicant  to  operate  auto  busses  as  a 
common  carrier  between  the  city  of  Hazleton  and  the  villages  of 
Harleigh,  Lattimer,  Milnesville,  Ebervale,  and  Hollywood. 

Bridges. 

Ulaine.—'Re  Fairfield,  R.  R.  335  and  R.  R.  342,  Feb.  19,  1918, 
order  authorizing  street  railway  company  to  repair  and  strengthen 
bridge  between  Mill  Island  and  Bunker  Island,  on  the  Kennebec 
River,  at  Fairfield. 

Massachusetts.— Be  Boston,  P.  S.  C.  1918,  Dec.  15,  1917,  order 
granting  permission  to  alter  bridge  over  the  tracks  of  the  New  York, 
New  Haven,  &  Hartford  Railroad  at  Walworth  street  in  the  West 
Roxbury  district  of  Boston,  for  the  purpose  of  widening  by  the 
building  of  a  sidewalk  on  either  side  for  the  use  of  pedestrians  over 
the  bridge. 

Minnesota. — Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Nov.  6, 
1917,  order  granting  permission  to  railway  company  to  construct 
and  perform  the  preliminary  work  in  connection  with  the  reconstruc- 
tion of  the  bridge  known  as  G.  137  A.  over  the  Great  Northern  Rail- 
way tracks  at  Alexandria. 

Certificates  of  Public  Convenience  and  Necessity. 

California.— Re  Producers  Gas  &  Fuel  Co.  Decision  No.  4386,  Ap- 
P.U.R.1918B.  *^ 
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plication  No.  2742,  June  12,  1917,  declaration  of  willingness  to  is- 
sue  certificate  of  convenience  and  necessity  to  construct  and  operate 
a  gas  transmission  and  distributing  line  in  the  city  of  MclLittrick 
and  vicinity  after  a  franchise  has  been  obtained.  Stipulation  filed 
October  20, 1917. 

Re  San  Joaquin  Light  &  P.  Corp.  Decision  No.  4783,  Application 
No.  3189,  Oct.  22,  1917,  for  the  construction  and  operation  of  an 
electrical  distribution  system  in  all  portions  of  Mariposa  county  not 
at  the  present  time  served  by  another  electric  utility.  Stipulation 
filed  November  14, 1917. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4948,  Application 
No.  8368,  Dec.  13,  1917,  requiring  the  exercise  of  franchise  privi- 
leges conferred  upon  it  by  franchise  granted,  Ordinance  No.  264,  of 
the  town  of  Sausalito,  granting  to  said  company  the  right  to  place, 
erect  and  maintain  poles,  wires,  and  other  appliances  and  conductors 
for  the  transmission  of  electricity  for  telephone  and  telegraph  pur- 
poses in  said  town. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decisicm  No.  4973,  Application 
No.  3131,  Dec.  17, 1917,  requiring  the  exercise  of  the  franchise  privi- 
leges conferred  upon  it  under  the  franchise  granted  by  Ordinance 
No.  122,  by  the  city  of  Fullerton,  granting  the  right  to  place,  erect, 
and  maintain  poles,  wires,  and  other  appliances  and  conductors,  and 
to  lay  underground  conduits  for  wires  for  the  transmission  of  elec- 
tricity for  telephone  and  telegraph  purposes,  in  the  city  of  Fullerton. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4974,  Applicaticm 
No.  3132,  Dec.  17,  1917,  requiring  the  exercise  of  franchise  privi- 
leges coniferred  by  Ordinance  No.  543,  by  the  city  of  Santa  Ana, 
granting  rights  to  company  to  place,  erect,  and  maintain  poles,  wires, 
and  other  appliances  and  conductors,  and  to  Ifliy  underground  con- 
duits for  wires  for  the  transmission  of  electrici^  for  telephone  and 
telegraph  purposes  in,  upon,  and  under  streets  in  the  city  of  Santa 
Ana. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4975,  Application  No. 
3135,  Dec.  17,  1917,  requiring  the  exercise  of  franchise  privileges 
conferred  by  Ordinance  No.  345,  in  the  city  of  Colton,  granting  right 
to  place,  erect,  and  maintain  poles,  wires,  and  other  appliances  and 
conductors,  and  to  lay  underground  conduits  for  wires  for  the  trans- 
mission of  electricity  for  telephone  and  telegraph  purposes,  in  the 
city  of  Colton. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4976,  Application 
No.  3157,  Dec.  17,  1917,  requiring  exercise  of  franchise  privileges 
conferred  by  Ordinance  No.  86,  by  the  city  of  Orange,  granting  right 
to  place,  erect,  and  maintain  poles,  wires,  and  other  appliances  and 
conductors  for  the  transmission  of  electricity  for  telephone  and  tele- 
graph purposes  in  the  city  of  Orange. 

•  Connecticttt. — ^Re  Connecticut  Co.  Docket  No.  2597,  Nov.  15, 
P.U.R.1918B. 
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1917,  apprdYal  of  proposed  method  of  construction  of  electric  rail- 
way turnout  on  Brooklawn  avenue  near  Jackman  avenue  in  the  town 
of  Fairfield. 

/IKnow.— Springfield  Gas  &  E.  Co.  v.  Illinois  C.  K.  Co.  No.  7120, 
Oct.  10,  1917,  construction  of  4-inch  gas  main  across  the  tracks  of 
the  Illinois  Central  Bailroad  Company  and  the  Baltimore  &  Ohio 
Bailroad  Company  in  Cook  street,  Springfield,  authorized. 

Be  Madison  County  Light  &  P.  Co.  No.  7047 ;  Re  East  St.  Louis 
Light  &  P.  Co.  No.  7163,  Oct.  25,  1917,  certificate  granted  to  the 
Madison  County  Light  &  Power  Company  to  construct  and  operate 
electric  transmission  lines  between  certain  points  in  the  county  of 
Madison,  and  to  the  East  St.  Louis  Light  &  Power  Company  to  con- 
struct and  operate  an  electric  distribution  system  in  the  south  half 
of  section  35,  township  5,  north,  range  9,  west,  county  of  Madison. 
Substitution  of  description  incorporated  in  certificate  granted  to 
the  Madison  County  Light  &  Power  Company,  November  19,  1917. 

Re  Central  XT.  Teleph.  Co.  Cases  Nos.  7278,  7279,  Nov.  20,  1917, 
order  granting  certificate  of  convenience  and  necessity  to  the  Brown 
Telephone  Company,  authorizing  it  to  transact  the  business  of  trans- 
mitting telephone  messages  in  the  villages  of  Shobonier  and  Gatch 
and  vicinities. 

Re  Thies,  No.  7373,  Jan.  15, 1918,  for  the  operation  and  mainte- 
nance of  an  electric  generating  and  distribution  system  and  the 
transaction  of  business  as  an  electric  public  utility  in  the  village  of 
Steeleville. 

Re  Southern  Illinois. Light  &  P.  Co.  No.  7564,  Jan.  15,  1918,  for 
the  construction  and  operation  of  a  33,000-volt  electric  transmission 
line  from  the  city  of  DuQuoin  to  the  city  of  Pinckneyville  for  the 
transaction  of  the  business  of  rendering  electric  service  along  route 
of  proposed  transmission  line. 

Re  Cole  Grain  Co.  No.  7572,  Jan.  15,  1918,  for  the  construction 
and  operation  of  a  warehouse  for  the  storage  of  grain  at  Peoria. 

Re  Bryant  Nortii  Western  R.  Co.  No.  7401,  Jan.  22,  1918,  for 
the  construction  and  operation  of  a  railroad  from  a  point  of  connec- 
tion with  the  Chicago,  Burlington,  &  Quincy  Bailroad  at  the  Village 
of  Bryant  in  a  northwesterly  direction  to  Civer  station  on  the  line 
of  the  Toledo,  Peoria,  &  Western  Railway  Company. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7621,  Jan.  29,  1918,  for 
the  construction  and  operation  of  an  electric  distribution  system  in 
the  village  of  Woodlawn  and  for  the  transaction  of  the  business  of 
rendering  electric  service  in  said  village. 

Iowa, — Sigoumey  Electric  Co.  v.  Keokuk  County,  Docket  E-277, 

Jan.  22, 1918,  for  the  oonstiruction,  maintenance,  and  operation  of  a 

proposed  transmission  line  for  the  purpose  of  conducting  electricity 

for  light,  power,  and  heating  purposes  in  Keokuk  county. 

Lorimor  Light  &  P.  Co.  v.  Union  Counly,  Docket  E-280,  Feb.  8, 
P.U.R.1918B. 
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1918^  for  the  constrnotion^  maintenanoe^  and  operation  of  a  proposed 
transmission  line  for  the  purpose  of  conducting  electricity  for  light, 
power,  and  heating  purposes  in  Union  counly. 
Citizens  Gas  &  B.  Co.  v.  Black  Hawk  County,  Docket  B-214,  Feb. 

8,  1918,  for  the  construction,  maintenance,  and  operation  of  a  pro- 
posed transmission  line  for  the  purpose  of  conducting  electricity  for 
light,  power,  and  heating  purposes  in  Black  Hawk  county. 

Michigan.— Re  LaPorte  Home  Teleph.  Co.  D-1076,  Feb.  13, 1918, 
for  construction,  maintenance,  and  operation  of  telephone  system  and 
erection  of  poles,  wires,  and  other  facilities  in  tiie  townships  of  In- 
gersoll,  Richland,  and  Tittabawassee. 

Re  Wallen,  X-322,  Feb.  13,  1918,  order  granting  certificate  under 
provisions  of  Act  No.  74,  of  the  Public  Acts  of  1913,  to  a  person 
actually  engaged  for  more  than  one  half  of  the  time  in  each  year  in 
the  business  of  securing  actual  settlers  for  unimproyed  farm  lands 
within  the  state  of  Michigan. 

Missouri.— Re  Sparks,  Case  No.  1362,  Dec.  3,  1917,  denial  of 
application  for  certificate  of  public  convenience  and  necessity  to 
operate  a  telephone  exchange  in  the  town  of  Tebbetts,  in  opposition 
to  an  existing  exchange. 

Nebraska.— Re  Platte  Valley  P.  Co.  Application  No.  3431,  Feb. 
16,  1918,  to  build  a  new  transmission  line  from  a  point  near  Yutan 
to  Mead,  and  certain  branch  lines,  all  in  Saunders  county,  to  carry 
alternating  electric  current  at  a  pressure  of  6600  volts. 

New  Hampshire. — Re  Colonial  Power  &  Light  Co.  D-459,  Feb. 
28,  1918,  for  the  construction  and  maintenance  of  high  tension  pole 
lines  with  suitable  equipment  for  ^he  purpose  of  transmitting  elec- 
tricity from  the  state  line  at  Windsor,  Vermont,  and  at  Charlestown, 
New  Hampshire,  to  Claremont. 

New  Jersey. — Re  Delaware  &  A.  Teleph.  &  Teleg.  Co.  Jan.  15, 
1918,  for  the  construction  and  maintenance  of  conduits,  manholes, 
terminal,  and  distributing  poles  and  other  necessary  fixtures  for 
local  and  through  telephone  lines,  in,  upon,  and  along  public  roads, 
streets,  and  highways  within  the  limits  of  Gloucester  city. 

North  Carolina. — Re  Carr  Lumber  Co.  Dec.  22,  1917,  order  au- 
thorizing the  Carr  Lumber  Company  to  transport  such  commodities 
and  charge  therefor  such  rates  of  freight  and  switching  as  are 
covered  by  specified  schedule. 

Oklahoma. — Re  Cosden  Oil  &  Gas  Co.  Cause  No.  3132,  Order 
No.  1339,  Oct.  20, 1917,  order  granting  permission  to  install  vacuum 
pumps  on  certain  lands  in  the  Cole  Pool  District  for  the  purpose 
of  gathering  and  conserving  casing  head  gas. 

Re  Magnolia  Petroleum  Co.  Cause  No.  3111,  Order  No.  1345,  Nov. 

9,  1917,  order  granting  permission  to  petroleinn  company  to  install 
and  operate  a  plant  for  the  manufacture  of  casing  head  gasolene  in 
the  Healdton  field. 

P.U.R.1918B. 
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South  Dakota.— Hosekiai  Grain  Co.  v.  Chicago  &  N.  W.  B.  Co. 
Order  No.  P-612,  Jan.  21, 1918,  granting  a  certificate  of  public  con- 
venience and  necessity  for  the  omstriKtion  of  a  grain  elevator  at 
Winner. 

Wyoming.— Be  Bnms  Teleph.  Co.  No.  71,  Feb.  25,  1918,  for  the 
construction,  maintenance,  and  operation  of  a  telephone  exchange 
plant  and  system  for  supplying  inhabitants  of  the  town  of  Bums, 
and  through  its  exchange  and  connecticms  with  outside  lines  includ- 
ing the  Mountain  States  Telephone  &  Telegraph  Company  for  long 
distance  service,  telephone  company  authorized  to  file  schedule  of 
rates  within  thirty  days  to  apply  on  service  as  furnished  by  said  tele- 
phone company. 

Re  Cokeville  Teleph.  Co.  No.  73,  Feb.  25,  1918,  to  construct, 
operate,  and  maintain  a  general  telephone  business  in  and  near  the 
town  of  Cokeville,  to  establish  necessary  lines,  instruments,  switch- 
boards, etc.,  and  to  connect  its  lines  with  existing  lines  in  the  town 
of  Cokeville. 

Consolidation,  Merger,  and  Sale, 

California. — ^Larkspur  v.  Anglo-American  Land  Co.  Decision  No. 
4725,  Case  No.  1120,  Oct.  6,  1917,  order  authorizing  sale  and  trans- 
fer to  the  Marin  Municipal  Water  District,  all  pipe,  pipe  lines,  and 
service  connections,  meters,  fittings,  and  appurtenances  belonging 
to  the  Anglo-American  Land  Company  and  operated  as  a  part  of, 
and  connected  with  that  certain  water  plant  in  the  city  of  Larkspur. 

Be  Occidental  Land  &  Improv.  Co.  Decision  No.  4773,  Applica- 
tion No.  3179,  Oct.  20,  1917,  order  authorizing  the  trapsfcr  of 
certain  telephone  systems  to  Sharon  Farms  Company. 

Re  Southern  California  Edison  Co.  Decision  No.  4806,  Application 
No.  3152,  Oct.  31, 1917,  order  authorizing  the  Ventura  County  Pow- 
er Company  to  transfer  all  its  property  and  rights  to  the  Edison 
Company,  provided  the  Edison  Company  assume  all  outstanding 
debts  and  obligations  at  present  resting  against  the  properties  pro- 
posed to  be  transferred. 

Re  Wilson,  Decision  No.  4828,  Application  No.  3306,  Nov.  9, 1917, 
order  granting  permission  to  transfer  to  the  Marin  Municipal  Water 
District  certain  public  utility  water  system  situated  in  the  town  of 
Crote  Madera  in  Marin  county. 

Re  Midway  Gas  Co.  Decision  No.  4869,  Application  No.  3318,  Nov. 

24,  1917,  order  authorizing  the  sale,  for  the  sum  of  $44,781.69, 

of  a  certain  compressor  station  in  the  Midway  fields  under  a  contract 

whereby  the  purchaser  shall  operate  said  compressor  for  the  supply 

of  natural  gas  for  the  Midway  company,  exclusively. 

Re  Shaules,  Decision  No.  4870,  Application  No.  3334,  Nov.  24, 
P.U.R.1918B.  58 
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1917,  order  granting  permiseion  to  contey  to  the  city  of  San  Diego 
certain  water  distributing  systems  located  in  the  city  of  San  Diego. 

Re  Quincy  Western  R.  Co.  Decision  No.  4891,  Application  Xo. 
3307,  Nov.  27,  1917,  order  authorizing  the  Quincy  Western  Railway 
Company  to  transfer  its  properties  to  the  Quincy  Railway  Company 
to  the  sum  of  $25,000. 

Re  rtica  Gold  Min.  Co.  Decision  No.  4902,  Application  No.  3357, 
Nov.  30,  1917,  order  authorizing  the  TJtica  Gold  Mining  Company 
to  convey  to  Emma  Rose  and  Lane  Investment  Company  in  equal 
shares,  the  imdivided  two-thirds  interest  (d  said  company  in  certain 
waters,  water  rights,  ditch  systems,  and  other  property  situated  in 
the  counties  of  Calaveri^p,  Tuolumne,  and  Alpine. 

Re  Williams,  Decision  No.  4922,  Application  No.  3273,  Dec.  4, 
1917,  order  authorizing  conveyance  of  certain  water  utility  property 
used  to  supply  the  town  of  Crili^an  to  Denny-Barr  Company. 

Re  Los  Angeles  Coimty,  Decision  No.  4949,  Applications  Nos. 
3324,  3325,  Dec.  13,  1917,  order  granting  permission  to  transfer  for 
the  sum  of  $1,800,  a  small  water  system  in  the  county  of  Los  Angeles 
to  the  board  of  siq>erviBors  of  said  county  on  behalf  of  Los  Angeles 
County  Waterworks  District  No.  1.    Order  modified,  Jan.  11,  1918. 

Re  Van  Nuys  Water  Co.  Decision  No.  4972,  Application  No.  3377, 
Dec.  17,  1917,  order  granting  permission  to  water  company  to  trans- 
fer to  the  Board  of  Public  Service  Commissioners  of  the  city  of  Los 
Angeles,  for  the  sum  of  $20,666.60,  public  utility  water  property. 

Re  Imperial  Valley  Farm  Lands  Asso.  Decision  No.  4985,  Ap- 
plication No.  3106,  Dec.  26,  1917,  authority  granted  for  transfer  of 
water  properties  at  Miland  and  Calipatria  to  the  Imperial  Utilities 
Corporation  and  the  latter  to  issue  $10,000  bonds,  $9,000  of  bonds 
10  be  issued  in  payment  for  the  properties,  and  the  balance  to  be 
issued  for  purposes  to  be  specified  by  supplemental  order. 

Re  Midway  Gas  Co.  Decision  No.  5000,  Application  No.  2023, 
Dec.  31,  1917,  order  authorizing  the  purchase  from  the  Southern 
California  Gas  Company  of  the  right  under  Ordinance  No.  332,  to 
lay  and  construct  a  gas  transmission  main  within  the  county  of  Los 
Angeles. 

Re  Bass  Teleph.  Co.  Decision  No.  5023,  Application  No.  3402, 
Jan.  9,  1918,  order  authorizing  the  sale  of  a  certain  telephone  line 
extending  from  Baird  to  Delaraar,  Shasta  county. 

Re  Title  Ins.  &  T.  Co.  Decision  No.  5033,  Application  No.  3420, 
Jan.  11,  1918,  order  authorizing  the  transfer  of  a  certain  public 
utility  water  system  lying  between  Pico  street  and  Glencoe  avenue 
in  the  city  of  Los  Angeles. 

Re   Peninsula   Syndicate,  Decision  No.   5036,  Application  No. 

3412,  Jan.  11,  W18,  order  authorizing  the  transfer  to  Bear  Gulch 

Water  Company  certain  pipe  lines  used  to  supply  a  number  of  house- 
P.U.R.1918B. 
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holders  in  the  tract  known  as  North  Fair  Oaks  Tracts  one  mile  north 
of  Sedwood  City. 

Connecticut — ^Re  New  Haven  Water  Co.  Docket  No.  2663,  Jan. 
25, 1918,  order  approving  the  consolidation  of  the  New  Haven  Water 
Company,  the  West  Haven  Water  Company,  and  the  Branford  Water 
Company,  under  the  name  of  the  New  Haven  Water  Company. 

Illinois.— He  Mandel,  No.  7102,  Oct.  10,  1917,  sale  of  electric  util- 
ity in  Palmyra  owned  by  Henry  Mandel,  to  the  Palmyra  Light,  Heat, 
&  Power  Company  for  $7,500. 

Re  Cisne  Electric  Light  Co.  No.  7152,  Oct.  10,  1917,  sale  of  elec- 
tric utility  owned  by  C.  B.  Clay,  in  the  village  of  Cisne,  to  the  Cisne 
Electric  Light  Company,  for  $5,700,  authorized. 

Re  Farmers  Teleph.  Exch.  No.  6742,  Oct.  24,  1917,  authority 
granted  for  the  transfer  of  the  property  of  the  Farmers  Telephone 
Exchange  at  Plymouth  to  the  Pljrmouth  Farmers  Switchboard  Com- 
pany, for  $2,000. 

Re  Trimble  Teleph.  Co.  No.  6707,  Nov.  13,  1917,  approval  of  the 
sale  by  the  Robinson-Marshall  Road  Telephone  Company  of  all  of  its 
exchanges,  switchboards,  and  toll  lines,  to  the  Trimble  Telephone 
Company. 

Re  Central  TJ.  Teleph.  Co.  Cases  Nos.  7278,  7279,  Nov.  20,  1917, 
order  authorizing  the  sale  of.  telephone  property  of  the  Central 
Union  Telephone  Company  to  the  Brown  Telephone  Company  for 
the  sum  of  $1,000  to  be  paid  in  cash. 

Re  Spring  Valley  UtiUties  Co.  No.  7270,  Nov.  21,  1917,  order 
granting  permission  to  purchase  the  electric  generating  plant  and 
distribution  system  formerly  owned  by  the  village  of  Atkinson,  in 
the  village  of  Atkinson,  iox  the  sum  of  $5,000. 

Re  Southern  R.  Co.  No.  6170,  Nov.  27,  1917,  approval  of  sale  of 
the  property  of  the  Southern  Railway  Company  of  Virginia,  in 
Illinois,  to  the  Southern  Railway  Company  of  Illinois. 

Re  Saline  Electric  Co.  No.  7364,  Dec.  5,  1917,  order  authorizing 
the  electric  company  to  purchase  electric  utility  property  of  the 
city  of  Shawneetown  for  the  sum  of  $3,000. 

Re  Crossville  Teleph.  Co.  Nos.  6831,  7013,  Consol.  Dec.  17,  1917, 
order  granting  permission  to  purchase  and  take  over  the  physical 
property  of  the  telephone  system  now  operated  by  the  village  of 
Crossville. 

Re  Eldorado  Independent  Teleph.  Co.  Nos.  7437,  7438,  Dec.  17, 
1917,  order  authorizing  the  sale  of  all  of  the  telephone  property  of 
the  Eldorado  Independent  Telephone  Company  consisting  of  an  ex- 
change in  the  city  of  Eldorado  and  rural  lines  connected  therewith, 
for  the  sum  of  $10,000,  to  the  Eldorado  Telephone  Company. 

Re  Mitchell,  No.  7093,  Dec.  18,  1917,  authority  for  sale  of  elec- 
tric utility  at  Royalton  to  the  Central  Illinois  Public  Service  Com- 
pany for  $12,000  granted;  the  value  of  utility  for  the  purpose  of  pur- 
r.U.R.l9i8B.  • 
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chase  and  sale  fixed  at  $10,000  by  Commission,  the  exeess  $2,000 
paid  therefor  in  no  way  to  be  charged  to  operating  expense  or  capita] 
by  purchaser,  but  to  be  amortized  out  of  its  net  income  or  charged  to 
profit  and  loss. 

Re  MiU  Shoals  Teleph.  Co.  No.  7304,  Jan.  3,  1918,  order  author- 
izing the  sale  to  the  White  County  Telephone  Union  for  the  sum  of 
$114  to  be  paid  in  cash,  a  certain  Swedish- American  telephone 
switchboard  located  in  the  village  of  Mill  Shoals. 

Re  Utility  Battery  Co.  Nos.  7435,  7436,  Jan.  4,  1918,  order  au- 
thorizing the  sale  to  the  North  Western  Light  &  Power  Company, 
of  the  electric  utility  property  owned  by  the  Utility  Battery  Company 
and  the  Mount  Prospect  Improvement  Association,  free  and  clear 
of  all  encumbrances  for  the  sum  of  $2,600. 

Re   Thies,  No.  7373,  Jan.  15,  1918,  order  authorizing  the  sale  to 
the  Southern  Illinois  Light  &  Power  Company,  the  electric  utility 
'  property  in  Steeleville,  for  the  sum  of  $2,500. 

Re  Chicago  Tunnel  Co.  No.  7629,  Jan.  29,  1918,  approval  of  con- 
tract  between  the  Chicago  Tunnel  Company  and  the  American 
Telephone  &  Telegraph  Company,  for  the  acqxiisition  by  the  former 
from  the  latter  of  a  portion  of  the  property  to  be  acquired  by  the 
American  Telephone  &  Telegraph  Company  from  the  Chicago  Tun- 
nel Company. 

Indiana,— Re  South  Bend  Home  Teleph.  Co.  No.  3464,  Oct. 
31,  1917,  approval  of  application  of  South  Bend  Home  Teleph.  Co. 
and  David  R.  Porgan,  et  al.  Receivers  of  Central  Union  Telephone 
Company,  for  approval  of  purchase  a&d  sale  of  telephone  plant  and 
system  at  South  Bend,  Mishawaka,  and  vicinity,  the  agreed  purchase 
price  being  the  sum  of  $285,000  cash,  and  the  assumption  of  mort- 
gage indebtedness  upon  the  property  in  the  amount  of  $690,000. 

Re  Southern  Teleph.  Co.  No.  3432,  Nov.  12,  1917,  order  grant- 
ing permission  to  the  Southern  Telephone  Company  to  sell  and 
transfer  to  Pike  County  Telephone  Company  all  certain  telephone 
property  in  Pike  county. 

Re  Roanoke  Teleph.  Co.  No.  3484,  Nov.  19,  1917,  approval  of 
the  sale  by  telephone  company  of  all  of  its  common  capital  stock  and 
property  either  tangible  or  intangible  of  every  kind  and  character 
for  the  sum  of  $11,000,  to  be  paid  in  cash. 

Re  Fremont,  No.  2431,  Nov.  30,  1917,  order  granting  permission 
to  the  town  of  Fremont  to  sell  to  the  Indiana  Utilities  Company  its 
electric  light  plant  and  equipment  of  said  town  for  the  sum  of 
$3,000. 

Re  Daniels,  No.  3288,  Dec.  14,  1917,  order  authorizing  the  pur- 
chase and  sale  of  telephone  exchange,  plant,  and  property  located 
in  the  town  of  St.  Joe,  De  Kalb  county,  to  the  St.  Joe  Telephone 

Company  for  the  sum  of  $12,000,  $1000  of  which  is  to  be  paid  in 
P.U.R.19i8B. 
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common  capital  stock  of  company  at  par  value,  the  remaining 
$11,000  to  be  paid  in  ca»h. 

Re  Hoosier  Teleph.  Co.  No.  3463,  Dec.  21,  1917,  order  authorizing 
the  Hoosier  Telephone  Company  to  sell  its  real  estate  located  in  the 
town  of  Livonia,  its  exchange  building,  telephone  lines,  and  instru- 
ments and  the  trunk  line  extending  from  the  town  of  Livonia  north 
5  miles  to  the  township  line,  for  the  sum  of  $1,000. 

Re  Doles,  No.  3555,  Dec.  21,  1917,  order  granting  permission  to 
sell  telephone  exchange,  plant,  and  system  located  in  and  about  the 
town  of  Waldron,  for  the  sum  of  $5,800,  to  be  paid  in  cash. 

Re  Indiana  General  Service  Co.  No.  3351,  Jan.  12,  1918,  order 
authorizing  the  petitioner  to  purchase  the  property  and  franchises 
of  the  Marion  Light  &  Heating  Company  and  of  the  Muncie  Elec- 
tric Light  Company,  and  to  issue  $2,000,000. par  value  of  its  com- 
mon stock  in  payment  therefor,  on  the  condition  that  the  rights  of 
the  cities  of  Marion  and  Muncie  to  in  the  future  purchase  the  in- 
gpective  plants  be  preserved;  petitioner  was  also  granted  authority 
to  sell  $778,000  par  value  of  its  5  per  cent  mortgage  bonds  at  not 
less  than  80  per  cent  of  their  par  value  for  the  purpose  of  refunding 
certain  floating  indebtedness  of  the  petitioner  and  of  the  purchased 
utilities. 

Re  American  Teleph.  &  Teleg.  Co.  No.  3470,  Feb.  1,  1918,  order 
granting  permission  to  the  American  Telephone  &  Telegraph  Com- 
pany to  sell  and  transfer  to  the  American  Telephone  &  Telegraph 
Company  of  Indiana  specified  oflBce  furniture  and  fixtures,  general 
stable  and  garage  equipm^t,  general  tools  and  implements  and 
materials  and  supplies. 

Re  Corydon  No.  3570,  March  1,  1918,  order  granting  permission 
to  the  Interstate  Public  Service  Company  to  sell  to  the  town  of  Cory- 
don the  4-inch  water  main  under  Market  street  in  said  town  for  the 
sum  of  $700.  * 

Maine.— He  Milo  Teleph.  Co.  U-No.  236,  Oct.  29,  1917,  order 
authorizing  the  sale  of  the  telephone  plant,  property  and  franchises 
to  the  Moosehead  Telephone  &  Telegraph  Company. 

Re  Boothbay  Harbor  E.  L.  &  P.  Co.  17-251,  Dec.  12,  1917,  order 
authorizing  the  sale  of  property  and  franchises  of  electric  company 
to  the  Lincoln  County  Power  Company,  Incorporated,  for  the  sum 
of  $117,000. 

Re  Merritt  &  Sons,  TJ-262,  Jan.  9,  1918,  order  authorizing  the 
sale  to  the  Houlton  Water  Company  for  the  sum  of  $6,000,  all  of  the 
property,  plant,  rights,  privileges,  and  franchises  devoted  to  the 
business  of  generating  and  distributing  electricity  in  the  town  of 
Houlton,  and  known  as  the  Merritt  Electric  System  and  Plant. 

Re  Calais  Water  Co.  F-255,  U-256,  U-257,  TJ-258,  Jan.  12, 1918, 
order  authorizing  the  Calais  Water  &  Power  Company  to  purchase 
all  property,  plant,  rights,  and  franchises  of  the  Calais  Water 
P,U.R.1918B. 
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Company,  the  Maine  Water  Company,  and  the  St.  Croix  Electric 
Light  &  Water  Company,  and  to  issue  in  paym^t  therefor  $200,000 
capital  stock  at  par;  and  in  addition  thereto  to  assume  outstanding 
indebtedness  of  Maine  Water  Company  to  ihe  amount  of  $50,000. 

Michigan.— Re  Valley  Home  Teleph.  Co.  T-127,  Jan.  18,  1918, 
order  authorizing  Birch  Bim  Home  Telephone  Company  to  sell 
and  convey  its  telephone  exchange  at  Birch  Run,  together  with  all 
its  property  consisting  of  telephones,  telephone  equipment,  poles, 
wires,  materials,  accoimts  receivable,  cash,  and  all  other  property 
to  Valley  Home  Telephone  Company,  and  authorizing  said  latter 
company  to  maintain  a  unification  of  the  properties  and  facilities 
with  the  property  of  the  said  Valley  Home  Telephone  Company. 

Minnesota.— Be  Tri-State  Teleph.  &  Teleg.  Co.  Dec.  4, 1917,  order 
granting  permission  to  the  Tri-State  TelepHone  &  Telegraph  Com- 
pany to  purchase  from  the  Minnesota  Sural  Telephone  Company,  a 
corporation,  all  of  its  physical  telephone  property;  all  rural  and 
toll  lines  now  existing  with  the  Minnesota  Rural  Telephone  Com- 
pany to  be  continued  by  the  Tri-State  Telephone  &  Telegraph  Com- 
pany. 

New  Hampshire. — ^Re  Carroll  County  Teleph.  Co.  D-440,  Jan.  3, 
1918,  order  granting  permission  to  telephone  company  to  purchase 
and  acquire  all  telephone  property  of  the  Pine  River  Telephone  Com- 
pany, Fairmount  Telephone  Company,  New  England  Telephone  & 
Telegraph  Company,  Sandwich  Local  Telephone  Company,  Madison 
Local  Telephone  Company,  Wakefield  Telephone  Company,  and 
North  Conway  &  Jackson  Telephone  Company. 

New  Jersey. — Re  Pitman  Water  Co.  No.  13,  1917,  order  authoriz- 
ing sale  of  all  rights,  privileges,  and  franchises  of  the  Pitman  Water 
Company  to  the  Borough  of  Pitman,  in  ttie  county  of  Gloucester, 
for  the  sum  of  $48,000. 

Re  New  Jersey  Power  &  Light  Co.  Dec.  19,  1917,  approval  of  sale 
of  certain  property  and  of  the  setting  up  of  a  Property  Abandoned 
Account  to  cover  the  loss  resulting  therefrom. 

Re  Sea  Girt  Water  Co.  Jan.  22,  1918,  order  authorizing  the  sale 
of  all  the  real  estate,  personal  property  and  works,  corporate  rights, 
powers,  franchises,  and  privileges  of  the  Sea  Girt  Water  Company 
to  the  borough  of  Sea  Girt,  for  the  sum  of  $20,000. 

New  York,  Second  District. — Re  Bering  Harbor,  Case  No.  6175 
Sept.  27,  1917,  order  authorizing  the  Island  Realty  Company  to 
transfer  to  the  incorporated  village  of  Bering  Harbor  the  works  and 
system  of  electric  plant  located  in  said  village  for  a  price  not  to 
exceed  $2,000. 

Re  Beer  River  R.  Corp.  Case  No.  6221,  Oct.  23,  1917,  order  grant- 
ing permission  to  the  transfer  of  the  Beer  River  Railroad  Corpora- 
tion and  franchises  of  the  former  Carthage  &  Copenhagen  Railroad 
Company. 
P.U.K.19i8B. 
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Be  Long  Island  Lighting  Co.  Case  No.  5859^  Nov.  8,  1917,  order 
authorizing  the  Suffolk  Light,  Heat,  &  Power  Company  to  transfer 
its  franchises  and  sell  all  of  its  property  and  assets  to  the  Lcmg  Island 
Lighting  Company  for  the  sum  of  $357,689.86. 

Be  Long  Island  Lighting  Co.  Case  No.  6860,  Nov.  8,  1917,  order 
authorizing  the  purchase  of  the  entire  outstanding  common  capital 
stock  of  the  North  Shore  Electric  Light  &  Power  Company,  con- 
sisting of  1,800  shares  each  of  the  par  value  of  $25,  aggregating  a 
par  value  of  $45,000. 

Ohio.— Re  Sunbury  &  G.  Teleph.  Co.  No.  1170,  Sept.  21,  1917, 
order  authorizing  Citizens  Telephone  Company  to  lease  and  action 
to  sell  to  the  Sunbury  and  (Jelena  Telephone  Company  all  of  its 
property  rights  and  assets  located  in  and  about  the  villages  of  Center 
Village  and  Gelena. 

Be  United  Teleph.  Co.  No.  1141,  Oct  10,  1917,  order  authoriz- 
ing  The  Logan  County  Telephone  Company  to  sell  and  convey  all 
of  its  property  and  assets  to  the  United  Telephone  Company. 

Be  Central  U.  Teleph.  Co.  No.  985,  Oct.  26,  1917,  authority  to 
purchase  all  the  telephone  exchanges  and  toll  line  property  of  the 
Piqua  Home  Telephone  Company  (excluding  real  estate)  at  Piqua, 
Fletcher,  and  Lena,  Ohio,  and  in  the  vicinity  thereof. 

Be  Gallon  Teleph.  Co.  No.  1008,  Dec.  5,  1917,  order  authorizing 
the  sale  and  conveyance  to  the  Gallon  Telephone  Company  the  tele* 
phone  property,  situated  about  and  in  the  city  of  Gallon. 

Be  Indiana  U.  Teleph.  &  Teleg.  Co.  No.  1313,  Dec.  20,  1917,  74 
C.  L.  330,  order  authorizing  the  receivers  for  the  Central  Union 
Telephone  Company  to  purchase  from  the  Indiana  Union  Telephone 
&  Telegraph  Company  certain  shares,  of  the  par  value  of  $479,544.- 
12,  of  the  capital  stock  of  sundry  Ohio  corporations  engaged  in 
operating  telephone  properties  in  the  state  of  Ohio. 

Be  Kanawha  Traction  &  Electric  Co.  No.  1344,  Jan.  17,  1918, 
application  for  approval  of  contract  providing  for  the  control  and 
operation  of  the  Kanawha  Traction  &  Electric  Company,  and  Ohio 
Electric  Light  Company,  by  the  Monongahela  Valley  Traction  Com- 
pany, a  West  Virginia  Corporation  denied,  since  sees.  614-73  G.  C. 
of  Ohio  provide  that  a  license  to  operate  a  domestic  utility  of  this 
character  shall  not  be  transferred  to  a  foreign  corporation. 

Pennsylvania, — Be  Bethel  &  Mt.  A.  Teleph.  Co.  Application 
Docket  No.  1036-1917,  Oct.  28, 1917,  sale  of  the  Farmers  Telephone 
Line  of  Beistville,  franchises  and  equipment  to  the  Bethel  &  Mt. 
iEtna  Telephone  Company  approved. 

Be  Marianna  Light,  Heat  &  P.  Co.  Application  Docket  No.  903- 
1917,  Oct.  30,  1917,  order  granting  permission  to  the  Marianna 
Lieht,  Heat,  &  Power  Company  to  transfer  the  property  and  fran- 
chise rights  to  the  Union  Coal  &  Coke  Company  for  the  purpose  of 
furnishine  electricity  for  light  in  the  borough  of  Marianna. 
P.U.R.191SB. 


Digitized  by 


Google 


§20  APPENDIX. 

Be  Marianna  Water  Co.  Application  Docket  No.  914-1917,  Oct 
30,  1917,  order  granting  certificate  of  public  convenience  authoriz- 
ing the  Marianna  Water  Company  to  sell  its  property  and  franchise 
rights  to  the  Union  Coal  &  Coke  Company. 

Wisconsin. — Be  Thorp,  Jan.  30,  1918,  sale  price  of  municipal 
lighting  plant  fixed  at  $1,600  to  be  paid  to  municipality,  the  rental 
value  to  be  $450  per  annum. 

Crossings. 

J.  Constnietion  of  grade  crossings,    920. 
II.  Protection  at  cr^ssings^  929. 

III.  Separation  of  grades;  overlieads,  viaducts,  etc.,  934t. 
IV.  Farm  crossings,  937. 
V.  Damages,  93S. 

I.   Construction  of  grade  crossings, 

Arizona.— "Rq  El.  Paso  &  S.  W.  B.  Co.  Docket  No.  482,  Dec.  11, 
1917,  order  granting  permission  to  establish  railroad  crossing  of  a 
spur  track  across  the  Bisbee-Naco  public  highway  at  a  point  approxi- 
mately 2,400  feet  south  of  Galena  siding,  Cochise  county. 

California, — Be  Bichmond,  Decision  No.  4835,  Application  Nos. 
3241,  3244,  Nov.  13,  1917,  order  authorizing  the  construction  of 
Fourth  and  Eighth  streets  in  the  city  of  Bichmond,  across  the 
tracks  of  Santa  Fe  company  at  grade,  an  automatic  flagman  to  be 
installed  at  the  Eighth  street  crossing;  order  heretofore  made  au- 
thorizing opening  of  Third,  Fifth,  and  Eighth  streets  revoked. 

Be  Bichmond,  Decision  No.  4841  Application  No.  3242,  Nov.  14, 
1917,  order  granting  permission  to  construct  Boosevelt  avenue 
across  the  tracks  of  Southern  Pacific  Company  in  the  city  of  Bich- 
mond, provided  such  crossing  is  protected  by  an  automatic  flagman 
electrically  lighted  and  installed  in  the  center  of  the  street. 

Be  Alameda  County,  Decision  No.  4856,  Application  No.  3221, 
Nov.  19,  1917,  order  authorizing  the  construction  of  a  road  crossing 
at  grade  across  the  tracks  of  the  Central  Pacific  Bail  way  Company. 

Be  Glenn  County,  Decision  No.  4876,  Application  No.  3281,  Nov. 
24,  1917,  order  granting  permission  to  construct  three  certain  road 
crossings  at  grade  across  tracks  of  the  Southern  Pacific  Company, 
the  expense  thereof  to  be  borne  by  the  county. 

Be  Colusa  County,  Decision  No.  4945,  Application  No.  3341,  Dec 
13,  1917,  order  granting  permission  to  construct  a  crossing  at  grade 
across  the  tracks  of  Southern  Pacific  Company  4  miles  north  of 
Maxwell. 

Be  People,  Dec  No.  4946,  Application  Nos,  3065,  3066,  Dec.  13, 

1917,  order  authorizing  the  construrtion  of  two  crossings  at  grade, 
P.U.R.1918B. 
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one  at  Miles  and  the  other  4  miles  south  at  San  Luis  Obispo,  pro- 
vided that  an  existing  crossing  in  vicinity  is  closed  to  traffic. 

Be  Elings  County,  Decision  No.  4984,  Application  No.  3360,  Dec. 
26, 1917,  petition  for  permission  to  construct  a  road  crossing  at  grade 
across  the  tracks  of  Southern  Pacific  Company,  3^  miles  west  of  Han- 
ford,  denied,  it  appearing  that  little  if  any  traffic  would  use  such 
crossings  which  traffic  is  adequately  served  by  existing  crossings. 

Be  People,  Decision  No.  4994,  Application  No.  3216,  Dec.  28, 
1917,  order  granting  permission  to  construct  a  road  crossing  at  grade 
across  the  tracks  of  Southern  Pacific  Company  at  Valley  Springs. 

Connecticut— Be  New  Britain,  Docket  No.  2467,  Sept.  19,  1917, 
order  granting  permission  to  lay  and  construct  at  grade  two  indus- 
trial or  commercial  sidetracks  to  be  used  for  switching  purposes  only ; 
along  and  across  Burritt  street  in  the  city  of  New  Britain. 

Be  Stamford,  Docket  No.  2645,  Dec.  21,  1917,  order  approving 
the  laying  of  two  commercial  or  industrial  sidetracks  at  grade  across 
Sunnyside  avenue  in  the  city  of  Stamford,  for  use  of  the  American 
Synthetic  Color  Company. 

Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2685,  Feb.  18,  1918, 
approval  of  determination  of  abutments,  bridge,  and  approaches 
thereto  carrying  the  present  track  and  two  additional  tracks  across 
South  Leonard  street  in  the  city  of  Waterbury. 

Illinoia.—Re  Chicago,  B.  &  Q.  B.  Co.  No.  7269,  Oct.  9,  1917,  per- 
mission granted  to  construct  sidetrack  across  Monroe  street  in  the 
city  of  Quincy,  at  grade. 

Be  Woodyard,  No.  7359,  Oct.  11,  1917,  order  granting  permission 
to  construct  a  public  highway  at  grade,  across  the  tracks  of  railroad 
company  where  proposed  highway  between  Vermilion  and  Edgar 
coimties  crosses  said  right  of  way  and  tracks  of  the  Toledo,  St.  Louis, 
&  Western  Bailway  Company. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  7290^  Oct.  25,  1917,  mine  track 
crossings  over  a  public  highway  at  grade  IJ  miles  north  of  Sesser, 
authorized. 

Be  Chicago  &  N.  I.  B.  Co.  No.  7341,  Oct.  25, 1917,  order  granting 
permission  to  the  railroad  company  to  construct  track  at  grade  across 
public  highway  in  Cook  county. 

Illinois  Transfer  B.  Co.  v.  Venice,  No.  7233,  Oct.  31,  1917,  per- 
mission  granted  to  construct  double  track  transfer  railroad  across 
Fourth  street  and  the  State  road  in  the  city  of  Venice,  and  the  tracks 
of  the  Chicago  &  Alton  Bailroad  Company,  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Bailway  Company,  Wabash  Bailway  Company, 
Southern  Bailway  Company,  and  Alton,  Granite,  &  St.  Louis  Trac- 
tion Company.    Order  modified,  Dec.  4,  1917. 

Be  Baltimore  &  0.  C.  Terminal  B.  Co.  No.  7335,  Oct.  31,  1917, 
order  granting  permission  to  railroad  company  to  construct,  operate^ 
and  maintain  at  grade  a  switch  track  across  Western  avenue,  in  the 
P.U.R.1918B. 
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town  of  Breman,  and  lay  tracks  for  the  Chicago  ft  Intemrban  Trac- 
tion Company  located  in  said  Western  avenue,  at  a  point  about  175 
feet  south  of  the  present  crossing  of  the  tracks  of  petitioner. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  7386,  Nov.  6,  1917,  order  grant- 
ing permission  to  railroad  company  to  construct  a  spur  track  to 
the  mine  of  the  Johnston  Crty  Coal  Company,  crossing  at  grade  a 
public  highway  in  the  southwest  quarter  of  Williamson  county. 

Be  Elgin,  J.  ft  E.  B.  Co.  No.  7402,  Nov.  13,  1917,  order  per- 
mitting  railway  company  to  construct  a  sidetrack  at  grade,  across 
the  public  highway  in  Lake  county. 

Chicago,  B.  &  Q.  B.  Co.  v.  Bock  Island,  No.  7430,  Nov.  13,  1917, 
order  granting  permission  to  railroad  company  to  lay  down,  main- 
tain, and  operate  a  single  track  in  and  along  First  avenue,  from  a 
point  west  of  15th  street  to  and  across  7th  street,  and  across  all  in- 
tervening streets,  in  the  city  of  Bock  Island. 

Hillview  v.  Chicago  &  A.  B.  Co.  No.  6608,  Nov.  26,  1917,  order 
granting  permission  to  extend  a  public  highway  at  grade  across  the 
tracks  of  the  Chicago  ft  Alton  Bailroad  Company  in  the  village  of 
Hillview. 

Oakford  v.  Chicago,  P.  ft  St.  L.  B.  Co.  No.  6794,  Nov.  26,  1917, 
petition  to  open  Whitley  and  Oakford  streets  in  the  village  of  Oak- 
ford,  across  tracks  of  the  Chicago,  Peoria  ft  St.  Louis  Bailroad  at 
grade,  denied,  it  appearing  that  the  needs  for  this  crossing  are  not 
such  as  to  justify  an  order  of  the  Commission  granting  the  con- 
struction of  such  crossing  at  this  time. 

Be  Illinois  Terminal  B.  Co.  No.  6803,  Dec.  4,  1917,  order  grant- 
ing permission  to  railroad  company  to  construct  a  single  track  rail- 
road crossing  at  grade  where  line  of  railroad  will  cross  the  public 
highway  known  as  the  Upper  Alton  and  Edwardsville  Boad  in  Madi- 
son county. 

Bobinson  v.  Illinois  C.  B.  Co.  No.  5531,  Dec.  18,  1917,  petition 
for  permission  to  extend  Eobb  street  in  the  city  of  Bobinson,  across 
right  of  way  and  tracks  of  the  Illinois  Central  Bailroad  Company 
denied,  it  appearing  that  the  opening  of  such  street  would  interfere 
with  the  operation  of  railroad  in  behalf  of  the  same  public  which 
demands  the  opening  of  this  street  and  would  also  create  a  dangerous 
crossing  which  is  not  necessary  to  serve  the  general  public  at  this 
time. 

Re  Chicago  &  E.  L  R.  Co.  No.  7485,  Dec.  18,  1917,  approval  of 
two  grade  crossings  which  have  been  constructed  by  the  Chicago 
&  Eastern  Illinois  Railroad  Company  and  William  J.  Jackson,  Re- 
ceiver, of  the  railroad  and  property  of  the  said  Chicago  &  Eastern 
Illinois  Railroad  Company,  being  crossings  formed  by  two  main 
tracks  of  said  company  over  the  single  main  track  of  the  Peoria  & 
Eastern  Railway  Company,  operated  by  the  Cleveland,  Cincinnati, 
Chicarro  Sr  St.  Louis  Railway  Companv,  and  located  in  the  citv  of 
P.U.R.1918B. 
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Dansville;  said  Chicago  &  Eastern  Illinois  Bailroad  Company  au« 
thorized  to  cease  opeirating  and  maintaining  two  other  specified 
crossings. 

Be  Alton  &  S.  E.  Co.  No.  7520,  Doc.  18,  1917,  order  granting  per- 
mission to  railroad  company  to  extend  two  tracks  at  grade  across 
the  public  highway  known  as  the  Edwardsville  Boad,  where  the  Chi- 
cago, Peoria,  &  Si  Louis  Bailway  crosses  said  road  in  Madison 
County. 

Public  Utilities  Commission  v.  Chicago,  B.  &  Q.  S.  Co.  No.  7166, 
Jan.  8,  1918,  order  directing  that  a  highway  grade  crossing  over 
trades  of  Chicago,  Burlington,  &  Quincy  Bailroad  Company,  known 
as  Huntlcy^s  Crossing,  be  improved. 

Be  BeaU  Tool  Co.  No.  7574,  Jan.  15, 1918,  order  granting  permis- 
sion to  construct  a  switch  track  at  grade  across  Shamrock  street  in 
the  village  of  East  Alton. 

Be  Belt  B.  Co.  No.  7670,  Jan.  16,  1918,  order  authorizing  the 
construction  of  certain  switch  tracks  at  grade,  over  and  across  streets 
in  the  city  of  Chicago. 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  No.  7740,  Feb.  25,  1918,  order 
granting  permission  to  railroad  company  to  construct  and  operate 
a  switch  track  at  grade  across  highway,  known  as  Madison  avenue, 
running  between  the  township  of  Wood  Biver  and  Choteau  township, 
in  the  county  of  Madison. 

/ncKano.— Be  Pittsburgh,  C.  C.  &  St.  L.  B.  Co.  No.  2291,  Nov.  2, 
1917,  order  authorizing  nunc  pro  tunc  the  construction  and  mainte- 
nance of  tracks  across  English  avenue  and  another  public  road  inter- 
secting said  avenue,  at  grade,  in  Warren  township. 

Be  Baltimore  &  0.  B.  Co.  No.  3529,  Dec.  21,  1917,  order  authoriz- 
ing petitioner  to  construct,  maintain,  and  operate  a  new  track  to 
take  the  place  of  present  connecting  track  crossing  the  Chicago,  Lake 
Shore,  &  Eastern  Bailroad  and  also  crossing  Lake  avenue  in  the  city 
of  Hammond. 

Maine.— Re  Boston  &  M.  B.  Co.  B.  B.  367,  Feb.  7,  1918,  order 
granting  permission  to  railroad  company  to  locate  and  construct 
present  track,  in  Biddeford,  across  Lincoln  street  to  the  Pepperell 
Manufacturing  Company,  at  grade. 

Massachusetts.— Re  Boston  &  M.  B.  Co.  P.  S.  C.  1838,  Nov.  2, 
1917,  order  granting  permission  to  construct  and  maintain  an  ad- 
ditional track  across  the  tracks  of  the  Bay  State  Street  Bailway 
Company  in  Main  street  in  the  town  of  Chelmsford,  at  grade. 

Michigan.— Re  Calumet  &  H.  Min.  Co.  No.  8007,  Oct.  22,  1917, 
order  authorizing  mining  company  to  change  the  location  of  the 
crossing  of  its  railroad  with  the  Houghton  County  Traction  Com- 
pany's railroad  in  Torch  Lake  township. 

Ite  Lansing  Connecting  B.  Co.  D-1194,  Oct.  24, 1917,  order  grant- 

P.U.R.1918B. 
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ing  pernuBsion  to  railroad  company  to  cross  witli  its  railroad  the 
spur  track  of  the  Pere  Marquette  Eailway^  in  Lansing,  at  grade. 

Ee  Oleniczak,  C-7077,  Oct.  24,  1917,  order  granting  permission 
to  highway  commissioner  of  Wakefield  to  cross  with  a  highway 
the  tracks  and  right  of  way  of  the  Dulutfa,  South  Shore  &  Atlantic 
Railway  a  short  distance  west  of  Thomaston. 

Ee  Brinninstool,  C-7077,  Oct.  31,  1917,  order  granting  permission 
to  cross  with  a  highway  the  tracks  of  the  Michigan  Central  Eailroad 
in  Calhoun  county. 

Re  Ontonagon  County  Road  Commission,  C-7077,  Nov.  2,  1917, 
order  granting  penmssiom  to  the  Ontonagon  County  Road  Commis^ 
sion  to  cross  with  a  highway  the  tracks  and  right  of  way  of  the 
Duluth,  South  Shore,  &  Atlantic  Railway. 

Re  Martin,  C-7077,  Nov.  2,  1917,  order  granting  permission  to 
highway  commissioner  of  Hay  township  to  cross  with  a  highway  the 
tracks  and  right  of  way  of  the  Michigan  Cmtral  Railroad  Company. 

Re  Winn,  C-7077,  Nov.  13,  1917,  order  granting  permission  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  tiie  Pere  Mar- 
quette Railway,  in  Greenfield  township. 

Re  Elliott,  C-7077,  Nov.  20,  1917,  order  granting  permission  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Chicago  & 
Northwestern  Railway,  Schlesenger  branch,  in  Harris  township. 

Re  Elliott,  C-7077,  Nov.  20,  1917,  order  granting  permission  to 
cross  with  the  joint  township  highway,  the  tracks  and  right  of  way 
of  the  Chicago  &  Northwestern  Railway  Company  on  what  is  known 
as  the  Metropolitan  Branch  at  a  point  in  Spaulding  township. 

Re  Pere  Marquette  R.  Co.  C-7077,  Nov.  26,  1917,  order  granting 
permission  to  cross  with  a  sidetrack  the  highway  along  the  north  and 
south  center  line  of  Greenoak  township. 

Re  Detroit,  T.  &  I.  R.  Co.  C-7077,  Dec.  7,  1917,  order  granting 
permission  to  railroad  company  to  cross  at  grade  the  tracks  leading 
to  the  Worcester  Salt  Company's  plant  and  the  so-called  River  Rouge 
spur  track  of  the  Michigan  Central  Railroad  Company  in  the  town- 
ship of  Ecorse. 

Re  Pere  Marquette  R.  Co.  No.  8007,  Dec.  12,  1917,  order  granting 
permission  to  railway  company  to  cross  with  the  track  leading  to 
the  Consolidated  Coal  Company's  Riverside  Mine  No.  2,  at  Saginaw, 
the  spur  track  of  the  Michigan  Central  Railroad  on  Sylvan  street 
in  Saginaw,  at  grade. 

Re  Michigan  United  R.  Co.  No.  D-1062,  Dec.  14,  1917,  order 
granting  permission  to  railroad  company  to  operate  its  trains  and 
cars  over  crossings  of  the  Michigan  Central  Railroad  and  the  Pere 
Marquette  Railway,  pending  installation  of  interlocking  system. 

Re  Detroit  United  R.  Co.  No.  1219,  Dec.  26,  1917,  order  granting 

permission  to  railroad  company  to  cross  with  their  double  track  the 
P.U.R.1918B. 
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three  tracks  of  the  Michigan  Central  Belt  Line  Bailroad  on  Mt. 
Elliot  avenue  in.  the  city  (rf  Detroit. 

Be  Butler,  C-7077,  Dec.  26,  1917,  order  granting  permission  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Michigan 
Central  Railroad  1  mile  north  of  Worth. 

Re  Detroit  United  R.  Co.  D-1220,  Dec.  26,  1917,  order  granting 
permission  to  railroad  company  to  cross  witti  their  double  track 
railroad  the  single  track  of  the  Detroit  Terminal  Railroad  and  the 
aingle  track  of  the  Michigan  Central  Railroad,  at  grade. 

Re  Pringle,  C~7077,  Jan.  17,  1918,  order  granting  permission  to 
cross  with  a  highway  the  tracks  and  right  of  way  of  the  Pootiac, 
Oxford,  &  Northern  Railroad  in  Novesta  township. 

Be  Detroit,  A.  &  N.  R.  Co.  D-1084s  Feb.  6,  1918,  order  approving 
proposed  crossing  of  'the  Chicago,  Detroit,  &  Canada  Grand  Trunk 
Junction  Railroad  at  grade  in  Macomb  county. 

Missouri. — Re  Uniim,  Case  No.  1294,  Nov.  10,  1917,  order  grant- 
ing permission  to  railroad  company  to  construct  and  maintain  a 
crossing  at  grade  over  tracks  and  right  of  way  at  Church  street  in 
the  city  of  Union. 

New  Hampshire.— He  W.  H.  McElwain  Co.  Oct.  24,  1917,  order 
amending  order  No.  63,  dated  May  16,  1912,  for  changing  the  loca- 
tion of  two  sidetracks  of  W.  H.  McElwain  Company  over  Byron 
street  in  the  city  of  Manchester. 

Re  Beebe  River  B.  Co.  D-442,  Nov.  15,  1917,  order  granting  per- 
mission to  construct  crossings  at  grade  over  six  specified  public  high- 
ways in  the  towns  of  Campton  and  Sandwich. 

Be  Silsby  Bros.  D-^46,  Nov.  16,  1917,  to  construct  and  maintain 
a  railroad  track  at  grade  over  a  highway  known  as  the  Merrimack 
Valley  Trunk  Line  in  the  town  of  Thornton. 

New  Jersey. — Be  Quartermaster,  Sept.  10,  1917,  order  approving 
construction  of  temporary  grade  crossing  at  Grant  and  Madison 
avenues,  near  Dumont. 

Be  Delaware,  L.  &  W.  B.  Co.  Nov.  13,  1917,  order  granting  per- 
mission to  railroad  company  to  construct  new  crossing  at  grade, 
across  Division  street,  in  the  town  of  Boonton. 

Be  Ocean  City,  Nov.  13,  1917,  order  granting  permission  to  ex- 
tend 55th  street  across  the  tracks  of  West  Jersey  &  Seashore  Bailroad 
Company  at  grade  in  Ocean  City. 

Be  Pennsylvania  B.  Co.  Dec.  3,  1917,  order  granting  permission 
to  railroad  company  to  construct  track  at  grade  across  public  road 
i  mile  east  of  Ewansville  station,  Southampton  township. 

Be  Pennsylvania  B.  Co.  Dec.  11,  1917,  order  granting  permission 
to  railroad  company  to  consti^ct  siding  at  grade  across  Piscataway 
road,  New  Brunswick  turnpike,  in  Bonhampton,  Baritan  town- 
ship. 

Be  T.  A.  Gillespie  Loading  Co.  Dec.  12,  1917,  order  granting  per- 
P.U.R.1918B. 
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mission  to  construct  siding  at  grade  across  Old  Bridge  Boad  and 
Cheesequake  road,  Emston  station,  Madison  township. 

Be  Delaware,  L.  &  W.  B.  Go.  Dec.  18,  1917,  order  granting  per- 
mission to  construct  siding  and  grade  across  Langdcm  street,  in  the 
town  of  Bloomfield. 

Be  New  York  Lubricating  Oil  Co.  Dec.  18,  1917,  order  granting 
permission  to  construct  a  siding  and  grade  across  Third  avenue,  citj 
of  Elizabeth. 

Be  Pennsylvania  B.  Co.  Dec.  18,  1917,  order  granting  permissioB 
to  construct  siding  and  grade  across  Stats  street  in  the  city  of  Cam- 
den, to  reach  property  of  the  Victor  Talking  Madiine  Company. 

Be  Ocean  City,  Dec.  19, 1917,  order  granting  permission  to  extend 
55th  street  across  the  tracks  of  West  Jers^  &  Seashore  Bailroad 
Company,  at  grade. 

Be  Such  Clay  Co.  Jan.  15,  1918,  order  approving  the  relocation 
of  siding  at  grade,  across  the  Washington  road  or  Parlin  road,  in 
township  of  Sayreville. 

Be  Keystone  Leather  Co.  Jan.  15,  1918,  approval  of  tiie  construc- 
tion of  siding  at  grade  across  Federal  street  and  Carman  street  in 
the  city  of  Camden. 

Be  Driver-Harris  Co.  Feb.  14,  1918,  order  granting  permission  to 
relocate  siding  track  at  grade,  across  Bailroad  avenue,  in  the  town 
of  Harrison. 

Be  Upper  Twp.  Feb.  20, 1918,  order  granting  permission  to  extend 
Bayview  drive  across  the  tracks  of  the  Atlantic  City  Bailroad  at 
grade,  at  Strathmere. 

Be  Whitesboro,  Feb.  SO,  1918,  petition  to  extend  Anna  street 
across  the  tracks  of  the  Atlantic  City  Bailroad  Company  at  grade  in 
Whitesboro,  denied,  it  appearing  that  no  immediate  necessity  exists 
for  an  additional  crossing. 

Be  Upper  Twp.  Feb.  26,  1918,  approval  of  the  construction  at 
Bayview  drive,  at  grade,  over  the  Sea  Isle  City  Branch  of  the  At^ 
lantic  City  Bailroad  at  Strathmere. 

New  York,  First  District — Haas  v.  Interborough  Bapid  Transit 
Co.  Case  No.  2131,  Feb.  20,  1918,  order  directing  transit  company 
to  construct,  install,  and  provide  additional  crossovers  at  or  near 
Canal  street  and  Chatham  square  on  Third  Avenue  Elevated  Line. 

New.  York,  Second  District. — Be  Mcintosh  &  S.  Corp.  Case  No. 
6106,  Oct.  17,  1917,  order  granting  permission  to  railroad  company 
to  lay,  construct,  maintain,  and  operate  at  grade  across  the  extreme 
end  of  Kelsey  street  and  Orchard  street  and  across  Orchard  street, 
an  additional  track  siding  for  freight  from  a  connection  with  the 
existing  tracks  of  the  Lehigh  Valley  Bailway  Company. 

Be  South  Buffalo  B.  Co.  Case  No.  6212,  Nov.  1,  1917,  order 
granting  permission  to  construct  and  operate  a  switch  track  at  grade 
across  Hopkins  street  in  Buffalo. 
P.U.R.1918B. 
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Ee  Cayuga  Tool  Steel  Co.  Case  No*  6143,  Nov.  20,  1917,  order 
giving  permiBsion  to  the  Lehigh  Valley  Bailway  Company  and  the 
Lehigh  Valley  Bailroad  Company  to  construct,  maintain,  and  operate 
at  grade  across  Frazee  street  a  track  siding  for  freight  from  a  con- 
nection in  existing  tracks  of  a  spur  of  the  Lehigh  Valley  Eailroad 
Company,  to  the  premises  of  the  Cayuga  Tool  Steel  Company,  Lim- 
ited. 

Be  Altamont,  Case  No.  5695,  Dec.  18,  1917,  order  directing  that 
a  new  highway  or  street  laid  out  known  as  Cedar  street  in  the  town 
of  Altamont  shall  cross  the  tracks  of  the  New  York  and  Ottawa 
branch  of  the  New  York  Central  Sailroad  at  the  grade  of  said  track. 

Be  Patent  Vulcanite  Eoofing  Co.  Case  No.  6164,  Dec.  31,  1917, 
ord^r  approving  construction  at  grade  by  the  New  York  Central 
Bailroad  company  of  a  single  railroad  track  for  transportation  of 
freight  connecting  by  a  switch  connection  with  the  Tivoli  Hollow 
branch  of  said  company^s  railroad  in  Tivoli  street,  in  the  city  of 
Albany,  said  connection  being  made  a  point  approximately  870  feet 
west  of  North  Pearl  street. 

Oregon, — Be  Standard  Box  &  Lumber  Co.  P.  S.  C.  Or.  Order  No. 
296,  F-694,  Nov.  %Qy  1917,  order  granting  permission  to  lumber 
company  to  construct  at  grade  a  railroad  track  across  the  county 
road  in  Washington  counly. 

Be  Strahom,  F-658,  P.  S.  C.  Or.  Order  No.  300,  Dec.  10,  1917, 
order  granting  permission  to  eonstruct  a  railroad  at  grade  over  and 
across  certain  streets  and  avenues  in  the  city  of  Elamath  Falls. 

Be  Strahom,  F-656,  P.  S.  C.  Order  No.  302,  Dec.  10,  1917, 
order  granting  permission  to  establish  t^nporary  grade  crossings  in 
the  city  of  Klamath  Falls. 

Be  Strahom,  F.617,  P.  S.  C.  Or.  Order  No.  303,  Dec.  15,  1917, 
order  granting  permission  to  establish  four  crossings  at  grade  iu 
[Elamath  county. 

Be  Hammond  Lumber  Co.  F-711,  P.  S.  C.  Or.  Order  No.  308,  Dec. 
26,  1917,  order  granting  permission  to  construct  a  crossing  at  grade 
over  county  highway  at  Clatsop  county. 

Be  Hammond  Lumber  Co.  F-712,  P.  S.  C.  Or.  Order  No.  309, 
Dec.  26,  1917,  order  granting  permission  to  establish  a  grade  cross- 
ing along  and  upon  "C  street  over  and  across  Fourth  avenue  in 
Holladay  Park,  Clatsop  coxmty. 

Be  Hammond  Lumber  Co.  F-713,  P.  S.  C.  Or.  Order  No.  310,  Dec. 
26,  1917,  order  granting  permission  to  construct  a  grade  crossing 
over  and  across  McCormick  road  in  Clatsop  county. 

Be  Southern  P.  Co.  F-698,  P.  S.  C.  Or.  Order  No.  320,  Jan.  3, 
1918,  order  authorizing  the  railroad  company  to  construct  track 
across  Washington  street  at  or  near  intersection  of  Sixth  street,  also 
across  Eleventh  and  Thirteenth  streets  in  Corvallis. 

Be  County  Ct.  F-686,  P.  S.  C.  Or.  Order  No.  382,  Jan.  14,  1918, 
P.U.R.1918B. 
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order  authorizing  the  extetosion  of  a  public  highwajr  across  the 
tracks  of  the  Oregon-Washington  Bailroad  &  Navigation  Company 
at  grade  in  the  town  of  Boardman. 

Sherwood  v.  Southern  P.  Co.  F-265,  P.  S.  C.  Or.  Order  No.  344, 
Feb.  15,  1918,  order  granting  permission  to  the  town  of  Sherwood 
to  construct  and  maintain  a  crossing  at  Washington  street  at  grade, 
conditioned  upon  the  closing  and  abandonment  of  the  crossing  at 
Pine  street. 

Ee  Toledo  &  S.  R.  Co.  F-643,  P.  S.  C.  Or.  Order  No.  343,  Feb. 
18,  1918,  order  granting  permission  to  construct  railroad  over  and 
across  the  Toledo  and  Siletz  county  highway  in  Lincoln  county. 

Rhode  Island.— Be  New  York,  N.  H.  &  H.  B.  Co.  No.  382,  Nov. 
20,  1917,  order  granting  permission  to  railroad  company  to  lay  and 
maintain  a  track  at  grade  across  Harris  avenue  in  the  city  of  Provi* 
denee. 

Utah,— Re  Amalgamated  Sugar  Co.  Permit  No.  13,  Nov.  21,  1917, 
order  granting  permission  to  construct,  operate,  and  maintain  a 
single  track,  standard  gage  railway,  across  certain  highways  in  Davis 
county. 

lie  Oregon  Short  line  R.  Co.  Permit  No.  14,  1917,  Dec.  3,  1917, 
order  directing  railroad  company  to  construct,  operate,  and  maintain 
a  spur  track  over  and  across  certain  highways  in  Ogden  City.  Order 
Modified  (March  15,  1918). 

Re  Ogden  Union  R.  &  Depot  Co.  Permit  No.  15,  Dec.  14,  1917, 
order  granting  permissicn  to  railroad  company  to  construct,  operate 
and  maintain  a  standard  gage  raiboad  ttack  in  Pacific  avenue  be- 
tween 28th  and  30th  streets,  and  6  standard  gage  railroad  tracks 
over  and  across  28th  street  between  Nye  and  Pacific  avenues,  in 
Ogden  City. 

Re  Ogden  Union  R.  &  Depot  Co.  Permit  No.  16,  Jan.  10,  1918, 
order  authorizing  railroad  company  to  construct,  operate,  and  main- 
tain a  standard  gage  railroad  track  over  and  across  Pacific  avenue 
and  Twenty-ninth  street  in  Ogden  city. 

Re  Denver  &  R.  G.  R.  Co.  Permit  No.  17,  Jan.  12,  1918,  order 
granting  permission  to  construct  a  spur  track  at  grade  over  Ninth 
street  in  Price. 

Re  Oregon  Short  line  R.  Co.  Permit  No.  18,  Jan.  31,  1918,  order 
granting  permission  to  railroad  company  to  construct,  operate,  and 
maintain  a  standard  gage  spur  railroad  track  over  and  across  certain 
public  road,  being  an  extension  of  '^"  avenue  of  West  Ogden. 

Re  Oregon  Short  Line  R.  Co.  Permit  No.  19,  Feb.  20,  1918,  order 
granting  permission  to  construct,  operate,  and  maintain  a  standard 
gage  spur  railroad  track  over  and  across  Second  South  street  between 
Third  and  Fourth  West  streets,  at  grade  in  Salt  Lake  City. 

Vermont. — Re  Clarendon  &  P.  R.  Co.  No.  537;  Re  Manchester, 
D.  A  G.  R.  Co.  No.  638;  Re  Rutiand  R.  Co.  No.  539;  Re  Delaware 
P.U.R.1918B. 
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A  H.  Co.  No.  654;  Re  Bristol  B.  Co,  No.  660;  Be  White  Eiver  R. 
Go.  No.  6^,  all  decided  Dec.  26,  1917,  application  of  each  ot  above 
named  steam  railroads  for  exemption  from  the  requirements  of  § 
4546,  Vt.  Pub.  Stat,  and  amendments  thereto  for  the  year  1917, 
denied,  and  each  of  said  utilities  ordered  to  expend  in  the  year  1918, 
for  the  removal  of  grade  crossings,  the  amount  required  by  said 
statute  for  that  year  plus  the  amount  each  should  have  expended 
in  1917. 

II.  Protection  at  oroaMnga, 

California. — Livermore  v.  Western  P.  R.  Co.  Decision  No,  4832, 
Case  No.  1143,  Nov.  13,  1917,  order  directing  railroad  company 
to  install  an  automatic  flagman  at  the  crossing  of  the  Western  Pacific 
Railroad  Company's  track  at  Livermore  avenue  in  the  city  of 
Livermore,  it  appearing  that  a  protection  consisting  of  two  cross- 
ing bells  is  not  considered  to  be  sufficient  where  heavily  traveled 
road  crosses  the  tracks  of  a  railroad  company  and  the  view  of  ap- 
proaching trains  is  badly  obstructed  by  buildings  and  trees. 

Connecticut— Re  New  Hartford,  Docket  No.  2631,  Jan.  10,  1918, 
order  directing  railroad  company  to  provide  additional  protection 
where  highway  crosses  railroad  tracks  at  point  southerly  of  freight 
station  in  New  Hartford,  by  stationing  a  competent  person  equipped 
with  the  standard  "stop'^  sign  provided  for  crossing  flagmen  to  be 
stationed  at  crossing  just  prior  to  such  times  as  any  and  all  engines, 
trains,  or  cars  pass  over  said  crossing. 

/«tnoi5.— Strensky  v.  Chicago,  M.  &  St.  P,  R.  Co.  No.  6087,  Oct. 
25,  1917,  installation  of  an  electric  automatic  visible  and  audible 
day  and  night  wigwag  signal  ordered  at  highway  crossing  in  town- 
'  ship  24  N.  R.  4  east  of  the  4th  P.  M.  in  Carroll  county. 

St.  Joseph  V.  Illinois  Traction  System,  No.  7154,  Oct.  25,  1917, 
installation  of  automatic  crossing  bell  protection  in  the  village  of 
St.  Joseph  ordered. 

Murphy  v.  Atchison,  T.  &  S.  F.  R.  Co.  No.  6181,  Dec.  5,  1917, 
order  directing  railroad  to  remove  material  in  waste  banks  upon 
right-of  way  west  of  highway  grade  crossing  where  public  highway 
crosses  tracks  and  right  of  way  of  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company,  about  1  mile  west  of  the  village  of  Williams- 
field,  so  as  to  reduce  said  waste  banks  to  natural  level  of  ground  for 
a  distance  of  not  less  than  500  feet  west  from  the  said  crossing  on 
both  sides  of  railroad  tracks. 

Flat  Rock  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7370,  Jan. 
15, 1918,  order  directing  railroad  company  to  install  at  the  crossings 
where  Baltimore  street  and  Chestnut  street  cross  the  tracks  and 
right  of  way  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Bail- 
way  Company  in  the  village  of  Flat  Rock,  rail  circuit  automatic 
electric  signal  alarm  bells. 
P.U.R.1918B.  59 
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Indiana.— IBie  Delphi,  ITo.  2729,  Oct.  26,  X917,  order  requiriag 
Wabash  Bailroad  Company  to  construct,  maintain,  and  operate  safety 
gates  on  each  side  of  its  railroad  tracks  where  such  tracks  cross  Main, 
Franklin  and  Monroe  streets  in  the  city  of  Delphi ;  Wabash  Bailroad 
Company  and  the  Chicago,  Indianapolis  &  Louisville  Bailway  Com- 
pany ordered  to  construct,  maintain,  and  operate  safety  gates  at  the 
intersection  of  railroad  tracks  at  Union  street  and  Indiana  street 
in  city  of  Delphi. 

Maine.— Re  Portland  Terminal  Co.  R.  R.  350,  Jan.  10,  1918, 
order  amending  decree  of  Board  of  Railroad  Commissioners  of  the 
state  of  Maine,  entered  October  lOth,  1898,  so  that  the  Portland 
Terminal  Company  may  substitute  a  semaphore  for  the  present  ball, 
mast,  and  light  protection  at  the  Brighton  avenue  crossing. 

Massachusetts.— Re  Beverly,  P.  S.  C.  1867,  Dec.  31,  1917,  order 
revoking  order  of  the  Board  of  Railroad  Commissioners  under  date 
of  August  9,  1910,  insofar  as  it  requires  the  use  of  electric  bells  at 
Kittredge  and  Gloucester  crossings  of  the  Boston  &  Maine  railroad 
in  Beverly. 

Re  Wakefield,  P.  S.  C.  1976,  Feb.  27,  1918,  petition  for  release 
from  the  provisions  of  chapter  246  of  General  Acts  of  1917  relative 
to  the  maintenance  of  warning  signs  at  certain  grade  crossings  on 
the  Boston  &  Maine  Railroad  in  specified  towns,  denied,  the  Commis- 
sion being  of  the  opinion  that  the  installation  of  warning  signs  at 
these  crossings  is  not  impracticable  or  unnecessary  and  that  they 
should  be  installed. 

Michigan.— Re  Pere  Marquette  R.  Co.  C-7077,  Oct.  25,  1917, 
order  approving  full  interlocking  and  derailing  switch  and  signal 
system  at  crossing  of  the  Pere  Marquette  Railway  and  the  Ann  Arbor 
Railroad  at  Annpere. 

Re  Pratt,  No.  6359,  Oct.  26,  1917,  order  directing  railroad  com- 
pany to  install  and  maintain  an  automatic  crossing  alarm  bell  at 
the  Irish  Road  crossing  of  the  tracks  of  the  Detroit  United  Railway. 

He  Coopersville,  C-7077,  Oct.  26,  1917,  order  directing  railway 
company  to  cause  all  east  bound  trains  and  cars  to  be  brought  to  a 
stop  before  passing  over  the  intersection  of  First  avenue  and  the 
tracks  on  Main  street  in  the  village  of  Coopersville. 

Re  Hall,  C-7077,  Oct.  30,  1917,  order  directing  that  railway  com- 
pany cause  the  speed  of  all  trains  over  the  Horton  street  crossing 
be  reduced  to  not  to  exceed  6  miles  per  hour. 

Re  Schoolcraft,  C-7077,  Nov.  7,  1917,  order  directing  railroad 
company  to  maintain  and  operate  at  the  Grand  street  crossing  of 
the  tracks  of  the  village  of  Schoolcraft  an  automatic  crossing  alarm 
bell  with  wifipyag  attachment. 

Re  Detroit,  <J.  H.  &  M.  R.  Co.  No.  2402,  Nov.  28,  1917,  order 
directing  risilway  company  to  cause  all  switch  engines  ha  vine:  cars 
either  ahead  or  behind  them  and  pushing  cars  over  crossing  on  Taylor 
P.U.R.1918B 
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avenue  in  the  city  of  Grand  Bapids^  be  brought  to  a  stop  in  advance 
of  said  crossing. 

Be  Dingeldey,  C-7077,  Dec.  13,  1917,  order  directing  the  Detroit, 
Jackson  &  Chicago  Bailway  to  maintahi  and  operate  an  automatic 
crossing  alarm  bell  with  wigwag  attachment  at  highway  crossing 
of  the  tracks  about  3  miles  west  of  Wayne. 

Be  Detroit  United  B.  Co.  D-1219,  Jan.  3,  1918,  a  full  inter- 
locking and  derailing  switch  and  signal  system  to  be  installed  at 
point  where  the  Detroit  United  Bailway  crosses  with  a  double  track 
the  three  tracks  of  the  Michigan  Central  Bailroad  on  Mt.  Elliott 
avenue  in  Detroit. 

Be  Michigan  C.  B.  Co's  Belt  Line,  C-7077,  Jan.  4,  1918,  order 
directing  railroad  company  to  install,  maintain,  and  operate  dur- 
ing twenty-four  hours  of  the  day,  safety  gates  at  the  Mt.  Elliott 
avenue  crossing  of  the  tracks  of  the  Michigan  Central  Bailroad  Com- 
pany's Belt  Line  in  the  city  of  Detroit. 

Be  Imlay  City,  C-7077,  Jan.  9,  1918,  order  authorizing  installa- 
tion of  an  automatic  crossing  alarm  bell  at  Handley  street  crossing 
on  railroad  compan/s  tracks,  in  the  village  of  Imlay  City. 

Be  Imlay  City,  C-7077,  Jan.  9,  1918,  order  cQrecthig  railroad 
company  to  cause  the  speed  of  all  engines  and  trains  over  Fourth 
street  crossing  in  the  village  of  Imlay  City  to  be  reduced  to  not  to 
exceed  8  miles  per  hour. 

Be  Battle  Creek,  C-7077,  Jan.  17,  1918,  order  directing  the  rail- 
road company  to  cause  the  safety  gates  now  installed  at  the  Kendall 
street  crossing  to  be  operated  during  the  twenty-four  hours  of  the 
day. 

Be  Michigan  Metal  Products  Co.  C-7077,  Jan.  30,  1918,  order 
directing  railroad  company  to  maintain  and  operate  two  automatic 
crossing  alarm  bells  with  wigwag  signals  at  20th  street  crossing  in 
the  city  of  Battle  Creek. 

Be  Battle  Creek,  0-7077-36,  Feb.  6,  1918,  order  directing  raiU 
road  company  to  maintain  and  operate  at  the  Grenville  street  cross- 
ing in  city  of  Battle  Creek,  an  automatic  crossing  alarm  bell  with 
wigwag  attachment. 

Minnesota.— WiiAeiiA  v.  Northern  P.  B.  Co.  A-2276,  Feb.  13*,. 
1918,  order  directing  railway  company  to  furnish  protection  at  the 
Third  street  crossing  in  the  village  of  Wadena,  by  placing  a  flagman 
at  said  crossing  between  7  a.  m.  and  10  p.  m. 

New  Jersey, — Metuehen  V.  Lehigh  Valley  B.  Co.  Feb.  18,  1918, 
complaint  as  to  sufficiency  and  safety  of  crossings  dismissed,  it 
appearing  that  the  crossing  was  entirely  sufficient  to  accommodate 
all  traffic  thereat,  and  that  the  railroad  company  had  agreed  to 
install  an  automatic  alarm  bell. 

New  York  Second  District. — Drake  v.  New  York  C.  B.  Co.  Case 
No.  6242,  Jan.  10,  1918,  petition  by  the  president  of  the  village  of 
P.U.R.191SB. 
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Predonia  to  compel  railroad  company  to  place  gates  at  ihe  single 
track  crossing  of  its  Valley  branch,  Erie  division,  over  East  Main 
street,  denied,  it  appearing  that  under  present  financial  ccmdi- 
tions  and  conditions  of  operation  which  must  necessarily  govern 
the  movement  of  the  limited  number  of  trains  over  this  crossing  it 
would  not  seem  advisable  to  direct  the  railroad  company  to  erect 
gates  at  this  point. 

Oregon.— Bf  Wallowa  County,  P.  8.  0.  Or.  Order  No.  Na  281, 
F-635,  Oct.  20, 1917,  order  relieving  the  county  of  Wallowa  from  the 
obligation  imposed  by  statute  of  placing  and  maintaining  advanced 
warning  signs  on  certain  county  roads  at  grade  with  certain  railroad 
tracks,  except  at  specified  crossings. 

Be  Gold  Hill,  P.  S.  C.  Or.  Order  No.  284,  F-685,  Oct.  20,  1917, 
order  relieving  Jackson  county  of  the  obligation  of  placing  and 
maintaining  advance  warning  signs  on  certain  streets  and  highways 
in  said  city. 

Re  Grants  Pass,  P.  S.  C.  Or.  Order  No.  285,  F-638,  Oct  20, 
1917,  order  relieving  the  city  of  Grants  Pass  from  obligation  im- 
posed by  chapter  429  of  the  Laws' of  Oregon  for  1917,  of  placing 
and  maintaining  advanced  warning  signs  on  certain  streets  and 
highways  crossing  railroads  at  grade. 

Re  Jacksonville,  F-669,  P.  S.  C.  Or.  Order  No.  288,  Nov.  12, 
1917,  order  relieving  the  city  of  Jacksonville  from  the  obligation 
of  placing  and  maintaining  advance  warning  signs  on  specified 
streets  and  crossings  as  provided  under  chapter  429  of  the  Laws 
of  Oregon  for  1917. 

Be  Carlton,  F-668,  P.  S.  C.  Or.  Order  No.  291,  Nov.  15,  1917, 
order  relieving  City  of  Carlton  from  the  obligation  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  on  specified  streets  and  crossings. 

Re  Sheridan,  F-688,  P.  S.  C.  Or.  Order  No.  292,  Nov.  15,  1917, 
order  relieving  the  city  of  Sheridan  from  the  obligation  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  at  crossing  of  the  tracks  of  Southern 
Pacific  Company  with  Bridge  street  and  on  the  east  approach  of 
the  crossing  of  the  track  of  the  Southern  Pacific  Company  with  Mill 
street  in  said  city. 

Re  County  Ct.*  F-660,  P.  S.  C.  Or.  Order  No.  294,  Nov.  15,  1917, 
petition  as  to  relief  from  obligation  imposed  by  chapter  429  of  the 
Laws  of  Oregon  for  1917,  of  placing  and  maintaining  advance  wara- 
ing  signs  on  county  roads  at  certain  crossings  allowed  as  to  specified 
crossings  but  overruled  as  to  others. 

Re  Willamina,  F-690,  P.  S.  C.  Or.  Order  No.  293,  Nov.  16,  1917, 
order  relieving  the  city  of  Willamina  from  the  provisions  of  chapter 
429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  maintaining 
P.U.R.1918B. 
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advaiK^  waniiiig  signs  on  specified  streets  and  crossings  in  said 
city. 

Ee  La  Fayette,  P.  S,  C.  Or.  Order  No.  295,  F-676,  Nov.  19, 1917, 
order  relieving  city  of  Lafayette  from  the  obligation  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  at  the  crossings  of  the  Southern 
Pacific  Compan/s  tracks,  with  Budge,  Adams,  Jefferson,  and  Market 
streets  in  said  city. 

Ee  Medford,  F-709,  P.  S.  C.  Or.  Order  No.  297,  Dec.  7,  1917, 
order  relieving  the  city  of  Medford  of  the  necessity  of  erecting  and 
maintaining  advance  warning  signs  upon  specified  streets  and  cross- 
ings. 

Ee  Forest  Grove,  F-649,  P.  S.  C.  Or.  Order  No.  298,  Dec  7, 1917, 
order  relieving  city  of  Forest  Grove  from  the  obligation  imposed 
by  chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and 
maintaining  advance  warning  signs  at  crossings  of  certain  specified 
streets  and  highways. 

Ee  HiUsboro,  F-682,  P.  S.  C.  Or.  Order  No.  305,  Dec.  15,  1917, 
order  relieving  city  of  HiUsboro  from  the  provisions  of  Chapter  429 
of  the  Laws  of  Oregon  for  1917,  relating  to  the  placing  and  main- 
taining of  advance  warning  signs  at  specified  crossings  of  streets 
and  avenues  in  said  city. 

Ee  Corvallis,  P-665,  P.  S.  C.  Or.  Order  No.  306,  Dec.  18,  1917, 
order  relieving  the  city  of  Corvallis  from  obligation  of  placing  and 
maintaining  warning  signs  at  specified  streets  and  crossings  as 
provided  by  chapter  429  of  the  Laws  of  Oregon  for  1917. 

Eaber  v.  Southern  P.  Co.  F-666,  P.  S.  C.  Or.  Order  No.  313,  Dec. 
27,  1917,  order  directing  defendant  to  install  and  thereafter  main- 
tain adequate,  suitable,  and  sufficient  cattle  guards  and  wing  fences 
at  crossing  1^  miles  north  of  Corvallis  junction  in  Benton  county. 

Ee  Dalles,  F-717,  P.  S.  C.  Or.  Order  No.  316,  Dec.  31,  1917, 
order  relieving  the  city  of  Dalles  from  the  obligation  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  on  specified  streets  and  crossings. 

Ee  Corvallis,  F-703,  P.  S.  C.  Or.  Order  No.  318,  Dec.  31,  1917, 
order  designating  the  crossing  of  the  Southern  Pacific  Company's 
tracks  on  Eailroad  street  with  Fifteenth  street  in  the  city  of  Cor- 
vallis as  "stop^*  crossing,  said  railroad  company  to  install  and  there- 
after maintain  on  each  side  of  right  of  way  a  circular  sign,  24  inches 
in  diameter,  painted  with  a  white  field  bearing  the  word  "stop"  in 
black  letters  5  inches  high. 

Ee  Canby,  F-697,  P.  S.  C.  Or.  Order  No.  338,  Feb.  11,  1918, 
order  relieving  the  city  of  Canby  from  the  provisions  of  chapter 
429  of  the  Laws  of  Oregon  for  1917  of  placing  and  maintaining 
advance  warning  signs  at  the  crossings  of  the  existing  tracks  of  the 
Southern  Pacific  Company  on  C  street  and  E  street  in  said  city. 

P.U.R.1918B. 
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Be  West  Salem,  P-«67,  P.  S.  C.  Or.  Order  No.  839,  Feb.  13, 1918, 
order  relieving  the  city  of  West  Salem  from  the  provisions  of  chap* 
ter  429  of  tiie  Laws  of  Oregon  for  1917,  frwn  the  obligation  of  plac- 
ing and  maintaining  advance  warning  signs  upon  specified  streets 
and  crossings. 

Be  Halsey,  F-691,  P.  S.  C.  Or.  Order  No.  841,  Feb.  15,  1918, 
order  relieving  the  city  of  Hakey  from  the  obligation  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  at  the  crossings  of  the  existing  tracks 
of  the  Southern  Pacific  Company  on  D  street  and  at  depot  crossing 
between  0  and  H  streets  in  said  city. 

Be  Jefferson,  F-723,  P.  S.  C.  Or.  Order  No.  342,  Feb.  16,  1918, 
order  relieving  the  city  of  Jefferson  from  obligations  imposed  by 
chapter  429  of  the  Laws  of  Oregon  for  1917,  of  placing  and  main- 
taining advance  warning  signs  on  Main  street  in  said  eity. 

Pennsylvania. — ^Herrick  Twp.  v.  Erie  B.  Co.  Complaint  Docket 
No.  1180,  Oct.  29,  1917,  order  directing  railroad  company  to  erect 
and  permanently  maintain  visible  and  audible  crossing  signals  at 
railroad  grade  crossing  in  the  village  of  Herrick  Centre,  and  to 
station  watchmen  at  crossing  from  7  a.  m.  until  the  last  passenger 
train  of  each  evening  shall  have  passed  to  Herrick  Centre  station. 

Ill,  SepmraHon  of  grades;  Overheads,  viaducts,  etc. 

Calif omia. — Be  People,  Decision  No.  4762,  Application  No.  3194, 
Oct.  16,  1917,  order  granting  permission  to  construct  an  overhead 
<;rossing  over  tracks  of  Santa  Fe  Bailway  Company  at  Biverbank, 
expense  thereof  to  be  borne  50  per  cent  by  the  railroad  company, 
and  25  per  cent  each  by  Stanislaus  county  and  the  State  Highway 
•Commission. 

Los  Angeles  County  v.  Los  Angeles  &  S.  L.  B.  Co.  Case  No.  1113, 
Decision  No.  4798,  Oct.  29,  1917,  railroad  company  required  to 
•construct  a  new  bridge  over  Hill  street,  partly  in  the  city  of  Long 
Beach  and  partly  in  the  county  of  Los  Angeles. 

Valley  Ice  Co.  v.  Fresno  County,  Decision  No.  4875,  Case  No. 
1166,  Nov.  24,  1917,  order  directing  defendants  to  close  East  street 
and  to  submit  within  30  days  plans  for  the  improvement  of  Church 
street  crossing. 

Be  Alameda  County,  Decision  No.  5005,  Application  No.  3220, 
Jan.  2,  1918,  petition  for  separation  of  grades  at  crossing  of  Boad 
No.  30,  with  tracks  of  Central  Pacific  Bailway^  denied,  it  appearing 
that  it  is  not  feasible  to  incur  expenditure  at  present  time ;  railroad 
company  ordered  to  install  automatic  flagman  and  county  to  reduce 
grades  of  approach. 

Connectinit—Re  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2656, 
Jan.  24,  1918,  approval  of  proposed  alterations  and  changes  in  high- 
wav  in  the  town  of  Bolton  and  determination  of  the  length,  width, 
P.U.R.1918B. 
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material,  and  plan  of  bridge  carrying  said  highway  over  the  tracks 
of  the  New  York,  New  Haven,  ft  Haitford  Railroad. 

/ZZinow.— Bockford  v.  Chicago  ft  N.  W.  R.  Co.  No.  7200,  Oct.  9, 
1917,  lowering  of  the  bridge  over  the  track  of  the  Chicago  ft  Noriii 
Western  Railway  Company  at  Kishwaukee  street  in  the  city  of  Rock- 
ford,  and  depression  of  the  railroad  tracks  to  maintain  the  necessary 
clearance,  ordered,  the  expense  thereof  to  be  borne  by  the  railroad 
company. 

Re  Elgm,  J.  ft  E.  R.  Co.  No.  7552,  Jan.  4,  1918,  order  granting 
permission  to  construct  and  maintain  with  clearances  specified  and 
to  thereafter  operate  a  new  high  line  of  railway  consisting  of  track 
and  crossing  overhead  by  means  of  a  viaduct  or  bridge  leading  to 
the  converter  at  the  plant  of  the  Illinois  Steel  Company  at  Joliet. 

Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  No.  7669,  Jan.  29,  1918, 
approval  of  certain  agreement  with  the  Illinois  Central  Railroad 
Company  relating  to  separation  of  grades  in  Nattoon. 

Indiana. — Iol  Payette  Retail  Merchants  Asso.  v.  Lake  Erie  ft  W. 
R.  Co.  No.  54,  Nov.  16,  1917,  petition  for  the  separation  of  grade 
crossing  of  Lake  Erie  ft  Western  Railroad  Company  and  a  public 
highway  leading  west  from  Lafayette  denied,  it  appearing  to  be 
the  general  policy  of  the  Commission  to  impose  as  few  burdens  as 
possible  upon  their  financial  resources  of  the  railroad  during  critical 
war  times. 

Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  No.  3462,  Dec.  28,  1917, 
petition  for  the  establishment  and  extension  of  a  public  highway 
under  the  Cleveland,  Cincinnati,  Chicago  ft  St.  Louis  Railway  Com- 
pany and  the  Terre  Haute,  Indianapolis,  &  Eastern  Traction  Com- 
pany denied,  it  appearing  that  the  Commission  finds  that  said 
highway  would  not  be  a  public  benefit,  said  highway  being  in  a 
north  and  south  direction,  the  present  demands  of  public  necessity 
and  travel  in  this  vicinity  being  in  the  east  and  west  direction  instead 
of  north  and  south. 

Zotra.— Iowa  City  v.  Chicago,  R.  I.  ft  P.  R.  Co.  Pile  A-2276,  Dec". 
8,  1917,  petition  that  bridge  on  College  street  over  railroad  tracks 
be  reconstructed  and  widened,  dismissed,  it  appearing  that  a  short 
distance  from  the  viaduct  in  question  is  a  very  wide  grade  crossing, 
amply  sufficient  to  carry  all  the  traffic  of  Iowa  City. 

Naylor  v.  Minneapolis  &  St.  L.  R.  Co.  Pile  A-2407,  Jan.  8,  1918, 
order  directing  that  grade  of  crossing  at  point  where  railroad  crosses 
Park  street  in  city  of  Perry  be  separated  and  the  track  of  the  rail- 
road company  be  elevated  to  such  height  that  it  will  be  practicable 
to  build  a  subway  beneath  rails  of  said  railroad,  having  a  clearance 
of  at  least  13J  feet,  such  construction  to  be  made  within  two  years 
after  close  of  present  war. 

Schell  V.  Chicago  G.  W.  R.  Co.  Docket  A-2627,  2628,  2629,  Jan. 
P.U.R.1918B. 
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24t,  IdlB,  railroad  company  directed  to  repair  highway  bridges  over 
its  tracks  in  Lincoln  township  between  Sections  26  and  27;  27  and 
28;  and  28  and  29. 

New  Hampshire. — Boston  &  M.  E.  Co.  v.  Andover,  No.  D-401, 
Nov.  14, 1917,  petition  appealing  from  a  vote  of  the  defendant  town 
requiring  the  raising  of  an  overhead  railroad  bridge,  held,  because 
of  the  present  war  crisis  and  because  the  state  had  not  as  yet  adopted 
any  general  legislative  policy  as  to  railroad  crossings. 

Boston  &  M.  B.  Co.  v.  Grafton,  Dec.  19,  1917,  petition  for  under- 
pass crossing  on  Boston  &  Maine  Railroad  %o  ^^  &  i^il^  south  of 
Cardigan  station,  known  as  Frazer's  Crossing,  held  at  abeyance 
pending  further  investigation 

New  York,  Second  District — Ee  Long  Island  E.  Co.  Case  No. 
6190,  Sept.  19,  1917,  order  directing  that  new  connecting  track  of 
the  Long  Island  Bailroad  Company  be  constructed  between  the 
Montauk  division  and  the  Manorville  branch,  to  cross  over  the 
grade  of  the  South  County  Eoad  highway  upon  a  timber  structure 
approximately  9  feet  above  the  present  road  surface. 

Be  Nickel  Plate  Connecting  R.  Corp.  Case  No.  6188,  Nov.  8,  1917, 
approval  of  railroad  crossing  highway  otherwise  than  at  grade  under 
section  89  of  the  Bailroad  Law;  and  as  to  railroad  crossing  other 
railroads,  imder  section  98,  Railroad  Law. 

Ee  Pitcaim,  Case  No.  6211,  Dec.  18,  1917,  determination  that 
no  highway  in  town  of  Pitcaixn,  shall  cross  the  Carthage  &  Adiron- 
dack branch  of  the  New  York  Central  Railroad,  if  at  all,  by  an  over- 
head structure. 

Re  Mt.  Vernon,  Case  No.  254,  Dec.  27,  1917,  claim  for  engineer- 
ing expenses  on  overgrade  crossing  accrued  subsequently  to  allowance 
of  contract  to  another  for  such  services,  disallowed, 

Re  New  York  C.  &  H.  R.  R.  Co.  Case  No.  156,  Oct.  24,  1917, 
order  modifying  Commission  order  dated  April  10,  1912,  in  respect 
to  location,  construction,  and  design  of  an  overgrade  crossing  of 
the  railroad  near  Tibbetts  avenue,  in  the  city  of  White  Plains. 

Oregon.— Re  Strahom,  P-657,  P.  S.  C.  Or.  Order  No.  301,  Dec. 
10,  1917,  order  granting  permission  to  establish  an  imdergrade 
crossing  in  Klamath  county. 

Re  Hammond  Lumber  Co.  F-706,  P.  S.  C.  Or.  Order  No.  307, 
Dec.  26,  1917,  order  granting  permission  to  construct  an  undergrade 
crossing  at  specified  point  in  Clatsop  county. 

Re  County  Ct.  F-^16,  P.  S.  C.  Or.  Order  No.  325,  Jan.  14,  1918, 

order  directing  the  construction  of  an  overgrade  crossing  at  or  near 

the  west  end  of  the  present  siding  at  the  station  at  Divide;  the  cost 

of  such  overhead  crossing  to  be  borne  as  follows;  30  per  cent  by 

the  state  highway  department,  30  per  cent  by  the  county  court 

of  Lane  County,  and  40  per  cent  by  the  Southern  Pacific  Company. 

Re  Grant  Smith  Co.  P.  S.  C.  Or.  Order  No.  331,  F-721,  Feb. 
P.U.R.1918B. 
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1^  1918^  order  granting  permission  to  construct  an  overhead  crossing 
over  highway  in  Multnomah  county. 

Pennsylvania. — ^Ee  Public  Service  Commission,  Application  Dock- 
et No.  1014-1917,  Oct.  23,  1917,  order  directing  that  existing 
grade  crossing  where  the  Lincoln  Highway  crosses  the  tracks  of  the 
Huntingdon  &  Btoad  Top  Mountain  Bailroad  &  Coal  Company, 
near  Mt.  Dallas  station,  be  abolished ;  the  cost  and  expenses  of  elimi- 
nation of  said  grade  ^roesiixg  to  be  borne  as  follows :  Pennsylvania 
Bailroad  Company  $1000,  Bedford  County  $1000,  Snake  Spring 
township  $150,  West  Providence  township  $150,  the  State  Highway 
Department  of  Commonwealth  of  Pennsylvania  one  half  of  the 
balance  remaining  after  deducting  the  above  amoimt  and  the  Hunt- 
ingdon and  Broad  Top  Mountain  Bailroad  Coal  Company  an  amount 
equal  to  that  to  be  paid  by  the  State  Highway  Department. 

Be  Catasauqua,  Application  Docket  No.  839-1917,  Dec.  21,  1917, 
petition  for  the  approval  of  the  construction  of  a  bridge  or  arch 
over  the  Lehigh  &  New  England  Bailroad  above  grade  at  Milton 
alley,  dismissed,  it  i^pearing  that  owing  to  the  conditions  of  the 
nation  at  the  present  time,  the  Commission  does  not  feel  justified  to 
require  such  construction. 

State  Highway  Dept.  v.  Philadelphia  &  B.  B.  Co.  Complaint 
Docket  No.  1772,  Jan.  8,  1918,  order  authorizing  the  elimination  of 
grade  crossing  where  tracks  of  the  Philadelphia  &  Beading  Eailway 
Company  cross  state  highway  route  No.  139  about  300  feet  east  of 
Swatara  station  in  Derry  township. 

State  Highway  Dept.  v.  Philadelphia  &  B.  B.  Co.  Complaint 
Docket  No.  1773,  Jan.  8,  1918,  order  authorizing  the  elimination  of 
a  grade  crossing  where  tracks  of  the  Philadelphia  &  Beading  Bail- 
way  Company  cross  a  public  highway  known  as  the  Hockerville  road 
about  50  feet  west  of  Swatara  station  in  Derry  township. . 

State  Highway  Dept.  v.  Philadelphia  &  B.  B.  Co.  Complaint 
Docket  No.  1774,  Jan.  8,  1918,  order  authorizing  the  elimination 
of  the  grade  crossing  where  tracks  of  the  Philadelphia  &  Beading 
Bailway  Company  cross  state  highway  route  No.  139  about  1  mile 
east  of  Hummelstown  in  Derry  township. 

Wisconsin. — Iron  Biver  v.  Northern  P.  B.  Co.  Jan.  11, 1918,  peti- 
tion for  removal  of  house  track  because  of  dangerous  crossing  in 
the  village  of  Iron  Biver  denied,  it  appearing  that  such  crossing  is 
not  unreasonably  dangerous  and  can  be  protected  by  trainmen; 
railroad  company  directed  to  observe  specified  rules  in  operating  on 
house  track  across  Main  street. 

nr.  Farm  croaMngs. 

Oregon.— Helmick  v.  Valley  &  S.  B.  Co.  F-620,  P.  S.  C.  Or. 
Order  No.  290,  Nov.  16,  1917,  order  directing  respondent  to  con- 
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» 
struct  a  cattle  pass  at  grade  over  and  across  the  track  of  the  Valley 
&  Siletz  Bailroad  Company  where  same  passes  through  the  lands 
of  applicant  in  Polk  county. 

White  V.  Oregon-Washington  R.  &  Nav.  Co.  F-674,  P.  S.  C.  Or. 
Order  No.  317,  Dec.  31,  1917,  order  directing  respondent  to  con- 
struct and  thereafter  maintain  at  a  suitable  location  in  Gilliam 
county  an  underground  cattle  pass  conditioned  upon  the  abandon- 
ment of  the  three  open  grade  crossings  and  the  payment  by  the 
plaintiff  of  the  sum  of  $400  toward  the  cost  of  installation  of  such 
undergrade  cattle  pass.  Order  modified  on  stipulation  of  parties 
(Mar.  7,  1918). 

F.  Damaaea, 

Maine, — In  the  following  cas^s  assessment  of  damages  under 
chapter  145  of  the  Public  Laws  of  Maine  for  the  year  1917,  with 
reference  to  the  removal  of  trees  and  bushes  on  private  property  at 
grade  crossings,  was  approved;  Be  Flanders,  B.  B.  No.  271,  Dec. 
19,  1917;  Be  Whipple,  B.  B.  No.  271,  Dec.  19,  1917;  Be  Slipp,  R. 
B.  No.  329,  Dec.  19,  1917;  Be  Goddard,  B.  B.  No.  347,  Dec.  19, 
1917;  Be  Qollins,  B.  B.  336,  Jan.  19,  1918;  Be  Sterling,  B.  B.  353, 
Jan.  14,  1918;  Be  Moulton,  E.  B.-346,  Jan.  14,  1918. 

Damages. 

Jnduina.— Schildtknecht  v.  Lake  Erie  &  W.  B.  Co.  No.  2871,  Dec. 
14,  1917,  complaint  alleging  damage  ih  the  sum  of  $50,  resulting 
from  the  failure  of  defendant  to  place  a  car  at  New  Lisbon  for 
loading  with  hogs  until  two  days  after  the  date  specified,  dismissed, 
due  to  the  fact  that  forces  of  nature  beyond  the  power  of  defendant 
to  control  interfered  with  transportation  operations  at  that  time. 

Depreciation. 

California.— He  United  B.  Co.  Decision  No.  4786,  Case  No.  610, 
Oct.  23,  1917,  order  authorizing  respondent  to  use  the  sum  of 
$310,807,  from  the  depreciation  fund  for  the  purpose  of  reimbursing 
its  treasury  covering  capital  expenditures  made.  Supplemental  order 
authorizing  use  of  additional  sum  of  $150,000  from  depreciation 
fund  for  reimbursing  treasury  for  expenditures,  February  21,  1918. 

Illinois— He  Chicago,  L.  S.  &  E.  B.  Co.  No.  7597,  Dec.  19,  1917, 
approval  of  agreement  to  amend  provision  of  railway  lease  relative 
to  the  method  of  handling  the  depreciation  fund  set  apart  for  ibe 
equipment  and  rolling  stock. 
P.U.R.1918B. 
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Discrimination. 


a.  Electricity,  989. 

b.  RailroadSf  939. 

c.  Steatnheatinff,   940. 

d.  Telephones,  940. 

e.  Water,  940. 
II.  Service,  941. 


I.  Rate9. 
a,  EleetrieUy. 

Indiana. — In  the  following  cases,  utility  was  directed  to  cancel 
schedule  of  rates  granting  free  electric  service,  Re  Interstate  Public 
Service  Co.  No.  3433-3438,  Feb.  1,  1918;  Be  Franklin  Water,  Light 
4  P.  Co.  No.  3439,  Feb.  1,  1918. 

h.  Railroads. 

Maine.— Be  Bangor  &  A.  R.  Co.  R.  R.  No.  331,  Oct  23,  1917, 
order  granting  free  transportation  on  account  of  charitable  and 
benevolent  work  connected  with  the  American  Red  Cross  Society. 

Re  Maine  C.  R.  Co.  R.  R.  No.  302,  Dec.  15,  1917,  order  granting 
permission  to  railroad  company  to  give  service  at  reduced  rates  in 
the  form  of  special  fare  permits  to  certain  named  persons,  also  to 
grant  free  transportation  and  storage  of  baggage  to  a  certain  named 
person,  all  for  charitable  and  benevolent  purposes. 

Re  Bangor  &  A.  R.  Co.  R.  R.-355.1,  Dec.  27,  1917,  order  grantiug 
permission  to  issue  half-fare  permits  for  tickets  at  half  rate  to 
specified  persons  from  Sandy  Point  or  Stockton  to  Van  Buren,  repre- 
senting this  service  to  be  granted  for  charitable  and  benevolent 
purposes. 

Michigan, — Re  Aaltonen,  No.  X-322,  Dec.  28,  1917,  order  grant- 
ing free  transportation  or  reduced  rate  tickets  to  specified  persnn 
actually  engaged  for  more  than  half  the  time  in  each  year  in  tlie 
business  of  securing  actual  settlers  for  imimproved  farm  lands  with- 
in the  state  of  Michigan. 

Re  Stefanac,  No.  X-322,  Dec.  28,  1917,  order  granting  free  trans- 
portation or  reduced  rate  tickets  to  specified  person  actually  engaged 
for  more  than  half  of  the  time  in  each  year  in  the  business  of 
securing  actual  settlers  for  unimproved  farm  lands  within  the  state 
of  Michigan. 

South  Dakota. — In  Re  Items,  5,  Western  Classification  No.  54, 
Order  F-454,  Jan.  11,  1918,  order  directing  carriers  to  eliminate 
item  5,  Western  Classification,  pages  180  and  181,  requiring  shippers 
P.U.R.1918B. 
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of  eggs  to  mark  on  the  shipping  ticket  and  bill  of  lading  that  the 
shipment  is  packed  in  standard  cases^  in  default  of  which  the  first 
class  freight  rate  is  charged,  from  their  tariffs  and  to  refrain  from 
collecting  the  first  class  rate  for  failure  to  properly  mark  the  ship- 
ments, as  the  higher  rate  amounts  to  a  penalty  and  its  application  is 
discriminatory. 

o.  SteamheaUng. 

Illinois.— Cox  v.  Galesburg  B.  Lighting  &  P.  Co.  No.  7345,  Dec 
18,  1917,  complaint  asking  for  steam  heating  service  at  contract 
rates  dismissed,  where  the  rates  thereby  provided  were  discriminatory, 
and  utility  ordered  to  charge  every  consumer  in  accordance  with 
its  schedule  of  rates  on  file  with  the  Commission. 

d.  Telephones. 

California. — Re  Interstate  Teleg.  Co.  Decision  No.  49!J3,  A|)plica- 
tion  No.  3015,  Dec.  4,  1917,  order  authorizing  applicant  to  charge 
its  regular  rates  to  certain  customers  in  the  Bishop  exchange,  who 
had  advanced  the  cost  of  extensions  imder  an  agreement  that  they 
were  to  be  refunded  by  deductions  from  their  monthly  bills,  where 
the  agreement  had  expired  and  the  reduced  rat^  were  clearly  dis- 
criminatory. 

Illinois. — Public  Utilities  Commission  ex  rel.  Gash  v.  Farmers 
Teleph.  Line  No.  7462,  Dec.  18, 1917,  order  directing  that  telephone 
company  cease  and  desist  from  discrimination  in  rates  and  owner- 
ship of  telephone  instruments  as  between  stockholding  and  non-stock- 
holding subscribers ;  that  it  cease  crediting  alleged  annual  dividends 
of  $9  per  share  upon  its  stockholding  subscribers'  account  books, 
and  to  charge  thereon  the  same  rate  for  the  same  service  to  stock- 
holding and  nonstockholding  subscribers;  and  credit  thereon  only 
the  amount  actually  paid  as  rental  by  its  subscribers.  Order  modi- 
fied, Jan.  16,  1918. 

Maryland.— ^Q  Chesapeake  &  P.  Teleph.  Co.  Case  No.  1422,  Order 
No.  3960,  Nov.  23,  1917,  order  authorizing  applicant  to  proceed  to 
the  collection  of  all  outstanding  accoimts,  due  from  various  sub- 
scribers who  have  hitherto  been  furnished  telephone  service  at  rates 
other  than  those  prescribed  by  the  tariff  schedules. 

Mississippi. — ^Re  Cumberland  Teleph.  Co.  No.  4353,  Feb.  5,  1918, 
order  authorizing  telephone  company  to  grant  free  use  of  its  lines 
for  the  oflBcial  business  of  the  Mississippi  Highway  Commission. 

e.  Water. 

California. — Hansel  v.  Eeiney,  Decision  No.  4990,  Case  No.  1151, 
Dec.  26, 1917,  order  directing  defendants  to  serve  water  to  complain- 
ant under  same  conditions  and  for  the  same  rate  as  to  other  patrons. 
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Maine.— Re  Houlton  Water  Co.  U-263,  Jan.  18,  1918,  approval 
of  furnishing  the  Houlton  Bed  Crofsa  Chapter  with  water  and  lights 
free  of  charge. 

II.  Service. 

Ohio. — ^West  Liberty  Milk  Condensing  Co.  v.  Cleveland,  C.  C.  & 
St.  L.  E.  Co.  No.  1248,  Nov.  14,  1917,  order  directing  railroad 
company  to  eliminate  unjust  discrimination  by  stopping  at  "stop 
23"  at  suitable  hours  each  day,  one  or  more  trains,  of  suflBcient 
capacity  to  accommodate,  receive,  and  transport  shipments  of  milk 
and  cream  consigned  to  receivers  at  West  Liberty. 

Electricity. 

Arizona, — ^Re  Overhead  Line  Construction,  Docket  No.  173,  Nov. 
30, 1917,  order  modifying  general  order  dated  June  23, 1914,  by  pro- 
viding for  the  setting  of  poles  in  Nogales. 

Connecticut — Re  Connecticut  Co.  Docket  No.  2437-A,  Sept.  18, 
1917,  approval  of  proposed  method  and  manner  of  construction  of 
a  transmission  line  from  station  "A^^  of  petitioner  in  the  city  of  New 
Haven  to  Middletown  avenue  in  said  city,  and  thence  on  private 
way  and  along  and  across  highways  in  the  town  of  North  Haven. 

Be  Central  Connecticut  Power  &  Light  Co.  Docket  No.  2311-F, 
Oct.  10,  1917,  approval  of  proposed  extension  of  a  2200-volt  lighting 
circuit  upon  existing  line  of  poles  in  South  Glastonbury. 

Re  Central  Connecticut  Power  &  Light  Co.  Docket  No.  2311-E, 
Oct.  11,  1917,  order  approving  proposed  method  of  conatruction  of 
transmission  line  in  the  town  of  Lyme  from  Hadlyme  postoffice  to 
Hadlyme  Dock. 

Re  Connecticut  Co.  Docket  No.  2604,  Dec.  20,  1917,  approval 
of  the  construction  of  a  transmission  line  in  the  city  of  Newhaven 
and  town  of  North  Haven. 

Illinois, — Public  Utilities  Commission  v.  People's  Gas  &  E.  Co. 
No.  6938,  Nov.  6,  1917,  company  ordered  to  make  changes  within 
9  months  in  the  construction  of  a  transmission  line  so  as  to  comply 
with  the  requirements  of  the  Commission's  General  Order  No.  30. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  7287,  Nov.  6,  1917,  approval  of 
agreement  between  Chicago,  Burlington  &  Quincy  Railroad  Company 
and  Central  Illinois  Public  Service  Company,  relating  to  electric 
construction  on  the  railway  company's  property  at  Franklin. 

Kansas, — Re  Investigation  for  Rules  &  Regulations,  Docket  No. 
1944,  July  30,  1917,  order  prescribing  rules  relating  to  wire  con- 
struction. 

Massachusetts. — ^Re  Municipal  Light  Board,  Dec.  28,  1917,  aflSrm- 
ing  the  order  of  the  selectmen  of  the  town  of  Westfield,  granting 
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permission  for  the  erection  and  maintenance  of  electric  transmission 
wire  in  Westfield  to  tfie  Turners  Falls  Power  ft  Electric  Company. 

South  Carolina. — Circular  No.  233,  Sept.  6,  1917,  approval  of 
specifications  for  overhead  crossings  of  light  and  power  transmission 
lines  and  telegraph  and  telephone  lines  over  railway  rights  of  way. 

Uiahf—^J&e  Eulea  Governing  Electrical  Cwistruction,  Dec.  1,  1917, 
order  establishing  rules  governing  the  clearance  of  electrical  con* 
ductors  carrying  electricity,  when  constructed,  over  and  across  rail- 
roads, interurban  railroads,  and  street  railroads. 

Wisconsin.— Be  Rib  Lake,  U-1144,  Feb.  14,  1918,  order  authoriz- 
ing the  village  of  Bib  Lake  to  make  contract  with  the  Rib  Lake 
Lumber  Company,  a  corporation  not  a  public  utility,  providing  for 
the  furnishing  of  light  and  electric  current  upon  terms  and  condi- 
tions to  be  approved  by  Railroad  Commission,  the  said  Rib  Lake 
Lumber  Company  not  to  become  a  public  utility  under  §  1797m-l  to 
§  1797m-109,  of  the  statutes. 

Eminent  Domain. 

Pennsylvania. — Re  Butler,  Application  Docket  No.  991-1917, 
Oct.  23,  1917,  $4,132  awarded  as  damages  to  property  taken,  injured, 
or  destroyed,  in  connection  with  the  construction  of  a  crossing  above 
grade  over  the  tracks  of  the  Baltimore  &  Ohio  Railroad  Company, 
and  the  Bessemer  &  Lake  Erie  Rcilroad  Company,  in  the  borou^ 
of  Butler. 

Massachusetts. — Re  Seekonk  Electric  Co.  Dec.  10,  1917,  permis- 
«ion  granted  to  take  such  lands  not  exceeding  150  feet  in  width  or 
«uch  rights  of  way  or  other  easements  as  are  necessary  to  the  com-  * 
pletion  of  a  line  for  the  transmission  of  electricity  between  a  point 
on  the  Rhode  Island  line  in  the  town  of  Seekonk,  and  the  station 
of  the  Attleboro  Steam  &  Electric  Company  in  the  city  of  Attleboro. 

Vermont. — Burlington  Traction  Co.  v.  Mollison,  No.  553,  Dec.  20, 
1917,  order  authorizing  petitioner  to  condemn  a  right  of  way  over 
land  of  respondent  for  the  purpose  of  erecting  steel  poles  bearing  a 
high  voltage  electric  transmission  line;  the  petitioner  was  ordered 
to  pay  the  respondent  $37,50  as  compensation  for  the  condemned 
property. 

Fines  and  Penalties. 

Florida.— Tie  Hastings  Teleph.  Co.  Order  No.  565,  Oct.  3,  1917, 
order  imposing  penalty  of  $150  for  the  violation  of  section  18  of 
Chapter  6525  of  the  Laws  of  Florida,  for  failure  and  refusal  to  file 
a  report  showing  lines  and  stations  in  operation  on  the  30th  day 
of  June,  1917. 

Louisiana.— Be  Texas  ft  P.  R.  Co.  Order  No.  2149,  Nov.  22, 1917, 
order  imposing  a  fine  of  $5,000  on  railroad  company  for  violation 
P.U.R.1918B. 
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<rf  Bnle  No.  16--a^  rdating  to  the  discontinuance  of  passenger  trains 
withont  consent  of  the  Commission. 

Bailroad  Ccanmission  y.  Texas  &  P.  B.  Go.  No.  2742,  Order  No. 
2182,  Feb.  20,  1918,  petition  to  impose  a  penalty  upon  carrier  and 
its  receivers  for  failure  to  comply  with  provisions  of  Commission's 
rule  No.  18-B,  requiring  branch  line  trains  to  wait  for  main  line 
connections,  dismissed,  it  appearing  that  the  employee  who  per- 
mitted the  violation  had  been  severely  disciplined,  and  that  the 
measures  taken  would  prevent  a  reoccurrence. 

New  Forir.— People  v.  Dempsey,  180  App.  Div.  765,  167  N.  Y. 
Supp.  810  [1917],  dismissing  indictment  for  violation  of  an  order 
of  the  Public  Service  Commission  relating  to  train  service  by  the 
superintendent  of  a  street  railway,  because  he  was  not  an  oflBcer  of 
the  utility  within  the  meaning  of  subdiv.  2,  §  56,  Public  Service  Com- 
missions Law. 

Oklahoma, — Matthews  t.  Chicago,  E.  I.  &  P.  E.  Co.  Cause  No. 
3146,  Order  No.  1351,  Nov.  28,  1917,  order  imposing  fine  of  $50 
upon  railroad  company  for  the  violation  of  Commission's  Order  No. 
4,  in  that  toilet  rooms  and  toilets  in  the  McAlester  depot  were  allowed 
to  remain  in  an  unclean  and  unsanitary  condition. 

Stubblefield  v.  Astra  Oil  &  Gas  Co.  Cause  No.  3175,  Order  No. 
1354,  Dec.  5,  1917,  order  imposing  fine  of  $10  for  violation  of  Order 
No.  1028,  in  that  defendant  failed  to  furnish  an  adequate  supply 
of  natural  gas  for  domestic  consumption  in  the  town  of  Jenks. 

Byars  v.  Pioneer  Gas  Co.  Cause  No.  3149,  Order  No.  1359,  Dec. 
7,  1917,  order  imposing  fine  of  $25  for  violation  of  Order  No.  824, 
providing  for  the  furnishing  of  adequate  supply  of  gas  for  domestic 
consumption  in  the  town  of  Cleveland  at  all  times. 

Wilson  V.  Drumright  Gas  Co.  Cause  No.  3182,  Order  No.  1366, 
Dec.  22,  1917,  fine  of  $100  imposed  for  alleged  violation  of  Order 
No.  1028,  in  that  defendants  failed  to  maintain  pipe  lines,  mains, 
and  distributing  systems  for  the  furnishing  of  an  adequate  supply 
of  gas. 

Nolan  V.  Atchison,  T.  &  S.  P.  E.  Co.  Cause  No.  3187,  Order  No. 
1367,  Dec.  31,  1917,  order  fining  railroad  company  $250  and  all 
costs  of  action  for  violation  of  Order  No.  4,  relative  to  the  failure 
of  said  railroad  company  to  properly  bulletin  specified  train. 

Franchises. 

New  York  Second  Disirict — Ee  Jordan  Electric  Light  &  P.  Co. 
Case  No.  6179,  Oct.  4,  1917,  approval  of  terms  of  franchises  to 
Jordan  Electric  light  &  Power  Company. 

Highways  and  Streets. 

Connecticut— 'Re  New  Britain,  Docket  No.  2648,  Jan.  19,  1918, 
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appioyal  of  the  discontmitance  of  a  portion  of  a  highway  known  as 
Lake  street  in  the  city  of  New  Britain^  Ijring  within  the  ra^i  of  waj 
of  the  New  York,  New  Haven  &  Hartford  Bailroad  Company. 

Intercorporatf  Relations. 

Illinois,— Tie  Central  IT.  Teleph.  Co.  No.  7289,  Oct.  10,  1917, 
approval  of  agreement  for  joint  operation  of  telephone  line. 

Be  Central  U.  Teleph.  Co.  No.  7291,  Oct.  10,  1917,  approval  of 
agreement  for  the  joint  operation  of  telephone  line  of  Central  Union 
Telephone  Company  and  Brown  Telephone  Company,  of  Fayette 
county. 

Ee  Chicago  &  E.  I.  E.  Co.  No.  7305,  Oct.  23,  1917,  approval  of 
agreement  regarding  the  use  of  sidetracks  made  between  the  Chicago 
&  Eastern  Illinois  Eailroad  Company  and  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Bailway  Company. 

Ee  Chicago  &  E.  I.  E.  Co.  No.  7268,  Oct.  25,  1917,  approval  of 
trackage  agreement  between  Chicago  &  Eastern  Illinois  Eailroad  and 
the  Missouri  Pacific  Eailroad  Corporation,  as  to  the  use  of  certain 
tracks  in  Johnston  City. 

Be  Kinloch  Long  Distance  Teleph.  Co.  E-832,  Nov.  19,  1917, 
approval  of  agreement  with  the  East  St.  Louis  Light  &  Power  Com- 
pany covering  joint  pole  construction  on  the  St.  Louis-Alton  road. 

Ee  Central  F.  Teleph.  Co.  No.  7362,  Nov.  20,  1917,  order  approv- 
ing contract  with  the  Jerseyville  Telephone  Company  providing  for 
connection  and  joint  operation  of  telephone  lines. 

Ee  Chicago  &  I.  M.  E.  Co.  No.  7355,  Dec.  18,  1917,  order  approv- 
ing joint  pole  agreement  with  the  receivers  of  the  Central  Union 
Telephone  Company. 

Ee  Waynesville  Farmers  Teleph.  Co.  No.  7475,  Dec.  18,  1917, 
order  granting  permission  to  the  Waynesville  Farmers  Telephone 
Company  to  make  a  physical  connection  with  the  Baker  Telephone 
System's  toll  lines  and  the  telephone  exchange  of  the  said  Waynes- 
ville Farmers  Telephone  Company  at  Waynesville. 

Ee  Central  F.  Teleph.  Co.  No.  7494,  Jan.  3, 1918,  order  approving 
contract  with  the  Galesburg  Union  Telephone  Company  providing 
for  the  connection  and  joint  operation  of  telephone  lines. 

Be  Cumberland  Teleph.  &  Teleg.  Co.  No.  7594,  Jan.  15,  1918, 
approval  of  contract  providing  for  joint  use  of  telephone  poles. 

Ee  Chicago  &  N.  W.  B.  Co.  No.  7604,  Jan.  16,  1918,  approval 
of  an  agreement  covering  ownership,  maintenance,  and  use  of  certain 
interchange  tracks  at  Spring  Valley. 

Ee  Peoria  &  E.  E.  Co.  No.  7638,  Jan.  16,  1918,  approval  of  an 
agreement  covering  ownership,  maintenance,  and  use  of  two  existing 
interchange  wye  tracks  at  Farmer  City. 

Ee  Central  U.  Teleph.  Co.  No.  7551,  Jan.  28,  1918,  approval 
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of  traffie  agreement  ^^rod  into  by  the  receivers  of  the  Central 
Union  Telephone  Comply  and  M.  J.  Banney^  agent  for  the  Gaze- 
noyia  Telephone  Company,  whereby  the  Central  Union  Telephone 
Company  ag;ree8  to  connect  their  toll  linea  to  the  telephone  system 
of  the  Cazenoyia  Telephone  Company  at  Cazenovia,  for  the  handling 
of  toll  buaineea. 

Re  Commercial  Teleph.  &  Teleg.  Co,  No.  7632,  Jan.  28,  1918, 
approval  of  traffic  agreement  entered  into  by  the  Commercial  Tel- 
ephone &  Telegraph  Company  and  the  Crossville  Telephone  Com- 
pany, whereby  the  Commercial  Telephone  &  Telegraph  Company 
agrees  to  connect  its  toll  lines  to  local  exchange  of  the  Crossville 
Telephone  Company  in  Crossville,  for  the  handling  of  toll  business. 

Re  Central  U.  Teleph.  Co.  No.  7635,  Jan.  28,  1918,  approval  of 
traffic  agreement  between  the  receivers.  Central  Union  Telephone 
Company,  and  the  De  Kalb  County  Telephone  Company,  relative  to 
the  joint  occupancy  of  a  line  of  eighteen  poles  belonging  to  the  De 
Ealb  County  Telephone  Company  and  located  on  the  east  side  of  the 
DeKalb-Sycamore  road. 

Re  Central  U.  Teleph.  Co.  No.  7725,  Feb.  25,  1918,  approval  of 
•certain  traffic  agreement  entered  into  by  petitioners,  wherein  the 
receivers  of  the  Central  Union  Telephone  Company  agree  to  con- 
nect their  toll  lines  to  the  telephone  system  of  the  Saybrook  Tele- 
phone Company,  at  Saybrook,  for  the  handling  of  toll  business. 

Indiana. — Chicago,  L.  S.  &  S.  B.  R.  Co.  v.  Chicago,  I.  &  L.  R.  Co. 
No.  2931,  Dec.  14, 1917,  order  requiring  petitioner  and  respondent  to 
construct  and  maintain  proper  interchange  tracks  and  switches  at 
the  junction  of  their  railroads  in  the  city  of  Michigan  City. 

Re  Indiana  R.  &  Light  Co.  No.  3664,  March  1,  1918,  approval  of 
a  contract  entered  into  by  and  between  the  Indiana  Railways  &  Light 
Company  and  the  Wild  Cat  Utilities  Company  providing  for  the 
furnishing  of  electric  energy  by  the  former  to  the  latter  company. 

Maine. — Re  Physical  Connection  of  Knox  &  M.  Teleph.  Co.  F.  C. 
134,  Dec.  26,  1917,  74  C.  L.  268,  order  directing  physical  connection 
to  be  made  between  the  lines  of  the  Knox  &  Montville  Telephone 
Company,  the  Liberty  &  Belfast  Telephone  Company  and  the  New 
England  Telephone  &  Telegraph  Company,  by  the  construction  and 
maintenance  of  suitable  connections  for  the  transfer  of  messages 
and  conversations. 

Massachusetts. — Re  Boston  Consolidated-New  England  Fuel  & 
Transp.  Co.  Dec.  10,  1917,  approval  of  contract  relative  to  the  pur- 
chase of  gas  by  the  Boston  Consolidated  Gas  Company  from  the  New 
England  Fuel  and  Transportation  Company. 

New  Jersey. — Re  New  York  Teleph.  Co,  Jan.  8,  1918,  order  ap- 
proving an  agreement  with  the  Postal  Telegraph  Gable  Company 
providing  for  the  joint  use  of  35  poles  located  in  Middletown  town- 
ship. 
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Be  Delaware  &  A.  Teleg.  &  Teleph.  Oo.  Jan.  15,  1918,  order  ap- 
proving an  agreement  with  the  Eureka  Power  Company  for  joint  use 
of  poles  in  a  portion  of  Hopewell  township. 

New  Tori,  First  District — He  Pennsylvania  Tnnnel  &  Terminal 
B.  Co.  Case  No.  2255,  Oct.  31,  1917,  order  approving  an  agreement 
between  railroad  company  and  the  Pennsylvania  Bailroad  Company 
for  the  operation  of  the  railroad  and  appurtenances  of  the  Pennsyl- 
vania Tunnel  &  Terminal  Bailroad  Company  by  the  Pennsylvania 
Bailroad  Company  from  the  first  day  of  November,  1917,  to  and 
including  the  30th  day  of  September,  1918. 

0^10.— Be  Central  Dist.  Teleph.  Co.  No.  1815,  Nov.  16, 1917,  peti- 
tion for  approval  of  contract  for  the  retention  of  physical  connection 
between  respective  telephone  systems  by  predecessors,  dismissed,  it 
appearing  that  the  Commission's  approval  of  contract  for  the  inter- 
change of  service  is  not  necessary  where  one  of  the  two  companies 
to  the  agreement  is  not  a  public  utility. 

Be  Galion  Teleph.  Co.  No.  1008,  Dec.  5,  1917,  order  authorizing 
the  Galion  Telephone  Company,  as  receivers  of  the  Central  Union 
Telephone  Company  to  establish  physical  connection  between  respec- 
tive systems  and  to  interchange  toll  service  as  provided  by  law. 

Leases. 

California, — Be  Fowler,  Beceiver,  Canal  &  Irrig.  System,  Decision 
No.  4655,  Application  No.  3190,  Sept.  21,  1917,  order  authorizing 
application  to  lease  for  a  period  of  forty  years  the  right  to  use  a 
certain  lateral  provided  that  such  use  does  not  interfere  with  the 
delivery  of  water  to  other  consumers  of  applicant. 

Illinois. — Be  Pennsylvania  Co.  No.  7622,  Jan.  8,  1918,  approval  of 
order  authorizing  the  assignment  of  the  lease  of  Pittsburgh,  Fort 
Wayne,  &  Chicago  Bailway  Company  by  Pennsylvania  Company  to 
the  Pennslvania  Bailroad  Company. 

Be  Chicago  G.  W.  B.  Co.  1>2574,  Jan.  30,  1918,  approval  of  a 
lease  entered  into  by  railroad  company  with  the  Woodstock  &  Syca- 
more Traction  Company,  for  certain  land  located  in  Sycamore,  to 
be  used  for  site  for  turntable. 

Indiana. — Be  Boswell,  No.  3882,  Jan.  12,  1918,  order  authorizmg 
the  lease  of  the  iBoswell  water  plant  to  the  town  of  Boswell. 

Be  Akron  Water  Co.  No.  3594,  Feb.  8,  1918,  order  granting  per- 
mission to  water  company  to  lease  its  system  of  waterworks  to  the 
town  of  Akron. 

New  Jersey. — Be  Atlantic  City  Suburban  Gas  &  Fuel  Co.  Nov. 
13,  1917,  application  for  authority  to  accept  surrender  of  a  lease 
made  to  the  Pleasantville  Heat,  Light,  &  Power  Company,  granted, 
upon  condition  that  the  applicant  shall  immediately  operate  both 
the  gas  plant  and  electric  plant  which  were  the  subjects  of  the  lease. 
P.U.R.1918B. 
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Payments. 

Calif  omia. — ^Be  Los  Angeles  Gas  &  E*  Corp.  Deciiioii  No.  4724, 
Applicatioii  No.  3996,  Oct.  5,  1917,  gas  andeleotrijc  oompaaies  a\i- 
thorized  to  change  the  basis  for  determining  amomxt  of  security  to 
be  deposited  to  guarantee  payment  fi)r  secrice,  from  amount  of 
monthly  bills  to  number  of  rooms  served. 

Raikoada. 

Connecticut— He  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2522, 
Nov.  7,  1917,  order  approving  certain  alterations  in  the  location  of 
line  of  railroad  in  the  town  of  Plainville  and  of  the  taking  of  two 
parcels  of  land  required  in  connection  therewith. 

Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2509,  Feb.  21,  1918, 
approval  of  alterations  of  the  location  of  petitioner's  railroad,  ex- 
tension, and  enlargement  of  location  for  freight  yards,  additional 
tracks,  etc. 

IlHnots.—'Re  Pittsburgh,  C.  C.  &  St.  L.  B.  Co.  No.  7312,  Oct.  24, 
1917,  approval  of  plans  for  certain  lateral  clearness  of  a  signal  bridge 
near  Ashland  avenue  in  Chicago. 

Be  Louisville  &  N.  E.  Co.  E-831,  Nov.  19,  1917,  approval  of  an 
agreement  with  Certel  Boofing  Manufacturing  Company  relating  to 
the  construction,  operation,  and  maintenance  imder  certain  terms 
and  conditions  of  a  crossover  and  sidetrack  at  or  near  the  city  of 
East  St.  Louis. 

Be  Pennsylvania  Co.  No.  7540,  Jan.  4, 1918,  approval  of  an  agree- 
ment with  the  Peoples  Gas  Light  &  Coke  Company  relating  to  the 
use  of  a  sidetrack  in  the  city  of  Chicago. 

Be  Louisville  &  X.  B.  Co.  E-863,  Jan.  29,  1918,  approval  of  an 
agreement  with  the  Liberty  Coal  &  Mining  Company  relating  to  a 
system  of  mine  tracks  to  be  constructed  near  Links. 
'  Massachusetts,— Re  Boston  &  A.  B.  Co.  P.  S.  C.  1969,  Jan.  8, 1918. 
order  prescribing  the  limits  within  which  certain  lands  in  the  city  of 
Cambridge  may  be  taken  for  railroad  purposes. 

Minnesota,— He  Chicago,  St.  P.  M.  &  0.  B.  Co.  Dec.  1,  1917, 
order  granting  permission  to  railroad  company  to  operate  its  tracks 
at  certain  specified  points,  provided  the  distance  from  the  point 
midway  between  the  rails  and  the  edge  of  the  platform  is  increased 
to  6  feet  3  inches,  and  St.  Paul  Gas  Light  Company  is  directed  to 
so  change  its  concrete  platform  as  to  provide  such  clearance. 

Be  Citizens  on  Northern  P.  B.  Co.  A-lie6,  Peb.  27,  1918,  order 
authorizing  railroad  company  to  construct  and  maintain  a  spur  track 
150  feet  in  length. 

Be  Northern  P.  B.  Co.  A-2203,  Mar.  2,  1918,  order  granting  per- 
mission to  railway  company  to  extend  sj^ur  track  to  one  of  the  build- 
ings of  the  Union  Match  Company  at  Duluth. 
p.u.n.ioisB. 
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Nebraska. — ^Valley  Commercial  Club  v.  Union  P.  E.  Co.  Formal 
Complaint  No.  314,  Feb.  19,  1918,  order  directing  railway  company 
to  spot  its  cars  on  tracks  where  railroad  crosses  Spruce  street  in 
Valley,  in  order  to  leaye  a  clearance  of  60  feet  on  the  east  and  west 
sides  of  said  street. 

New  Jersey, — ^Ee  Central  R.  Co.  Nov.  7,  1917,  denial  of  petition 
for  permission  to  decrease  the  number  of  men  constituting  the  train 
crews  operating  certain  trains  covered  by  the  New  Jersey  Full  Crew 
Law,  because  of  failure  of  the  railroad  company  to  show  the  necessity 
therefor. 

New  York,  First  District. — ^Ke  New  York  ConsoL  E.  Co.  Case  No. 
2243,  Dec.  5,  1917,  order  directing  railroad  company  to  construct 
and  erect  suitable  and  proper  fences  on  the  sides  of  its  road  known 
as  the  Brighton  Beach  Line,  between  Washington  Avenue  and  East- 
em  Parkway  in  the  borough  of  Brooklyn. 

New  York,  Second  District. — ^Ee  Ithaca  Traction  Corp.  Case  No. 
6139,  Sept.  11,  1917,  order  granting  permission  to  lay  a  single  or 
double  track  railway  with  all  coxmections,  turnouts,  switches,  sidings, 
and  etc.,  upon  Highland  avenue  in  the  incorporated  village  of  Cayuga 
Heights. 

South  Dakota, — St.  Lawrence  Lumber  Co.  v.  Chicago  &  N.  W.  E. 
Co.  Order  F-480,  Oct.  31, 1917,  order  directing  railroad  company  to 
construct  at  St.  Lawrence  on  the  south  side  of  the  house  track  between 
the  Main  street  of  St.  Lawrence  where  it  crosses  the  track,  of  the 
elevator  building  of  the  Van  Dusen  Elevator  Company,  a  loading 
and  unloading  platform  of  the  usual  clearances. 

Rates. 

a.  AutomolHleSf  94S. 
h.  Electricity,    949. 

c.  Electric  railways,  96Sm 

d.  Express,    957. 

e.  Gas,    967. 

f.  Heating,   960. 

g.  Natural  gas,  9W. 
h.  Railroads: 

1.  Passenger,  901  • 

2.  Freight,  965. 

3.  Switching  and  demurrage,  990. 
i.  Steamboats,  994. 

j.  Storage,  warehouse,  and  uyharfage,  99S* 
fc.  Telephones,  996, 
I.   TToter,   1001. 

a.  Automobiles. 

Arizona.— Re  Fike,  Docket  No.  476,  Nov.  12, 1917,  order  authoria- 
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ing  increase  in  ronnd  trip  passengers  rates  on  auto  stage  line  between 
Phoenix,  Mesa,  Chandler,  and  Gilbert. 

Be  Auto  Stage  Lines  between  Wickenburg  &  Monte  Cristo  Mine, 
Docket  No.  417,  Not.  37,  1917,  order  establishing  a  schedule  of 
fares  to  be  observed  between  Wickenburg  and  Monte  Cristo  Mine, 
known  as  Constellation  postoffice;  and  establishing  rules  and  regu- 
lations goYeming  such  tariff. 

Be  Automobile  Traffic  Between  Phoenix,  Glendale,  Peoria  &  Inter- 
mediate Points,  Docket  No.  393,  Dec.  15,  1917,  order  directing  all 
persons,  companies,  or  corporations  handling  passengers  for  hire  by 
automobiles,  automobile  stage  lines  and  motor  vehicles  between 
Phoenix  and  Glendale  to  charge  one  way  fare  of  35  cents  and  round 
trip  fare  of  50  cents. 

District  of  Columbia.— Re  Hertz,  Order  No.  238,  P.  U.  C.  No. 
2097-2,  Jan.  2, 1918,  order  increasing  rates  for  fare  on  motor  vehicle 
lines. 

h,  ElectricUy. 

California. — ^Turlock  v.  Yosemite  Power  Co.  Case  N^o.  909,  Be 
Tosemite  Power  Co.  Application  Xo.  2410,  Decision  No.  4692,  Oct. 
3,  1917,  complaint  as  to  unreasonableness  of  rates  and  application 
for  order  fixing  just  and  reasonable  rates  dismissed. 

Be  Pacific  Gas  &  E.  Co.  Decision  No.  4810,  Application  No.  3257, 
Nov.  2,  1917,  approval  of  a  certain  agreement  between  electric  com- 
pany and  Mrs.  Martha  A.  Hogg,  for  electric  service  for  lighting,  heat- 
ing and  power  at  the  latter^s  residence  in  Saratoga,  said  service  to 
be  rendered  at  the  annual  revenue  of  $150  payable  in  equal  monthly 
instalments,  for  a  period  of  three  years. 

Be  Great  Western  Power  Co.  Decision  No.  4862,  Application  No. 
2991,  Nov.  24,  1917,  approval  of  rates  to  be  charged  to  the  city  of 
Santa  Bosa  for  municipal  street  lighting,  commercial  lighting,  and 
power  purposes. 

Be  Holton  Power  Co.  Decision  No.  4954,  Application  No.  3213, 
Dec.  13,  1917,  order  granting  permission  to  put  into  effect  a  revised 
schedule  of  rates  for  electric  energy,  such  schedule  affecting  reduc- 
tions in  the  majority  of  cases,  though  increasing  the  rates  of  several 
consumers,  provided  that  the  consumers  whose  rates  would  be  in- 
creased may  continue  receiving  service  under  the  old  schedule. 

Be  Mountain  Light  &  Water  Co.  Decision  No.  4981,  Application 
No.  3393,  Dec.  19,  1917,  order  authorizing  Mountain  Light  &  Water 
Company  to  install  meters  and  to  collect  meter  rates  for  all  electric 
service  and  to  provide  for  twenty-four  hours  electric  service  each  day 
throuffliout  the  year. 

Be  Mountain  Light  &  Water  Co.  Decision  No.  5041,  Application 
No.  3413,  Jan.  15,  1918,  order  authorizing  the  Mountain  Light  & 
Water  Company  to  install  meters  and  charge  meter  rates  for  electric 
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energy  served  to  the  Brookdale  Hatchery  in  the  town  of  Bro(A- 
dale. 

Illin(Hs.~Be  New  Holland  Light  &  P.  Co.  No.  7318,  Oct.  24, 
1917,  acceptance  order  making  eflfective  rate  schedule  I.  P.  U.  C.  2, 
canceling  schedule  I.  P.  U.  C.  1,  of  the  New  Holland  Light  &  Power 
Company. 

Re  Canton  Gas  &  E.  Co.  No.  6025,  Oct.  29,  1917,  revised  rates  for 
electricity  filed  September  10,  1917  and  October  2,  1917,  for  Canton 
and  vicinity,  authorized  to  become  effective. 

Be  Central  Illinois  Pub.  Service  Co.  No.  5511,  Nov.  6,  1917, 
authorization  of  contract  for  electric  service  for  city  pumping  pur- 
poses in  West  Frankfort. 

Re  Cairo  Electric  &  Traction  Co.  No.  6134,  Nov.  6,  1917,  perma- 
nent suspension  of  supplement  2,  to  rate  schedule  I.  P.  U.  C.  1, 
proposing  rates  for  municipal  electric  lighting  service  in  the  city  of 
Cairo. 

Re  Bloommgton  &  N.  R.  &  Light  Co.  No.  7344,  Nov.  6, 1917,  order 
vacating  suspension  of  proposed  rates  for  electric  service  in  the  city 
of  Lexington,  in  said  schedule  I.  P.  TJ.  C.  2. 

Re  Brown,  No.  4024,  Nov.  19, 1917,  approval  of  electric  rates  filed 
by  the  Spring  Valley  Utilities  Company  on  November  7,  1917,  pro- 
viding rates  for  electric  service  in  the  village  of  Buda;  application 
on  the  part  of  Harry  E.  Brown,  dismissed. 

Re  Farina  Electric  Light  Co.  No.  7140,  Nov.  19,  1917,  order 
vacating  suspension  of  proposed  i-ates  for  electric  service  in  the  village 
of  Farina,  as  stated  in  a  statement  filed  by  the  Farina  Electric  Light 
Company  on  August  8,  1917. 

Re  Lincoln  Water  &  Light  Co.  No.  7357,  Nov.  19,  1917,  order  per- 
manently  suspending  proposed  coal  clause  contained  in  schedule 
designated  as  I.  P.  XT.  C.  4,  original  sheet  1  of  the  Lincoln  Water  & 
Light  Company. 

Re  Commonwealth  Edison  Co.  No.  7329,  Dec.  18,  1917,  order 
vacating  suspension  of  proposed  rates  for  electric  service  in  the  city 
of  Chicago,  as  stated  in  supplement  31  to  43  inclusive,  to  rate 
schedule  I.  P.  U.  C.  1,  except  in  so  far  as  said  suspension  refers 
to  proposed  modification  of  the  present  rider  20  of  the  companj^s 
schedule. 

Re  Central  Illinois  Pub.  Service  Co.  No.  7560,  Dec,  18,  1917, 
approval  of  supplement  No.  1  to  rate  schedule  I.  P.  XT.  C.  1,  pro- 
posing rates  for  electric  lighting  service  in  the  city  of  Girard. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7565,  Dec.  18,  1917,  ap- 
proval of  first  revised  sheet  1  to  rate  schedule  I.  P.  XT.  C.  1,  proposing 
rates  for  electric  lighting  service  in  the  village  of  Morrisonville. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7571,  Dec.  18,  1917, 
approval  of  first  revised  sheet  1,  to  rate  schedule  I.  P.  U.  C.  1,  pro- 
posing rates  for  electric  lighting  service  in  the  village  of  Millers- 
burg. 
P.U.R.1918B. 
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Be  Saline  Electric  Co.  No»  7190^  Jan.  15^  1918^  order  authorizing 
the  petitioner  to  withdraw  ita  schedule  of  flat  rates,  and  to  cease 
charging  upon  this  basis  :for  electric  service  rendered  in.  Chester. 

Be  liberty  Electric  Co.  No.  7490,  Ja^.  15,  1918,  order  vacating 
suspension  of  proposed  rates  for  electric  service  in  the  village  of 
liberty. 

Be  Southern  Illinois  Light  &  P.  Co.  No.  7639,  Jan.  15,  1918, 
approval  of  first  revised  sheet  1,  to  rate  schedule  I.  P.  F.  C.  1,  pro- 
posing rates  for  electric  lighting  service  in  the  village  of  Harvel. 

Be  Southern  Illinois  Light  &  P,  Co.  No.  7640,  Jan.  15,  1918,    , 
approval  of  rates  for  electric  lighting  service  in  the  city  of  Witt, 
as  stated  in  first  revised  sheet  1,  to  rate  schedule  L  P.  XT.  C.  1. 

Be  Spring  Valley  Utilities  Co.  No.  7641,  Jan.  15,  1918,  approval 
of  supplement  to  rate  schedule  I.  P.  XJ.  C.  1,  proposing  rates  for  elec- 
tric cooking  service  in  the  city  of  Spring  Valley. 

Be  Mt.  Carmel  Pub,  Utility  &  Service  Co.  No.  7356,  Jan.  16, 1918, 
order  authorizing  increase  in  rates  in  city  of  Mt.  Carmel,  as  stated 
in  rate  schedule  I.  P.  U.  C.  2,  of  the  Mt  Carmel  Public  Utility  & 
Service  Company. 

Be  Southern  Illinois  Light  &  P.  Co.  No.  7646,  Jan.  16,  1918,  ap- 
proval of  first  revised  sheet  1,  to  rate  schedule  I.  P.  U.  C.  1,  propos- 
ing rate  for  electric  lighting  service  in  the  village  of  Butler, 

Be  Southern  Illmois  Light  &  P.  Co.  No.  7647,  Jan.  16,  1918,  ap- 
proval  of  first  revised  sheet  1,  to  rate  schedule  I.  P.  U.  C.  1,  pro- 
posing rates  for  electric  lighting  service  in  the  city  of  Greenville. 

Be  Commonwealth  Edison  Co.  No.  7769,  Feb.  25,  1918,  order  ap- 
proving supplements  45  and  47,  to  rate  schedule  I.  P.  U.  C.  1, 
proposing  change  in  rates  for  display  electric  lighting  service. 

Indiana.— Re  Indiana  B.  &  Light  Co.  No.  3409,  Oct.  27,  1917, 
order  granting  permission  to  the  railway  and  light  company  to  add 
a  temporary  surcharge  of  5  mills  per  kilowatt  hour  to  all  its  bills  • 
for  electricity  furnished  for  power  purposes,  beginning  November 
1, 1917. 

Be  Bryant  Electric  Co.  No.  3454,  Nov.  2,  1917,  order  approving 
rates  for  electric  energy  for  light,  heat,  and  power  to  the  inhabitants 
of  the  town  of  Bryant,  cmd  also  for  the  lighting  of  said  town. 

Be  Newburgh  Electric  Light  &  Water  Co.  No.  3370,  Dec.  8,  1917, 
order  authorizing  electric  company  to  temporarily  increase  rates  for 
electricity. 

People's  Co-op.  Teleph.  Co.  v.  Mulberry  Light  &  P.  Co.  No.  3032, 
Dec.  21,  1917,  order  directing  power  company  to  establish  a  flat 
rate  of  $2  per  month  for  the  service  it  renders  to  the  Peoples  Co- 
operative Telephone  Company  at  Mulberry,  used  for  the  purpose  of 
operating  its  ringing  devices  for  the  ringing  of  telephone  subscribers 
by  electrical  energy.  ' 
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Be  Bremen,  No.  3544,  Jan.  12,  1918,  order  authorizing  increase 
in  electric  rates  in  the  town  of  Bremen. 

Re  Clay  City  Lighting  Co.  No.  3602,  Jan.  19,  1918,  petition  to 
increase  maximum  meter  rates  for  electricity  from  12  to  16  cents 
denied ;  company  authorized  to  put  in  force  rate  of  12  per  K.  W.  H. 
for  current  consumed  each  month  with  a  minimum  monthly  charge 
of  76  cents. 

Be  Noblesville  Heat,  Light  &  P.  Co.  No.  3584,  Feb.  1, 1918;  order 
granting  permission  to  add  a  surcharge  to  bills  for  electric  power 
furnished  after  February  1, 1918,  of  one-half  of  one  cent  per  kilowatt 
hour. 

Re  Sheridan  Water,  Light  &  Heat  Co.  No.  3523,  Feb.  8,  1918, 
order  authorizing  electric  company  to  add  a  surcharge  of  15  per  cent 
to  all  of  its  bills  rendered  for  electticity  furnished  for  power  pur- 
poses after  March  1,  1918. 

Be  Attica,  No.  3552,  Feb.  8,  1918,  order  authorizing  increase  in 
rates  for  electricity  in  the  city  of  Attica. 

Be  Wabash  Valley  XTtilities  Co.  No.  1734,  March  1,  1918,  ap- 
proval of  change  in  power  rates  and  charges  for  electric  service  at 
New  Haven,  Uniondale,  Ossian,  Camden,  Flora,  and  Bockfield. 

Be  Northern  Indiana  Gas  &  E.  Co.  No.  3639,  March  1, 1918,  order 
authorizing  electric  company  to  add  and  collect  a  temporary  sur- 
charge on  electric  power  bills  ill  Michigan  City. 

Be  Northern  Indiana  Gas  &  E.  Co.  Na  3640,  March  1,  .1918, 
order  authorizing  electric  company  to  add  and  collect  a  temporary 
surcharge  on  electric  power  bills  in  Hammond  district,  comprising 
the  cities  of  Hammond,  East  Chicago,  Indiana  Harbor,  and  WMting. 

Maine,— Be  Barnes  Electric  light  Plant,  U-240,  Nov.  20,  1917, 
order  granting  permission  to  publish  and  file  class  F,  sheet  6,  second 
revision,  to  schedule  M,  P.  TJ.  C.  No.  1,  quoting  certain  rates  and 
conditions  applying  on  certain  electrical  services  for  the  accommoda- 
tion of  its  patrons  desiring  special  services. 

Be  Milo  Electric  Light  &  P.  Co.  U-261.1,  Dec.  24,  1917,  order 
granting  permission  to  amend  schedule  of  electric  rates  by  adding 
thereto  class  F,  sheet  2  (original),  containing  power  rates  for  a 
five-year  contract. 

Chase  v.  York  County  Power  Co.  F.  C.  114,  Feb.  19,  1918,  charge 
of  20  cents  per  kilowatt  hour  for  current  sold  under  seasonal  rate 
ordered  discontinued  and  a  rate  of  not  exceeding  15  cents  per  kilo- 
watt hour  substituted  therefor. 

Re  Lincoln  County  Power  Co.  F-268,  Feb.  23,  1918,  order  au- 
thorizing reduction  in  electric  rates. 

Massachusetts. — ^Re  Dwelley,  Oct.  22,  1917,  petition  to  intervene 
in  rate  proceeding  denied  in  the  absence  of  showing  that  company 
or  its  officers  have  refused  or  neglected  to  protect  its  stockholders^ 
interests. 
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New  Jersey. — ^Be  Millville  Electric  Light  Co.  Nav.  20,  1917,  per- 
mission to  make  a  schedule  of  increased  rates  effective,  temporarily 
denied. 

New  York,  First  District— Re  Electrical  Corp.  No.  105,  Nov.  14, 
1917,  order  that  electrical  corporation  file  on  short  notice  a  special 
rider  in  order  to  comply  with  the  order  of  the  United  States  Fuel 
Administrator  of  November  13,  1917,  affecting  the  generation  and 
supply  of  electricity. 

New  York,  Second  District— Re  Norwich  Gas  &  E.  Co.  No.  El-32, 
Nov.  9, 1917,  approval  of  third  revised  leaf  No.  6,  and  second  revised 
leaf  No.  11,  to  its  general  schedule  for  electricity,  P.  S.  C.  2  N.  Y. 
No.  1,  establishing  the  rates  and  regulations  for  lighting. 

Ee  Yonkers  Electric  Light  &  P.  Co.  No.  El-33,  Nov.  17,  1917, 
approval  of  amendment  to  general  schedule  for  electricity,  P.  S.  C. 
2  N.  Y.  No.  1,  establishing  specified  regulations. 

Be  Norwich  Gas  &  E.  Co.  No.  El-34,  Nov.  23,  1917,  approval  of 
amendment  to  general  schedule  for  electricity,  P.  S.  C.  2  N.  Y.  No. 
1,  establishing  rates  and  regulations  for  power  service,  sign  lighting, 
and  post  and  show  window  lighting. 

Be  Schenectady  Illuminating  Co.  No.  El-36,  Nov.  28,  1917,  ap- 
proval of  amendment  to  general  schedule  for  electricity  P.  S.  C. 
2  N.  Y,  No.  1,  superseding  original  leaf  No.  17,  service  classification 
No.  9,  and  establishing  rates  and  regulations  for  sign  and  outline 
lighting. 

Be  Oneonta  Light  &  P.  Co.  No.  El-35,  Nov.  30,  1917,  approval 
of  amendment  to  general  schedule  for  electricity  P.  S.  C.  2  N.  T. 
No.  1,  superseding  original  leaf  No.  5,  service  classification  No.  1. 

Be  Utica  Gas  &  E.  Co.  No.  El-37,  Dec.  13,  1917,  approval  of 
amendment  to  general  schedule  for  electricity  P.  S.  C.  2  N.  Y.  No. 
1,  revising  service  classification  No.  2,  and  establishing  rates  and 
regulations  for  sign  and  display  lighting. 

Be  Gregory  Electric  Co.  Inc.  No.  El-38,  Dec.  18,  1917,  approval 
of  amendments  to  general  schedule  for  electricity  P.  S.  C.  2  N.  Y. 
No.  1,  revising  service  classification  for  light,  heat,  and  power,  and 
establishing  a  new  service  classification  for  fuel  and  power. 

Be  Yonkers  Electric  Light  &  P.  Co.  No.  El-39,  Dec.  19,  1917,  ap- 
proval of  amendment  to  general  schedule  for  electricity  P.  S.  C.  2 
N.  Y.  No.  1,  establishing  specified  regulations. 

Be  Courter  Electric  Co.  No.  El-40,  Dec.  28,  1917,  approval  of 
first  revised  leaf  No.  4  to  general  schedide  for  electricity  P.  S.  C.  2 
N.  Y.  No.  1,  superseding  original  leaf  No.  4,  amending  service  classi- 
fication No.  1,  by  changing  meter  rate  to  12  cents  per  kilowatt  hour 
and  minimum  monthly  charge  to  $1. 

Rhode  Island. — Be  Narragansett  Electric  Light  Co.  No.  383,  Nov. 
20,  1917,  order  granting  permission  to  put  into  effect  without 
J>^UJL1918B. 
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statutory  publication  and  notice  to  Commission,  a  special  tariff  af- 
fecting rate  schedules,  contracts,  service  riders,  and  regulations. 

Re  Bristol  County  Gas  &  E.  Co.  No.  386,  Dec.  5,  1917,  approval 
of  special  tariff  affecting  rate  schedules,  contracts,  service  riders, 
and  regulations. 

Re  Bristol  County  Gas  &  E.  Co.  No.  387,  Dec.  11,  1917,  order 
approving  tariff  fixing  rate  for  financing  service  extensions. 

Re  Narragansett  Electric  Light  Co.  No.  388,  Dec.  11,  1917,  ap- 
proval of  tariff  fixing  rate  for  financing  service  extensions. 

Re  Narragansett  Pier  Electric  Light  &  P.  Co.  No.  389,  Dec.  11, 
1917,  order  approving  tariff  fixing  rate  for  financing  service  exten- 
sions. 

Re  Westerly  Light  &  P.  Co.  No.  390,  Dec.  11,  1917,  approval  of 
tariff  fixing  rate  for  financing  service  extensions. 

Re  Wickford  Light  &  Water  Co.  No.  391,  Dec.  11,  1917,  approval 
of  tariff  fixing  rate  for  financing  serrice  extensions. 

Re  Blackstone  Valley  Gas  &  E.  Co.  No.  393,  Dec.  17,  1917,  order 
authorizing  electric  company  to  file  without  statutory  publication  and 
notice  to  the  Commission  tariffs  affecting  rate  schedules  that  may 
be  affected  by  order  No.  137,  of  the  United  States  Fuel  Administra 
tor,  Washington,  D.  C. 

Re  Narragansett  Electric  Light  Co.  No.  394,  Dec.  31,  1917,  order 
authorizing  increase  in  rates  for  electricity. 

Re  Bristol  County  Gas  &  E.  Co.  No.  395,  Dec.  31,  1917,  order 
authorizing  increase  in  electric  rates. 

Pennsylvania. — Phoenixrille,  V,  F.  &  S.  Electric  H.  Co.  v.  Phila- 
delphia Suburban  Gas  &  E.  Co.  Complaint  Docket  No.  1169,  Oct.  23, 
1917,  minimum  charge  of  $250  a  month  for  maximum  demand  of  300 
kilowatts  for  an  electric  railway  was  held  not  to  be  excessive. 

Re  Philadelphia  Electric  Co.  Application  Docket  Nos.  1716,  1717, 
1718  (1917)  Feb.  5,  1918,  utilities  authorized  to  add  to  their  exist- 
ing schedules  of  rates,  a  war  surcharge  of  10  per  cent,  such  sur- 
charge to  be  void  on  February  5,  1919,  unle^  continued  by  further 
authorization  of  the  Commission. 

Utah, — Re  Price  Municipal  Electric  Light  Corp.  Dec.  3,  1917, 
order  granting  permission  to  electrical  company  to  increase  its 
charges  for  electric  service. 

Washington. — Chehalis  v.  North  Pacific  Pub.  Service  Co.  No. 
4561,  Jan.  29, 1918,  approval  of  respondents  Tariff  Supplement  No. 
2  to  Tariff  No.  1,  except  minimum  charge  provision. 

Wisconsin. — Re  Randolph,  Nov.  5,  1917,  increase  in  electric  rates 
authorized. 

Re  Cumberland,  December  1,  1917,  change  in  schedule  of  electric 
rates  amounting,  in  the  most  part,  to  a  substantial  decrease,  author* 
ized. 
P.U.R.1918B. 
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Re  Glidden  Lights  Power  &  Water  Co.  Dec.  15,  1917,  increase  in 
electric  ratee  antborized. 

Re  Glidden  light.  Power  &  Water  Co.  Dec.  15, 1917,  the  Wisconsin 
Commission  said:  ^^nasmnch  as  the  practice  of  supplying  electric 
service  to  commercial  nsers  on  a  flat  rate  basis,  except  under  certain 
restricted  circumstances,  is  contrary  to  the  best  accepted  practice  in 
electric  plant  operation,  the  Commission  has  endeavored  to  eliminate 
such  flat  rates  whenever  possible/' 

Re  Cross  Plains  Electric  Co.  Dec.  26,  1917,  order  authorizing  in- 
crease in  electric  rates  at  Cross  Plains. 

Re  West  Bend  Heating  &  Lighting  Co.  Dec.  28,  1917,  increase  in 
electric  rates  authorized  to  meet  increases  in  operating  expenses. 

In  Hardy  v.  Wisconsin  Gas  &  B.  Co.  Jan.  16,  1918,  order  fixing 
rates  for  electricity  in  Union  Grove ;  complaint  for  insufficient  volt- 
age dismissed  without  prejudice. 

Re  Dane  Municipal  Electric  Plant,  Jan.  28,  1918,  order  authoriz- 
ing increase  in  rates  for  electricity. 

Re  Eastern  Wisconsin  Electric  Co.  11-1197  and  R-2277,  Jan.  29, 
1918,  company  authorized  to  put  in  effect  upon  all  electric  current 
sold,  except  only  that  sold  under  the  regular  lighting  schedule,  a  sur- 
charge of  i  of  a  cent  per  kilowatt  hour;  this  surcharge  not  to  be 
subject  to  discount  for  prompt  payment. 

Re  Chas.  W.  Pish  Lumber  Co.  Feb.  7,  1918,  increase  in  electric 
rates  authorized. 

o.  Electric  raUwayB. 

Illinois— He  Rockford  4;  I.  R.  Co.  No.  7519,  Jan.  3,  1918,  order 
vacating  suspension  of  proposed  changes  in  passenger  fares  as 
stated  in  Local  Passenger  Tariff  No.  1,  1  P.  U.  C.  No.  P-1,  except 
as  shown  in  item  14;  said  interurban  railway  authorized  to  publish 
a  rate  of  2  cents  per  mile  from  all  of  its  nonagency  stations  to 
points  on  its  lines. 

Re  Bloomington,  D.  &  C.  R.  Co,  Case  No.  7346,  Jan.  4, 1918,  order 
authorizing  an  increase  of  passenger  fares  on  a  mileage  basis  on  all 
the  lines  of  petitioner  to  produce  one  third  of  1  per  cent  additional 
revenue. 

Maine^ — In  Leonard  v.  Lewiston,  A.  &  W.  Street  R.  Co.  F.  C.  131, 
Feb.  6, 1918,  the  Lewiston,  Augusta,  &  Waterville  Street  Railway  was 
allowed  to  increase  its  rates  by  shortening  existing  fare  zones  on  its 
line  between  Lewiston  and  Bath,  so  as  to  make  seven  zones  instead 
of  five.  On  two  of  the  zones,  however,  the  same  fare  was  reduced  from 
5  cents  to  3  cents  in  case  of  passengers  continuing  their  journey  into 
the  next  contiguous  zones.  Order  that  above  order  shall  not  be  con- 
strued as  to  affect  school  tickets  (Feb.  25,  1918). 

.  Massachusetts, — ^Re  Holvoke  Street  R.  Co.  P.  S.  C.  1775,  Jan.  17, 
P.U.R.1918B. 
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1918,  order  approTiag  new  schedule  of  rates  and  charges  for  the 
transportation  of  passengers  on  the  Holyoke  Street  Hallway. ' 

New  Hampshire, — Dover,  S.  &  B.  Street  B.  Co,  D-432,  Dec.  20, 
1917,  increase  of  street  railway  fare  zones  from  6  to  6  cents  author- 
ized. 

New  York,  Second  District — Ee  Homell  Traction  Co.  Case  No. 
6083,  Nov.  30,  1917,  order  authorizing  traction  company  to  increase 
its  rate  of  fare  within  the  limits  of  the  city  of  Homell  and  the  village 
of  Canisteo  from  6  to  6  cents. 

Ee  Hudson  Eiver  &  E.  Traction  Co.  Case  No.  6084,  Nov.  20,  1917, 
order  authorizing  the  Hudson  Eiver  &  Eastern  Traction  Coinpany  to 
inbrease  its  present  rate  of  fare  in  the  village  of  Ossining. 

Ee  Northport  Traction  Co.  Case  No.  6091,  Nov.  20,  1917,  order 
authorizing  traction  company  to  increase  its  rate  of  fare  within  the 
limits  of  the  incorporated  village  of  Northpgrt  from  5  to  6  cents. 

Ee  Orange  County  Traction  Co.  Ca«e  No.  6093,  Nov.  21,  1917, 
order  authorizing  traction  company  to  increase  its  present  rate  of 
fare  within  the  city  of  Newburgh  and  to  charge  6  cents  instead  of 
5  cents  for  transportation  for  various  divisions  and  routes  in  said 
city. 

Ee  Ithaca  Traction  Corp.  No.  6858,  Nov.  — ,  1917,  approval  of 
P.  S»  C.  No.  P-2,  establishing:  a  passen/zrer  tariff  of  fares  of  6  cents 
per  capita  for  local  one-way  transportation  over  line  not  within  the 
city  limits  of  Ithaca. 

Ee  Orange  Coimty  Traction  Co.  No.  6857,  Nov.  24,  1917,  approval 
of  P.  S.  C.  No.  15,  establishing  a  tariff  of  local  passenger  fares  be- 
tween Newburgh  and  other  points  on  its  line. 

Be  Homell  Traction  Co.  No.  6861,  Nov.  28,  1917,  approval  of  P. 
S.  C.  No.  5,  establishing  cash  fares  for  adults  of  6  cents  per  capita 
bet\veen  any  two  points  on  line  of  traction  company,  where  such  fares 
are  not  already  authorized  under  the  order  of  Commission  dated 
November  20,  1917. 

Ee  Northport  Traction  Co.  No.  6868,  Dec.  5,  1917,  approval  of 
P.  S.  C.  No.  2,  establishing  a  fare  of  6  cents  per  capita  for  the 
transportation  of  persons  to  or  from  points  on  its  line  not  within  the 
limits  of  the  incorporated  village  of  Northport. 

Ee  Glen  Cove  E.  Co.  Case  No.  6082,  Dec.  11,  1917,  order  author- 
izing  street  railway  company  to  increase  maximum  rate  of  fare  be- 
tween any  two  points  on  railroad  including  the  village  of  Glen  Cove 
from  5  to  6  cents  and  to  increase  its  reduced  rate  of  fares  for  chil- 
dren from  2i  cents  to  3  cents. 

Be  Peekskill  Lighting  &  B.  Co.  Case  No.  6094,  Dec.  12, 1917,  order 

authorizing  increase  in  maximum  rate  of  fares  within  the  village  of 

Peekskill  from  6  to  7  cents  with  a  reduced  rate  of  4  tickets  for  25 

cents,  upon  five  days'  notice  to  the  public. 

Be  Putnam  &  W.  Traction  Co.  Case  No.  6096,  Dec.  12,  1917, 
P.U.R.1918B. 
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order  authorizing  traction  company  to  increase  its  maximtim  rate  of 
fares  in  its  first  zone,  extending  from  the  village  of  Peekskill  to 
Williams  Mills,  frwn  5  to  7  cents,  with  a  reduced  rate  of  4  tickets 
for  25  cents  upon  5  days^  notice  to  the  public  and  the  Commission. 

Re  United  Traction  Co.  No.  6881,  Dec.  14,  1917,  approval  of  sup- 
plement No.  4  to  P.  S.  C.  N"o.  10  for  the  purpose  of  extending  the 
first  fare  zone  limit  for  north  boxmd  Albany-Troy-Cohoes  lines 
from  Jermain's  to  Schuyler  Bridge  at  the  same  fares  as  now  apply 
to  and  from  Jermain's,  and  providing  for  the  carriage  of  local  pas- 
sengers on  cars  of  the  Albany-Troy-Cohoes  through  lines  who  desire 
to  ride  to  and  from  Watervliet  and  Troy,  Green  Island  and  Troy, 
Watervliet  and  Cohoes,  without  the  privilege  of  transfers. 

Oklahoma. — Re  Shawnee-Tecumseh  Traction  Co.  Case  No.  3151, 
Order  No.  1363,  Dec.  19,  1917,  order  granting  permission  to 
traction  company  to  increase  rate  of  passenger  fare  on  interurban 
line  between  the  cities  of  Shawnee  and  Tecumseh  from  25  cents  for 
the  round  trip  to  15  cents  for  each  trip. 

Oregon.— Sie  Portland  R.  light  ft  P.  Co.  F-699,  P.  S.  C.  Or.  Order 
No.  314,  Dec.  27,  1917,  order  vacating  suspension  of  order  making 
a  horizontal  increase  of  15  per  cent  on  all  freight  rates  in  specified 
tariflf,  except  certain  specified  rates  on  fuel  wood. 

Wiscon8in.—Re  Eastern  Wisconsin  Electric  Co.  TJ-1197  ft  R-2277, 
Jan.  29,  1918,  company  permitted  for  a  period  6f  six  months  to  dis- 
continue all  city  railway  charges  of  less  than  5  cents  in  Sheboygan. 

d*  Express* 

.  California. — Re  Wells,  F.  &  Co.  Decision  No.  4860,  Application 
No.  1949,  Nov.  19,  1917,  authority  granted  to  increase  charges  on 
first  and  second  class  express  shipments  weighing  less  than  100 
pounds  moving  exclusively  betwe^i  California  points. 

New  York  First  District— Ee  Westcott  Exp.  Co.  Case  No.  2238, 
Nov.  21,  1917,  order  fixing  rates,  charges,  regulations,  practices, 
equipment,  appliances,  and  service  of  the  Westcott  Express  Company. 

e.  Gas. 

California. — Re  Ukiah  Gas  Co.  Decision  No.  4654,  Application 
No.  2868,  Sept.  21,  1917,  order  authorizing  increase  in  minimum 
charge  for  gas  from  50  to  75  cents  per  meter  per  month. 

Re  Citrus  Belt  Gas  Co.  Decision  No.  4682,  Application  No.  2787, 
Sept.  26,  1917,  authorizing  to  increase  gas  rates. 

Colorado.— ^e  Pueblo  Gas  &  Fuel  Co.  Case  No.  142,  Jan.  31, 

1918,  new  rates  established  for  gas  for  both  illuminating  and  fuel 

purposes  resulting  in  a  slight  decrease  in  the  rate  for  illumination 

and  a  slight  increase  in  the  rate  for  fuel. 

Illinois. — Re  Public  Service  Commission,  No.  7326,  Oct.  10,  1917, 
P.U.R.1918B 
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order  approving  proposed  rates  for  gas  servioe  in  Lake  Zurich  as 
stated  in  I.  P.  U.  C.  No.  1. 

Re  Public  Service  Commission^  No.  7256,  Oct.  11,  1917,  authority 
granted  to  change  rates  for  gas  in  the  village  of  Biver  Forest  and 
to  suspend  service  rule  11,  clause  D,  as  to  said  village. 

Ee  Mt.  Carmel  Pub.  Utility  &  Service  Co.  No.  7356,  Jan.  16,  1918, 
approval  of  increase  in  gas  rates  as  stated  in  rate  schedule  L  P. 
U.  C.  2. 

Ee  Union  Gas  &  B.  Co.  No.  7434,  Jan.  16,  1918,  order  fixing  ad- 
vanced rates  for  general  gas  service  in  the  cities  of  Bloomington  and 
NormaL 

Re  Illinois  Northern  Utilities  Co.  No.  7155,  Jan.  29,  1918,  order 
directing  utilities  company  to  file  with  Commission  schedules  of 
rates  and  charges  for  gas  services  furnished  by  it  in  Belvidere,  De- 
Kalb,  Dixon,  Geneseo,  Mendota,  Morrison,  Sycamore,  Bock  Falls,  and 
Sterling. 

Indiana.— Re  Indiana  Gaslight  Co.  Nos.  3306,  3307,  Oct  26, 1917, 
utility  authorized  to  establish  a  rate  on  mixed  gas,  it  being  impossi- 
ble for  it  to  adequately  serve  its  consumers  with  natural  gas. 

Re  Liberty  Gaslight  &  Fuel  Co.  No.  3474,  Nov.  30,  1917,  order 
suspending  gas  rates  that  were  put  into  effect  April  1,  1917,  for  a 
period  of  six  months;  emergency  rate  of  $2  per  1,000  cubic  feet  of 
gas  sold,  to  be  put  into  effect  during  emergency  period  of  six  months 
ending  June  1,  1918. 

Petitions  for  temporary  increase  in  rates  for  artificial  gas  were 
denied  in  the  following  cases,  it  appearing  that  present  rates  were 
adequate:  Re  Interstate  Pub.  Service  Co.  No.  3381,  Dec.  28,  1917; 
Re  Interstate  Pub.  Service  Co.  No.  3383,  Dec.  28,  1917;  Re  Inter- 
state Pub.  Service  Co.  No.  3384,  Dec.  28, 1917;  Re  Franklin  Water, 
Light  &  P.  Co.  No.  3385,  Dec.  28,  1917. 

Re  Martinsville  Gas  &  E.  Co.  No.  2984,  Feb.  8,  1918,  order  au- 
thorizing increase  in  gas  rates. 

Massachusetts, — Re  Newbur}'^port  Gas  &  E.  Co.  Oct.  26,  1917,  in- 
crease in  price  of  gas  authorized  for  period  of  the  war. 

New  Jersey, — Re  Seashore  Gas  Co.  Feb.  26,  1918,  schedule  of  in- 
creased rates  authorized,  although  not  in  the  amount  asked  for  by 
the  company. 

New  York,  Second  District. — Re  Norwich  Gas  &  E.  Go.  No.  G-14, 
Nov.  9, 1917,  approval  of  second  revised  leaf  No.  4,  to  general  sched- 
ule for  gas  P.  S.  C.  2  N.  Y.  No.  1,  establishing  rates  and  regulations 
for  lighting  and  fuel  for  other  than  industrial  purposes. 

Re  Norwich  Gas  &  E.  Co.  No.  G-15,  Nov.  23,  1917,  approval  of 
fifth  revised  leaf  No.  5,  to  general  schedule  for  gas,  P.  S.  C.  2  N.  Y. 
No.  1,  establishing  rates  and  regulations  for  gas  for  industrial  pur- 
poses. 

Re  Oneonta  Light  &  P.  Co.  No.  G-16^,  Nov.  30, 1917,  approval  of 
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tmendment  to  general  sch^ule  for  gas,  P.  S.  C.  2  N.  Y.  No.  1,  super- 
seding first  revised  leaf  No.  5,  service  classification  No.  1,  thereby 
canceling  service  charge  of  50  cents  per  montk,  and  establishing  rate 
of  $1.66  per  1,000  cubic  feet  for  gas  consumed. 

Washington. — Public  Service  Commission  v.  Dover,  No.  4541,  Nov. 
30, 1917,  order  fixing  schediile  of  iacreased  gas  rates  for  the  Tacoma 
Gas  Company. 

Everett  v.  Puget  Sound  Gas  Co.  No.  4542,  Dec.  7,  1917,  schedule 
of  rates  authorized  including  discounts  for  prompt  payment. 

Public  Service  Commission  ex  rel.  Walla  Walla  Commercial  Club 
V.  Pacific  Power  &  Light  Co.  No.  4591,  Feb.  26, 1918,  increased  sched- 
ule of  rates  for  gas  in  Walla  Walla,  authorized. 

Wisconsin.^-Ue  Sheboygan  Gaslight  Co.  Oct.  27,  1917,  authority 
to  add  to  existing  rate  schedule,  10  cents  per  1,000  cubic  feet  for  the 
first  1,000  cubic  feet  or  fraction  thereof,  used  in  one  month  and  16 
cents  per  1,000  feet  for  all  gas  used  in  one  month  in  excess  of  1,000 
cubic  feet,  no  consumer  to  be  billed  under  the  increased  rate  herein 
authorized  for  more  than  six  months. 

In  Re  Beaver  Dam  Fuel  &  Light  Co.  Nov.  28,  1917,  order  author- 
izing temporary  increase  in  gas  rates. 

Be  Waukesha  Gas  &  E.  Co.  Nov.  28,  1917,  temporary  increase  in 
gas  rates  authorized,  on  account  of  increased  cost  of  operation  due, 
among  other  things,  to  high  price  of  fuel. 

In  Be  Beaver  Dam  Fuel  &  Light  Co.  Nov.  28,  1917,  the  Wiscon- 
sin Commission  said  that  as  a  rule  it  believed  that  graduated  mini- 
mum charges  should  be  established  depending  upon  the  size  of  the 
consumer's  installation. 

Be  Ft.  Atkinson  Gas  Co.  Dec.  18,  1917,  emergency  schedule  of 
increased  gas  rates,  authorized. 

Be  Stoughton  Light  &  Fuel  Co.  Dec.  31,  1917,  order  authorizing 
an  increase  in  gas  rates  in  Stoughton. 

Be  Wisconsin-Minnesota  Light  &  P.  Co.  Dec.' 31,  1917,  order,  au- 
thorizing power  company  to  put  in  effect  at  Eau  Claire  an  increase 
of  10  cents  per  1,000  cubic  feet  of  gas. 

Be  Citizens  Gas  Co.  Jan.  12,  1918,  order  authorizing  increase  in 
gas  rates  at  Milton. 

Be  Ashland  Light,  Power  &  Street  B.  Co.  XJ-1256,  Jan.  30,  1918, 
company  authorized  to  establish  emergency  rates  of  $1.80  per  thou- 
sand gross  for  the  first  5,000  cubic  feet  per  month,  $1.65  net;  all 
over  5,000  cubic  feet  per  month,  $1.70,  $1.55  net. 

Be  Wisconsin  Gas  &  B.  Co.  TJ-1190,  Feb.  2,  1918,  temporary  in- 
crease of  20  cents  per  thousand  cubic  feet  of  gas  sold  from  the  com- 
panies Watertown  plaait^  subject  to  certain  conditions. 

Be  New  Gaslight  Co.  U-1234,  Feb.  6,  1918,  authority  granted 
utility  to  put  into  effect  a  surcharge  of  10  cents  per  1,000  cubic  feet 
P.U.R.1918B. 
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of  gas  sold,  said  surcharge  to  be  added  to  rates  in  effect  January  1, 
1918. 

Wyoming. — Ee  McNTally,  Receiver  for  the  Sheridan  Gas  Co.  No. 
^Qy  Jan.  18^  1918,  order  authorizing  increase  in  gas  rates  in  Sheridan. 

^  /.  IBitating. 

Illinois. — ^Re  Central  Illinois  Pub.  Service  Co.  No.  7157,  Oct.  10, 
1917,  acceptance  order  permitting  rates  for  steam  heating  service  in 
Moweaqua,  to  become  effective.  In  this  schedule  each  consumer  of 
the  company  agreed  to  pay  for  the  service  for  a  season,  a  definite 
amount  plac3d  opposite  his  name. 

B4  Southern  lUinois  Light  &  P.  Co.  No.  7227,  Nov.  6,  1917,  ap- 
proval of  schedule  of  steam  heating  rates  agreed  upon  between  com- 
pany and  consumers. 

Ee  Public  Service  Co.  No.  6869,  Nov.  21,  1917,  approval  of  an 
agreement  as  to  proposed  rate  for  hot  water  heating  service  in  the 
village  of  Oak  Park,  as  stated  in  schedule  I.  P.  TJ.  C.  2,  filed  by  the 
Public  Service  Company  of  Northern  Illinois. 

Ee  Mt.  Carmel  Pub.  Utility  &  Service  Co.  No.  7356,  Jan.  16, 1918, 
approval  of  increase  in  rates  for  water  heating  in  the  city  of  Mt. 
Carmel,  as  stated  in  rate  schedule  I.  P.  U.  C.  2. 

Indiana. — Ee  Muncie  Electric  Light  Co.  Dec.  1, 1917,  order  estab- 
lishing rate  of  35  cents  per  square  foot  of  radiaticm. 

County  of  Clinton  v.  Frankfort  Heating  Co.  No.  3490,  Dec  8, 
1917,  order  authorizing  charge  to  the  county  of  Clinton  for  heating 
court  house,  jail  and  garage  connected  therewith,  for  the  sum  of 
$2,191.07  for  the  heating  season  of  1917^1918. 

Missouri. — Kansas  City  v.  Kansas  City  Light  &  P.  Co.  Case  No. 
1353,  Feb.  11,  1918,  order  establishing  rates  for  steam  heating. 

Montana. — Ee  Eastern  Montana  Li^t  &  P.  Co.  Docket  No.  646, 
Jan.  18,  1918,  denial  ctf  application  for  an  increase  in  heating  rates 
at  Glendive. 

Wisconsin. — Ee  Mineral  Point  Pub.  Service  Co.  Jan.  30, 1918,  sur- 
charge of  20  cents  per  thousand  pounds  of  condensation  to  close  of 
steam  heating' season  authorized.  Surcharge  increase  to  22^  cents, 
Feb.  16,  1918. 

g.  Natural  gas. 

Illinois.— lie  Vincennes  Oil  &  Gas  Co.  No.  7387,  Oct.  25,  1917, 
order  approving  rate  schedule  I.  P.  TJ.  C.  No.  1,  proposing  rates 
for  domestic  natural  gas  in  the  village  of  Flat  Eock. 

Indiana.— Re  Eichmond  Light  Heat  &  P.  Co.  No.  3465,  Nov.  16, 
1917,  approval  of  rules  and  regulations  for  the  delivery  of  natural 
gas. 
P.U.R.1918B. 
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'    Montana.— Bte  Eayre  Natural  Qa$  Co.  Docket  No.  645,  Nov.  30, 
ldl8,  increase  in  natuial  gaa  rates  authorized. 

New  York,  Second  District— Re  Elmira  Water  Light  &  R.  Co.  No. 
G-.13,  Oct  5,  1917,  approval  of  first  revised  leal  No.  7,  to  P.  S.  C. 
No.  1,  establidiing  lighting  and  fuel  rates  and  regulations  for  natural 


Be  Iroquois  Natural  Gas  Co.  G-17,  Dec.  27,  1917,  approval  of 
amendment  to  general  schedule  for  gas  P.  S.  C.  2  N.  Y.  Nos.  1, 
Zy  3,  and  4,  continuing  rates  and  regulations  now  in  effect. 

Ee  Addison  Gas  &  P.  Co.  Case  No.  6281,  Feb.  28,  1918,  increase 
of  natural  gas  rates  from  45  cents  per  1,000  feet  with  5-eent  discount 
for  prompt  payment,  to  48  cents  per  1,000  feet  with  like  discount. 

Ohio, — ^Re  Mauntler  Bros.  Co.  No.  635,  Dec.  4,  1917,  order  au- 
thorizing increase  in  natural  gas  rates  in  the  village  of  Elmoire,  from 
60  cents  to  80  cents  per  1,000  cubic  feet. 

Oklahoma. — ^Re  Western  Oklahoma  Gas  &  Fuel  Co.  Cause  No. 
3138,  Order  No.  1346,  Nov.  9,  1917,  order  granting  pennisaion  to 
ijicrease  gas  rates  for  domestic  consumption  in  towns  of  Duncan  and 
Marlow,  from  25  cents  to  35  cents  net  per  1,000  cubic  feet. 

West  Virginia.— Re  West  Union  Natural  Gas  Co.  Case  No.  546, 
Nov.  10, 1917,  utility  authorized  to  increase  its  rates  for  natural  gas. 

Re  Huntington  Development  &  (Jas  Co.,  Case  No.  588,  Nov.  28, 
1917,  decrease  in  natural  gas  rates  authorized  to  produce  a  necessary 
increase  in  revenue  of  $119,571.44. 

h.  Bailr^Hiae. 

1,  Pasaenger, 

Colorado.— Re  Denver  &  S.  L.  R.  Co,  Case  No.  126,  Sept.  25, 1917, 
increase  in  passenger  rates  authorized. 

Illinois.— Rje  Macomb,  I.  &  L.  R.  Co.  No.  6920,  Nov.  20,  1917, 
petition  for  a  10  cent  charge  from  the  end  of  its  line  in  Macomb  to 
the  depot  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
denied,  it  appearing  that  the  transfer  fare  requested  by  petitioner  is 
a  charge  of  10  cents  for  the  carriage  of  a  passenger  a  distance  of  a 
little  over  1  mile  over  the  tracks  of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company,  which  is  contrary  to  the  law  of  the  state  of 
Dlinois. 

Re  Southern  R,  Co.  T-381,  Jan.  3,  1918,  approval  of  supplement 
No.  1  to  local  conmiutation  tariff  No.  177-1917, 1.  P.  XJ.  C.  No.  24, 
proposing  cancelation  of  commutation  fares  between  Belleville  and 
Avia. 

Re  Illinois  Traction  System,  No.  7099,  Jan.  4, 1918,  order  approv- 
ing Supplement  No.  1,  to  Local  Passenger  Tariff  No.  116-A,  I.  P. 
IT.  C.  No.  18,  relating  to  one  wav  tjickets  good  for  bearer  in  either 
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direction  between  Danville  and  Lyons^  and  int^mediate  points,  to 
be  sold  in  lots  of  60  tickets  to  a  single  passenger  at  <Mte  time,  at  a 
charge  of  $3  for  60  tiekets  good  thirty  days  from  date  of  sale,  limited 
to  use  of  purchaser. 

Re  Aurora,  B.  &  C.  B.  Co.  T-384,  Jan.  9,  1918,  approval  of 
tariflf  G.  P.  D.  No.  32, 1.  P.  U.  C.  No.  P-35,  proposing  advance  pas- 
senger fares. 

Be  Central  Illinois  Traction  Co.  No.  7303,  Jan.  22,  1918,  order 
permanently  suspending  Local  Passenger  TariflE  No.  1,  proposing 
advanced  fares  for  the  transportation  of  passengers. 

Be  Aurora,  E.  &  C.  R  Co.  No.  7682,  Jan.  23,  1918,  order  au- 
thorisdng  railroad  company  to  publish  and  file  a  schedule  establish- 
ing fares  for  the  transportation  of  passengers  between  points  on  its 
line  in  Illinois,  predicated  upon  a  rate  not  to  exceed  2  cents  per  mile 
with  a  minimum  charge  of  5  cents  for  the  same  rules  and  regula- 
tions, commutation  ticket  rates  and  tbe  various  items  as  set  forth 
in  TariflE  G.  P.  D.  No.  31. 

Be  Marion  &  E.  B.  Go.  No.  7210,  Jan.  29, 1918,  order  permanently 
suspending  Local  Passengw  TariflE  No.  3, 1.  P.  U.  C.  No.  2. 

Be  Joliet  &  E.  Traction  Co.  No.  7371,  Jan.  29,  1918,  order  per- 
manently suspending  tiiat  portion  of  Tariff  I.  P.  U.  C.  No.  3,  of  the 
Joliet  &  Eastern  Traction  C(»npany,  proposing  to  advance  one-way 
and  round-trip  passenger  fares. 

Be  Danville  Street  B.  &  Light  Co.  No.  7549,  Jan.  30,  1918,  order 
canceling  sale  of  tickets  at  the  rate  of  11  for  50  cents  and  100  for  $4. 

Be  Southern  Illinois  B.  ft  P.  Co.  T-397,  Feb.  26,  1918,  order 
approving  proposed  advance  in  round-trip  fares  between  Eldorado 
and  Harrisburg  and  between  Wasson  and  Harrisburg;  order  per- 
manently suspending  proposed  advanced  fares  as  stated  in  Items 
51-54,  of  Supplement  No.  4,  to  Local  Passenger  and  Excess  Baggage 
Tariff  No.  1-A. 

Iowa. — ^Travelers'  Protective  Asso.  v.  Atchison,  T.  &  S.  P.  B.  Co. 
File  A-2396,  Nov.  3,  1917,  petition  asking  for  extra  free  storage 
time  for  commercial  baggage,  and  a  200  pound  free  baggage  limit 
instead  of  150  pounds  as  provided  by  statute,  and  the  change  of 
excess  baggage  rates  denied,  it  appearing  that  the  rules  in  force  were 
not  unreasonable  and  that  to  grant  the  request  would  discriminate 
in  favor  of  commercial  travelers  and  against  the  general  public. 

Maine.— Re  Maine  C.  B.  Co.  B.  B.  No.  330,  Oct.  23,  1917,  order 
granting  permission  to  publish  and  file  tariff  establishing  mileage 
distances  between  the  points  specified,  such  request  made  upon  the 
fact  that,  on  account  of  traffic  conditions  it  has  been  found  desirable 
to  establish  mileage  distances  between  the  points  named  for  use  in 
connection  with  mileage  tickets  and  in  making  commutation  ticket 
fares. 

Be  Canadian  P.  B.  Co.  P.  C.  No.  133,  Nov.  1,  1917,  order  re- 
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vddng  and  annulling  suspension  order  dated  August  29^  1917^  sus- 
pending the  operation  of  rates  providing  for  carriage  of  passengers 
for  the  Canadian  Pacific  Bailway  Company. 

Be  Maine  C.  B.  Co.  R  B.  301,  Nov,  1,  1917,  order  granting  per- 
mission to  issue  supplements  to  Tariffs,  M.  P.  XJ.  C.  P-12,  and  M. 
P.  TJ.  C.  P-514,  in  order  to  vacate  the  postponement  of  certain  fares 
oontained  therein,  on  less  than  statutory  notice. 

Be  Grand  Trunk  B.  Co.  B.  B.  387.1,  Nov.  10,  1917,  order  author- 
izing  the  reissuance  of  Tariff  P.  17.  C.  Me.  No.  109,  in  order  that  the 
Maine  Central  fares  as  may  be  applied  from  Danville  Junction  and 
Yarmouth  Junction  to  Newport,  and  return,  may  be  shown  in  new 
tariff. 

Be  Maine  C.  B.  Co.  B.  B.  346,  Nov.  20,  1917,  order  publishing  a 
tariff  establishing  mileage  distances  and  fares  between  McKenzie's 
and  all  other  stations  on  the  Bar  Harbor  branch. 

Be  Maine  C.  B.  Co.  B.  B.  349.1,  Nov.  28,  1917,  order  approving 
Supplement  No.  8  to  Tariff  M,  P.  U.  C.  P-489,  suspending  fares 
via  the  Bath  and  Brunswick  Line  of  the  Eastern  Steamship  Cor- 
poration. 

Be  Maine  C.  B.  Co.  B.  B.  351.1,  Dec.  13,  1917,  order  per- 
mitting railroad  company  to  suq>end  for  the  winter  season  fares 
shown  in  Tariff  M.  P.  U.  C.  P-3,  via  the  line  of  the  Damarisootta 
Steamboat  Company. 

Be  Maine  C.  B.  Co.  B.  B.  354,  Dec.  19,  1917,  approval  of 
Supplement  to  Tariff  M.  P.  U.  C.  P-511,  making  necessary  changes 
in  mileages  and  fares  on  the  Skowhegan  Branch  points  to  Clinton 
and  east  thereof. 

Be  Maine  C.  B.  Co.  B.  B.  366.1,  Jan.  21,  1918,  order  granting 
permission  to  cancel  its  Tariff  M.  P.  TJ.  C.  P-601,  naming  excursion 
fares  to  Bangor  and  return. 

Be  Maine  C.  B.  Co.  B.  B.  354,  Jan.  26,  1918,  order  approving 
Supplement  to  Tariffs  M.  P.  TJ.  C.  Nos.  P-509,  P-510,  and  P-511 
dividing  said  corrections  therein,  said  corrections  resulting  in  both 
reductions  and  increases  and  also  serving  to  correct  clerical  and 
typographical  errors. 

Mississippi.— Be  Mississippi  &  W.  B.  Co.  No.  4462,  Oct.  22,  1917,. 
order  granting  permission  to  the  railroad  company  to  charge  at  the 
rate  of  10  cents  per  mile  for  passengers  from  Stevens  to  Fouke. 

Be  Mississippi  C.  B.  Co.  No.  4468,  Nov.  6, 1917,  order  authorizing 
railroad  company  to  put  into  effect  a  reduced  rate  of  10  cents  for 
each  passenger  transported  from  Hattieeburg  and  Camp  Shelby, 
when  passenger  procures  a  ticket  before  entering  the  train. 

Montana. — ^Bailroad  Comrs.  v.  Transportation  Co.  Docket  No. 
647,  Jan.  24, 1918,  approval  of  rates,  rules  and  regulations  prescribed 
by  transportation  companies. 

Nebraska. — ^Be  Missouri  P.  B.  Corp.  Application  No.  8854,  Dec. 
P.U.R.1918B. 
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22^  1917^  older  grazUdng  permission  to  publish  passenger  fares  to  and 
from  Heebner^a  Quarry  Spur  and  Meadow/ and  to  designate  in  its 
intrastate  Local  Passenger  Tariflf  JJ-4,  that  published  fares  between 
Auburn,  Wabash,  Elmwood,  Ba^e,  Walton,  Bethany  Heighta,  Peck's 
Grove,  and  Lincoln  shall  be  by  way  of  Union.  % 

New  Yarh,  aecond  Disirick~BiQ  Penn  Yan  &  L.  S.  R.  Co.  No. 
6765,  Sept.  6,  1917,  approval  of  Supplement  No.  1  to  P-  S.  C.  %, 
amending  tariff  so  that  fares  for  the  transportation  of  passengers 
between  any  two  points  wiihin  the  limits  of  an  incorporated  city  or 
village  shall  not  exceed  5  cents  per  capita. 

Re  Fonda,  J.  &  G.  R.  CJo.  No..  6806,  Oct  6, 1917,  approval  of  P.  S/ 

C.  No.  346,  establishing  a  tariflE  schedule  of  joint  one-way  fares  frtmt 

.statidns  on  its  railroad  to  station^  on  the  New  Tork  Central  Railroad. 

Re  Long  Island  R.  Co.  No.  6807,  Oct.  6, 1917,  approval  of  P.  8. 
C.  No.  449,  establishing  charges  and  regulations  for  special  club  car 
aendce.  ^ 

Re  Long  Island  R.  Oo.  No.  6808,  Oct.  6,  1917,  approval  of  P.  S. 
G«  'No.  450,  establishing  ratee  for  speciid  dub  car  service. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6812,  Oct.  11,  1917,  approval 
of  Supplemebt  No.  9  to  P.  S.  C.  No.  84,  establishing  passenger  fares 
for  transportation  between  Arrowhead  and  all  otiber  New  York  state 
srfcations  on  the  liiw  oi  the  New  Yoik^  Ontario,  &  Western  Railway 
Company. 

Be  New  York,  0,  ft  W.  R.  Co.  No.  6834,  Oct.  24,  1917,  approval 
of  Supplement  No.  9  to  P»  S.  C.  No.  84,  establishing  a  supplement  to 
its  local  and  interdivision  passenger  tariff. 

Re  Huntington  R.  Co.  No.  6888,  Dec.  17,  1917,  approval  of  Sup- 
plement No.  3,  to  P.  S.  0.  No.  9,  eliminating  tariff  of  rdund-trip 
.ticket  fare  of  60  cetnts  between  Huntington  village  and  Amityville. 

JRe  Hunter,  No.  6892,  Dec.  24,  1917,  approval  of  tariff  publica- 
Uonfl  canceling  and  withdrawing  arrangements,  regulatiots,  and 
charges  now  in  effect  and  applicable  in  New  York  intrastate  traflSc 
for  the  movement  of  all  classes  of  private  and  other  special  passenger 
ears  of  any  t3rpe,  except  Federal  and  state  government  cars. 

Re  Peekskill  Lighting  &  R.  Co.  No.  6893,  Dec.  26,  1917,  approval 
of  P.  S.  C.  No.  3;  e»tablishing  fares  and  regulations  for  the  trans- 
portation of  persons  between  points  within  zones  2  and  3  on  lines 
of  its  road  as  may  be  necessary  to  bring  said  fares  or  regulations 
•  ioto  proper  alignment  with  the  increased  fares  permitted  in  zone  1 
by  tills. Commifisictt  in  its  order  of  December  12, 1917,  case  No.  6094. 

Re  Puftnam  &  W.  Traction  Co.  Na  6894,  Dec.  26,  1917,  approval 
of  P.  S.  C.  No.  i,  establishing  fares  and  regulations  for  the  tran^- 
pbrtation  of  persona  between  points  within  zone  2  on  line  of  its  road 
as  may  be  necessary  to  bring  said  fares  or  r^nilfttiof^s  into  proper 
alignment  with  the  increased  fares  permitted  in  zone  1- 
.     Re  Troy  &  N.  KB.  Oo,  No.  6900,  Dec.  29, 1917,  establishing  fares 

P.U.R.1918B. 
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and  TQgitlatkms:  ^^Strip  eehool  comiuutaiiaiL  tiekets  at  rate  6t  isxe 
oompnted  on  ten  times  one  half  of  the  regnlai  one-wity  adult  pas- 
sejatgeor  fare  betvFeen  points  as  shown  in  tariff/^ 

Be  New  York  C.  B*  Co.  No.  6901,  Dec  29,  1917;  approval  of 
Supplffli^nt  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  280,  eliminating  fares 
and  regulations  applying  to  sale  of  midwinter  excursions  to  Adiron- 
dack Mountain  and  Lake  George  destinations. 

Wyoming. — ^Be  Laeey  &  Lacey,  No.  63,  Nov.  24, 1917,  order  grant- 
ing penni^ion  to  file  tariff  under  Wyo.  F.  S.  C.  P-185,  for  seat 
fare  on  car  naming  a  rate  of  i  cent  per  mile  from  Cheyenne  to  Qreen 
Bivw* 

California. — Ee  Hunt-Hatch  Transp.  Co.  Decision  No,  4750,  Ap- 
plication No.  2955,  Oct.  16,  1917,  order  authorizing  increase  in 
freight  rates  of  16  per  cent,  owing  to  the  increase  in  cost  of  labor 
and  supplies. 

Be^Napa  Transp.  Co.  Decision  No.  4755,  Application  No.  2926, 
Oct.  16,  1917,  order  directing  increase  of  15  per  cent  in  all  freight 
rates. 

Be  Northwestern  Pacific  B.  Co.  Decision  No.  4757  Application  No. 
3151,  Oct.  16,  1917,  order  granting  permission  tp  increase  freight 
rates  from  Son  Francisco  to  Shellville  Jimction, .  Sebastopol  and 
ForestviUe,  and  to  establish  a  charge  on  returning  empties  granted, 
providing  that  proposed  increase  from  San  Francisco  to  Petaluma  is 
held  to  be  slightly  excessive  and  a  modified  schedule  established  by 
the  Commission  is  made  effective  within  thirty  days. 

Ee  Monticello  S.  S.  Co.  Decision  No.  4858,  Application  No.  2928, 
Nov.  19,  1917,  petition  to  increase  freight  rates  between  San  Fran- 
cisco and  Vallejo  15  per  cent  denied,  it  appearing  from  investigation 
that  the  applicants  financial  condition  and  present  revenues  are 
adequate  and  that  it  is  not  in  need  of  additional  revenues  at  this 
time. 

City  Street  Improv.  Co.  v.  Southern  P.  Co.  Case  No.  1122,  De- 
cision No.  4926,  Dec.  6,  1917,  order  fixing  freight  rate  on  bituminous 
rock  in  carload  lots  from  San  Jose  to  Group  A  stations  on  the  Penin- 
sular Eailway. 

Be  San  Francisco  &  S.  Nav.  Co.  Decision  No.  4971,  Application 
No.  2931,  Dec.  17,  1917,  order  establishing  a  revised  scbsdule  of 
rates  containing  increases  of  approximately  15  per  cent,  it  appearing 
that  applicant  is  in  need  of  additional  revenue  to  continue  service 
now  being  given  between  San  Francisco  and  Sacramento  Biver  Points. 

Colorado.— Re  Denver,  B.  &  W.  B.  Co.  Case  No.  140,  Oct.  13, 
1917,  increase  in  freight  rates  autborizedv    Further  increase  author- 
ized (Dec.  7,  1917). 
P.U.R.1918B. 
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Be  Advance  in  Cotl  Bmtee  from  Oak  Hills  Disi  Decision  No.  160, 
I.  &  S.  Docket  No.  13,  Dec.  27, 1917,  order  suspending  the  operation 
of  schedules,  amendment  110  to  CMo.  P.  U.  G.  No.  1^ ;  Supplem^t 
6  to  Colo.  P.  XT.  C.  No.  35;  and  Supplement  1  to  Colo.  P.  U.  C.  No. 
48,  issued  by  the  Denver  Salt  Lake  Bailroad  Company,  fixing  rates 
for  the  intrastate  transportation  of  coal  from  the  Oak  Hills  district, 
vacated  and  set  aside. 

Illinois. — ^Be  General  Five  Per  cent  Advance  Freight  Bate  Case, 
No.  2996,  Oct.  9,  1917,  order  approving  sdiedule  stating  increases 
by  5  per  cent  in  the  present  rates  on  ice,  agricultural  implements  and 
vehicles,  glass  bottles,  fruit  jars,  grain  and  grain  products,  petrolaim 
and  its  products,  packing  house  products,  forest  products,  fruits, 
vegetables,  and  miscellaneous  coiiimodities. 

Re  Proposed  Advance  in  Freight  Bates,  No.  6888,  Oct.  9,  1917, 
authority  granted  to  file  schedules,  providing  rates  on  bituminous 
coal,  coke,  and  ore  between  points  in  Illinois,  15  cents  per  ton  in 
excess  of  existing  rates,  such  schedule  to  expire  October  15,  1918. 
Fifteen  cents  per  ton  increase  in  rates  on  anthracite  coal  authorized 
October  31, 1917. 

Be  Baltimore  &  0.  B.  Co.  T-360,  Oct.  10,  1917,  acceptance  order 
making  effective,  proposed  advances  of  class  rates  stated  in  Tariff 
No.  H-2563  (I.  P.  U.  C.  No.  106),  of  the  Baltimore  &  Ohio  Bailroad 
Company,  and  similar  advances  on  other  specified  railroads. 

Be  Mobile  &  0.  B.  Co.  T-361,  Oct.  10,  1917,  acceptance  order 
making  effective,  Supplement  No.  4  to  Freight  Tariff  No.  5304 
(I.  P.  U.  C.  No.  8),  of  the  Mobile  ft  Ohio  Bailroad  Company. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  T-362,  Oct.  10,  1917,  acceptance 
order  making  effective  Freight  Tariff  No.  23960-H  (I.  P.  F.  C.  No. 
173),  of  the  Chicago,  Bock  Island,  ft  Pacific  Bail  way  Company. 

Be  Illinois  Traction  System,  No.  7846,  Oct.  10,  1917,  order  au- 
thorizing railroad  company  to  abandon  system  of  zones  as  a  basis 
for  passenger  fares  and  to  substitute  system  based  upon  mileage. 

Be  Chicago  ft  I.  W.  B.  Co.  T-363,  Oct.  24,  1917,  acceptance  order 
making  effective.  Tariff  G.  F.  D.  No.  479~A  (I:  P.  U.  C.  No.  34-A), 
of  the  Chicago  ft  Illinois  Western  Bailroad  Company. 

Be  Illinois  C.  B.  Co.  T-364,  Oct.  24,  1917,  acceptance  order  mak- 
ing effective,  ninth  revised  page  114,  of  Tariff  No.  1-C  (I.  P.  XJ.  C. 
No.  A~l),  of  the  Illinois  Central  Bailroad  Company. 

Be  Louisville  ft  N.  B.  Co.  3d  Supplemental  5184,  Oct.  24,  1917, 
suspension  of  proposed  advanced  rates  for  transportation  of  fruit  and 
vegetables  in  Supplements  59  and  60,  to  St.  Ix>ui8-East  St.  Louis- 
Belleville  Local  Tariff  3  (Supplements  18  and  19  to  Tariff  I.  P.  TJ.  C. 
15),  and  Supplement  39  to  St.  Louis  Division  Local  Tariff  3  (Sup- 
plement No.  9  to  Tariff  I.  P.  U.  C.  14),  vacated. 

Be  Cameron,  No.  6491,  Oct.  24,  1917,  vacation  of  suspension  of 
proposed  cancelation  of  rate  on  coal,  stated  in  Supplement  No.  13-A 

P.U.R.1918B. 

Digitized  by 


Google 


APPENDIX.  ^  MT 

to  Local  and  Joint  Fi^ig^t  Tariff  No.  lOO-H  (I.  P.  U.  C.  No.  1), 
filed  by  William  Cameron^  Agent. 

Be  Lowrey,  No.  6022,  Oct.  29,  1917^  vacation  of  suspension  of 
proposed  adtances  in  rates  on  cmshed  stone^  sand,  gravely  and  cinders, 
stated  in  Supplement  No.  5  to  Joint  Tariffs  No.  21-0  (I.  P.  TJ.  C. 
No.  27),  filed  by  L.  A.  Lowrey,  Agent. 

Be  Louisville  &  N.  B.  Co.  No.  7321,  Oct.  29,  1917,  vacation  of 
suspension  of  proposed  advanced  rates  on  soft  coal,  stated  in  various 
tariff  supplements. 

Be  Baltimore  &  0.  B.  Co.  T-d65,  Nov.  6,  1917,  acceptance  order 
making  effective.  Supplement  No.  17,  to  proportional  Freight  Tariff 
No.  H-1987-C  (S.  W.  Series),  I.  P.  XJ.  C.  No.  SW-71,  of  the  Balti- 
more &  Ohio  Bailroad  Company. 

Be  New  York  C.  B.  Co.  No.  4643,  Nov.  6,  1917,  vacation  of  sus- 
pension of  proposed  advances  in  rates  of  brick  in  Supplement  36, 
to  Tariff  G.  F.  0.  No.  604-B  (I.  P.  U.  0.  L.  S.  No.  43),  of  the 
New  York  Central  Bailroad  Company. 

Be  Chicago  ft  E.  I.  B.  Co.  No.  6080,  Nov.  19,  1917,  order  per- 
manently suspending  that  portion  of  Supplement  No.  42  to  Freight 
Tariff  No.  5400  (L  P.  U.  C.  No.  48),  proposing  an  advance  in  the 
per  diem  charge. 

Be  Mobile  &  0.  B.  Co.  T-370,  Nov.  26,  1917,  approval  of  Sup- 
plement No.  4  to  Freight  Tariff  No.  10430,  I.  P.  U.  C.  No.  38, 
proposing  cancelation  of  rates  on  water  in  carloads  from  Baldwin  to 
Willisville. 

Be  Elgin,  J.  ft  E.  B.  Co.  T-371,  Nov.  26,  1917,  approval  of 
Supplement  No.  8  to  Freight  Tariff  No.  16-A  (Supplement  No.  2  to 
I.  P.  U.  C.  No.  164),  proposing  advance  rates  on  iron  and  steel 
articles. 

Be  Baltimore  ft  0.  B.  Co.  T-372,  Nov.  26,  1917,  approval  of 
Tariff  No.  43,  I.  P.  TJ.  C.  B-16,  and  interdivision  Tariff  M-No.  6, 
I.  P.  U.  C.  No.  31,  Supplement  No.  22  to  Tariff  No.  795-E,  Sup- 
plement No.  19  to  I.  P.  U.  C.  A-173,  and  Milk  Tariff  No.  1,  I.  P. 
XJ.  C.  No.  461,  proposing  advance  in  rates  for  transportation  of 
milk,  skim  milk,  butter-milk,  pot  cheese,  curd,  cream,  condensed 
milk,  evaporated  milk,  and  concentrated  milk. 

Be  Chicago,  B.  I.  ft  P.  B.  Co.  No.  6080,  3d  Supp.  order,  Nov. 
26,  1917,  order  permanently  suspending  that  portion  of  Supplement 
No.  18  to  Freight  Tariff  No.  21432-D  (I.  P.  U.  C.  No.  125),  propos- 
ing advanced  charge  to  cover  service  of  the  Belt  Bailway  Company. 

Be  Illinois  C.  B.  Co.  T-368,  Nov.  26,  1917,  approval  of  Sup- 
plement No.  8  to  Tariff  No.  6207-F,  I.  P.  TJ.  C.  No.  A-304,  pro- 
posing advance  in  rate  on  whisky,  in  wood,  less  than  carloads,  from 
Peoria  to  Belleville. 

Be  Chicago  Warehouse  ft  Terminal  Co.  T-369,  Nov.  26,  1917, 
P.U.R.1918B. 
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approval  of  Local  Freight  Tariff  No.  7, 1.  P.  U.  C.  No.  4,  advancing 
rates  for  the  transportation  of  freight. 

Be  Chicago  &  N.  W.  R..O0.  T-378,  Dec,  3,. 191 7,  approval  of 
Supplement  No.  Z  to  Tariff  G.  F.  D.  No.  7100-H  (I.  P.  U.  C.  Na 
119),  proposing  advance  of  rates  on  iron  and  steel  articles. 

Ee  Chicago,  M.  &  St.  P.  R.  Co.  No.  6850,  Dec.  10, 1917,  suspension 
of  rate  for  return  of  overloAded  cars  from  track  scale  at  point  of 
origin  to  loading  point  as  stated  in  Supplement  No.  8  to  Taiiff  6.  F. 
D.  No.  6000-G  (I.  P.  TJ.  C.  No.  67)  vacated,  on  the  ground  that  the 
proposed  charge  of  $5  per  oar  amounted  to  a  reduction  in  an  existing 
rate. 

Ee  Elgin,  J.  &  B.  B.  Co.  No.  7320,  Dec.  10,  1917,  order  vac^ing 
suspension  of  proposed  advanced  rates  on  iron  and  steel  articles,  as 
stated  in  Freight  Tariff  No.  54-A  (I.  P.  U.  0.  No.  178)  and  Sup- 
plement No.  32  to  Tariff  No.  12^B  (I.  P.  U.  0.  No.  10.) 

Ee  Chicago  4  N.  W.B.  Co.  Nos.  6076,  6107,  6109,  Dec.  17,  1917, 
order  permanently  suspending  portions  of  Supplement  No.  1  to 
Tariff  I.  P.  XJ.  C.  No.  24,  Supplement  No.  33  to  Tariff  G.  F.  D.  No. 
13125-B  (Supplement  No.  26  to  Tariff  L  P.  TJ.  C.  No.  3),  Sup- 
plement No.  1  to  Tariff  G.  F.  D.  No^  1471 7-B  (L  P.  U.  C.  No.  17), 
and  Supplement  No.  14  to  Tariff  G.  F.  D.  No.  13617-B  (I.  P.  TJ.  G. 
No.  60),  proposing  cancelation  of  passenger  fares,  rates  on  coal, 
cement,  grain,  live  stock,  lumber,  manure,  milk,  cream,  and  stone, 
also  class  rates. 

Be  Sidell  &  0.  B.  Co.  No.  7015,  Dec.  19,  1917,  order  authorizing 
increase  in  freight  rates. 

Be  Southern  B.  Co.  T-375,  Dec.  19,  1917,  approval  of  Sup- 
plement Na  2  to  Illinois  Local  Tariff  No.  1171  (I.  P.  TJ.  C.  No. 
C-58),  establishing  advance  of  class  rates. 

Be  Chicago  &  A.  B.  Co*  T-377,  Dec.  19,  1917,  approval  of  pro- 
posed advance  of  charge  for  reweighing  coal,  as  stated  in  specified 
tariff. 

Be  Chicago  &  A.  B.  Co.  T-378,  Dec.  19,  1917,  approval  of  Tariff 
No.  1007-E,  I.  P.  TJ.  C.  No.  305,  proposing  advance  minimum  weight 
on  soft  coal  (all  kinds),  coalettes  and  coal  briquettes. 

Be  Chicago  &  A.  B.  Co.  T--379,  Dec.  19,  1917,  approval  of  Tariff 
No.  1016-L,  I.  P.  TJ.  C.  No.  318,  proposing  advance  charge  for  re- 
weighing  coal  and  to  advance  the  rates  on  pea,  slack  and  screenings. 

Ee  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  T-376,  Dec.  19,  1917,  ap- 
proval of  Supplement  No.  2  to  Tariff  I.  P.  TJ.  C.  P-309,  proposing 
cancelation  of  rates  on  rags  and  paper  stock  from  East  St.  Louis  to 
St.  Elmo  and  Yandalia,  and  cancelation  of  rates  on  rags  and  scn^ 
paper  from  Peoria  to  Vandalia. 

Ee  Lake  Erie  &  W.  E.  Co.  T-380,  Jan.  3,  1918,  approval  of 

permanent  Tariff  No.  6235,  I.  P.  TJ.  C.  No.  755,  proposing  advances 
P.U.R.1918B. 
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of  rates  for  the  transportation  of  milk,  skim  milk,  buttermilk^  curd, 
condensed  milk,  cream,  and  schmierkase. 

Be  General  Five  T&t  Cent  Advance  Freight  Bate  Case,  No.  2996, 
Dec.  10,  1917,  order  authorizing  increase  by  5  per  cent  of  intrastate 
Illinois  commodity  rates  on  tile,  clay,  and  other  articles  taking  brick 
rates,  excluding  brick. 

Re  Chicago,  B.  &  Q.  B.  Co.  T-SSS,  Jan.  9,  1918,  order  approving 
Supplement  No.  1  to  Tariff  G.  F.  0.  N"o.  12347-B,  canceling  rates 
on  soft  coal. 

Be  Chicago  &  E.  I.  B.  Co.  T-382,  Jan.  9,  1918,  approval  of  Sup- 
plement No.  4  to  Freight  Tariff  No.  6281,  I.  P.  TJ.  C.  No.  72,  pro- 
posing cancelation  of  rates  on  ties. 

Be  New  York  C.  B.  Co.  T-386,  Jan.  16,  1918,  approval  of  Sup- 
plement No.  85  to  Tariff  G,  F.  0.  No.  600-6,  proposing  advance  in 
cost  of  corn  for  feeding  live  stock. 

Be  Chicago  &  A.  B.  Co.  T~387,  Jan.  16,  1918,  approval  of  Sup- 
plement No.  4  to  Tariff  No.  28-C,  I.  P.  IT.  C.  No.  184,  proposing 
cancelation  of  rules,  governing  the  charges  for  the  yardage,  feeding, 
and  bedding  of  live  stock  at  Union  Stock  Yards,  Chicago,  Peoria, 
and  National  Stock  Yards. 

Be  Chicago,  B.  &  Q.  B.  Co.  T-385,  Jan.  22,  1918,  approval  of 
Tariff  G.  F.  0.  No.  3250-A-4,  proposing  advanced  charges  for  feed- 
ing and  bedding  live  stock. 

Be  Atchison,  T.  &  S.  F.  B.  Co.  T-389,  Jan.  29,  1918,  approval 
of  Supplement  No.  33  to  Tariff  No.  9475-D,  proposing  cancelation 
of  rates  on  brick. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  7172,  Jan.  29,  1918,  order 
vacating  suspension  of  proposed  advanced  rates  for  the  transportation 
of  ice  in  carloads,  as  stated  in  Supplement  No.  22  to  Tariff  G.  F.  D. 
No.  176-G. 

Be  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  No.  7241,  Jan.  29, 1918, 
order  vacating  suspension  of  proposed  change  in  rule  pertaining  to 
allowance  for  hay  or  other  material  used  as  a  preservative  for  pack- 
ing carload  shipments  of  ice,  as  stated  in  Supplement  No.  29  to 
Tariff  G.  F.  D.  No.  14515. 

Be  Illinois  Traction  System,  No.  7265,  Jan.  29, 1918,  order  vacat- 
ing suspension  of  proposed  advance  in  rates  for  the  transportation  of 
shale  as  stated  in  Supplement  No.  8  to  Freight  Tariff  No.  87-H. 
,  Be  Marion  &  E.  B.  Co.  No.  7299,  Jan.  29, 1918,  order  permanently 
suspending  that  portion  of  Tariff  No.  2,  I.  P.  U.  C.  A-2,  proposing 
advanee  in  class  and  commodity  rates  on  wheat  and  other  grain. 

Be  Illinois  C.  B.  Co.  No.  7418,  Jan.  29,  1918,  order  authorizing 

railroad  company  to  waive  the  collection  of  chaxges  amounting  to 

$1,493.9^1,  uncollected  on  various  carload  shipments  of  freight. 

Be  Pennsylvania  Co.  No.  7526,  Jan.  29,  1918,  order  vacating  sus- 
P.U.R.1918B. 
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pension  of  proposed  cancelation  of  rates  for  the  transportation  of 
sand  and  gravel  as  stated  in  Supplement  88  to  L  P,  XJ.  C.  F-85* 

He  Chicago  &  E.  I.  R.  Co.  No.  7577,  Jan.  29,  1918,  order  vacating 
suspension  of  proposed  advanced  rates,  as  stated  in  Supplement  Xo. 
12  to  Freight  Tariff  No.  916-B,  Supplement  No.  13  to  Freight  TarifiE 
No.  3325,  and  Supplement  No.  12  to  Freight  Tariff  No.  4580. 

Ee  Cincinnati,  I.  &  W.  R.  Co.  T-895,  Feb.  25,  1918,  order  approv- 
ing Supplement  No.  1  to  fare  sheet  No.  24,  approving  the  proposed 
advances  of  rates  for  the  transportation  of  milk,  skim  milk,  butter 
milk,  pot  cheese,  curd,  cream^  condensed  milk,  evaporated  milk,  and 
concentrated  milk. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  T-396,  Feb.  26, 1918,  approval  of 
Supplement  No.  24,  to  Tariff  No.  9253-C,  proposing  changes  in  rates, 
rules,  and  regulations,  governing  shipments  of  live  stock. 

Re  Proposed  Advance  of  Rates  for  Transportation  of  Brick,  No. 
7268,  Feb.  25,  1918,  order-  authorizing  the  cancelation  of  proposed 
advance  in  rates  for  the  transportation  of  brick  as  stated  in  specified 
tariff. 

Indiana. — Re  Increase  of  Rates,  No.  3430,  Nov.  2,  1917,  order 
vacating  suspension  of  tariff  of  Southern  Railway  Company  I.  R.  C. 
No.  C-247,  relating  to  increased  rates  on  coal. 

Re  Proposed  Increase  in  Rates  &  Charges  for  Transportation  of 
Fertilizer  in  Carloads,  No.  3653,  Dec.  21,  1917,  order  approving 
Supplement  No.  19  to  I.  R.  C.  S.  W.  639,  of  the  Baltimore  &  Ohio 
Railroad  Company,  and  Supplement  No.  9  to  I.  B.  C.  2314,  of  the 
Michigan  Central  Railroad  Company,  establishing  commodity  rates 
on  fertilizer. 

Iowa,— He  Chicago  &  N.  W.  R.  Co.  Jan.  22,  1918,  order  estab- 
lishing rate  of  2.4  cents  per  100  pounds  on  water;  $6  per  car  for  10 
miles  and  less,  $7  per  car  for  20  miles  and  less,  and  $8  per  car  for 
30  miles  and  less. 

Louisiana.—^  Chicago,  R.  I.  &  P.  R.  Co.  No.  2681,  Oct.  23, 1917, 
petition  to  advance  rates  on  coal  and  coke  transported  within  the 
state,  15  cents  per  ton,  denied,  it  appearing  that  the  granting  of  such 
application  would  result  in  discrimination  against  the  ultimate 
consumer  who  buys  his  coal  from  a  distributing  plant  in  his  own 
state. 

Ruston  Stave  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  No.  2679,  Order  No. 
2138,  Oct.  25,  1917,  order  establishing  freight  rates  on  staves  and 
stave  bolts  and  ordering  that  "refund"  or  ^'concentration**  charges 
now  collected  on  logs  shipped  into  Ruston  be  abolished. 

New  Orleans  &  L.  C.  R.  Co.  Order  No.  2139,  No.  2697,  Oct  25, 
1917,  order  granting  permission  to  railroad  company  to  establish 
rates  on  hay,  straw,  and  com  shucks  at  20  cents  per  100  pounds. 

Re  Re-adjustment  of  Rates,  Rules  4  Regulations  on  Cotton  & 
Cotton  Linters,  Order  No.  2143,  Nov.  20,  1917,  approval  of  rates 
P.U.R.1918B. 
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applying  on  cotton  and  cotton  Imters  compiBsMcl,  from  points  in  tbc 
etate  of  Louisiana  to  New  Orleans^  application  requeating  the  estab- 
UsHment  of  i^tes  on  uncompressed  ^cotton  and  cotton  linters,  higher 
than  rates  on  cotton  to  be  compressed^  denied.  Otder  amended 
Dee.  11, 1918,  and  Dec.  18,  1918. 

Be  Morgan's  L.  &  T.  B.  4  &  a  Co.  Order  No.  2147,  No.  2694, 
Nov,  22,  1917,  petition  for  amendment  and  modification  of  rtdes 
goteming  the  traDq)ortati(»i  of  liye  stock'  beitween  points  in  Ixmi- 
siana,  denied,  it  appearing  that  such  change  would  bring  about  not 
only  unreasonable  incr^^e  in  flieight  rates  on  live  stock  Imt  would 
also  subject  the  shipper  to  great  inconvenience. 

Mahle  live  Stock  Commission  Co.  v.  Bailroads,  Order  No.  2146, 
No.  2689,  Nov.  22,  1917,  order  directing  all  railroad  companies 
operating  in  Louisiana  to  provide  specified  valuation  clause  in  live 
stock  tariff. 

Be  Illinois  C.  B.  Co.  Order  No.  2148,  No.  2680,  Nov.  22,  1917, 
order  establishing  minimum  carload  rate  on  molasses  in  tank  cars, 
on  basis  of  96  per  cent  of  the  gallonage  capacity  of  tank. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  No.  2616,  Order  No.  2154,  Dec.  18, 
1917,  petition  to  increase  minimum  weights  on  all  grain  products 
between  points  on  the  line  of  the  Chicago,  Bock  Island  &  Pacific 
Bailway  Company  dismissed,  it  appearing  that  such  change  in  rates 
would  result  in  discrimiaation  against  the  small  dealer. 

Be  Illinois  C.  B.  Co.  No.  2646,  Order  No.  2161,  Deo.  19,  1917, 
order  authorizing  increase  from  40,000  pounds  to  60/)00  pounds  of 
minimum  wei^ts  on  manure,  in  carloads,  from  New  Orleans  to 
certain  Illinois  Central  points. 

Geo.  B.  Matthews  &  Sons  v.  Trens-Hississippi  Terminal  B.  Co. 
No.  2716,  Order  No.  2162,  Dec.  19,  1917,  petition  to  eliminate  the 
exception  in  tariff  respecting  switch  movements  between  Gretna, 
Harvey  and  New  Orleans,  denied,  and  railroad  company  commanded 
to  readjust  tariff  so  as  to  include  Amesville  or  Marrero  in  the  excep- 
tion with  respect  to  the  noncwsessment  of  service  charge  of  $3  per  car 
for  cars  furnished  for  switching  raovera^ts  between  Gretna,  Harvey 
and  New  Orleans.  Order  rescinded  and  petition  granted  (Feb.  1, 
1918). 

Southport  Mill  v.  Chicago,  B.  I.  &  P.  B.  Co.  No.  2717,  Order  No. 
2183,  Peb.  20,  1918,  order  requiring  all  railroads  operating  within 
the  state  of  Louisiana  to  charge  for  the  transportaticm  of  cocoanut 
cake  and  meal,  and  palm  kernel  cake  and  meal,  between  points  in 
Louisiana,  the  same  rates  as  are  now  applied  on  mixed  stock  feeds 
between  said  points. 

Be  Missouri  P.  B.  Co.  No.  2746,  Order  No.  2184,  Feb.  20,  1918, 
order  authorizing  railroad  company  to  publish  and  apply  on  Loui- 
siana intrastate  traffic  rules  governing  maximum  weights,  transfer 
of  overloaded  cars  and  charges  therefor  as  carried  in  its  supplement 
P.U.R.1918B. 
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13  to  dronlar  No.  114-D,  Item  553-B)  and  to  eaiic^  all  oonflieting 
rule9,  regulations^  and  ordeis. 

Be  New  Orleans,  T.  &  M.  B.  Go.  No.  ^43,  Order  No.  2186,  Feb. 
20,  1918,  orde^  airthormng  the  establishment  of  niinnnHiB  carioad 
weights  on  molasses  in  tank  ears  on  the  basis  of  95  per  cent  of  the 
gallonage  capacity  of  tanks,  not  to  exceed  the  weight  carrying  capac- 
ity of  the  car. 

Re  Arksnsas  &  L.  M.  B.  Co.  Nos.  3582,  2588,  Order  No.  2188,  Feb. 
28,  1918,  readjustment  of  rates  on  live  stock  between  points  on  all 
railroads  west  of  the  Mississippi  Biver  and  between  Baton  Bouge 
and  New  Orleans  and  points  west  of  the  Mississippi  Biver  in  Loui- 
siana. 

Be  Arkansas  &  L.  M.  B.  Go.  Nos.  2582,  2588,  Order  No.  2189,  Feb. ' 
28,  1918,  readjustment  of  rates  for  the  ixansportation  of  cotton  seed 
and  cotton  seed  products,  carloads,  between  points  in  Louisiana,  locat- 
ed on  Glass  A  railroads. 

Main$.—Be  Bangor  ft  A.  B.  Go.  B.  B.  333,  Oct.  31,  1917,  order 
granting  permission  to  publish  and  file  supplement  to  schedules  of 
rates  vacating  suspension  of  tariffs  on  intrastate  traffic. 

Be  Bangor  B.  &  Electric  Go.  B.  B.  333.1,  Nov.  3,  1917,  approval  of 
amendment  to  schedule  M.  P.  U.  C.  Na  2,  establishing  reduoed  rates 
covering  shipments  of  potatoes. 

Be  Canadian  P.  B.  Co.  R.  B.  307.1,  Nov.  3, 1917,  approval  of  Sup- 
plement No.  3  to  M.  P.  XT.  G.  No.  54,  establishing  rates  applying  on 
potatoes  and  other  vegetables. 

Be  Cumberland  County  Power  &  Li^t  Co.  B.  B.  334,  Nov.  7, 
1917,  approval  of  tariff  naming  rate  of  2  cents  per  100  pounds  from 
Power  House  Siding  to  South  Portland  on  lumber  and  shipbuilding 
«upplies. 

Be  Bangor  ft  A.  B.  Go.  R.  B.  337,  Nov.  12,  1917,  approval  of 
tariff  applying  on  softwood  logs,  in  carloads,  from  East  Millinocket 
to  Bridge.  By  supplemental  order  above  tariff  made  applicable  from 
North  Twin  Siding  and  Millinocket,  November  19,  1917. 

Be  Collyer,  B.  B.  No.  349,  Nov.  28,  1917,  order  approving  Sup- 
plement M.  P.  TJ.  C. — 0.  G.  No.  44,  canceling  supplement  9,  which 
supplement  postponed  until  December  1,  1917,  certain  items  found 
in  M.  P.  U.  C— 0.  G.  No.  44. 

Be  Cumberland  County  Bower  ft  light  Go.  B.  B.  345.1,  Dec.  4, 
1917,  order  authorizing  the  increase  in  class  rates  of  15  per  cent 
contained  in  Tariff  M.  P.  U.  G.  No.  15. 

Be  Bridgton  ft  S.  Biver  B.  Co.  B.  B.  No.  351,  Dec.  13,  1917, 
order  granting  permission  to  establish  on  one  dajr's  notice  rates  on 
oak  logs  in  carloads,  minimum  rate  as  per  official  classification,  9.2 
cents  per  100  pounds,  from  all  stations  to  Portland;  and  to  establish 
proportional  rate  on  oak  logs  in  carloads,  10.5  cents  per  100  pounds, 
from  all  stations  to  Portland,  including  delivery  to  Cumberland 
P.U.R.1918B. 
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Cottnty  Power  &  Light  Company  at  Summer  street.  South  Port- 
land. 

Be  Gollycr,  R.  E.  352.1,  Dec.  17,  1917,  order  giunting  penniwion 
to  put  in  foi«e  on  one  da/s  notice  certain  reyisioiDB  to  official  daasifi- 
cations  M.  P.  U.  C.-O.  C.  Nos.  43  and  44,  relating  to  shipmenfB 
of  live  stock. 

Re  Bangor  &  A.  R.  Co.  R.  R.  No.  354.1,  Dec.  32,  1017,  order 
granting  permission  to  publish  and  file  a  rate  of  4^  cents  per  100 
pounds,  applying  on  box  boards  in  carloads  from  Albert  Siding  and 
St.  John,  to  Van  Buren. 

Re  Wiscasset,  W.  &  F.  R.  Co.  R.  R.-355,  Ded  24,  1917,  order 
granting  permission  to  cancel  and  suspend  special  supplement  pro- 
posing 15  per  cent  advance  in  freight  rates.  ^ 

Re  Canadian  P.  R.  Co.  R.  R.  358,  Jan.  7,  1918,  approval  of  Sup- 
plement No.  9  to  Tariff  M.  P.  XJ.  C.  No.  45,  including  a  rate  on 
spool  wood  bars,  carloads. 

Re  Bangor  &  A.  R.  Co.  R.  R.  358.1,  Jan.  7,  1918,  order  approving 
tariff  applying  on  soft  wood  logs. 

Re  Maine  C.  R.  Co.  R.  R.  359.1,  Jan.  10,  1918,  approval  of 
tariff  amending  rate  of  5  cents  per  100  pounds  applying  on  cotton 
yarn. 

Re  Maine  C.  R.  Co.  R.  R.  360,  Jan.  11,  1918,  approval  of  Sup- 
plement to  Tariff  M.  P.  U.  C.  P-515,  authorizing  the  withdrawal 
and  cancelation  of  present  arrangements  for  the  movement  of  all 
classes  of  private  and  special  cars,  except  Federal  or  State  Govern- 
ment cars,  and  to  discontinue  the  practice  of  furnishing  or  hauling 
special  or  private  passenger  cars. 

Re  Bangor  &  A.  R.  Co.  R.  R.  361,  Jan.  12,  1918,  approval  of  Sup- 
plement to  Tariff  M.  P.  XI.  C.  221,  authorizing  the  withdrawal  and 
cancelation  of  present  arrangements  for  the  movement  of  all  classes 
of  private  and  special  cars  except  Federal  or  State  Government  cars, 
and  to  discontinue  the  practice  of  furnishing  or  hauling  special  or 
private  passenger  cars. 

Re  Bangor  &  A.  R.  Co.  R.  R.  No.  363.1,  Jan.  16,  1918,  approval 
of  amendment  of  Tariff  M.  P.  U.  C.  No.  509,  quoting  rate  of  6  centfr 
per  100  pounds  on  hard  wood  logs. 

Re  Canadian  P.  R.  Co.  R.  R.-361,  Jan.  18,  1918,  approval  of 
Supplement  to  Tariff  M.  P.  U.  C.  No.  48,  increasing  hy  15  per  cent 
the  class  rates  shown  in  rate  tables  on  pages  64  and  65,  governed  by 
the  Canadian  freight  classification. 

Re  Bangor  &  A.  R.  Co.  No.  R.  R.  366,  Jan.  19, 1918,  order  grant- 
ing permission  to  establish  optional  route  arrangements  on  less  than 
•tatutory  notice. 

Re  Maine  C.  R.  Co.  R.  R.  367.1,  Jan.  24,  1918,  order  granting 
permission  to  publish  carload  rate  of  56^  ceofts  per  100  poonda  oi^ 
fresh  meats  from  Portland  to  Ashland. 
P.U.R.1918B. 
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Be  Maine  C.  IL  Co.  B.  B.  370,  Fdi>.  2,  1918,  order  establishing  a 
rate  on  soft  wood  logs  in  carloads  from  Woodrow  to  Bingham. 

Be  Bockland^  T,  ft  C-  Street  B.  Co.  B.  B.  376,  Feb.  26,  1518, 
order  granting  permission  to  publish  and  file  a  tariff  naming  a  rate 
of  75  cents  per  oord,  on  cord  vood  from  Bockport  Kilns  to  Maverick 
Square  Siding,  in  Bockland. 

Michigm.—Ee  MitcheU-Diggins  Iron  Co,  D-H23,  D-1174,  Nov, 
8,  1917,  oomplaiiit  both  as  to  advance  from  90  cents  to  $1  and  from 
$1  to  $1.16  per  ton  for  the  transportatiim  of  iron  ore,  dismissed,  the 
Commission  having  found  that  such  rates  were  excessive  and  un- 
reasonable. 

Worcester  Lumber  Co.  v.  Dulutb,  S.  S.  &  A.  B.  Co.  D-1124,  Dec 
14,  1917,  complaint  alleging  that  rates  fixed  by  respondents'  log 
tariffs,  Ihiluth,  South  Shore  &  Atlantic,  M.  B.  C.  1098,  and  Mineral 
Bange  M.  B.  C.  334,  were  unreasonable,  dismissed. 

Detroit  Coal  Exch.  v.  Michigan  C.  B.  Co.  I.  &  S.  Docket  868, 
869,  872,  Jan.  14, 1918,  order  requiring  respondent  to  cancel  charges 
and  rules  in  tariffs  under  suspension,  for  the  reweighing  of  car-load 
freight,  before  or  after  placement  on  private  industrial  or  team 
tracks^  which  charges  are  found  to  be  imjust  and  unreasonable. 

Minnesota. — Be  Western  Trunk  Lines  Committee,  A-2241,  Nov. 
5,  1917,  order  amending  rule  3160,  and  2760  Western  Trunk  Line 
Bules  Circular  I-M,  relating  to  minimum  weights  on  carload  ship- 
ments of  various  commodities. 

Be  Heater  Car  Charges,  A-I603,  A-1985,  Nov.  10,  1917,  order 
establishing  rates  for  lining,  heating,  and  caring  for  cars  engaged 
in  intrastate  shipment  of  perishable  goods,  and  publishing  rates,  at 
vthe  option  of  the  shipper. 

Mississippi.— Bj^  Bushee,  No.  4467,  Nov.  6,  1917,  order  directmg 
specified  railroad  company  to  advance  through  rates  on  lumber  from 
idl  paints. 

The  Commission  v.  All  Bailroads,  No.  4373,  Nov.  6,  1917,  order 
establishing  rates  not  exceeding  the  present  Class  D  rates  to  apply 
on  soja  beans,  the  present  rates  on  peanuts  not  to  be  disturbed  owing 
to  the  fact  that  they  are  reasonable  and  fair  to  both  shippers  and 
carriers. 

The  Commission  v.  All  Bailroads,  No.  4393,  Dec,  5,  1917,  order 
establishing  rates  on  velvet  beans,  velvet  bean  meal,  cake  and  hulls, 
and  peanut  and  soja  bean  meal,  cake  and  hulls. 

The  Commission  v.  Illinois  C.  B.  Co.  &  Yazoo  &  M.  V.  B.  Co.  No. 
4449,  Dec.  6,  1917,  order  directing  railroad  companies  to  desist 
from  making  any  extra  charge  in  addition  to  through  rates  on  lumber 
milled  in  transit  in  Mississippi  intrastate  traffic  and  to  cancel  the 
provision  in  their  tariff  issues  for  such  charges. 

Be  Mississippi  C.  B.  Co.  No.  4477,  Feb.  6,  1918,  order  granting 
P.U.R.191SB. 
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peniiisaion  to  advanoe  rates  10  cents  per  100  pounds  <m  molasses 
tad  syrup,  from  Jackson  to  Hattiesburg. 

Missouri. — Be  Suspension  &  Investigation  of  Schedules  and  Tar- 
iS&y  Case  No.  1155,  Sept.  25,  1917,  order  vacating  suspension  of 
specified  tarifb  covering  traffic  between  points  in  the  state  of  Mis- 
souri. 

Ee  Wabash  Tariffs,  Case  No.  1280,  Nov.  17,  1917,  suspwision  of 
rates  on  first  four  classes  of  freight  from  New  Florence  to  St.  Louis 
vacated;  advanced  rates  on  first  four  classes  from  Chillicothe  or- 
dered canceled. 

'  Be  Chicago,  B.  I.  &  P.  B.  Co.  Case  No.  1321,  Nov.  17,  1917, 
suspension  of  increased  rates  on  oordwood  between  points  in  Missouri, 
vacated. 

Arbitraries  on  specified  commodities  applicable  to  Missouri  Souths 
ern  Eailroad  rates  prescribed.  Be  Missouri  Southern  B.  Co.  Case 
No.  1323,  December  11,  1917. 

Be  Sligo  &  E.  R  Co.  Case  No.  1439,  March  2,  1918,  arbitraries 
in  cents  per  100  pounds  authorized  to  apply  on  various  commodities, 
in  addition  to  one  line  rates  heretofore  prescribed  by  the  Commission 
as  maximums  for  application  upon  applicant's  line,  and  for  that 
portion  of  the  joint  haul  performed  upon  applicant's  line  where  ship- 
ments had  origin  or  destination  uppn  ihe  line  of  some  other  carrier 
within  the  state. 

Montana. — Eailroad  Comrs.  v.  Transportation  Cos.  Docket  No. 
€47,  Jan.  24,  1918,  approval  of  rates  for  the  transportation  of 
passengers,  freight,  and  express. 

Nebraska.— Re  Chicago,  B.  I.  &  P.  B.  Co.  Application  No.  3299, 
Oct.  24,  1917,  order  authorizing  reduction  over  present  rates  of 
said  company  from  Blue  Valley  Sand  Spur  to  Faiibury  and  Pawnee 
City. 

Hastings  Ice  Co.  v.  Chicago,  B.  &  Q.  B.  Co.  Formal  Complaint 
No,  329,  Nov.  1,  1917,  schedule  of  reduced  rates  on  ice  established, 
minimum  rates  on  carload  shipments  to  be  60,000  pounds. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  Application  No.  3300,  Nov.  10, 
1917,  order  granting  permission  to  railroad  company  to  publish 
commodity  sand  rates  from  Lincoln  to  various  stations  within  the 
state  of  Nebraska. 

Be  Missouri  P.  B.  Co.  Application  No.  3320,  Nov.  10,  1917,  order 
authorizing  railroad  company  to  publish  Bule  No.'17i  to  supplement 
No,  I,  Nebraska  intrastate  local  and  joint  baggage  tariff  No.  7. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  3328,  Nov.  17,  1917, 
order  granting  permission  to  cancel  item  No.  3000,  C.  B.  &  Q.  G.  F. 
0.  No.  4202-G,  covering  transit  arrangement  to  mill  at  Woodlawn. 

Be  Chicago  &  N.  W.  B.  Co.  Application  No.  3127,  Jan.  14,  1918, 
order  authorising  railroad  company  to  publish  and  make  effective 
on  Nebraska  Intrastate  Traffic  portions  of  C,  &  N.  W.  Tariff  No. 
P.U.R.1918B. 
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100-1,  except  that  portion  Telatmg  to  exoeee  baggagge  rate  on  oorpm 
weighing  in  excess  of  500  pounds  and  relating  to  the  handling  of 
guns  in  regolar  baggage  eervioe. 

Re  Missouri  P.  S.  Co.  A^lication  No.  3895,  Jan.  23, 1918,  order 
granting  penniseion  to  amend  item  84-A,  M.  P.  Tariff  3368,  by 
making  said  item  and  the  rates  therein  apply  on  brick,  except  bath 
and  enameled,  including  fire  clay  and  hollow  building  tile;  also  to 
cancel  item  35^,  M.  P.  Tariff  3368,  rates  on  hollow  building  tile, 
carloads,  from  Nebraska  City  to  Omaha. 

Ee  St.  Joseph  &  6.  I.  E.  Co.  Feb.  4,  1918,  order  authorizing  rail- 
road company  to  issue  bills  of  lading  to  Polenske  Bros.-Schdlak 
Company  covering  cars  loaded  with  brick  and  hay  seed. 

New  Jersey. — Ee  Eules  to  be  Observed  in  Begard  to  Coal  Clause, 
Dec.  12,  1917,  order  adopting  rules  in  reference  to  filing  of  coal 
clause  as  secondary  charge  to  be  added  to  any  of  its  existing  sched- 
ides  or  raties. 

New  York,  Second  District. — ^Re  Morris,  No.  6743,  Aug.  13,  1917, 
order  authorizing  the  filing  of  individual  agency  tariffs,  establishing 
increased  rates  on  classified  freight  and  on  commodities  taking  stated 
percentages  of  class  rates  applicable  to  intrastate  traffic. 

Re  Carriers  Operating  WiiMn  the  Jurisdiction  of  Commission, 
Case  No.  6072,  Aug.  14,  1917,  order  granting  permission  to  all 
carriers  to  file  with  the  Commission  in  the  manner  and  form 
prescribed  by  law  and  by  the  Commissicm's  regulations,  such  changes 
in  rates  as  occur  in  the  ordinary  course  of  business,  continuing 
higher  rates  at  intermediate  points,  and  through  rates  higher  than 
the  combination  of  intermediate  rates,  and  to  appliciitions  for  relief 
from  the  provisions  of  §  36  of  the  Public  Service  Commissions  Law 
of  the  state  of  New  York,  as  amended  by  act  approved  June  9, 1917, 
had  been  passed  upon. 

Ee  New  York  C.  E.  Co.  No.  6752,  Sept.  1,  1917,  ^proval  of 
P.  S.  C.  N.  Y.  C.  No.  3371,  establishing  rates  on  lime  stone  and 
fluxing  stone  in  carloads. 

Ee  Empire  United  E.  Co.  No.  6753,  Sept.  4,  1917,  approval  of 
P.  S.  C.  No.  38,  establishing  a  local  freight  tariff  on  shipments  of 
manure  in  cars  of  60  cubic  yards  or  less. 

Ee  New  York  C.  E.  Co.  No.  6754,  Sept.  4,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3377,  establishing  rates  on  mill  cinder  and 
scale  in  carloads. 

Ee  Lehigh  Valley  E.  Co.  No.  6757,  Sept.  6,  1917,  order  authoriz- 
ing filing  of  local  freight  tariff  on  iron  ore  in  carloads,  as  canceling 
Tariff  P.  S.  C.  2  N.  Y.  No.  D-3369. 

Be  New  York  C.  E.  Co.  No.  6756,  Sept.  5, 1917,  order  establishmg 
a  rate  schedule  to  apply  on  shipments  of  blockwood,  cordwood, 
cornerwood,  goose  necks,,  kindling  wood,  listings,  log  butts,  mill 
refuse,  and  slabwood  in  carloads. 
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Be  Wo*  Shore  B.  Co:  No.  OT58,  Sept.  6, 1917,  approval  of  P.  S.  C. 
W.  S.  No.  1036,  establishiAg  rates  to  apply  on  ^pmimta  of  slag  in 
carloads. 

Be  New  York  C.  E.  Co.  No.  6769,  Sept.  7,  1917,  approval  ol 
P.  S.  C.  N.  Y.  C.  No.  3375,  establishing  a  rate  to  apply  cm  shipments 
of  cinders  in  carloads. 

Be  Pennsylvania  B.  Ca  No.  6761,  Sept,  8, 1917,  approval  of  sup- 
plement No.  1  to  M.  &  C.  P.  S.  C.  No.  8,  establishing  a  local  and 
joint  freight  tariff  on  milk,  skimmed  milk,  etc. 

Be  Central  New  England  B.  Co.  No.  6762,  Sept.  10,  1917,  ap- 
proval of  P.  S.  C.  No.  701,  establishing  commodity  tariff  applying  on 
green  apples  in  barrels,  boxes  or  crates,  peaches,  pears,  and  plnms 
in  less  than  carloads  and  in  carloads. 

Be  Delaware,  L.  &  W.  B.  Co.  No.  6766,  Sept.  11, 1917,  approval  of 
supplement  No.  1  to  P.  S.  C.  No.  2817,  for  the  pnrpose  of  eliminat- 
ing the  first  paragraph  on  page  2  of  tariff,  relating  to  the  rules 
governing  transit  privileges  on  seeds  in  carloads. 

Be  Schenectady  B.  Co.  No.  6764,  Sept  11,  1917,  approval  of 
Supplements  Nos.  1  to  P.  S.  C.  Nos.  4  and  5,  for  the  purpose  of 
eliminating  from  said  local  freight  tariff  rates  applying  to  and  from 
Saratoga  and  adding  to  said  joint  freight  tariff  rates  on  less  liian 
carload  traffic. 

Be  New  York  C.  B.  Co.  No.  6767,  Sept.  12,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3387,  establishing  a  tariff  schedule  applying 
on  shipments  of  brick  in  carloads. 

Be  Pennsylvania  B.  Co.  No.  6768,  Sept.  12,  1917,  order  establish- 
ing supplement  to  freight  tariff  on  lumber  articles  in  carloads,  K.  K. 
P.  S.  C.  2  N.  Y.  No.  252. 

Be  New  York  C.  B.  Co.  No.  6770,  Sept.  12,  1917,  order  author- 
izing the  filing  of  class  and  commodity  rate  schedules  taking  per- 
centages of  class  rates  from  points  in  New  York  state  east  of  Buffalo 
and  Salamanca  to  points  in  New  York  state  west  of  Buffalo  and 
Salamanca  as  may  be  necessary  to  avoid  lower  rates  from  and  to 
certain  points  than  will  be  concurrently  effective  from  Buffalo  or 
Salamanca  to  common  destinations  west  thereof  in  New  York  state. 

Be  Delaware  &  H.  Co.  No.  6771,  Sept.  13,  1917,  approval  pf  Sup- 
plement No.  34  to  P.  S.  C.  No.  3134,  establishing  rates  to  apply  on 
shipments  of  crushed  stone  in  carloads. 

Be  New  York  C.  B.  Co.  No.  6773,  Sept.  14,  1917,  order  author- 
izing the  filing  of  class  and  commodity  rate  schedules  taking  per- 
centages of  class  rates  from  points  in  New  York  state  west  of  Buffalo 
and  Salamanca  to  points  in  New  York  state  east  of  Buffalo  and 
Salamanca  as  may  be  necessary  to  avoid  lower  rates  from  and  to  such 
points  than  will  be  concurrently  effective  from  Buffalo  or  Salamanca 
to  common  destinations  east  thereof  in  New  York  state* 

Be  Morris,  No.  6779,  Sept  15,  1917,  approval  of  Supplement  No. 
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1  to  P.  S.  C.  No.  83,  establishing  a  local;  joints  and  prq>ortianal 
rate  on  petroleum  and  petroleum  prodncia. 

Be  Neir  York  C.  E.  Co.  No.  6774,  Sept.  15,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3388,  establishing  rates  to  apply  on  shipments 
of  fluid  milk. 

Re  New  York  C.  R.  Co.  No.  6775,  Sept.  17,  1917,  approval  of 
Supplement  No.  9  to  P.  S.  C.  N.  Y.  C.  No.  tZ2S,  establishing  rates 
to  apply  on  shipments  of  crushed  stone  in  carloads. 

Re  New  York  C.  B.  Co.  No.  6776,  Sept.  17,  1917,  approval  of 
P.  S.  C.  N,  Y.  C.  No.  3393,  establishing  tariff  to  apply  on  sand  in 
carloads. 

Be  Buffalo,  B.  &  P.  B.  Co.  No.  6778,  Sept.  17,  1917,  approval  of 
Supplement  No.  6  to  P.  S.  C.  No.  1048,  Supplement  No.  4  to  P.  S.  C. 
No.  1295,  Supplement  No.  1  to  P.  S.  C.  No.  1352,  and  Supplement 
No.  1  to  P.  S.  C.  No.  1353,  applying  on  freight  rates. 

Be  Pennsylvania  E.  Co.  No.  6780,  Sept.  19,  1917,  approval  of 
Supplement  No.  20  to  G.  0.  P.  S.  C.  No.  760,  canceling  items  con- 
tained in  Supplement  No.  18  of  said  tariff  on  pages  3  to  11  in- 
clusive and  re-establishing  rates  on  cc^nmodities  named  in  such  items 
in  effect  prior  to  September  1, 1917, 

Be  Middletown  &  U.  B.  Co.  Na  6781,  Sept.  20,  1917,  approval 
of  P.  S.  C.  No.  34,  establishing  a  commodity  freight  tariff  on  sand  in 
carloads. 

Be  Hudson  Nav.  Co.  No.  6785,  Sept.  20,  1917,  order  establishing 
freight  tariff  of  class  rates  canceling  Tariff  P,  S.  C.  2  N.  Y.  No. 
124,  for  the  purpose  of  correcting  errors  therein. 

Be  Delaware,  L.  &  W.  B.  Co.  No.  6784,  Sept.  21,  1917,  approval 
of  P.  S.  C.  No.  2878,  establishing  a  tariff  schedule  containing  rules 
governing  transit  privileges  on  buckwheat,  grain,  etc,  in  carloads. 

Be  Southern  New  York  P.  &  B.  Corp,  No.  6786,  Sept.  22,  1917, 
approval  of  P.  S.  C.  No.  8,  establishing  a  rate  applying  on  shipments 
of  building  sand  in  carloads. 

Be  Lehigh  Valley  B.  Co.  No.  6797,  Sept.  22,  1917,  approval  of  P. 
S.  C.  D-3390,  establishing  tariff  of  joint  and  proportional  class 
freight  rates  filed  with  the  Interstate  Commerce  Commissicm  as  its 
Tariff  T.  C.  C.  A^3690. 

Be  Delaware  &  H.  Co.  No.  6787,  Sept.  24,  1917.  approval  of  P. 
S.  C.  No.  3405,  establishing  a  joint  commodity  tariff  applying  from 
Pier  5  East  Biver  New  York  to  Battenville,  Center  Falls,  Green- 
wich Middle  Falls,  Ondawa,  Thomson,  and  Trionda  and  establishing 
rates  on  alumina,  sulphate;  ammonia,  sulphate;  potash,  sulphate; 
rosin;  and  soda,  sulphate;  and  wood  pulp. 

Be  New  York  C.  B.  Co,  No.  6789,  Sept  25,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3397,  establishing  rates  to  apply  on  shipments 
of  fluxing  stone. 

Be  West  Shote  B.  Co.  No.  6790,  Sept  26,  1917,  approval  of  P.  S. 
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C.  W.  S.  NTo.  1054,  establishing  rates  to  apply  oil  shipments  of  bnild- 
ing  sand  in  carloads. 

B^  Erie  B.  Co.  No.  6791,  Sept.  27,  1917,  approval  of  P.  S.  C. 
No.  3820,  establishing  rates  to  Apply  on  shipments  of  milk  and 
cream. 

Re  Morris,  No.  6792,  Sept.  27,  1917,  order  atithoriring  the  filing 
with  the  Commission  schedules  withdrawing  and  canceling  the  said 
special  supplements  oontaliiing  increased  rates  filed  with  the  Com- 
mission to  take  effect  July  1,  1917,  and  which  are  now  under  sus- 
pension until  October  28, 1917. 

Be  New  York  C.  B.  Co.  No.  6793,  Sept.  28,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3399,  establishing  rates  to  apply  on  shipments 
of  common  brick  in  carloads. 

Be  West  Shore  B.  No.  6794,  Sept.  28,  1917,  approval  of  P.  S.  C. 
W.  S.  No.  1059,  establishing  rates  to  apply  on  shipments  of  building 
sand  in  carloads. 

Be  New  York,  N»  H.  &  H.  B.  Co.  No.  6796,  Sept.  28,  1917,  ap- 
proval of  Supplement  No.  2  to  P.  S.  C.  No.  F-302,  correcting 
clerical  error  and  establishing  therein  in  connection  with  the  New 
York  Central  Eailroad  Company  a  joint  class  rate  in  cents  per  100 
pounds  from  Central  New  England  stations  to  Melrose  Junction  and 
Westchester  avenue,  New  York  city. 

Be  New  York  C.  B.  Co,  No.  6798,  Sept.  29,  1917,  approval  of 
Supplement  No.  7  to  P.  S.  C.  N.  Y.  C.  No.  1363,  establirfiing  a 
tariff  of  rates  to  apply  on  shipments  of  vinegar  in  barrels. 

Re  New  York  C.  B.  Co.  No.  6800,  Oct.  2,  1917,  approval  of  P.  S. 
C.  No.  X-31,  and  P.  S.  C.  No.  X.  W.  S.  28,  applying  on  tariff 
schedules  governing  cars  containing  bituminous  coal  for  trans-ship- 
ment of  vessels  at  the  West  Shore  Coal  Dock. 

Be  New  York,  C.  &  St.  L.  B.  Co.  No.  6801,  Oct.  3,  1917,  approval 
of  Supplement  No.  10  to  P.  S.  0.  No.  573,  canceling  item  135-A, 
relating  to  rules  regarding  single-deck  and  double-deck  live  stock 
cars. 

Be  New  York  C.  B.  Co.  No.  6802,  Oct.  5,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3402,  establishing  a  tariff  applying  on  ship- 
ments of  logs  in  carloads  from  Horseshoe  to  Fulton  Chain. 

Be  Central  New  England  B.  Co.  No.  6804,  Oct.  5,  1917,  approval 
of  P.  S.  C.  No.  702,  establishing  a  joint  tariff  applying  on  apples, 
peached,  pears,  and  plums. 

Be  West  Shore  B.  No.  6803,  Oct.  6,  1917,  approval  of  P.  S.  C. 
W.  S.  No.  1060,  establishing  a  tariff  schedule  applying  an  shipments 
of  lime  stone  or  fluxing  stone  from  Eavena  to  Troy. 

Be  Skaneateles  B.  Co.  No.  6805,  Oct.  6,  1917,  approval  of  P.  S.  C. 
No.  16,  establishing  a  local  freight  tariff  of  freight  not  otherwise 
specified  and  commodity  rates,  on  waste  paper  stock  and  rags. 

Be  Pennsylvania  R.  Co.  No.  6809,  Oct.  8,  1917,  approval  of  Sup- 
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plement  No.  3  to  G.  0.  P.  S.  C.  No.  966^  establidiing  rates  to  apply 
on  shipments  of  slag. 

Be  New  York  C.  B.  No.  6811,  Oct.  10,  1917,  approval  of  Sup- 
plement 1  to  ?•  S.  C.  N»  Y.  C.  No.  3348,  establifihin^  rates  on  fluid 
milk,  buttermilk,  cream,  condensed  milk,  and  pot  cheese. 

Be  Lehigh  &  N.  K  B.  Co.  No.  6813,  Oct.  11,  1917,  approval  of 
Suppl^nent  No.  1  to  P.  S.  C.  No.  125,  correcting  title  page  to  show 
that  rates  applicable  on  New  York  state  traffic  are  effective  Septem- 
ber 20,  1917. 

Be  Arcade  &  A.  B.  Corp.  No.  6814,  Oct.  11,  1917,  approval  of 
P.  S.  C.  No.  23,  establishing  a  tariff  schedule  of  rates  to  apply  on 
shipments  of  logs  from  North  Java  to  Penn  Yan. 

Be  New  York  C.  B.  Co.  No.  6816,  Oct.  13, 1917,  approval  of  Sup- 
plement No.  7  to  P.  S.  C.  N.  Y.  C.  No.  1891,  establishing  schedule 
of  rates  on  grain  and  grain  products. 

Be  New  York  C.  B.  Co.  No.  6815,  Oct.  13,  1917,  approval  of 
Supplement  No.  7  to  P.  S.  C.  N.  Y.  C.  No.  2G67,  eliminating  sched- 
ule rates  on  boards,  lined  or  unlined,  between  speci&d  stations. 

Be  Carriers,  Case  No.  6072,  Oct.  14, 1917,  order  amending  circular 
No.  55  regulations  prescribing  the  form  and  governing  the  construc- 
tion and  filing  of  freight  tariffs  and  classifications  and  passenger 
fare  schedules  of  railroad  corporations. 

Be  New  Yorii  C.  B.  Co.  No.  6818,  Oct  16,  1917,  approval  of 
Supplement  No.  35  to  P.  S.  C.  N.  Y.  C.  No.  2483,  and  Supplement 
No.  38  to  P.  S.  C.  W.  S.  No.  667,  changing  rules  governing  freight 
delivery  in  New  York  City  and  other  points  and  also  terminal  reg- 
ulations in  New  York  harbor. 

Be  New  York  C.  B.  Co.  No.  6819,  Oct.  17,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3408,  establishing  a  tariff  of  rates  to  apply 
on  shipments  of  fluid  milk  in  40-quajt  cans. 

Be  New  York  C.  B.  Co.  No.  6820,  Oct  18,  1917,  approval  of 
P.  S.  C.  N.  Y.  C,  No.  3414,  establishing  a  rate  on  shipments  of 
fluid  milk  in  40  quart  cans. 

Be  New  York  C.  B.  Co.  No.  6821,  Oot.  19,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3413,  establishing  a  schedule  of  rates  to  apply 
on  shipments  of  ice. 

Be  Delaware  &  N.  B.  Ca  No.  6822,  Oct  20,  1917,  approval  of 
P.  S.  C.  No.  189,  establishing  schedule  of  rates  to  apply  on  sand  in 
carloads. 

Be  New  York  C.  B.  Co.  No.  6823,  Oct  23,  1917,  approval  of 
Supplement  No.  12  to  P.  S.  C.  N.  Y,  C.  No.  2329,  establishing  a 
schedule  of  rates  to  apply  on  shipments  of  sand  and  graveL 

Be  Butknd  B.  Co.  No.  6827,  Oct.  26,  1917,  approval  of  P.  S.  C. 
No.  847,  establishing  rates  to  apply  on  ^pmfnts  of  crushed  stone 
in  carloads. 

Be  New  York  C.  B.  Co.  No.  6825,  Oct  26,  1917,  approval  of 
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Supplement  No.  5  to  P.  S.  C.  N".  T.  C.  Wo.  2342,  for  the  purpose 
of  correcting  error  in  suppplement  4  of  said  tariff  by  eliminating 
therefrom  West  Seneca  as  an  emergency  icing  station. 

Be  West  Shore  B.  Co.  No.  6826,  Oct.  26,  1W7,  approval  of  Sup- 
plement No.  5  to  P.  S.  C.  W.  S.  No.  972,  for  the  purpose  of  correct- 
ing error  in  said  tariff  by  eliminating  West  Seneca  as  an  emergency 
icing  station. 

Re  New  York  C.  R.  Co.  No.  6829,  Oct.  27,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3420,  establishing  a  rate  to  apply  on  shipments 
of  pig  iron  in  carloads. 

Be  New  York  C.  R.  Co.  No.  6830,  Oct.  27,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3421,  establishing  a  rate  to  apply  on  shipments 
of  pig  iron  in  carloads. 

Be  New  York  C.  R.  Co.  No.  6831,  Oct.  29,  1917,  approval  of 
Supplement  No.  13  to  P.  S.  C.  N.  Y.  C.  No.  3006,  establishing  a 
schedule  of  rates  to  apply  on  carload  shipments  of  apples  in  bulk. 

Re  New  York  C.  B.  Co.  No.  6832,  Oct.  29,  1917,  approval  of 
P.  S.  0.  N.  Y.  C.  No.  3422,  establishing  a  schedule  of  rates  to  apply 
on  shipments  of  wood,  consisting  of  log  butts,  slabs  and  cord  wood. 

Be  New  York  C.  B.  Co.  No.  6823,  Oct.  30,  1917,  approval  of 
P.  S.  C.  N.  Y.  Co.  No.  3424,  establishing  schedule  of  rates  to  apply 
on  carload  shipments  of  cordwood. 

Re  New  York  C.  R.  Co.  No.  6833,  Oct.  30,  1917,  approval  of 
P.  S.-  C.  N.  Y.  C.  No.  3423,  establishing  rates  applicable  on  log 
butts,  slabs  and  cordwood  in  carloads. 

Be  New  York  C.  B.  Co.  No.  6835,  Oct.  30,  1917,  approval  of 
Supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  C-36,  correcting  page  11  of 
tariff  to  show  rate  of  $1.90  per  ton  of  2,000  pounds  as  applicable  on 
shipments  of  coke,  coke  breeze  and  coke  dust. 

Re  New  York  C.  R.  Co.  No.  6836,  Oct.  31,  1917,  approval  of 
Supplement  No.  48  to  P.  S.  C.  N.  Y.  C.  No.  2117,  establishing 
rates  to  apply  on  carload  shipments  of  hay. 

Re  Rutland  R.  Co.  No.  6837,  Nov.  1,  1917,  approval  of  P.  S.  C.^ 
No.  848,  establishing  a  schedule  of  rates  to  apply  on  carload  ship-* 
ments  of  wood  pulps  screening  and  sulphite  pulp  screenings. 

Re  New  York  C.  R.  Co.  No.  6838,  Nov.  2,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3430,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  crushed  stone. 

Re  New  York  C.  R.  Co.  No.  6841,  Nov.  5,  1917,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3429,  estabh'shing  rate  to  apply  on  carload  shipments 
of  brick. 

Re  New  York  C.  R.  Co.  No.  6842,  Nov.  7,  1917,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3432,  establishing  a  schedule  of  rates  to  apply  on 
shipments  of  pig  iron. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  6843,  Nov.  7, 1917,  approval 
of  supplement  to  freight  tariff  for  the  purpose  of  providing  for 
P.U.R.1918B. 
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application  of  rates  from  Central  New  England  railway  Btations  to 
Xew  Tork  Central  railroad  stations,  in  New  York  city  by  way  of 
Bhineclift. 

Ee  New  Tork  C.  E.  Co.  No.  6844,  Not.  9, 1917,  approval  of  P.  S. 
C.  N.  Y.  C.  No,  3435,  estaWishing  a  schedule  of  rates  te  apply  on 
shipments  of  sand. 

Be  West  Shore  E.  Co.  No.  6845,  Nov.  9,  1917,  approval  of  P.  S. 
C.  W,  S.  No.  1069,  establishing  a  schedule  of  rates  to  apply  from 
storage  piles  on  dock  into  cars  when  the  New  York  Central  railroad 
or  West  Shore  railroad  receives  revenue  haul. 

Ee  New  York  C.  E.  Co.  No.  6846,  Nov.  13,  1917,  approval  of 
P.  S.  C.  N,  Y.  C.  No.  3440,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  pig  iron. 

Ee  New  York  C.  E.  Co.  No.  6847,  Nov.  14,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3457,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  high  explosives. 

Dillon  V.  American  Exp*  Co.  Case  No.  6162,  Nov,  15,  1917,  order 
directing  respondent  to  withdraw  schedule  of  rates  governing  the 
manner  in  which  damage  claims  for  broken  eggs  will  be  considered, 
and  to  file  in  its  place  another  schedule  from  which  such  provisions 
shall  be  omitted. 

Ee  New  York  C.  E.  Co.  No.  6851,  Nov.  17,  1917,  approval  of 
Supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  3173,  establishing  a 
schedule  of  rates  to  apply  on  carload  shipmente  of  building  sand. 

Ee  New  York  C.  E.  Co.  No.  6852,  Nov.  17,  1917,  approval  of 
tariff  publications  filed  by  various  carriers,  establishing  supplements 
to  or  reissues  of  carriers*  tariffs  conteining  commodity  rates  on 
manufactured  iron  and  steel  articles,  billete,  pig  iron,  scrap  ir<m, 
and  articles  teking  same  rates,  applying  to  traffic  subject  to  this 
Commission's  jurisdiction. 

Ee  Erie  E.  Co.  No.  6853,  Nov.  20,  1917,  approval  of  P.  S.  C.  No. 
3849,  esteblishing  rates  to  apply  on  carload  shipments  of  crushed 
stone, 

Ee  New  York,  N.  H.  &  H.  E.  Co.  No.  6865,  Nov.  20,  1917,  order 
approving  supplement  No.  21  to  P.  S.  C.  F-130,  changing  as  to 
traffic  within  this  Commission's  jurisdiction,  from  fifteen  days  to 
ten  days,  the  period  for  which  freight  entitled  to  free  lighterage 
consigned  in  shipping  order  and  bill  of  lading  for  export  will  be 
held  without  storage  charge  at  stations  named  in  tariff. 

Ee  Erie  E.  Co.  No.  6854,  Nov.  22,  1917,  approval  of  Supplement 
No.  2  to  P.  S.  C.  No.  3797,  said  supplement  canceling  Supplement 
No.  1  to  said  tariff. 

Ee  West  Shore  E.  Co.  No.  6855,  Nov,  24,  1917,  approval  of  P,  S. 
C,  W.  S,  No.  1080,  establishing  a  local  and  joint  tariff  schedule 
applying  on  shipments  of  fluid  milk. 

Ee  New  York  C,  R  Co.  No.  6856,  Nov.  26,  1917,  approval  of 
P.U.R.1918B. 
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P.  S.  €.  If.  Y.  C.  No;  a512,  estaWishiag  a  schedule  of  ratefr  applj^- 
ing  on  carload  shipments  of  crushed  stone. 

Be  CoUycr,  Xo.  6859,  Nov.  27,  1917,  approval  of  Supplement  No. 
19  to  P.  S.  C.  0.  0.  No.  44^  estaWiehing  rate  on  l;)earings^  stone,  and 
woolen  clippings. 

Be  New  York  C.  R.  Co.  No.  6869,  Nov.  30,  1917  approval  of 
P.  S.  C.  N.  Y.  C.  No.  8522  establishing  rates  to  apply,  on  sbipmente 
of  rough  iron  castings  from  Albany  to  Painted  Post 

Be  Southern  New  York  Power  &  E.  Corp,  No.  6864,  Nov.  30, 
1917,  approval  of  P.  S.  C.  No.  13,  establishing  a  tariff  schedule 
canceling  proportional  freight  tariff  and  establijsbing  specified  xulos 
and  regulations. 

Be  New  York  <3.  B.  Co.  No.  6862,  Nov.  30,  1917,  approval  of 
P.  8.  C.  N.  Y.  C.  No.  3520,  establirfung  a  schedule  of  rates  to  apply 
on  carload  shipments  of  logs. 

Be  Buffalo,  E.  &  P.  B.  Co.  No.  6897,  Dec.  — ,  1917,  approval  of 
Supplement  No.  12  to  P.  S.  C.  No.  275,  and  Supplement  No.  11  to 
P.  S.  C.  No.  282,  eliminating  from  mipplementa  11  and  10  to  said 
tariffs,  each  and  every  reference  therein  to  the  discontinuance  of 
passenger  station  at  Crystal  Lake^  and  the  can9Qlation  of  distances 
and  passenger  fares  to  and  from  that  station. 

Be  New  York  C.  B.  Co.  No.  6866,  Dec.  3, 1917,  approval  of  certain 
schedules  of  increased  rates  applicable  on  "at-and  east"  ex-lake  grain, 
carloads,  from  Buffalo  and  Oswego  to  points  within  the  state  of 
New  York. 

Be  New  York  C.  B.  Co.  Nol  6867,  Dec.  5, 1917,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3519,  establishing  rates  to  apply  on  carload  ship- 
ments of  iron  pjtites. 

Be  Buffalo,  B.  &  P.  B.  Co.  No.  6870,  Dec.  5,  1917,  approval  of 
P.  S.  C.  No.  1379,  establishing  a  tariff  of  rates  to  apply  on  carload 
shipments,  on  scrap  iron  and  steel  from  Bochester  to  Olean,  on  pig 
iron  from  Charlotte  to  Bochester. 

Be  Long  Island  B.  Co.  No.  6869,  Dec.  5,  1917,  approval  of  Sup- 
plement No.  7  to  P.  S.  C.  No.  431,  changing  the  free  time  allowance 
on  cars  containing  export  freight,  from  jSfteen  to  ten  days. 

Be  Buffalo,  B.  &  P.  B.  Co.  No.  6873,  Dec.  6,  1917,  approval  of 
P.  S.  C.  No.  1881,  ^tablishing  a  tariff  schedule  which  shall  super-  . 
sede,  as  to  New  York  intrastate  traflSc  subject  to  the  supervision  of 
this  Commission,  its  joint  and  proportional  freight  tariff  on  iron  and 
steel  articles,  and  on  said  articles  or  commodities  from  and  to  New 
York  state  points  named  in  said  tariff  establish  rates  which  shall 
be  increases  of  approximately  15  per  cent  over  rates  now  contained 
in  P.  S.  C.  2  N.  Y.  1359. 

Be  Practices  of  Carriers  Belating  to  Furnishing  of  Grain  Doors, 
Case  No.  5910,  Dec.  6,  1917,  acceptance  nunc  pro  tunc  of  tariff 
Boston  &  Albany  P.  S.  C.  2  N.  Y.  No.  643,  Lehigh  Valley  Sup.  7  to 
P.U.R.1918B. 
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P.  S.  C.  2  IT.  Y.  D-a815,  and  the  New  York  Central  P.  S.  C.  2 
K  Y.  L.  S.  No.  260. 

Be  Pennsylvania  K.  Co.  No.  6871,  Dec  7,  1917,  approval  of 
A.  A.  P.  S.  C.  No.  118^  appljong  on  tariS  for  switching  charges  on 
anthracite  coal,  briquettes,  and  boulets. 

Be  Erie  B.  Co.  No.  6874,  Dec.  10,  1917,  approval  of  Supplement 
No.  28  to  P.  S.  C.  No.  3671,  amending  list  of  iron  and  steel  articles, 
group  "C"  taking  billet  or  scrap  iron  rates,  item  454,  page  67. 

Be  Baltimore  &  0.  B.  Co.  No.  6872,  Dec.  10,  1917,  approval  of 
Supplement  No.  20  to  P.  S.  C.  No.  41,  and  SuppieniOTt  No.  12  to 
P.  S.  C.  No.  46,  canceling  the  postponement  supplements  Nos.  19 
and  16  of  said  tariffs  of  lighterage  and  terminal  r^ulations  in 
New  York  harbor  and  vicinity.  • 

Be  Delaware  &  H.  Co.  No.  6876,  Dec.  11,  1917,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  3414,  establishing  a  rate  of  4^  cents 
per  ton  on  broken  or  crushed  stone  in  carloads  from  Cobleskill  to 
Albany. 

Be  Lehigh  Valley  B.  Co.  No.  6875,  Dec.  11,  1917,  approval  of 
Supplement  No.  22  to  P.  S.  C.  D-3274,  for  the  purpose  of  amending 
same  by  adding  to  item  108  regulation  providing  that  on  ferro- 
silicon  carloads,  minimum  weight  as  per  official  classification,  the 
same  rates  shall  apply  as  apply  on  billets,  carloads,  from  and  to  said 
territories. 

Be  New  York  C.  B.  Co.  No.  6877,  Dec.  12,  1917,  approval  of 
specified  tariffs  establishing  as  to  New  York  intrastate  traffic  on 
ferrosilicon  in  bulk,  carloads,  the  efkme  rates  as  are  now  shown 
in  tariff  applicable  on  ferrosilicon  in  packages,  carloads. 

Be  Buffalo,  B.  &  P.  B.  Co.  No.  6880,  Dec.  12,  1917,  approval  of 
P.  S.  C.  No.  1382,  establishing  a  rate  to  apply  on  carload  shipments 
of  second-hand  railroad  ties,  minimum  carload  weight  as  per  official 
classification. 

Be  West  Shore  B.  No.  6879,  Dec.  12,  1917,  approval  of  P.  S. 
C.  W.  S.  No.  1084,  establishing  rates  to  apply  on  carload  shipments 
of  limestone  and  fluxing  stone. 

Be  West  Shore  B.  C.  No.  6878,  Dec.  12,  1917,  approval  of  tarifb 
establishing  as  to  New  York  intrastate  traffic,  on  ferrosilicon  in 
bulk,  carloads,  the  same  rates  as  are  now  shown  in  tariffs  applicable 
on  ferrosilicon  in  packages,  in  carloads. 

Be  New  York  C.  B.  Co.  No.  6883,  Dec.  14, 1917,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3529,  establishing  rates  to  apply  on  carload  ship- 
ments of  logs. 

Be  New  York  C.  R.  Co.  No.  6882,  Dec.  14,  1917,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3528,  establishing  a  tariff  schedule  of  rules 
to  apply  on  carload  shipments  of  logs. 

Be  Collyer,  Case  No.  6885,  Dee.  17,  1917,  approval  of  Supplement 
No.  19  to  P.  S.  C.  0.  C.  No.  43,  and  Supplement  No.  20  to  P.  S.  C. 
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0.  C.  No.  44^  complete  cancelation  of  official  clusflification  No.  43, 
and  establishing  by  amendment  to  ofiBcial  daflsifioation  No.  44, 
descriptions,  ratings,  minimum  weights^  rules  and  roguli^ona  for 
live  stock. 

Ee  New  York  C.  E.  Co.  No.  6884,  Dec,  17,  1917,  approval  of 
P.  S.  <5.  N.  T.  C.  No.  3630,  establiahing  a  rate  to  apply  on  carload 
shipment  of  enidied  stone. 

Ee  BuflWo,  B.  &  P.  E.  Co.  No.  6889,  Dec.  2»,  1917,  approval  of 
Supplement  No.  4  to  P.  S.  C.  No.  1121,  and  Supplement  No.  4 
to  P.  S.  C.  No.  1184,  establishing  rates  to  apply  on  feldspar,  in 
carloads. 

Ee  New  York  C.  E.  Co.  No.  6895,  Dec.  27,  1917,  approval  of 
Supplement  No.  7  to  P.  S.  C.  N.  Y.  0.  No.  3173,  establishing  a 
tariff  of  rates  to  apply  on  carload  shipments  of  building  aaoid. 

Ee  West  Shore  E.  Co.  No.  6896,  Dec.  27,  1917,  approval  of  P.  S. 
C.  W.  S.  No.  1101,  establishing  a  tariff  of  rates  to  apply  on  carload 
shipments  of  manure. 

Ee  New  York  C.  E.  Co.  No.  6898,  Dee.  28,  1917,  approval  of 
tariff  schedule  establishing  rates  on  fluid  milk. 

Ee  Fonda,  J.  &  G.  E.  Co.  Na  6899,  Dec.  29,  1917,  approval  of 
P.  S.  C.  No.  246,  establishing  a  tariff  scbedujie  of  rates  to  apply  on 
shipments  of  wooden  bnxmi  handles. 

Ee  New  York  C.  E.  Co.  No.  6902,  Dec.  31,  1917,  appifoval  of 
P.  S.  &  N.  Y.  C.  No.  3540,  establishing  schedule  of  rates  to  apply  on 
carload  shipments  of  ice. 

Ee  New  York  C.  E.  Co.  No.  6903,  Dec.  31, 1917,  approvul  of  tariff 
schedule  establishing  a  rate  applying  on  carload  shipments  of  pulp- 
wood. 

Ee  Eochester  &  S.  E.  Co.  No.  6904,  Dec.  31,  1917,  approval  of 
P.  S.  C.  No.  4,  establishing  a  local  freight  tariff  applying  on  ship- 
ments of  all  kinds  of  merchandise. 

Be  McCain,  Case  No.  397,  Jan.  15,  1918,  order  rescinding  the 
exceptions  designated  as  a,  b,  c,  and  d  in  orders  of  August  19,  and 
September  17,  1908,  known  as  Eule  3  of  the  Official  Classification, 
requiring  the  marking  of  each  bundle  or  piece  of  less  than  carload 
freight,  imtil  the  return  of  normal  conditions. 

Ohio. — Cincinnati  Live  Stock  Exch.  v.  Baltimore  &  0.  S.  E.  Co. 
No.  906,  Nov,  13,  1917,  complaint  against  the  rates  and  minimum 
weights  on  live  stock,  carloads,  from  points  in  Ohio  to  Cincinnati, 
dismissed,  it  appearing  that  the  rates  in  question  were  not  un- 
reasonable. 

Pennsylvania, — McKean  v.  Pittsburgh,  F.  W.  &  C,  E.  Co.  Com- 
plaint Docket  No.  1505,  Feb.  19,  1918,  order  directing  the  Pitts- 
burgh, Fort  Wayne  &  Chicago  Eailway  Company  and  the  Penn-. 

sylvania  Company,  lessee,  to  file  and  publish  an  amendement  or 
P.U.R.1918B. 
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supplement  to  tariff  canceling  Pennsylvania  Lines  Fare  Sheet  No. 
7239,  P.  S.  C.  Pa.  No.  113. 

PhUippine  Islands.— Re  Yangco,  Case  No.  897,  Oct  31,  1917, 
new  passenger  and  freight  rates  for  tiie  Cavite,  Bataan,  Guagua, 
and  Mariveles  lines  authorized. 

Rhode  Island.— Re  Collyer,  No,  384,  Nov.  28,  1917,  order  ap- 
proving supplement  to  oflBcial  classification  No.  44,  for  the  purpose 
of  canceling  Supplement  No.  9  to  said  classification  and  for  purpose 
of  establishing  ratings  on  bearings,  natural  stone  and  tailors'  woolen 
clippings. 

Be  New  York,  N.  H.  &  H.  R.  Co.  No.  385,  Dec.  3,  1917,  order 
authorizing  the  reissuance  of  Freight  Tariff  R.  I.  P.  U.  C.  No.  327, 
for  the  purpose  of  changing  freight  storage  period  applicable  to  ex- 
port traflSc. 

Re  Collyer,  No.  392,  Dec  17,  1917,  order  approving  Supplement 
No.  19,  to  oflScial  classification  No.  43,  and  Supplement  No.  20, 
to  official  classification  No.  44,  for  the  purpose  of  establishing  revised 
uniform  live  stock  contract  and  live  stock  specifications. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  398,  Feb.  6,  1918,  order 
approving  freight  tariff  canceling  Tariff  R.  I.  P.  U.  C.  X--8,  and 
the  corresponding  tarifb  of  said  other  carriers  and  providing  for 
changes  in  car  demurrage  rules  and  charges  to  conform  vrith  Order 
No.  7  of  the  Director  General  of  Railroads. 

Texas.— Re  Robertsville,  Circular  No.  6192,  Oct.  30,  1917,  order 
approving  rules  and  regulations  to  apply  on  rates  between  Roberts- 
ville and  points  on  the  Orange  &  Northwestern  Railroad. 

Re  East  Texas  &  G.  R.  Co.  Oct.  30,  1917,  order  directing  amend- 
ment to  be  added  to  the  mileage  table  No.  6  issued  by  Commission 
on  November  1,  1913,  and  containing  tables  of  distances  between 
railroad  stations  in  Texas. 

Re  East  Texas  &  G.  R.  Co.  Application  No.  461,  Nov.  1,  1917, 
order  amending  authority  No.  277,  issued  under  date  of  January 
26,  1912,  and  naming  rates  to  apply  on  locomotives,  second  hand, 
by  adding  to  the  list  of  lines  subject,  locally  and  jointly,  to  tlie  rates 
therein  provided,  the  name  of  the  East  Texas  &  Gulf  Railway. 

Re  Mileage  Table  No.  6,  Nov.  6,  1917,  order  adopting  specified 
amendments  and  additions  to  mileage  table  No.  6  issued  by  the  Texas 
Commission  on  November  1,  1913.  Further  amendments  to  Mileage 
Table  No.  6  adopted  November  13,  1917,  and  Feb.  6,  1918. 

Circular  No.  5196,  Nov.  12,  1917,  order  amending  commodity 
tariff  No.  34,  by  adding  thereto  under  the  heading  of  "Angelina  & 
Neches  River  Railroad^'  matter  in  reference  to  hewn  pine  ties  shipped 
in  carloads  from  stations  Ewing  and  west  to  Lufkin. 

Circular  No.  5199,  Nov.  14,  1917,  order  approving  regulations  on 
various  commodities  in  carloads,  applying  between  Gulf  Coast  Points 
named. 
P.U.R.1918B. 
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Be  St.  Louis  Southwestern  B.  Co.  Circular  No.  5200,  Nov.  14, 1917, 
authority  to  make  additional  charge  per  engine  trip  on  carload  f  rei^t 
between  Malakoff  and  the  Hicks  Lignite  Mine,  refused. 

Circular  No.  6198,  Nor.  14,  1917,  order  directing  that  all  com- 
modity rates  between  Houston  and  Galveston  and  Orange  shall  be 
observed  as  maxima  on  shipments  of  the  same  commodities  trans- 
ported between  Houston  and  Orange. 

Be  Qulf,  C.  &  S.  F.  B.  Co,  Circular  No.  5202,  Nov.  17, 1917,  order 
amending  Commodity  Tariff  No.  30-A,  by  adding  to  Exception  No. 
12,  Section  1  of  said  tariff,  rates  on  rough  logs  in  carloads,  from 
points  not  exceeding  18  miles  east  and  west  of  Cleveland,  to  Cleve- 
land. 

Be  Gulf,  C.  4  S.  F.  R  Co.  Circular  No.  5203,  Nov.  19, 1917,  order 
amending  Commodity  Tariff  No.  34,  by  adding  rates  on  cross  ties 
in  carloads,  minimum  weight,  50,000  pounds  per  car,  from  Somerville 
to  Bleakwood. 

Be  Orange  &  N.  W.  B.  Co.  Circular  No.  5204,  Nov.  22, 1917,  order 
amending  Commodity  Tariff  No.  34,  by  adding  rate  on  cross  ties,  in 
carloads,  minimum  wei^^t  50,000  pounds  per  car,  from  Bleakwood 
to  Newton. 

Be  Gulf,  C.  &  S.  F.  B.  Co.  Circular  No.  5205,  Nov.  24,  1917,  order 
amending  Commodity  Tariff  No.  30-A,  by  adding  to  Exception  No. 
12,  Section  1  of  tariff,  rates  on  rough  logs,  in  carloads,  loaded  on 
flat  cars,  from  Leonidas  and  Honea  to  Butlerburg. 

Be  Gulf  &  N.  B.  Co.  Supplement  No.  7,  Nov.  28,  1917,  order 
adopting  an  amendment  and  addition  to  mileage  table  No.  6,  in 
reference  to  distances  between  Newton  and  specified  railroad  stations 
on  the  Gulf  &  Northern  Bailway. 

Be  St.  Louis,  B.  &  M.  B.  Co.  Application  No.  138,  Authority  No. 
72,  Nov.  28,  1917,  order  applying  rates  on  prickly  pears  per  100 
pounds  in  carloads,  minimimi  weight,  30,000  pounds  per  car. 

Be  East  Texas  &  G.  B.  Co.  Circular  No.  5208,  Dec.  5,  1917,  order 
amending  Commodity  Tariff  No.  34,  by  adding  imder  heading  of 
^^East  Texas  &  Gulf  Bailwa/'  rate  on  lumber  and  articles  taking 
lumber  rates  in  carloads,  from  points  on  said  railroad  company  to 
Beaumont,  Houston,  Galveston,  and  Texas  City  of  8f  cents  per  100 
poimds. 

Be  Commodity  Tariff  No.  51,  Dec.  18,  1917,  order  establishing 
Commodity  Tariff  No.  51,  applying  on  cotton  burrs  or  hulls  in  car- 
loads, effective  December  22,  1917. 

Re  International  &  G.  N.  B.  Co.  Application  No.  1118,  Dec.  26, 
1917,  order  establishing  rate  of  13|  cents  per  100  pounds,  minimum 
weight  30,000  pounds  pet  car,  for  the  transportation  of  box  lumber 
or  shocks  from  San  Antonio  to  Laredo. 

Be  Gulf,  C.  &  S.  F.  B.  Co.  Circular  No.  5212,  Dec.  26, 1917,  order 
amending  Commodity  Tariff  No.  30-A  by  re-establishing  item  (k) 
P.U.R.1918B. 
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exception  JSq.  12,  Bection  1  of  tariff,  applying  on  rough  blocks  tod 
logs. 

Circular  No.  5»17>  Jan.  21,  1918,  order  ameoding  Commodity 
Tariff  No.  30^ A,  appljding  on  logs,  poles,  etc*,  by  adding  obtain  ex- 
ception to  Section  1. 

Be  Orange  &  N.  W.  B.  Co.  Circular  No.  6521,  Jan.  28,  1918, 
order  canceling  circular  No.  2695,  issued  under  date  of  NoTember  5, 
1907,  and  authorizing  charge  of  $2.50  per  car  on  pine  shavings,  car- 
loads, f  roin  locial  sawmills  to  plant  of  Orange  Paper  Mill,  at  Orange. 

Be  Asherton  &  G.  E.  Co.  Application  No.  4,  Authority  No.  2,  Jan. 
31,  1918,  order  establishing  rates  to  apply  on  cactus  plant,  in  car- 
loads, transported  between  points  on  the  Asherton  &  Gulf  Bailway. 

Be  Galteston,  H.  &  S.  A.  E.  Co.  Application  No.  623,  Authority 
No.  324,  Febi  6, 1918,  order  establishing  rate  to  apply  on  conunoditics 
between  San  Antonio  and  Kelly  Field. 

Be  Asherton  &  G.  B.  Co.  Application  No.  5,  Feb.  11,  1918,  order 
establishing  rates  to  apply  on  cactus  plant  in  carloads  at  the  rate  of 
16  cents  per  100  pounds  fr<Mn  Asherton  to  Boeme. 

Be  Houston,  E.  &  W.  T.  B.  Co.  Circular  No.  5223,  Feb.  13,  1918, 
order  amending  Commodity  Tariff  No.  30-A,  by  adding  to  Section 
No.  13,  Section  1  of  said  tariff  rates  on  hardwood  logs  in  carloads 
between  points  on  tiie  Houston,  East  &  West  Texas  Bailway. 

Circular  No.  5224,  Feb.  19,  1918,  order  cstablidiing  rates  on  all 
shipments  of  freight  transported  between  Call  Field  and  other  points 
in  Texas  not  to  exceed  the  rate  applying  on  certain  commodities  be- 
tween Wichita  Falls  and  other  points  in  Texas. 

Be  Camp  Logan  Circular  No.  5225,  Feb.  19,  1918,  order  establish- 
ing rates  on  all  shipments  of  freight  transported  between  Camp 
Logan  and  other  railroad  stations  in  Texas,  at  the  same  rate  as  those 
that  apply  on  the  same  commodity  between  Houston  and  other  rail- 
roads in  Texas. 

Circular  No.  5226,  Feb.  19,  1918,  order  umending  Commodity 
Tariff  No.  34,  by  adding  rates  to  apply  on  lumber  and  articles  taking 
lumber  rates  in  carloads,  from  points  on  the  East  Texas  4;  Gulf 
Bailway  to  Houston,  Galveston,  Texas  City,  and  Port  Bolivar,  and 
to  Beaumont,  Orange,  Sabine,  Sabine  Pass,  and  Port  Arthur. 

Circular  No.  5227,  Feb.  19,  1918,  order  amending  Commodity 
Tariff  No.  34,  by  adding  regulation  on  lumber  between  Texas  points 
and  Galena. 

Circular  No.  5228,  Feb.  19,  1918,  order  amending  Commodity 
Tariff  No.  34,  establishing  regulation  to  apply  on  hardwood  lumber, 
originating  at  points  in  Texas  to  be  stopped  at  points  on  the  Texas  & 
Pacific  Bailway,  for  the  purpose  of  being  sorted  and  dried  at  an 
additional  charge  of  $5  per  car  over  and  aboFe  thQ  regular  rate. 

Utah. — Vernal  v.  Uintah  E.  €o.  Nov.  26, 1917,  horizontal  increase 
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in  rates  of  approximttteiy  20  per  cent,  granted,  on  account  of  the 
increased  prices  for  labor,  forage,  and  materials. 

Marsh  Coal  Co.  v.  Denver  &  E.  G.  E.  Co.  Case  No.  9,  Dec.  7, 1917, 
it  was  held  that  a  rate  of. $1.^5  per  ton  on  bituminous  cpal  from 
Carbon  county,  Utah,  points,  to  Salt  Lake  City  is  a  proporiional  rate 
on  traffic  destined  to  points  on  Salt  Lake  &  Los  Angeles  Eailroad, 
now  Salt  Lake,  Garfield,  &  Western  Railroad,  beyond  Salt  Lake  City, 
and  a  request  for  a  ruling  making  the  $1.25  rate  to  apply  on  all 
shipments  to  petitioners  moving  while  said  tariff  was  effective,  was 
denied. 

Wa5^m^/on,— -Public  Service  Com.  v.  Hartford-Eastern  R,  Co.  No. 
4503,  Oct.  10,  1917,  order  requiring  filing  of  distance  tariff  rates  on 
sawlogs,  timber  and  other  forest  products  from  Waldheim  and  Hart- 
ford and  intermediate  points. 

Reliance  Lumber  Co.  v.  Tacoma  Eastern  R.  Co.  Case  No.  4247, 
Dec.  18,  1917,  order  establishing  rate  on  shipments  of  logs  in  train- 
load  lots  from  Reliance  to  Tacoma. 

Traffic  &  Transp.  Bureau  t.  Chicago,  M.  &  St.  P.  H.  Co.  No.  4359, 
Dec.  22,  1917,  order  directing  respondents  to  file  tariffs  naming  a 
commodity  rate  on  meats  of  all  kinds,  lard,  and  tallow  applying  be- 
tween Tacoma  and  Seattle,  of  10  cents  per  100  pounds. 

WiscoTisin, — He  Propiosed  Increases  m  Freight  Rates  on  Coal,  Nov. 
14,  1917,  increase  in  rate  for  transportation  of  coal  and  coke  au- 
thorized, the  increase  in  no  case  to  exceed  15  cents  per  ton,  the  order 
being  made  to  keep  the  state  rate  in  line  with  the  interstate  rate, 
and  being  applicable  to  all  railroads,  and  effiBctiv^  for  one  year  only. 

Mt.  Horeb  Feed  &  Fuel  Co.  v.  Chicago  &  N.  W.  R-  Co.  Nov.  24, 
1917,  dismissal  of  complaint  against  rates  cm  hard  and  soft  coal  from 
Manitowoc  and  on  hard  coal  from  Milwaukee  to  Mount  Horeb,  dis- 
missed. 

Langenberg  Brick  Mfg.  Co.  v.  Minneapolis,  St.  L.  &  S.  S.  N.  R. 
Co.  Nov.  27, 1917,  complaint  as  to  reasonableness  of  rates  and  charges 
on  carload  shipmaits  of  raw  mined  clay  from  Stevens  Point  to 
Rhinelander,  consigned  to  the  Rhinelander  Iron  Company,  and  ask- 
ing that  a  classification  of  said  commodity  be  made  giving  it  the  rate 
applicable  to  crushed  stone,  sand  and  gravel,  dismissed,  it  appearing 
that  the  record  in  the  case  failed  to  show  that  the  charges  complained 
therefor  were  erroneous,  illegal,  unusual,  or  exorbitant,  or  that  the 
classification  rating  of  raw  mined  clay  was  unreasonable. 

Re  Buckstaff  Co.  v.  Chicago,  St.  P.  M.  4;  0.  R.  Co.  Feb.  4,  1918, 
order  fixing  a  freight  rate  of  not  exceeding  6.5  cents  per  100  pounds 
on  oak  logs,  in  minimum  carload  lots,  between  Hayward  and  Oskosh, 
via  respondents  lines. 

Wyommg. — Re  Johnson,  No.  74,  Feb.  9,  1918,  order  grantfeg 
permission  to  pubHfih  tariff  naming  rate  ot  twenty  cents  per  hundred 
pounds  on  hay  from  Chugwater  to  Casper. 
P.U.R.1918B. 
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S>  SwUcMng  and  demurfnoe. 

Calif  omia. — Re  Pacific  Car  Demurrage  Bureau,  Decieion  No.  5024, 
Application  No.  3407,  Jan.  9,  1918,  order  authorizing  the  canceling 
of  rule  No.  10  in  Car  Demurrage  Tariff  No.  2-E,  C.  R.  C.  No.  7,  and 
substituting  a  regulation  in  reference  to  demurrage  charges  on  ac- 
count of  weather  conditions. 

Illinois. — Re  Lowrey,  No.  7019,  Oct.  10,  1917,  vacation  of  sus- 
pension of  proposed  elimination  of  various  industries  from  list  of 
industries  accorded  switching  rates  within  the  Chicago  district,  stated 
in  Tariff  No.  22-^  (I.  P.  U.  C.  No.  33). 

Re  Chicago  &  W.  I.  R.  Co.  No.  6665,  Oct.  29,  1917,  vacation  of 
order  suspending  proposed  advances  in  switching  charges  for  move- 
ments between  points  in  the  Chicago  switching  district. 

Re  Manufacturers'  Junction  R.  Co.  No.  7264,  Oct.  29,  1917, 
vacation  of  suspension  of  proposed  changes  in  demurrage  rules  and 
average  agreement  rules,  resulting  in  advances,  stated  in  Supplement 
No.  6  to  Tariff  O.  P.  D.  No.  10,  of  The  Manufacturers'  Junction 
Railway  Company. 

Re  Chicago,  M.  &  G.  R.  Co.  No.  6999,  Nov.  6,  1917>  vacation  of 
suspension  of  proposed  advanced  industrial  swit<^ing  rates,  stated  in 
item  No,  3,  of  Tariff  G.  P.  D.  No.  10004-C  (I.  P.  U.  C.  No.  86-P). 

Re  Chicago,  M.  &  St.  P.  R.  Co.  T-366,  Nov.  19,  1917,  approval  of 
Supplement  No.  22-C,  to  Tariff  G.  P.  D.  No.  4900-D,  proposing 
advance  in  switching  charges  between  industries  at  Oglesby. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-367,  Nov.  26,  1917,  approval  of 
Supplement  No.  43,  to  Freight  Tariff  No.  21432-D,  I.  P.  U.  C.  No. 
125,  proposing  advance  in  switching  charges. 

Re  Atchison,  T.  &  S.  P.  R.  Co.  T-374,  Dec.  10,  1917,  order  ap- 
proving Supplement  No.  1,  to  Tariff  No.  7641-1  (I.  P.  U.  C.  No. 
114),  proposing  changes  in  switching  charges. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  7242,  Jan.  3,  1918,  order  vacating 
suspension  of  proposed  advance  charge  for  switching  between  two 
locations  within  the  same  industry  of  said  fourteenth  revised  page 
No.  7,  to  Tariff  G.  P.  0.  No.  26-D,  I.  P.  U.  C.  No.  10. 

Re  Baltimore  &  0.  R.  Co.  T-388,  Jan.  22,  1918,  approval  of  Sup- 
plement No.  3  to  Local  and  Proportional  Freight  Tariff  H-232a-D, 
proposing  advanced  charge  for  industrial  switching. 

Glacier  Ice  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  No.  3592,  Jan.  29, 1918, 
order  directing  railroad  company  to  cease  and  desist  from  charging 
for  the  transportation  of  coal  in  carload  lots,  from  its  track  con- 
necting with  tiie  Chicago  &  Alton  Railroad  at  Greenfield,  to  the  coal 
bins  of  the  Glacier  Ice  Company,  in  Greenfield,  a  rate  higher  than 
15  cents  per  ton  with  a  minimum  charge  of  $5  per  car. 

Re  Illinois  C.  R.  Co.  No.  5388,  Jan.  29,  1918,  order  pennanently 
P.U.R.1918B. 
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suepending  iSutt  portion  of  the  second  revised  page  30^  Tariff  No. 
1-C)  proposing  advanced  switching  rates  at  Belleville. 

Be  Continental  Warehouse  Co.  No.  7495,  Jan.  29,  1918,  order  ap- 
proving rate  schedule  I.  P.  TJ.  C.  No.  3,  proposing  advances  of  rates 
for  labor  and  storage. 

Re  Booth  Cold  Storage  Co.  No.  7662,  Jan.  29,  1918,  order  vacat- 
ing suspension  of  proposed  rates  for  the  storage  of  goods  as  stated  in 
rate  schedule  I.  P.  U.  C.  No.  1. 

Be  Elmore-Schultz  Grain  Co.  No.  7697,  Jan.  29, 1918,  approval  of 
proposed  advances  of  rates  for  storage  of  grain,  as  stated  in  rate 
schedule  I.  P.  TJ-  C.  No.  2,  canceling  rate  schedule  I.  P.  U.  C.  No.  1. 

Be  Mason  Hawpe  Elevator  Co.  No.  7696,  Jan.  29,  1918,  approval 
of  proposed  advances  of  rates  for  storage  of  grain,  as  stated  in  rate 
schedule  L  P.  U.  C.  No.  2,  canceling  rate  schedule  I.  P.  U.  C.  No.  1. 

Be  Jacksonville  Transfer  &  Storage  Co.  No.  7784,  Feb.  25,  1918, 
approval  oi  rate  schedule  I.  P.  U.  G.  No.  2,  proposing  advances  of 
rates  for  the  storage  of  goods. 

Indiana.— Re  Elgin,  J.  &  E.  B.  Co.  No.  3607,  Dec.  14, 1917,  order 
granting  permission  to  railway  company  to  publish  and  file  rates  and 
(^rges  for  internal  switching  at  Gary,  Buffington,  and  Stockton. 

Be  Cancelation  of  Switching  Between  Greeneastle  and  Limedale, 
No.  2845,  Dec.  21,  1917,  order  authorizing  the  cancelation  of  Tariff 
Supplement  No.  5  to  I.  B.  C.  2159. 

Louisiana, — Circular  No.  688,  Jan.  8,  1918,  advice  by  Louisiana 
Commission  that  demurrage  order  of  the  government  be  applied  and 
enforced  on  Louisiana  intrastate  shipments. 

Matthews  &  Sons  v.  Trans-Mississippi  Terminal  B.  Co.  Order  No. 
2168,  No.  2731,  Feb.  1,  1918,  order  granting  permission  to  reduce 
switching  dmrge  from  Marrero  to  New  Orleans  from  $8  to  $5  per  car. 

Be  Be-adjustment  of  Demurrage  Charges,  Order  No.  2169,  Feb. 
5,  1918,  order  directing  all  railroads  imder  the  jurisdiction  of 
Louisiana  Commission  to  publish  and  apply  on  Louisiana  intrastate 
traffic  the  same  demurrage  rules,  regulations  and  charges  as  apply 
under  the  Director  General^s  Order  No.  7  on  interstate  traffic,  insofar 
as  such  demurrage  rules,  r^ulations  and  charges  apply  to  intrastate 
traffic. 

Maim.— Be  Portland  Terminal  Co.  B.  B.  No.  363.1,  Dec.  19, 1917, 
order  establishing  a  new  tariff  canceling  Tariff  M.  P.  U.  C.  Nos.  27 
and  29,  establishing  switching  rates  on  traffic  delivered  to  the  Cum- 
berland County  Power  &  Light  Company. 

Be  Bangor  B.  ft  E.  Co.  B.  B.  361.1,  Jan.  14, 1918,  order  approving 
Supplement  No.  1  to  schedule  M.  P.  TJ.  C.  No.  2,  amending  schedule 
of  demurrage  rules,  regulations  and  charges  on  less  than  statutory 
notice. 

Be  Grand  Trunk  B.  System,  B.  B.  362,  Jan.  16, 1918,  order  grant- 
ing permission  to  railway  system  to  publish  and  file  car  demurrage 
P.U.R.1918B. 
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charges,  rules  and  regulations  on  lass  than  ststutovj  notice.  Authori- 
ty to  publish  demurrage  rules  to  comply  wilii  order  of  the  Director 
General  of  Hailroads  (Feb.  6,  1^18), 

Be  Canadian  P.  R.  Co.  E.  R.  ^62.1,  Jan.  16,  1918,  ord^r  granting 
permission  to  establish  certain  changes  in  denmrrage  charges  and 
regulations  on  less  than  statutory  notice. 

Re  Cumberland  County  Power  &  Light  Co.  R.  B.  J^o.  363,  Jan. 
16, 1918,  order  granting  permission  to  publish  and  file  certain  changes 
in  demurrage  charges  and  regulations  on  less  than  statutory  notice. 

Re  Bangor  &  A.  R.  Co.  No.  R.  R.  364,  Jan.  17,  1918,  order  grant- 
ing commission  to  railroad  company  to  publish  and  file  a  new  schedule 
of  ear  demurrage  rules. 

Re  Boston  &  M.  R.  Co.  No.  B.  R.  366,  Jan.  18,  1918,  (wder  grant- 
ing permission  to  file  certain  increased  car  demurrage  charges  on 
less  than  statutory  notice. 

'  Re  Maine  C.  R.  Co.  No.  R.  R.  367,  Jan.  19,  1918,  order  granting 
permission  to  publish  and  file  new  demurrage  rules,  regulations  and 
charges  on  leas  than  statutory  notice. 

Re  Atlantic  Shore  R.  Co.  No.  R.  R.  864.1,  Jan.  19,  1918,  order 
granting  permission  to  railroad  company  to  publish  and  file  de- 
murrage rules,  regulations,  and  charges. 

Re  Boston  ft  M.  R.  Co.  R*  B.  370.1,  Feb.  4, 1918,  order  granting 
permission  to  publish  on  short  notice  changes  in  demurrage  rules, 
regulations  and  charges  as  provided  in  Order  No.  7  of  tiie  Director- 
General  of  Railroads  and  the  publication  of  whidi  is  authorized  by 
the  Interstate  Commerce  Commission  by  its  Fifte^ith  Secticm  Order 
No.  300  of  January  30,  1918. 

Re  Cumberland  County  Power  ft  light  Co.  R.  R.  363,  Feb.  6, 
1918,  order  granting  permission  to  railway  company  to  establish 
certain  changes  in  car  demurrage  rules,  regulatk^us,  and  charges  on 
less  than  statutory  notice. 

Re  Maine  C.  R.  Co.  R,  B*  367,  Feb.  5,  1918,  order  granting  per- 
mission to  publish  certain  car  demurrage  rules,  regulations,  and 
charges  on  less  than  statutory  notice. 

Re  Bangor  ft  A.  R.  Co.  Supplemental  Order  to  R.  R.  364,  Feb. 
6,  1918,  order  granting  permission  to  railroad  company  to  publish 
and  file  tariff  of  car  demurrage  rules,  regulations,  and  charges  on 
less  than  statutory  notice* 

Re  Atlantic  Shore  R.  Co.  Supplemental  Order  to  R.  R.  364.1,  Feb. 
6,  1918,  order  granting  permisBion  to  railroad  company  to  publish 
and  file  a  new  tariff  of  car  denulrrage  rules,  r^ulations,  and  diarges, 
canceling  Tariff  M.  P.  TT.  C.  No.  9. 

Re  Canadian  P.  R.  Co.  Supplemental  Order  to  R.  B.  362.1,  Feb.  7, 
1918,  order  granting  permission  to  railway  company  to  publish  and 
file  necessary  tariff  ^  coittaiidng  rules,  regniatiDns,  and  charges  as 
established  hf  iha  ordet  of  the  Direetor  Oeneral  of  Railxoads. 
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Be  Georges  Valley  B.  Co.  E.  IL  365J,  Feb.  8,  1918,  order  grant- 
ing permission  to  railroad  company  to  publish  and  file  Tariff  M.  P. 
¥.  C.  No,  6,  eatablidung  car  demurrage  charges  on  less  than  statutory 
notice. 

Michigan. — ^Ee  Demurrage  &  Car  Service  Eules,  D-118A,  Feb.  7, 
1918^  new  schedule  of  demurrage  rates  and  car  service  rules  estab- 
lished in  accordance  with  the  order  of  the  Director  General  of  Eail- 
roads. 

Minnesota, — Be  Increased  Demurrage  Charges  on  Intra-state  Traf- 
fic, Jan.  14, 1918,  order  granting  permission  to  file  tariff  applying  on 
Minnesota  Intrastate  Traffic,  providing  certain  demurrage  rules  and 
charges. 

Missouri, — ^Ee  Mississippi  Eiver  &  B.  T.  B.  Co.  Case  No.  1262, 
June  18,  1917,  order  establishing  demurrage  charge  of  $1  per  car 
for  first  five  days  after  expiration  of  free  time  and  $4  per  car  for 
each  additional  day  thereafter. 

New  York,  Second  District,— Re  Buffalo,  B.  &  P.  E.  Co.  No.  6839, 
Nov.  3, 1917,  approval  of  P.  S.  C.  No.  1373,  establishing  a  switching 
rate  on  iron  ore  from  Ganson  street  docks  to  interchange  tracks  of 
Pennsylvania  railroad,  Delaware,  Lackawanna  &  Western  railroad, 
Lehigh  Valley  railroad.  New  York  Central  railroad  and  West  Shore 
railroad. 

Be  Pennsylvania  K.  Co.  No.  6840,  Nov.  3,  1917,  approval  of  Sup- 
plement 8  to  S.  S.  P.  S.  C.  No.  891,  establishing  switching  charges 
at  Buffalo. 

Be  Long  Island  B.  Co.  No.  6860,  Nov.  28,  1917,  approval  of  Sup- 
plement No.  6  to  P.  S.  C.  No.  431,  establishing  a  supplement  to  its 
tariff  of  car  demurrage  rules,  canceling  that  portion  of  rule  2  re- 
lating to  demurrage  charges  on  export  freight  not  covered  by  through 
export  bill  of  lading. 

Pennsylvania, — Manufacturer's  Asso.  v.  New  York  C.  B.  Co.  Com- 
plaint Docket  No.  1326-1917,  Jan.  22,  1918,  order  fixing  switching 
rates  on  coal  and  coke  in  the  city  of  Erie. 

Rhode  Island.— Re  New  York,  N.  H.  &  H.  B.  Co.  No.  396,  Jan. 
16,  1918,  approval  of  supplement  to  freight  Tariff  E.  I.  P.  U.  C. 
X-6,  for  the  purpose  of  changing  car  demurrage  rules  and  charges  to 
conform  with  Order  No.  3  issued  by  the  Director  General  of  Bailroads. 

Texas. — ^Be  Beaumont  Wharf  &  Terminal  Co.  Circular  No.  6206, 
Nov.  28,  1917,  order  amending  switching  tariff  by  adding  to  Section 
2  the  charge  of  $2.50  per  car,  for  terminal  switching  service  between 
tiie  wharves  and  docks  at  Beaumont  and  Beaumont  Wharf  &  Ter- 
minal points  of  inteichange  with  all  lines  of  railway  entering  that 
city. 

Be  Circular  No*  5215,  Jan.  12,  1918,  order  adopting  specified 

demurrage  rules,  regulations  and  charges  as  issued  by  the  Director 

General  of  railroads  of  United  States,  and  embodied  in  his  order 
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No.  3  of  date  January  5^  19liB.  Order  superseded  by  order  adopting 
order  -No.  7  of  the  Director  General. 

Wisconsin.— Re  Chicago  &  N.  W.  B.  Co.  Not.  3,  1917,  internal 
switching  rates  of  $2  per  car  for  each  movement,  authorized  ap- 
plicable to  all  stations  in  Wisconsin. 

Ee  Chicago  &  N.  W.  B.  Co.  Nov.  28,  1917,  suspension  of  pro- 
vision for  tiie  absorption  of  connecting  line  switching  charges  on  live 
stock  at  Milwauk^  withdrawn  and  provision  as  originally  published 
in  C.  &  N.  W.  G.  F.  D.  No.  8403-E  approved. 

Wyoming. — He  Director  General  of  Railroads,  No.  67,  Jan.  12, 
1918,  order  authorizing  demurrage  bureaus  and  all  carriers  operat- 
ing within  Wyoming,  to  file  tariff  upon  one  days  notice  to  Com- 
mission providing  for  the  changes  in  the  demurrage  charges,  rules 
and  regulations. 

Be  Demurrage  Bureaus  &  Carriers,  No.  72,  Feb.  4,  1918,  order 
granting  permission  to  demurrage  bureaus  and  all  carriers  operating 
in  the  state  of  Wyoming  to  file  tariff  upon  one  day's  notice  providing 
for  changes  in  the  demurrage  charges,  rules,  and  regulations. 

i.  SteamhoatB, 

California. — ^Re  Southern  P.  Co.  Decision  No.  4968,  Application 
No.  2924,  Dec.  17,  1917,  order  authorizing  an  increase  in  class  and 
commodity  rates  approximately  15  per  cent  on  river  boat  lines 
operated  by  applicant  between  San  Francisco  and  Sacramento  River 
points. 

Re  California  Transp.  Co.  Decision  No.  4970,  Application  No. 
2929,  Dec.  17,  1917,  order  authorizing  increase  in  steamboat  freight 
rates  between  San  Francisco  and  Stockton  and  between  San  Fran- 
cisco and  Sacramento. 

Philippine  Islands. — Re  Increase  in  Freight  &  Passenger  Rates, 
Case  No.  896,  Sept.  17,  1917,  approval  of  additional  25  per  cent  in- 
crease in  freight  and  passenger  rates  of  the  steamer  Luis  R.  Yangco. 

Re  Philippine  Shipowners  Asso.  Case  No.  879,  Sept.  30,  1917, 
increases  from  10  to  15  per  cent  in  existing  water  shipping  rates 
authorized  on  the  ground  of  increase  in  the  cost  of  labor  and  sup- 
plies. 

Re  Yangco,  Case  No.  899,  Nov.  10,  1917,  new  passenger  and 
freight  rates  on  Laguna  and  Bizal  lines  authorized. 

Ee  Yap  Tico  &  Co.  Case  No.  885,  Nov.  17, 1917,  order  authorizing 

increase  of  40  per  cent,  over  and  above  the  increase  of  25  per  cent 

authorized  previously,  to  the  original  first  and  second  class  passenger 

and  freight  rates  of  their  steamer  "Hoiching,^'  and  25  per  cent  also 

additionalto  said  increase  of  25  per  cent,  to  the  third  class  passenger 

rates  of  said  steamer,  appl3ring  said  increases  of  40  per  cent  and  25 

per  cent  jointly  witti  the  former  increase  of  25  per  cent,  which 
P.U.R.1918B. 
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makes  a  total  increase  of  65  per  cent  and  50  per  cent,  respectively, 
in  the  original  rates,  witiiout  the  former  affecting  the  minimum 
freight  rate. 

Be  Asencio,  Case  No.  913,  Nov.  17,  1917,  order  authorizing  an 
increase  in  the  passenger  and  freight  rates  of  the  steamer  'Tleginita.'* 

Be  Lizarraga  Hermanos,  Case  No.  887,  Nov.  24,  1917,  order  ap- 
proving 50  per  cent  increase  in  passenger  and  freight  rates  for 
steamer  "Isabel.'* 

i.  8$arage,  wareheuae,  and  wharfage. 

Califamia. — Be  Girvin  Warehouse  Co.  Decision  No.  4706,  Appli- 
cation No.  3188,  Oct.  3, 1917,  upon  present  schedules  of  storage  rates 
found  to  be  noncompensatory,  increased  schedules  of  rates  established 
covering  the  storage  and  handling  of  grain,  produce  and  merchandise 
in  connection  with  the  warehouse  operated  by  applicant  in  the  city 
of  Stockton. 

Be  California  Nav.  &  Improv.  Co.  Decision  No.  4717,  Application 
No.  3120,  Oct.  3,  1917,  order  granting  permission  to  put  into  effect 
an  increased  schedule  of  rates  covering  the  storage  and  handling  of 
grain,  produce  and  merchandise  at  its  warehouses  in  the  city  of 
Stockton,  it  appearing  that  present  rates  are  unremunerative. 

Be  Keys,  Decision  No.  4890,  Application  No.  3203,  Nov.  27,  1917, 
order  granting  permission  to  put  in  effect  a  schedule  of  rates  for  the 
storage  of  various  commodities,  equal  to  the  storage  rates  at  present 
in  effect  in  the  same  locality. 

Be  Grangers  Business  Asso.  Decision  No.  4901,  Applications  Nos. 
3098,  3099,  3100,  Nov.  27,  1917,  order  authorizing  increase  in  rates 
for  storage  and  handling  of  grain  and  also  for  the  dockage  and  toll 
charges  received  from  ships  loading  or  unloading  at  wharves  at 
Port  Costa. 

Be  State  Warehouse  Co.  Decision  No.  4910,  Application  No.  3226, 
Nov.  30,  1917,  order  authorizing  increase  in  schedule  of  rates  cover- 
ing the  storage  of  grain  and  other  commodities  in  warehouses  located 
at  Stockton,  Marysville,  and  Chico,  owing  to  the  material  increases 
in  cost  of  labor  and  the  expense  of  operating  a  warehouse. 

Illinois.— Jie  Chicago  Cold  Storage  Co.  No.  6951,  Oct.  23,  1917, 
vacation  of  suspension  of  proposed  advances  in  rates  for  cold  storage 
service,  stated  in  rate  schedule  I.  P.  U.  C.  No.  2. 

Be  St.  Louis  Cotton  Compress  Co.  No.  7361,  Oct.  25,  1917,  ap- 
proving schedule  I.  P.  IT.  C.  2,  proposing  rates,  rules,  and  regulations 
for  the  storage  and  handling  of  cotton  in  the  territory  of  Bast  St. 
Louis. 

Be  Proposed  Increases  of  Bates,  No.  7234,  Oct.  30,  1917,  vacation 
of  suspension  of  proposed  rates  for  labor  and  service  and  for  storage, 
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stated  in  rate  schedule  I.  P.  17.  C.  "So.  ^,  of  various  warehouse  com- 
panies. 

Re  Mathis  Bros.  &  Co.  No.  7192,  Nov.  6,  1917,  vacation  of  sus- 
pension of  proposed  rates  for  storage  of  grain  in  rate  schedule  I.  P. 
U.  C.  No.  2. 

Re  Manufactured  Ice  &  Cold  Storage  Co.  No.  7507,  Dec.  18,  1917, 
approval  of  Supplement  ^o.  1,  to  I.  P.  IT.  C.  No.  2,  proposing  ad- 
vances in  rates  for  storage  of  goods. 

Be  Tri-City  Elevators  Co.  No.  7653,  Jan.  15,  1918,  approval  of 
rate  schedule  I.  P.  TJ.  C.  No.  1,  proposing  advance  in  certain  rates 
for  the  storage  of  grain. 

Indiana,— Be  Sherman  White  &  Co.  No.  3560,  Feb.  1, 1918,  order 
approving  Tariff  P.  S.  C.  1,  No.  2,  authorizing  increase  in  storage 
rates  at  Fort  Wayne. 

Philippine  Islands. — Re  Jao  Oje,  Case  No.  931,  Oct.  12,  1917, 
schedule  of  wharfage  rates  established. 

1^  Telephones, 

Arizona. — Re  Mountain  States  Teleph.  &  Teleg.  Co.  Docket  No. 
392,  March  27,  1917,  authority  granted  to  increase  telephone  rates 
at  Mesa  by  establishing  standard  class  ^^A"  rates  in  place  of  "B" 
rates. 

Illinois.— Be  ScottviUe  Teleph.  Co.  Case  No.  6175,  Sept  18,  1917, 
order  authorizing  increase  in  rates  of  $1.25  per  telephone  per  month, 
in  the  village  of  ScottviUe  and  vicinity. 

Be  Sparta  Teleph.  Co.  No.  5320,  Oct.  10,  1917,  authority  granted 
to  establish  a  schedule  of  increased  rates. 

Be  Brighton  Teleph.  Co.  No.  6743,  Oct  24,  1917,  authority 
granted  to  increase  annual  rate  of  $5  to  $6.50  for  farmer  line  tele- 
phones and  to  $7.50  for  telephones  in  the  village  of  Brighton. 

Be  Chestnut  Mut.  Teleph.  Co.  No.  6479,  Oct.  24,  1917,  authority 
granted  to  increase  rates  for  telephones  from  $6  to  $8  per  year. 

Be  Fisher  Teleph.  Co.  No.  6892,  Oct.  24, 1917,  increase  in  month- 
ly telephone  rates  in  the  village  of  Fisher,  from  $1  to  $1.25,  and  for 
farm  residence  service,  $1.25  to  $1.50,  authorized. 

Be  Bossville  Teleph.  Co.  No.  6834,  Nov.  26,  1917,  permission  to 
increase  rates  for  extension  phones  from  $3  to  $6  per  year,  granted. 

Be  Danvers  Teleph.  Co.  No.  6497,  Dec.  16,  1917,  order  granting 
permission  to  increase  present  rate  or  charge  on  toll  messages  be- 
tween Danvers  and  Carlock  from  5  to  10  cents. 

Be  American  Teleph.  &  Teleg.  Co.  No.  7502,  Dec.  18,  1917,  order 
vacating  suspension  of  proposed  advanced  rates  for  toll  messages 
from  Wacker  and  Ideal,  as  stated  in  Supplement  No.  5,  to  S.  P.  U.  C. 
No.  2,  rate  sheet  for  square  736,  and  Supplement  No.  4,  to  S.  P,  XJ. 
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C,  No.  2,  rate  sheet  for  square  751  of  the  tarijBt  and  route  book  of  the 
American  Telephone  &  Telegraph  Company. 

Public  Utilities  Oonmiission  v.  Joy  Teleph.  Co.  No.  7292,  Dec. 
18, 1917,  approval  of  telephone  rates  as  stated  in  schedule  I.  P,  IT.  C. 
No.  1,  of  the  Joy  Telephone  Company. 

Re  Golden  Fanners  Teleph.  Co.  No.  6852,  Nov.  6,  1917,  in- 
creased schedule  of  telephone  rates  authorized  as  follows:  business 
telephones,  $1.35  per  month;  private,  86  cents;  country  lines,  20 
cents. 

Indiana.— Tie  Carroll  Teleph.  Co.  No.  2991,  Sept.  7,  1917,  order 
approving  rules  and  regulations  providing  for  advance  payment  of 
exchange  rental,  prompt  payment  of  toll  charges,  discontinuance  of 
service  for  nonpayment  and  imposition  of  reconnection  charges. 

Re  Merchants  Mut.  Teleph.  Co.  No.  1521,  Nov.  2,  1917,  order 
directing  that  schedide  P.  S.  C.  I.  No.  1,  carrying  a  new  rate  for  a 
second  and  additional  business  line  telephone  located  on  the  same 
premises  as  the  first  individual  line  business  telephone,  be  filed  in  the 
TarifiE  Department  of  the  Commission. 

Re  Whiteland  Teleph.  Co.  No.  2048,  Nov.  2,  1917,  authority  to 
make  certain  toll  charges  denied,  it  appearing  that  the  company  did 
not  need  additional  revenue  and  the  desire  to  impose  the  toll  charge 
was  for  the  mere  purpose  of  reducing  prolonged  conversation  on 
unimportant  matters. 

Re  United  Teleph.  Co.  No.  3402,  Nov.  16,  1917,  order  authorizing 
telephone  company  to  discontinue  a  special  toll  rate  of  5  cents  for 
telephone  calls  originating  at  its  exchange  in  the  city  of  Marion  with 
destination  the  Citizens  Telephone  Company  at  Upland,  and  to 
establish  in  lieu  thereof  a  10  cent  rate. 

Re  Southern  Teleph.  Co.  No.  3521,  Dec.  28,  1917,  order  author- 
izing inct^ase  in  telephone  rates  in  the  town  of  Bristow. 

Re  Star  Teleph.  Co.  No.  3394,  Feb.  1,  1918,  toll  rate  of  10  cents 
authorized  between  companies  exchanges  in  French  Lick,  West 
Baden  4;  the  Hoosier  company^s  exchange  at  Paoli. 

Kansas, — Westphalia  Teleph.  Co.  v.  Farm  &  Grange  Teleph.  Co. 
Docket  No.  2031,  July  31,  1917,  order  directing  that  additional 
metallic  circuit  be  provided  connecting  the  exchanges  of  the  West- 
phalia Telephone  Company  and  the  Farm  &  Grange  Telephone  Com- 
pany in  the  town  of  Westphalia,  each  party  to  bear  one  half  of  the 
cost  of  such  installation ;  a  message  fee  of  6  cents  for  five  minutes' 
conversation  to  be  established, 

Maine,— Re  New  England  Teleph.  &  Teleg.  Co.  U-250,  Nov.  28, 
1917,  order  granting  permission  to  grant  to  the  Old  Folks'  Home  at 
Bath  a  discount  of  33^  from  their  regular  rates  for  exchange 
service  in  the  Bath  exchange,  such  reduced  rates  being  for  a  charita- 
ble and  benevolent  purpose. 

Re  New  England  Teleph.  &  Teleg.  Co.  U-259,  Dec.  18,  1917, 
P.U.R.1918B. 
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order  granting  permission  to  file  certain  changes  in  schedules  of 
telephone  rates  on  lees  than  statutory  notice. 

Be  New  England  Teleph.  &  Teleg.  Co.  11-263.1,  Jan.  23,  1918, 
order  granting  permission  to  telephone  company  to  publish  and  file 
amended  sheets  as  received  on  January  23,  1918,  making  specified 
revisions  in  toll  rates. 

Michigan. — ^Be  CJounly  Line  Independent  Teleph.  Co.  T-145,  Nov. 
6,  1917,  order  establishing  rates  of  $15  for  telephone  service  at 
Cohoctah  exchange. 

Re  Hillside  County  Teleph.  Co.  T-151,  Nov.  6,  1917,  order  es- 
tablishing rate  of  $12  per  year  per  telephone. 

Be  Home  Teleph.  Co.  T-160,  Nov.  6,  1917,  order  authorizing 
increase  in  telephone  rates,  rentals  and  charges  at  its  exchanges  at 
Orass  Lake. 

Be  United  Home  Teleph.  Co.  T-148,  Nov.  7,  1917,  order  au- 
thorizing increase  in  telephone  rates  at  Hart,  Shelby,  Whitehall- 
Montague,  Coopersville,  Bavenna,  and  Conklin  exchsmges. 

Be  Saline  Teleph.  Co.  T-152,  Nov.  7, 1917,  order  increasing  rates, 
rentals,  and  charges  for  telephone  service. 

Be  Huron  Teleph.  Co.  T-156,  Dec.  13,  1917^  order  granting  per- 
mission to  increase  telephone  rates,  rentals,  and  charges  at  Elkton 
Exchange. 

Be  Pigeon  Teleph.  Co.  T-167,  Dec.  13,  1917,  order  granting 
permission  to  increase  rates,  rentals,  and  charges  for  telephone  serv- 
ice. 

Be  Okemos  Independent  Teleph.  Co.  T'154,  Dec.  13,  1917,  order 
granting  permission  to  alter  rates,  tolls,  and  charges  for  service  at 
exchange  at  Okemos  and  between  Okemos  and  Lansing. 

Be  Citizens  Teleph.  Co.  T-153,  Jan.  26,  1918,  order  authorizing 
increase  in  rates,  rentals,  and  charges  for  telephone  service  at  School- 
craft. 

Minnesota. — Be  Knapp  Teleph.  Co.  Oct.  29,  1917,  order  grant- 
ing permission  to  telephone  company  to  increase  its  telephone  rates 
for  telephone  service  to  all  subscribers  from  $10  to  $12  per  year  per 
telephone. 

Northfield  v.  Northwestern  Teleph.  Exch.  Dec.  3,  1917,  order 
authorizing  increase  in  telephone  rates. 

Be  Canby  Teleph.  Co.  Dec.  19,  1917,  order  allowing  increase  in 
local  exchange  rates  at  Canby,  Porter,  and  St.  Leo. 

Be  Osakis  Teleph.  Co.  Dec.  29, 1917,  petition  to  increase  switching 
charges  from  15  to  25  cents  per  telephone  per  month  dismissed^  it 
appearing  that  in  the  absence  of  evidence  showing  the  cost  of  op- 
erating and  maintenance  bearing  directly  upon  switching  service 
performed  for  respondent,  the  Commission  is  unable  to  say  that  the 
proposed  increase  in  rate  is  just  and  reasonable. 

Be  Parkers  Prairie  Teleph.  Co.  Feb.  28,  1918,  order  dismiaaing 
P.U.R.1918B. 
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application  for  increase  in  telephone  rates  at  Parkers  Prairie,  and 
telephone  company  ordered  to  immediately  install  an  adequate  sys- 
tem of  accounting  as  prescribed  by  Commission. 

Re  Yillard  Teleph.  Co.  Feb.  28,  1918,  petition  for  increase  in 
local  exchange  rates  at  Yillard,  denied,  it  appearing  that  operating 
conditions  are  such  that  the  Commission  is  of  the  opinion  that  if 
there  is  a  sufficient  demand  on  the  part  of  the  public  to  continue 
24  hour  service,  the  earnings  of  the  company  will  permit  of  furnish- 
ing of  such  service  and  still  yield  a  fair  return  on  the  company's 
estimate  of  its  plant  value. 

Missouri. — Re  Clinton  County  Teleph.  Co.  Case  No.  1346,  Dec. 
17,  1917,  increase  in  telephone  rates  for  business,  residence,  and 
rural  service,  at  the  compan/s  exchanges  located  at  Plattsburg, 
Agency,  Easton,  Converse,  Gtower,  Hemple,  Perrin,  Starfield,  Trim- 
ble, and  Tumey. 

Re  Daviess  County  Teleph.  Co.  Case  No.  1277,  Dec.  26,  1917, 
increase  in  telephone  rates  at  Gallatin,  authorized. 

Montana. — Re  Absarokee  Teleph.  Co.  Docket  No.  658,  Jan.  29, 
1918,  application  for  advance  in  rates  and  modification  of  rules  and 
regulations,  granted. 

Re  Mountoin  States  Teleph.  &  Teleg.  Co.  Docket  No.  657,  Jan. 
31, 1918,  order  permitting  petitioner  to  classify  Roundup,  as  a  Class 
^^C  exchange  and  to  increase  its  rates  to  conform  to  this  classifica- 
tion.   Commissioner  Hall  dissented. 

Nebraska. — ^Re  Dundy  County  Mut.  Teleph.  Co.  Application  No. 
3146,  Oct.  12, 1917,  order  authorizing  increase  in  telephone  rates. 

Re  Glenwood  Teleph.  Co.  Application  No.  3380,  Dec.  22,  1917, 
order  authorizing  publication  of  specified  telephone  rates  for  various 
exchanges. 

New  Jersey. — Re  New  York  Teleph.  Co.  Nov.  20,  1917,  reduction 
in  rates  ordered,  it  having  been  determined  that  existing  rates  pro- 
duced a  revenue  of  $800,000  a  year  in  excess  of  a  reasonable  return. 

North  Carolina. — Re  Piedmont  Teleph.  &  Teleg.  Co.  Jan.  11, 
1918,  order  authorizing  increase  in  telephone  rates  in  the  town  of 
Shelby. 

Ohio.— Be  Central  TJ.  Teleph.  Co.  No.  985,  Oct.  26, 1917,  schedule 
of  telephone  rates  authorized,  upon  applicants'  purchasing  the  tel- 
ephone property  of  the  Piqua  Home  Telephone  Company. 

Oklahoma.— Re  Comanche  Teleph.  Co.  Cause  No.  3092,  Order  No. 
1329,  Sept.  1917,  order  authorizing  increase  in  telephone  rates. 

Or^on.—Be  Pacific  Teleph.  &  Teleg,  Co.  P.  S.  C.  Or.  Order  No. 
327,  XJ-F-117,  Jan.  12,  1918,  order  directing  telephone  company 
to  amend  rates  and  charges  in  Tariff  P.  S.  C.  Or.  No.  103  so  as 
to  conform  to  the  rates  and  charges  maintained  by  said  company 
prior  to  January  1, 1918,  said  rates  to  be  charged  until  such  time  as 
the  Commission  may  complete  an  investigation. 
P.U.R.1918B. 
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Ee  Canyonville  Teleph.  Co.  U-F-i80,  P.  S.  C.  Or.  Order  No.  335, 
Feb.  9,  1918,  order  authorizing  increase  in  telephone  rates  in  the 
town  of  Canyonville. 

Re  Riddle  Teleph.  Co.  U-F-190,  P.  S.  C.  Or.  Order  No.  336,  Feb. 
9, 1918,  order  authorizing  increase  in  telephone  rates. 

Bouih  Dakota, — Watertown  v.  Dakota  Cent.  Teleph.  Co.  No.  2995, 
Oct.  2,  1917,  rates  fixed  by  board  of  arbitration  held  to  be  l^al 
rates  for  telephone  service  in  the  city  of  Watertown,  rather  than 
schedules  filed  by  the  company  with  the  Commission,  such  arbitra- 
tion rates  to  be  filed  nunc  pro  tunc  as  of  April  30,  1914. 

Be  Tripp  Teleph.  Co.  Docket  2720,  Feb.  28,  1918,  increase  in 
telephone  rates  authorized  with  discount  far  prompt  payment 

Tennessee.— Re  Cumberland  Teleph.  &  Teleg.  Co.  Dec.  24,  1917, 
74  C.  L.  357,  order  authorizing  change  in  telephone  rates  upon 
substitution,  at  request  of  subscribers,  of  central  energy  system  for 
magneto  system. 

Wisconsin, — Re  Waunakee  Teleph.  Co.  XJ-708,  Aug.  16,  1917,  in- 
crease in  rural  telephone  rates  denied  because  of  poor  service. 

In  Re  Door  County  Teleph.  Co.  Oct  24,  1917,  the  Wisconsin 
Commission  authorized  the  establishment  of  the  following  rates: 
One  and  2-party  lines,  $2  per  telephone,  multi-party  or  rural  lines, 
$1.60  per  month;  toll  messages  from  Bailey^s  Harbor  to  Sturgeon 
Bay,  15  cents  for  three  minutes  and  5  cents  for  each  additional 
minute. 

He  Farmers  Mirt.  Teleph.  Co.  Nov.  1017,  order  autiiorizing  in- 
crease in  telephone  rates  from  $10  to  $13.20  per  telephone  per  year. 

Re  LaCrosse  Interurban  Teleph.  Co.  Nov.  6,  1917,  order  direct- 
ing telephone  company  to  amend  its  schedule  of  toll  rates  to  provide 
for  an  initial  period  of  three  minutes  on  all  local  toll  messages  orig- 
inating or  passing  over  its  line. 

Re  Oconto  Rural  Teleph.  Co.  Nov.  12,  1917,  authority  to  increase 
telephone  rates  granted. 

Re  Rudolph  Teleph.  Co.  Nov.  16,  1917,  authority  to  increase  tel- 
ephone rates. 

Re  La  Fayette  County  Teleph.  Co.  Nov.  16,  1917,  order  authoriz- 
ing La  Fayette  County  Telephone  Company  to  eliminate  from  its 
schedule  for  the  Darlington  Telephone  Exchange  all  bushiess  and 
residence  rates  for  service  on  grounded  lines. 

Re  Inter  County  Teleph.  Co.  Dec.  14,  1917,  authority  to  increase 
telephone  rates  granted. 

Re  Bell  Teleph.  Mfg.  Co.  Dec.  14,  1917,  the  Bell  Telephone  Man- 
ufacturing Co.  and  the  Inter  County  Telephone  Co.  authorized  to 
charge  a  toll  rate  of  5  cents  for  each  message  of  three  minutes  with 
2  cents  for  each  additional  minute,  on  manages  traveling  over  toU 
lines  between  Hayward  and  Stone  Lake. 

Re  Iron  River  Water,  L.  &  Teleph.  Co.  Dec.  14,  1917,  order  fijdng 
P.U.R.1918B. 
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gross  and  net  rates  for  rural  telephone  service  at  Iron  Biver^  the 
difCerenee  between  the  rates  to  constitate  a  discount  for  prompt  pay- 
ment. 

Be  Avoea  &  M.  Teleph.  Co.  Dec.  15^  1917^  increase  in  telephone 
rates  authorized. 

Re  Eeedsburg  Teleph.  Co.  Dec.  18,  1917,  increase  in  telephone 
rates  authorized. 

Re  Milton  &  M.  J.  Teleph.  Co.  Jan.  12,  1918,  order  directing 
telephone  company  to  discontinue  making  an  installation  charge 
for  residence  and  rural  desk  telephones  and  to  add  to  its  schedule 
of  rates  now  in  effect  a  charge  of  10  cents  per  montii  for  local  res- 
idence desk  telephones,  and  of  20  cents  per  month  for  desk  telephones 
on  rural  lines. 

Re  Otter  Creek  Teleph.  Co.  Jan.  21,  1918,  order  authorizing  in- 
crease in  telephone  rates  from  $1  to  $1.25  per  telephone  per  quarter. 

Re  Briggsville  &  B.  S.  Teleph.  Co.  11-1163,  Jan.  22,  1918,  order 
fixing  schedule  of  increased  telephone  rates  for  the  applicant. 

Herdahl  Co.  T.  West  Wisconsin  Teleph.  Co.  TJ-1115,  Jan.  26, 
1918,  present  toll  rate  between  BoyceviUe  and  Glenwood  Cily  re- 
duced to  5  cents  per  message. 

Re  Skillet  Falls  Teleph.  Co.  Feb.  6,  1918,  authority  to  increase 
telephone  rates  from  $6  to  $10  per  year. 

Re  Union  Teleph.  Co.  TJ-lOOl,  Feb.  6, 1918,  schedule  of  increased 
telephone  rates  in  Plainfield  and  Hancock  authorized. 

Re  Hubertus  Teleph.  Co.  Feb.  9,  1918,  order  authorizing  increase 
in  rates  for  business  phones  from  $1.25  to  $1.50,  And  residence 
phones  from  $1  to  $1.25  per  telephone  per  month. 

Re  Readfield  Teleph.  Co.  XJ-1244,  Feb.  21,  1918,  order  authoriz- 
ing increase  in  telephone  rates  in  Readfield,  Dale,  and  Zittau. 

Wyoming.— "Re  People's  Teleph.  Co.  No.  62,  Dec.  12,  1917,  order 
authorizing  increase  in  rates  for  telephone  service  in  the  town  of 
Pine  Bluffs. 

Be  Mountain  States  Teleph.  &  Teleg.  Co.  No.  69,  Feb.  19,  1918, 
order  authorizing  increase  in  telephone  rates  in  the  city  of  Casper. 

I.  Water. 

Cdlifamicu — Be  Nye,  Decision  No.  4822,  Application  No.  2917, 
Nov.  7, 1917,  order  authorizing  increase  in  rates  for  the  sale  of  water 
in  Biverside  Park,  Santa  Cruz  county. 

Be  Corcoran  Water  &  Gas  Co.  Decision  No.  4947,  Application 

No.  3027,  Dec.  13,  1917,  order  fixing  a  schedule  of  increased  meter 

and  flat  water  rates,  and  applicant  required  to  file  a  rule  to  the 

effect  that  a  meter  will  be  installed  for  any  consumer,  upon  request 

and  deposit  of  the  cost  thereof,  which  will  be  returned  at  the  rate 

of  a  1^  credit  on  each  monthly  bill. 
P.U.R.1918B. 
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Indiana,— Re  South  Bend,  STo.  3379,  Oct.  26,  1917,  order  aiq)rov- 
ing  certain  rules  and  rates  for  water  works  plant  in  the  city  of 
South  Bend. 

Ee  Elkhart  Water  Co.  No.  958,  Dec.  8,  1917,  approval  of  schedule 
of  water  rates  to  schools  other  tiian  public,  hospitals,  libraries  and 
churches  in  the  city  of  Elkhart. 

Re  Bremen,  No.  3544,  Jan.  12,  1918,  order  authorizing  increase 
in  water  rates  in  the  town  of  Bremen. 

Re  Evansville  Water  Dept.  No.  3567,  Jan.  12,  1918,  order  auth- 
orizing increase  in  water  rates  in  the  city  of  Evansville. 

Re  Petersburg,  No.  2715,  Jan.  19,  1918,  order  authorizing  in- 
crease in  water  rates  of  10  per  cent  over  present  existing  rates; 
discount  on  all  bills  to  be  allowed  equal  to  said  10  per  cent  increase 
for  same  if  paid  within  ten  days. 

Re  Sheridan  Water,  Light  &  Heat  Co.  No.  3523,. Feb.  8,  1918, 
order  authorizing  petitioner  to  put  into  cflfect  March  1,  1918,  a 
minimum  flat  rate  for  water  service  of  $9  per  year,  and  a  minimuTn 
monthly  meter  rate  of  $1  per  month. 

Re  Attica,  No.  3552,  Feb.  8,  1918,  order  authorizing  increase  in 
water  rates  in  Attica. 

Re  Connersville,  No.  2226,  Feb.  23,  1918,  approval  of  rates  and 
rules  for  furnishing  water  in  the  city  of  Connersville. 

Re  Bloomington  Waterworks,  No.  1528,  March  1,  1918,  order 
approving  rules  in  schedule  of  rates  of  the  City  Waterworks  Com- 
pany of  the  city  of  Bloomington. 

Maine.— Re  Bangor  Water  Dept.  TT-261,  Dec.  24,  1917,  order 
granting  permission  to  publish  and  file  necessary  sheets  to  sched- 
ule M.  P.  XJ.  C.  No.  2,  in  order  to  establish  certain  reduced  rates  for 
heating  systems  and  steam  boilers. 

Missouri.— Re  Capital  City  Water  Co.  Case  Nos.  1146,  1147,  Feb. 
25,  1918,  increase  in  water  rates  authorized. 

New  Jersey, — On  December  2S,  1917,  petitions  for  increase  in 
minimum  charge  from  $12  to  $13  per  annum  were  denied  in  the 
following  cases :  Re  Tuckerton  Water  Company  and  Re  Jamesburg 
Water  Company. 

Re  Clayton  Glassboro  Water  Co.  Jan.  29,  1918,  schedule  of  in- 
creased water  rates  authorized. 

Pennsylvania. — Shenberger  v.  York  Coimty  Consol.  Water  Co. 
Complaint  Docket  Nos.  1253,  1266,  Oct.  23,  1917,  increase  in  water 
rates  authorized. 

Callaghan  v.  Springfield  Consol.  Water  Co.  Complaint  Docket 
Nos.  19, 170, 195,  251,  Feb.  19, 1918,  order  directing  water  company 
to  file,  post,  and  publish  schedule  of  rates  which  shall  provide  an 
adequate  net  return. 

Wisconsin. — Re  Amery,  Nov.  5,  1917,  order  granting  permission 

to  the  village  of  Amery  for  increased  rates  for  water  service. 
P.U.R.1918B. 
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Be  Chippewa  &  F.  Improv.  Co.  Dec.  10,  1917,  order  setting  out 
tolls  to  be  charged  by  the  Chippewa  &  Flambeau  Improvement  Com- 
pany for  water  service  for  six  months  period  ending  June  30,  1917. 

Be  City  Water  Co.  Dec.  38,  1917,  order  authorizing  the  discon- 
tinuance of  all  free  service  of  water,  such  service  to  be  charged  for 
at  the  regular  rates  provided  in  the  compan/s  schedule. 

Be  Chas.  W,  Firfi  Lumber  Co.  Feb.  7,  1918,  increase  in  water 
rates  authorized. 

Reparation. 

California. — City  Street  Improv.  Co.  v.  Southern  P.  Co.  Case 
No.  1122,  Decision  No.  4926,  Dec.  6,  1917,  ordering  a  refund  to 
complainant^  as  rq)aratiQn,  of  all  charges  in  excess  of  the  freight 
rate  fixed  in  this  case,  on  former  shipments  of  like  character. 

Illinois.— Rq  Illinois  C.  B.  Co.  No.  7323,  Oct.  24,  1917,  repara- 
tion of  $7.40  for  excessive  freight  charges  ordered. 

Be  Illinois  C.  B.  Co.  No.  7397,  Nov.  19,  1917,  order  authorizing 
refimd  for  excessive  freight  charges. 

In  the  following  cases  refunds  for  excessive  freight  charges  were 
authorized:  Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  6701,  Dec.  3, 
1917;  Be  Atchison,  T.  &  S.  F.  B.  Co.  No.  7324,  Dec.  3,  1917;  Be 
Atchison,  T,  &  S.  F.  B.  Co.  No.  7325,  Dec.  3,  1917;  Be  Chicago  & 
N.  W.  B.  Co.  No.  7509,  Dec.  3,  1917;  Be  Chicago  &  A.  B.  Co.  No. 
7510,  Dec.  3,  1917;  Be  Illinois  C.  E.  Co.  No.  7511,  Dec.  3,  1917; 
Be  Baltimore  &  0.  B.  Co.  No.  7516,  Dec.  3,  1917;  Be  Elgin,  J.  & 
B.  B.  Co.  No.  7517,  Dec.  3,  1917;  Be  Chicago  &  N.  W.  B.  Co.  No. 
7518,  Dec.  3,  1917.  ) 

Be  Illinois  C.  B.  Co.  No.  7297,  Dec.  4,  1917,  order  authorizing 
refund  for  excessive  storage  charges. 

National  Brick  Co.  v.  Chicago  &  E.  I.  B.  Co.  No.  6286,  Dec.  10, 
1917,  dismissal  of  complaint  demanding  reparation  for  alleged  over-^ 
charge  for  hay  shipped  from  Chicago  Heights  to  Englewood  Station. 

Be  Chicago  &  N.  W.  B.  Co.  No.  7525,  Dec.  10,  1917,  order  author- 
izing refund  for  excessive  freight  charges. 

Witherspoon-Englar  Co.  v.  Indiana  Harbor  Belt  B.  Co.  No.  6814, 
Jan.  3,  1918,  petition  for  reparation  in  the  sum  of  $768  for  de- 
murrage charges  assessed  on  certain  carloads  of  pile  ends  loaded  by 
the  Witherspoon-Englar  Company,  dismissed,  it  appearing  that  the 
Commission  failed  to  find  that  charges  assessed  were  discriminatory 
or  excessive. 

Be  Chicago,  P.  &  St.  L.  E.  Co.  No.  7665,  Jan.  22,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Be  Illinois  C.  B.  Co.  No.  7786,  Feb.  25,  1918,  order  authorinzing 
refund  for  excessive  freight  charges. 

Louisiana. — Green  Bros.  Lumber  Co.  v.  Vicksburg,  S.  &  P.  B. 
P.U.R.1918B. 
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Co.  No.  2674,  Order  No.  2155,  Dec.  18,  1917,  order  authorizing  re- 
fund for  excessive  freight  charges. 

ilfain6.— Hughes  v.  Bangor  &  Q.  B.  Co.  F.  C.  No.  142,  Nov.  13, 
1917,  order  authorizing  refund  for  excessive  freight  charges. 

Oxford  Paper  Co.  v.  Sandy  Biver  &  E.  L.  B.  Co.  F.  C.  No.  142.1, 
Nov.  17, 1917,  order  authorizing  refund  for  excessive  freight  charges. 

Hussey  &  Goldthwaite  v.  Bangor  &  A.  B.  Co,  F.  C.  No.  147,  Dec. 
27,  1917,  order  authorizing  refund  for  excessive  freight  charges. 

Hayward  v.  Bangor  &  A.  B.  Co.  F.  C.-144,  Jan.  7,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Wisconsin. — ^Busk  Box  &  Furniture  Co.  v.  Minneapolis,  St.  P.  ft 
Ste.  M.  B.  Co.  Oct.  29,  1917,  order  authorizing  the  refund  for  ex- 
cessive freight  charges. 

Flambeau  Biver  Lumber  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
B.  Co.  Nov.  17,  1917,  order  authorizing  refund  for  exceasive  freight 
charges. 

Wisconsin-Minnesota  Light  &  P.  Co.  v.  Chicago,  St.  P.  M.  &  0. 
B.  Co.  Nov.  23,  1917,  order  authorizing  refund  for  excessive  freight 
charges. 

Mt.  Horeb  Feed  &  Fuel  Co.  v.  Chicago  &  N.  W.  B.  Co.  Nov.  24, 
1917,  refund  of  $32.98  for  excessive  rates  on  soft  coal  from  Mil- 
waukee to  Mount  Horeb.  ^ 

Konz  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  Dec.  19,  1917, 
order  authorizing  refund  for  excessive  freight  charges. 

Krouskop  V.  Chicago,  M.  &  St.  P.  B.  Co.  Feb.  11, 1918,  order  au- 
thorizing refund  for  excessive  freight  charges. 

Wyoming.— ^e  Colorado  &  S.  B.  Co.  No.  64,  Nov.  26,  1917,  order 
authorizing  refund  for  excessive  freight  charges. 

Be  Colorado  &  S.  B.  Co.  No.  75,  Feb.  20,  1918,  order  authorizing 
refund  for  excessive  freight  charges. 

Sale. 

California, — Be  Mcintosh,  Decision  No.  5016,  Application  No. 
3110,  Jan.  8,  1918,  order  authorizing  sale  of  water  plant  serving 
in  Mentone  and  vicinity  in  San  Bernardino  Coimty  to  the  Mentone 
Water  Company  and  said  water  company  to  issue  $10,000  of  its 
capital  stock  and  assume  an  indebtedness  of  $4,000  in  consideration 
therefor. 

Illinois.— He  Calumet,  H.  &  S.  E.  B.  Co.  No.  7650,  Jan.  31,  1918, 
approval  of  contract  of  sale  between  the  Calumet,  Hammond  & 
Southeastern  Bailroad  Company  and  By-Products  Coke  Corporation 
authorizing  and  consenting  to  and  approving  the  sale  of  certain 
rolling  stock  and  equipment  and  material  and  supplies  provided  for 
in  such  contract. 

Be  Calumet,  H.  &  S.  B.  B.  Co.  No.  7651,  Jan.  31,  1918,  Calumet, 
P.U.R.1918B. 
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Hammond  ft  Southea«tem  Bailroad  Compaay  authorized  to  sell  to 
the  Chicago  Short  Line  Bailroad  Company^  4  locomotives  and  104 
freight  cars,  certain  material  and  stqpplies^  team  tracks^  switch  tracks, 
and  assignments  of  lease  and  franchises. 

New  Jersey. — Be  Stone  Harbor  Electric  Light  &  P.  Oo.  Feb.  11, 
1918,  approval  of  sale  by  electric  company  of  certain  specified  equip- 
ment for  the  sum  of  $5,000. 

Be  Stone  Harbor  Electric  Light  &  P.  Co.  Feb.  14,  1918,  approval 
of  sale  of  certain  equipment  located  in  power  station  at  Stone 
Harbor. 

Security  Issues. 

Arizona,— Re  Pacific  Gas  &  E.  Co.  Docket  No.  427,  June  8,  1917, 
order  authorizing  the  issuance  and  sale  of  370  6  per  cent  bonds  each 
having  a  face,  value  of  $1000  and  bearing  interest  at  the  rate  of  6 
per  cent  per  annum,  said  bonds  to  be  sold  for  not  less  than  90  per  cent 
of  par  value;  185  of  6  per  cent  convertible  debentures  of  the  total 
value  of  $185,000  to  be  sold  at  not  less  than  85  per  cent  of  par 
value;  proceeds  to  be  used  to  reimburse  treasury  of  the  Company  for 
that  portion  of  the  money  advanced  for  additions  and  betterments 
between  September  1,  1916,  and  April  30,  1917,  as  is  not  repaid  by 
the  sale  of  the  17  bonds  authorized  by  the  order  in  Docket  No.  301. 

Be  Arizona  Securities  &  Livest.  Co.  Docket  No.  428,  July  3,  1917, 
order  authorizing  the  sale  of  250  boiids  at  the  par  value  of  $100 
each,  at  not  less  than  par,  proceeds  to  be  used  in  payment  and  dis- 
charge of  specified  indebtedness. 

Be  Alamos  Land  &  Irrig.  Co.  Docket  453,  Sept.  12,  1917,  order 
canceling  Docket  No.  172,  of  May  8,  1914,  which  authorized  the 
issuance  and  sale  of  1,000  shares  of  capital  stock  at  $25  per  share ; 
order  authorizing  the  issuance  of  $40,000  first  mortgage,  6  per 
cent  gold  bonds  to  be  sold  at  par,  proceeds  from  bond  issue  to  be  used 
to  complete  a  dam  to  a  height  of  40  feet  and  construct  a  pipe  line  for 
domestic  purposes. 

Be  Apache  B.  Co.  Docket  Nos.  472,  473,  Nov.  17,  1917,  $600,000 
first  mortgage  bonds  to  be  sold  at  par,  and  $1,000,000  capital  stock 
in  shares  of  the  par  value  of  $100  each  to  be  issued  for  the  purpose 
of  constructing  and  equipping  a  standard  gage  line  of  railroad  from 
Holbrook  to  a  point  known  as  Cluff  Cionaga,  a  distance  of  72  miles. 

Be  Yuma  Light,  Gas  &  Water  Co.  Docket  No.  407,  Dec.  18,  1917, 
order  authorizing  the  issuance  of  179,200  shares  of  capital  stock  of 
the  par  value  of  $1  per  share  to  certain  specified  persons,  for  the 
purpose  of  listing  and  canceling  bonds  and  accrued  interest  thereon. 

California, — Be  Wohlford,  Application  No.  2668,  Be  San  Diego 

Consol.  Gas  &  E.  Co.  Application  No.  2669,  Decision  No.  4098,  Feb. 

10,  1917,  $30,000  5  per  cent  bonds,  to  be  sold  at  not  less  than  95; 
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$10^000  perf erred  siook  to  be  sold  at  not  less  than  par,  proceeds  from 
sale  of  bonds  and  stock  to  be  applied  on  purchase  price  of  properties 
acquired.  MiniTniim  sale  price  of  bonds  reduced  from  95  to  93  per 
cent  of  their  face  value,  March  1, 1917. 

Re  Ghinn  Warehouse  Co.  Decisi<m  No.  4416,  Application  No. 
2890,  June  2Z,  1917,  order  authorizing  the  issuance  of  5,000  shares 
of  capital  stock  of  the  par  value  of  $1  per  share,  such  stock  to  be  sold 
so  as  to  net  its  full  face  value,  proceeds  to  be  used  for  the  purposes  of 
discharging  a  note  in  the  sum  of  $5,000  due  June  30,  1917. 

Re  Southern  Counties  Gas  Co.  Decision  No.  4430,  Application  No. 

2974,  June  26,  1917,  $364,000  5^  per  cent  first  mortgage  bonds 
covering  proposed  capital  expaiditures  to  be  made  during  the  period 
ending  March  31,  1918,  authorized  to  be  issued;  $40,000  face  value 
of  such  bonds  to  be  sold  at  not  less  than  92J,  proceeds  to  reimburse 
treasury  covering  capital  expenditures  made  during  the  month  of 
April,  1917.  Change  in  use  of  proceeds  authorized  August  14,  1917. 
Issue  of  $83,000  5^  per  cent  first  mortgage  twenty-year  bonds,  at  not 
less  than  90  per  cent  of  face  value  and  accrued  interest,  proceeds 
$38,000  to  be  used  to  pay  notes  and  accounts  payable,  $45,000  to  be 
used  to  reimburse  treasury  for  surplus  earnings  expended  for  capital 
purposes,  authorized  August  15,  1917.  Issue  of  $34,500  at  not  less 
than  80,  authorized  September  5,  1917.  Sale  price  reduced  from  90 
and  80  per  cent  to  86i  per  cent,  September  26,  1917. 

Re  Southern  Coimties  Gas  Co.  Decision  No.  4489,  Application  No. 

2975,  July  3,  1917,  $298,000  ten-year  6  per  cent  debentures  to  be 
sold  at  not  less  than  90 ;  proceeds  from  sale  of  $227,000  to  be  used 
io  pay  open  accoimts  and  notes ;  proceeds  from  sale  of  $26,000  to  be 
used  for  working  capital;  proceeds  from  sale  of  $46,000  to  be  used 
to  reimburse  treasury  for  money  expended  for  capital  purposes;  on 
condition  that  the  utility,  before  issuing  any  debentures,  transfer 
to  reserve  for  accrued  depreciation  $50,000  of  its  surplus  earnings 
and  thereafter  apply  a  like  amount  of  its  earnings  to  depreciation. 
Order  vacated  and  set  aside  (Aug.  20,  1917). 

Re  Kings  Lake  Shore  R.  Co.  Decision  No.  4461,  Application  2919, 
July  16,  1917,  mortgage  or  deed  of  trust  to  secure  issue  of  $500,000 
first  mortgage  6  per  cent  twenty-year  bonds;  issue  of  $311,000  face 
value  of  first  mortgage  6  per  cent  bonds,  and  $104,000  face  value  of 
stock  authorized ;  $135,000  face  value  of  bonds  to  be  issued  to  Charies 
King  in  part  payment  for  property  deeded  by  him  to  the  railroad 
company,  balance  to  be  issued  on  supplemental  orders  for  the  cost 
of  completing  the  road ;  $52,500  par  value  of  stock  to  be  issued  for 
property  promotion  services  and  qualification  of  directors,  the  bal- 
ance to  be  issued  upon  supplemental  orders  in  payment  for  the  cost 
of  omipleting  the  road;  stock  and  bonds  to  be  issued  at  par. 

Re  Southern  California  Edison  Co.  Decision  No.  4468,  Applica- 
tion No.  3032,  July  19,  1917,  $10,000,000  face  value  of  bonds  to  be 
P.U.R.1918B. 
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sold  at  not  Icbs  thaa  95.62^  proceeds  to  be  used  for  additioiis  and 
betterments  to  plants  to  discharge  obligations  incnrred  in  the  pur- 
chase of  stock  of  other  utilities^  and  balance  available^  for  paying 
outstanding  notes.  Snppleniental  order  authorizing  applicant  to 
issue  additional  bonds  of  the  face  value  of  $1,978^000^  to  be  ex- 
changed for  an  equal  face  value  of  its  6  per  cent  five-year  debentures^ 
July  25,  1917.  Second  supplem^tal  order  authorizing  application 
of  $1,591,712.66  of  proceeds  to  payment  of  certain  notes,  August  13, 
1917.  Third  supplemental  order  authorizing  application  of  $610,- 
412.03  of  proceeds  to  pay  in  part  ocoistruction  expenditures  during 
July  and  August  1917,  October  2, 1917.  Fourth  supplemental  order 
authorizing  application  of*  $315,292.28  to  pay  in  part  construction 
expenditures  during  September  1917,  October  29,  1917.  Fifth  sup- 
plemental order  authorizing  application  of  $369,523.42  to  pay  in 
part  construction  expenditures  during  October,  1917,  December 
13,  1917.  Sixth  supplemental  order  authorizing  application  of 
$242,888.32  to  pay  in  part  construction  expenditures,  during  No- 
vember, 1917,  January  28,  1918.  Seventh  supplemental  order  au- 
thorizing application  of  $306,608.81  to  pay  in  part  construction  ex- 
penditures during  December,  1917. 

Ee  San  Diego  &  S.  E.  R.  Co.  Decision  No.  4474,  Application  No. 
2936,  July  21, 1917,  order  granting  permission  to  renew  for  a  period 
of  eleven  months  a  certain  promissory  note  of  the  face  value  of  $102,- 
369.53,  bearing  interest  at  the  rate  of  6  per  cent. 

Be  Port  Costa  Water  Co.  Decision  No.  4484,  Application  No. 
3039,  July  27,  1917,  order  granting  permission  to  execute,  jointly 
with  several  land  companies,  a  note  of  the  face  value  of  $385,000, 
secured  by  mortgage,  for  the  purpose  of  discharging  outstanding  ob- 
ligations. 

Re  Hermosa  Beach  Water  Corp.  Decision  No.  4486,  Application 
No.  3018,  July  27,  1917,  $4,000  6  per  cent  bonds  to  be  sold  for  not 
less  than  95,  proceeds  to  be  used  to  discharge  notes  and  accounts 
payable  amoimting  to  $2,674.25,  the  balance  to  reimburse  treasury 
covering  capital  expenditures  heretofore  made.  Order  authorizing 
pledging  of  unsold  bonds  (Nov.  30,  1917). 

Re  Fall  River  Mills  Water  Co.  Decision  No.  4496,  Application  No. 
2866,  July  31,  1917,  order  authorizing  the  issuance  of  6  shares  of 
common  capital  stock  of  the  par  value  of  $10  per  share  in  lieu  of  a 
like  number  of  shares  heretofore  issued  without  authorization,  pro- 
ceeds of  which  were  used  for  additions  and  betterments  to  plant. 

Re  Southwestern  Gas  Co.  Decision  No.  4506,  Application  No. 
2940,  Aug.  1,  1917,  $15,470  par  value  common  stock,  $30,000  face 
value  of  6  per  cent  thirty-year  bonds,  stock  to  be  issued  to  Hemet- 
San  Jacinto  Gas  Company  in  part  payment  for  gas  properties, 
$25,000  face  value  of  bonds  to  be  issued  in  exchange  for  bonds  of  the 
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Hemet  company^  the  balance  to  be  sold  at  not  lose  than  90^  pTOceeds 
to  be  used  for  additionB  and  betterments  to  plant. 

Ee  Moorpark  Water,  Light  &  P.  Co.  Decision  No.  4500,  Applica- 
tion No.  3033,  Aug.  1, 1917,  order  granting  permission  to  issue  two- 
year  note  in  the  sum  of  ^1,760,  bearing  interest  at  7  per  cent,  for 
the  purpose  of  refunding  two  notes  of  a  like  face  value. 

Be  Farmers  Alliance  Business  Asso.  Decision  No.  4508,  Applica- 
tion No.  3017,  Aug.  2,  1917,  order  authorizing  issuance  of  252  shares 
of  stock  of  the  par  value  of  $10  per  share,  in  lieu  of  stock  heretofore 
issued  without  authority  of  the  Commission. 

Be  Howard  Terminal  Co.  Decision  No.  4528,  Application  No. 
3020,  August  10,  1917,  320  shares  of  capital  stock  of  par  value  of 
$100  per  share,  to  be  issued,  230  shares  in  payment  of  switching 
trackage  and  equipment,  20  shares  to  qualified  directors  for  organiza- 
tion expenses,  and  70  shar^  for  additions  and  betterments;  to  be 
issued  only  under  supplemental  orders.  Change  in  disposal  of  one 
share  of  stock  authorized  September  19,  1917. 

Be  Midland  Counties  Pub.  Service  Corp.  Decision  No.  4538,  Ap- 
plication No.  3077,  August  14,  1917,  authority  granted  to  renew  for 
a  period  of  not  to  exceed  one  year  6  certain  promissory  notes  of  an 
aggregate  face  value  of  $27,700.02. 

Be  Garden  Grove  City  Water  Co.  Decision  No.  4546,  Application 
No.  1795,  Aug.  14,  1917,  authority  to  issue  100  shares  of  capital 
stock  of  the  par  value  of  $10  per  share,  80^  shares  thereof,  to  be  is- 
sued in  lieu  of  stock  previously  authorized  but  not  issued^  imtil 
subsequent  to  the  expiration  date  of  its  authorization. 

Be  Solvang  Water  &  Irrig.  Co.  Decision  No.  4551,  Application 
Nos.  2851,  2896,  Aug.  17,  1917,  140  shares  of  stock  of  the  par  value 
of  $50  per  share,  proceeds  to  be  applied  to  taking  up  outstanding 
notes  given  for  capital  purposes. 

Be  Industrial  Terminal  B.  Co.  Application  No,  2962,  Decision 
No.  4553,  Aug.  18, 1917,  application  for  authority  to  issue  500  shares 
of  stock  at  par  value  of  $100  to  acquire  rights  of  way  for  a  terminal 
railroad,  held  open  pending  investigation  into  the  terminal  facilities 
and  grade  crossings  in  the  locality  of  the  proposed  construction. 

Be  Spring  Valley  Water  Co.  Decision  No.  4560,  Application  No. 
3088,  Aug.  21,  1917,  order  authorizing  the  issirance  of  $3,500,000 
face  value,  promissory  notes,  dated  September  1,  1917,  to  mature 
March  1,  1918;  also  authorizing  the  issuance  as  security  therefor 
of  $4,100,000  face  value  general  mortgage  bonds;  $3,000,000  of 
promissory  notes  to  be  discounted  at  the  rate  of  5^  per  cent  per 
annum,  to  be  sold  at  par,  and  proceeds  used  to  discharge  a  like  face 
value  of  outstanding  notes,  the  balance  of  notes  to  be  issued  at  par, 
proceeds  to  be  used  to  reimburse  applicant's  treasury  covering  cap- 
ital expenditures  heretofore  made.  Execution  of  trust  agreement 
authorized  (September  4,  1917). 
P.U.R.1918B. 
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Be  Southern  California  Edison  Co.  Decidon  No.  4570^  Applica- 
ti<m  No.  2743,  Aug.  21^  191 7,  third  supplemental  c^der  authorizing 
issuance  of  21474  shares  of  stock,  heretofore  authorhed  (see  Table 
of  Modifications,  P.U.B.1917P,  xciii.)  but  remaining  tmsold,  such 
stock  to  be  issued  at  not  less  tiian  88.  Fourth  supplemental  order 
authorizing  additional  issuance  of  25,000  shares  of  capital  stock  of 
par  value  of  $100  per  share,  sudi  stock  to  be  sold  at  not  less  than  88, 
proceeds  to  be  placed  in  special  fund,  and  to  be  used  only  upon  ap- 
proval of  Commission  in  supplemental  orders,  October  16,  1917. 
Fifth  supplemental  order  approving  use  of  $3,885,018.84  of  proceeds 
obtained  from  sale  of  stock  authorized  in  above  order8>\for  the  pur- 
pose of  paying  specified  notes  and  accounts  payable,  October  29, 
1917.  Sixth  supplemental  order  modifying  third  supplemental  or- 
der dated  August  21,  1917,  by  authorizing  the  sale  of  7,500  shares 
of  capital  stock  to  employees,  November  19,  1917. 

He  Tulare  Home  Teleph.  &  Teleg.  Co.  Decision  No.  4601,  Applica- 
tion No.  2951,  Aug.  30,  1917,  $15,000  face  value  6  per  cent  bonds 
to  be  sold  at  not  less  than  93  per  cent,  proceeds,  $8,000  to  pay  out- 
standing notes,  remainder  for  expenses,  additions,  and  betterments. 
Mortgage  or  deed  of  trust  authorized  to  be  wcecuted  by  supplemental 
order  November  8,  1917. 

Re  San  Joaquin  light  &  P.  Corp.  Decision  No.  4602,  Application 
No.  3140,  Aug.  30,  1917,  $745,000  face  value  6  per  cent  first  and 
refimding  mortgage  bonds,  to  sell  at  the  present  time,  $594,000  face 
value  at  not  less  than  95,  proceeds  to  cover  expenditures  for  additions 
and  betterments  to  plant.  First  supplemental  order  authorizing  use 
of  proceeds  of  $410,000  of  bonds  to  reimburse  treasury  in  part  for 
capital  expenditures  subsequent  to  December  31,  1916,  and  to  use 
proceeds  i^ter  reimbursement  of  treasury  to  pay  current  indebted- 
ness. Second  supplemental  order  authorizing  use  of  proceeds  of 
$93,000.  Series  ^*C"  6  per  cent  bonds  to  reimburse  treasury  in  part 
for  capital  expenditures,  October  26,  1917.  Third  supplemental 
order  authorizing  use  of  proceeds  of  $242,000  of  bonds  to  reimburse 
treasury  in  part  for  capital  expenditures,  November  27,  1917. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  4623,  Application  Nos. 
2915,  and  3107,  Sept.  6,  1917,  10  promissory  notes  of  the  face  value 
of  $435,853.35  and  to  issue  and  pledge  as  collateral  security  for  pay- 
ment, 400  of  its  bonds. 

Re  Pasadena  Consol.  Water  Co.  Decision  No.  4627,  Application 
No.  3124,  Sept.  8,  1917,  217  shares  common  capital  stock  to  be 
issued  at  the  par  value  of  $100  each,  part  of  such  stock  to  be  issued 
in  exchange  for  the  stock  of  the  Precipice  Canyon  Water  Company, 
and  balance  to  be  sold  at  not  less  than  par,  proceeds  to  be  appliai 
as  part  payment  for  stock  of  the  same  company. 

Re  San  Diego  Consol.  Gas  &  E.  Co.  Decision  No.  4629,  Applica- 
tion No.  3071,  Sept.  8,  1917,  $345,000  par  value  7  per  cent  pre- 
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ferred  stock  to  be  sold  at  not  less  than  par,  $500,000  face  value  of 
5  per  cent  first  mortgage  bonds  to  be  sold  at  not  lees  than  88^  plus 
accrued  interest,  $400,000  face  value  two-year  6  per  cent  notes  to  be 
sold  at  not  less  than  98.  Authority  granted  to  pledge  $335,000 
bonds  by  first  supplemental  orded,  authcMrity  granted  to  use  proceeds 
of  pledge  of  bonds  and  sale  of  preferred  stock  and  notes  to  pay  ac- 
counts payable,  October  8,  1917.  By  second  supplemental  order, 
remaining  $165,000  authorized  to  be  pledged  to  secure  in  part  the 
pa3rment  of  above  notes,  November  19,  1917. 

Re  General  Motor  Transp.  Co.  Decision  No,  4637,  Application 
No.  3089,  Sept.  13,  1917,  $40,000  par  value  common  stock  to  be  sold 
for  the  purpose  of  purchasing  equipment  for  auto  bus  corporation. 

Re  Humboldt  Transit  Co.  Decision  No.  4639,  Application  No. 
3143,  Sept.  13,  1917,  authority  granted  to  issue  a  6  per  cent  one-day 
note  in  the  sum  of  $20,000  and  to  issue  and  pledge  as  collateral 
security  for  said  note,  $40,000  of  its  first  mortgage  5  per  cent 
bonds,  to  take  up  the  note  to  be  issued  instead  of  the  note  of  the 
same  value  issued  under  authority  of  the  Commission  in  Decision 
No.  2122,  dated  Feb.  3,  1915. 

Re  Coast  Counties  Gas  &  E.  Co.  Decision  No.  4653,  Application 
No.  3116,  Sept.  19,  1917,  $80,000  par  value  first  preferred  capital 
stock  to  be  sold  at  not  less  than  85,  proceeds  to  be  used  partly  to 
discharge  outstanding  notes  of  applicant,  the  balance  for  ceritain 
capital  expenditures  as  specified  in  supplemental  order  from  the 
Commission.  Use  of  portion  of  proceeds  authorized  (Jan.  28,  1918). 
1918). 

Re  Associated  Water  Co.  Decision  No.  4684,  Application  No.  3125, 
Sept.  29,  1917,  order  authorizing  issuance  of  245  shares  of  capital 
stock  of  the  par  value  of  $100  per  share,  such  stock  to  be  issued  to 
Associated  Oil  Company  in  lieu  of  a  like  amount  of  stock  heretofore 
issued  to  the  oil  company  without  authorization  in  exchange  for  its 
water  properties. 

Re  Fortuna  Water  Co.  Decision  No.  4702,  Applicaticm.  No.  2877, 
Oct.  3,  1917,  $1,550  notes  to  be  issued  at  not  less  than  par,  for  the 
purpose  of  retiring  a  note  in  a  like  face  value. 

Re  Happy  Valley  Land  &  Water  Co.  Decision  No.  4714,  Applica- 
tion No.  3225,  Oct.  3,  1917,  order  granting  permission  to  issue  two- 
year  note  in  the  sum  of  $4,500  bearing  interest  at  the  rate  of  7  per 
cent  per  year,  such  note  to  be  issued  in  renewal  of  a  note  of  a  like 
face  value. 

Re  City  Water  Co.  Decision  No.  4716,  Application  No.  3156, 
Oct.  3, 1917,  order  granting  authority  to  issue  for  a  term  not  exceed- 
ing two  years,  note  or  notes  for  the  sum  of  $9,000,  bearing  interest 
at  not  more  than  7  per  cent  per  annum;  auUiority  also  granted  to 
pledge  $6,000  6  per  cent  serial  bonds  to  secure  the  payment  of  $5,000 
of  notes  authorized  to  be  issued. 
P.U.R.1918B. 
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Be  Economic  Qa3  Co.  Decision  No,  4731,  Application  No.  3206, 
Oct.  8,  1917,  $30,000  promissory  notes  to  be  issued  in  lieu  of  a  note 
of  a  like  face  ydue,  heretofore  issugd  for  proper  capital  purposes, 
though  not  authorized  by  this  Gonmxission;  said  authorization  con- 
ditioned upon  the  securing  by  applicant  of  the  return  to  trustees  of 
$5,000  face  value  5  per  cent  bonds  issued  contrary  to  the  provisions 
of  the  prior  decision  of  the  Commission. 

Re  Coast  Counties  Gas  &  E.  Co.  Decision  No.  4751,  Application 
No.  3265,  Oct.  16,  1917,  order  authorizing  the  issuance  of  5  per 
cent  note  in  the  sum  of  $20,000  with  permission  to  renew  the  same 
provided  the  aggregate  terms  do  not  exceed  one  year,  such  note  to 
be  issued  in  renewal  of  a  note  of  a  like  face  value. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4767,  Application 
No.  3202,  Oct.  20,  1917,  order  granting  permission  to  telephone 
company  to  purchase  at  $60  per  share  trust  certificates  representing 
5,000  shares  of  4  per  cent  preferred  capital  stock  of  the  United  States 
Long  Distance  Telephone  &  Telegraph  Company.. 

Re  Sacramento  Gas  Co.  Decision  No.  4782,  Application  No.  2990, 
Oct.  22,  1917,  order  granting  permission  to  gas  company  to  invest 
$10,000  United  States  Government  4  per  cent  Liberty  Loan  Bonds, 
said  bonds  to  be  deposited  with  the  Anglo  California  Trust  Company, 
trustee,  and  ttie  interest  thereof  to  be  added  to  the  principal  of  the 
fund. 

Re  San  Jose  Waterworks,  Decision  No.  4796,  Application  No. 
32G6,  Oct.  26,  1917,  $135,000  common  capital  stock  to  be  sold  at 
not  less  than  par,  $125,000  par  value  or  such  amount  as  may  be 
necessary  to  be  used  for  the  purpose  of  refunding  outstanding  note 
and  $20,000  of  said  proceeds  to  reimburse  treasury  covering  capital 
expenditures  made. 

Re  Southern  California  Edison  Co.  Decision  No.  4806,  Applica- 
tion No.  3152,  Oct.  31,  1917,  order  granting  permission  to  purchase 
90.3  shares  of  preferred  and  15.6  shares  of  common  stock  of  the 
Ventura  County  Power  Company  for  the  sum  of  $5,053.95. 

Re  Inglewood  Water  Co.  Decision  No.  4804,  Application  No. 
3251,  Oct  31,  1917,  $57,515.51  two  three-year  notes  to  be  issued  for 
the  purpose  of  refunding  two  promissory  notes  of  a  like  face  value ; 
request  for  permission  to  issue  notes  for  the  purpose  of  paying  ac- 
crued interest  on  above  obligations  on  the  grounds  that  it  has  re- 
invested earnings  in  plant,  deferred,  pending  the  submission  of 
specific  statements  showing  the  amount  of  earnings  invested  for 
capital  purposes.  Issuance  of  additional  notes  authorized  (Dec.  5, 
1917). 

Re  Producers  Gas  &  Fuel  Co.  Decision  No.  4815,  Application  No. 
3165,  Nov.  7,  1917,  order  authorizing  the  issuance  of  1,000  shares 
of  stock  of  the  par  value  of  $100  per  share,  such  stock  to  be  sold  af? 
not  less  than  80,  proceeds  to  be  used  in  the  construction  of  ap-i 
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plicanf  s  natural  gas  transHiission  and  didtribntion  system  in  Eem 
county. 

Indian  Valley  R.  Oo.  Decision  No.  4854,  Application  No.  3217, 
Nov.  19,  1917,  $160,000  par  value  common  capital  stock,  to  be  sold 
at  not  less  than  par,  proceeds  to  be  used  to  discharge  indebtedness 
and  for  additions  and  improvements. 

Be  Southern  Coimties  Gas  Co.  Decision  No.  4880,  Application 
No.  2974,  Nov.  26,  1917,  $79,000  face  value  of  bonds,  to  be  sold  for 
not  less  than  85  per  cent,  proceeds  to  the  amotmt  of  $34,000  to  be 
used  to  discharge  notes  and  accounts  payable,  the  balance  to  reim- 
burse treasury  covering  capital  expenditures  made. 

He  Saticoy  Warehouse  Co.  Decision  No.  4882,  Application  No. 
3243,  Nov.  27,  1917,  500  shares  of  capital  stock  of  the  par  value 
of  $50  per  share,  to  be  sold  at  not  less  than  par,  proceeds  of  437 
shares  to  be  used  for  the  purpose  of  acquiring  property  and  con- 
structing a  warehouse,  proceeds  of  the  balance  of  stock  to  be  used 
only  for  such  capital  purposes  as  are  hereafter  authorized  by  the 
Commission. 

Be  Quincy  Western  E.  Co.  Decision  No.  4891,  Application  No. 
3307,  Nov.  27,  1917,  order  authorizing  the  Quincy  Kailway  to  issue 
$40,000  face  value  of  its  common  capital  stock  to  be  sold  at  not  less 
than  par;  $25,000  of  the  proceeds  to  pay  for  the  railroad  property 
acquired  from  the  Quincy  Western  Bailway  Company,  the  balance 
to  be  expended  only  for  such  other  capital  purposes  as  are  herein- 
after designated  by  the  Commission. 

Be  Southern  Counties  Gas  Co.  Decision  No.  4918,  Application 
No.  3340,  Dec.  4,  1917,  $400,000  ten-year  6  per  cent  debentures  to 
be  sold  at  not  less  than  90,  proceeds  to  be  expended  for  the  purposes 
of  discharging  notes  and  accounts  payable  and  to  reimburse  treasury 
for  capital  expenditures  made.  Authority  to  issue  two-year  6  per 
cent  notes  at  not  less  than  92  in  lieu  of  above  bonds  (Dec.  14,  1917). 

Be  San  Francisco-Oakland  Terminal  B.  Oo.  Decision  No.  4950, 
Application  No.  3365,  Dec.  13,  1917,  order  granting  permission  to 
issue  its  6  per  cent  demand  notes  in  the  sum  of  $218,459.64,  and  to 
issue  and  pledge  as  security  therefor  $337,000  face  value  of  general 
lien  bonds,  such  notes  to  be  issued  in  renewal  of  outstanding  obliga- 
tions. 

Be  Imperial  Utilities  Corp.  Decision  No.  4964,  Application  No. 
3079,  Dec.  14,  1917,  $10,000  common  capital  stock,  to  be  sold  at 
not  less  than  par,  proceeds  to  be  used  to  discharge  indebtedness  in- 
curred through  money  advanced  by  stockholders  and  used  for  proper 
capital  purposes. 

Be  Oakland,  A.  &  E.  B.  Co.  Decision  No.  4983,  Application  No. 

3304,  Dec.  21,  1917,  order  authorizing  renewal  for  a  period  of  not 

to  exceed  December  31,  1918,  promissory  notes  aggregating  a  total 

sum  of  $99,691.13,  and  to  pledge  as  security  for  certain  of  such  notes 
P.U.n.ioiSB. 


Digitized  by 


Google 


APPENDIX.  1013 

109  of  its  first  mortgage  bonds,  provided  that  at  no  time  shall  the 
notes  exceed  60  per  cent  of  the  bonds  pledged  as  security  therefor. 

Re  Puente  City  Water  Co.  Decision  No.  4989,  Applicaticm  No. 
3375,  Dec.  26,  1917,  order  authorizing  the  execution  of  a  mortgage 
and  the  issuance  thereunder  of  a  five-year  note  in  the  sum  of  $7,000, 
the  proceeds  thereof  to  discharge  three  outstanding  notes  amounting 
to  $6,800,  the  balance  for  improvements  to  plant ;  also  to  issue  $600 
capital  stock  for  the  purposes  of  discharging  a  like  face  value  of 
notes. 

Re  Pacific  Gas  &  E.  Co.  Decision  No.  4997,  Application  No.  3384, 
Dec.  31,  1917,  order  authorizing  use  of  $1,491,151.35  of  proceeds  of 
general  and  refunding  bonds  heretofore  authorized  for  purpose  of 
reimbursing  treasury  for  like  amount  used  for  acquiring  bonds  of 
the  Oro  Electric  companies.  Balance  of  proceeds  to  the  amount 
of  $771,348.65  used  to  reimburse  treasury  for  capital  expenditures 
made  prior  to  August  31,  1917,  February  4,  1918. 

Re  Mt.  Tamalpais  &  M.  W.  R.  Co.  Decision  No.  5002,  Application 
Nos.  3361,  3352,  Dec.  31,  1917,  order  authorizing  the  issuance  to 
the  First  National  Bank  of  San  Francisco  its  6  per  cent  two-year 
$10,000  note;  and  to  the  Union  Trust  Company  of  San  Francisco 
its  6  per  cent  two-year  note  of  an  aggregate  face  value  of  $22,500, 
and  to  issue  $18,500  in  bonds  and  pledge  said  bonds  to  secure  the 
pavment  of  $15,000  face  value  of  notes. 

Re  San  Francisco-Oakland  Terminal  Railways,  Decision  No.  5009, 
Application  No.  3425,  Jan.  4,  1918,  order  authorizing  the  issuance 
and  pledging  of  $17,000  face  value  general  lien  mortgage  bonds  and 
collateral  security  for  a  promissory  note  in  the  principal  sum  of 
$9,000  bearing  interest  at  6  per  cent  per  annum,  proceeds  of  said 
note  to  be  used  in  securing  a  certified  check  to  be  deposited  with 
Maryland  Casualty  Company  as  collateral  security  for  the  execution 
and  delivery  of  an  undertaking  rfnd  stay  bond  on  appeal  in  the  case 
of  Boa  V.  San  Francisco-O^land  Terminal  Railways. 

Re  Downey  Home  Teleph.  &  Teleg.  Co.  Decision  No.  5020,  Ap- 
plication No.  3401,  Jan.  8,  1918,  $15,000  capital  stock  to  be  sold  at 
not  less  than  par,  proceeds  to  be  used  to  retire  like  amount  of  out- 
standing bonds  to  obtain  a  release  of  the  deed  of  trust  given  to  secure 
the  payment  of  said  bond. 

Re  Corcoran  Water  &  Gas  Co.  Decision  No.  5021,  Application 
No.  3028,  Jan.  9,  1918,  $5,000  6  per  cent  first  mortgage  bonds  to  be 
sold  for  not  less  than  85  per  cent  of  face  value  plus  accrued  interest, 
proceeds  to  be  used  to  discharge  $3,747  of  indebtedness  incurred 
through  additions  and  betterments,  the  balance  of  proceeds  to  be 
held  in  applicants  treasury  to  be  expended  only  under  supplemental 
orders  of  the  Commission. 

Re  Needles  Gas  &  E.  Co.  Decision  No.  5035,  Application  No.  3410, 
P.U.R.1918B. 
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Jan.  lly  1918^  $12,000  6  per  cent  promissory  notes  to  be  sold  at  not 
less  than  par,  proceeds  to  be  used  for  the  purpose  of  discharging  two 
outstanding  demand  notes  totaling  $7^500,  the  baknoe  to  discharge 
a  portion  of  its  outstanding  accounts. 

Be  Richmond  &  S.  R.  Ferry  &  Transp.  Co,  Decisiw  No.  5037, 
Application  No.  3376,  Jan.  16,  1918,  order  granting  permiasion 
to  issue  750  shares  of  capital  stock  of  the  par  value  of  $100  per 
share,  666  shares  to  be  issued  at  full  face  value  covering  equipment, 
additions,  and  improvements  to  its  system,  the  balance  for  additions 
and  betterments  as  provided  by  supplemental  orders  of  Commission. 

Be  Hawthorne  Electric  &  Water  Co.  Decision  No.  5048,  Applica- 
tion No.  1276,  Jan.  17,  1918,  order  denying  permission  to  issue 
$25,000  face  value  of  bonds,  and  execute  mortgage  securing  same  for 
purpose  of  discharging  certain  outstanding  indebtedness. 

Be  Forrest,  Decision  No.  5049,  Application  No.  3391,  Jan.  17^ 
1918,  order  granting  Bed  Star  Stage  Line  Transportation  Company 
permission  to  issue  $10,000  par  value  of  its  capital  stock,  $5,000 
par  value  thereof  to  be  issued  in  exchange  for  its  automobile  stage 
line  properties,  the  balance  to  be  expended  for  future  additions  and 
betterments  in  accordance  with  supplemental  orders  of  the  Com- 
mission. 

Be  Coast  Counties  Gas  &  E.  Co.  Decision  No.  5067,  Application 
No.  3449,  Jan.  24,  1918,  $23,000  6  per  cent  promissory  notes  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  for  the  purposes  of 
discharging  a  note  of  a  like  face  value. 

Be  Pickwick  Stages,  Northern  Division,  Decision  No.  5070,  Ap- 
plication No.  3436,  Jan.  25,  1918,  order  authorizing  the  issuance 
of  $12,050  par  value  capital  stock,  $12,000  to  be  issued  in  exchange 
for  stage  properties,  and  $50  to  be  issued  in  lieu  of  a  like  amount  of 
stock  heretofore  issued  without  an  order  from  the  Bailroad  Commis- 
sion for  the  purpose  of  qualifying  directors. 

Connecticut— "Re  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2557, 
Oct.  31,  1917,  approval  of  the  acquisition  by  railroad  company  of 
stock  and  bonds  and  notes  beneficial  interest  owned  by  the  New 
England  Navigation  Company. 

Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2620,  Jan.  4,  1918, 
approval  of  the  issuance  of  442,200  shares  of  preferred  capital  stock 
at  the  price  not  less  than  $100  per  share,  proceeds  to  be  used  for 
paying  floating  indebtedness. 

District  of  Columbia. — Be  Potomac  Electric  Power  Co.  Order  No. 
241,  P.  XJ.  C.  No.  2016.1,  Jan.  5,  1918,  $1,592,000  general  improve- 
ment 6  per  cent  debenture  bonds  to  be  sold  for  the  highest  price 
obtainable,  proceeds  to  be  used  for  the  payment  of  cost  of  certain 
extensions,  additions,  betterments,  and  improvements. 

Illinois,— Re  Streckfus  S.  B.  Line,  No.  6678,  June  4,  1917, 
$33,000  twenty-year  7  per  cent  gold  bonds  to  be  sold  for  not  less  than 
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par  and  accrued  intereet^  proceeds  to  be  aj^lied  to  the  Tefimding  ol 
the  outstanding  indebtedness  as  follows^  original  purchase  notes 
to  the  Harris  Trust  ft  Savings  Bank^  short  term  notes  to  the  German 
Savings  Bank^  and  short  term  note  to  the  improved  Combustion 
Company. 

Ee  Moline,  E.  I.  &  E.  Traction  Co.  No.  63«3,  June  28,  1917, 
$20,000  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  and  lawful  refunding  of  obligations  incurred 
for  construction,  extension,  or  improvements  of,  or  additions  to 
facilities. 

Be  People's  Power  Co.  No.  6324,  June  28,  1917,  $275,000  capital 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the 
discharge  and  lawful  refunding  of  obligations  incurred  for  the  con- 
struction, extension,  or  improvement  of,  or  additions  to  facilities. 

Ee  Tri  City  E.  Co.  No.  6325,  June  28,  1917,  $300,000  capital 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the 
discharge  and  lawful  refunding  of  obligations  incurred  for  con- 
struction, extension,  or  improvement  of,  or  additions  to  facilities. 

Ee  Alton  Water  Co.  No.  6555,  June  2S,  1917,  $48,000  capital 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  to  reimburse 
treasury  for  expenditures  on  capital  account. 

Be  Murphysboro  Electric  E.  Light,  Heat  &  P.  Co.  No.  6652,  June 
28,  1917,  $4,000  promissory  notes  to  be  sold  at  not  less  than  par 
value,  proceeds  to  be  used  for  the  discharge  of  obligations  incurred 
for  the  acquisition  of  property  and  for  construction  and  extensions 
or  improvements  of,  or  additions  to  facilities. 

Ee  Consumers  Gas  Co.  No.  6738,  June  28,  1917,  $5,000  capital 
stock  to  be  sold  for  not  less  than  par,  for  cash  or  property,  proceeds 
to  be  used  for  the  acquisition  of  gas  property  in  and  near  the  village 
of  Oblong,  and  for  the  extension  and  betterments  of  the  gas  col- 
lection and  distribution  system  and  facilities  in  and  around  the 
village  of  Oblong. 

Ee  Sparland  Teleph.  Co.  No.  6863,  June  28,  1917,  order  authoriz- 
ing  the  issuance  of  $1,000  common  capital  stock  and  $3,500  preferred 
capital  stock  and  $5,500  first  mortgage  6  per  cent  gold  bonds,  said 
stock  and  bonds  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
for  the  construction,  extension,  or  improvement  of,  or  additions  to 
facilities  and  for  the  reimbursement  of  moneys  actually  expended 
from  income  or  other  moneys  in  treasury  not  directly  or  indirectly 
secured  by  or  obtained  from  the  issuance  of  stock,  bonds,  etc.,  for 
acquisition  of  property. 

Ee  Queen  City  Gas  Co.  No.  6878,  June  28,  1917,  $17,500  capital 
stock  to  be  sold  for  cash  at  not  less  than  par,  and  bonds  in  the 
aggregate  amount  of  $5,000  to  be  sold  for  not  less  than  par,  proceeds 
to  be  used  for  liie  acquisition  of  property  taken  at  receiver's  sale,  for 
P.UJ1.1918B. 


Digitized  by 


Google 


1016  APPENDIX. 

additions  and  betterments  made  pursuant  to  order  of  the  courts  for 
bills  payable,  accrued  taxes,  and,  working  capital- 
Be  Manufactured  Ice  &  Cold  Storage  Co.  No.  6884,  June  28, 1917, 
$30,000  bonds  to  be  sold  at  not  less  than  par,  ^and  the  equivalent 
thereof  of  property  and  for  the  proper  refunding  and  discharging 
of  obligations  of  petitioner,  proceeds  to  be  used  for  the  acquisition 
of  property,  and  for  proposed  additions  and  betterments  to  facilities, 
and  for  refunding  prior  bonds. 

Re  Carrier  Mills  UtUities  Co.  No.  6709,  July  9,  1917,  $5,000 
mortgage  bonds  to  be  sold  for  cash  for  not  less  than  par,  proceeds 
to  be  used  for  proposed  extensions,  additions,  betterments,  and  for 
the  discharge  and  lawful  refunding  of  its  obligations. 

Re  Chestnut  Mut.  Teleph.  Co.  Nos.  6547,  6668,  July  23,  1917, 
$1,500  common  capital  stock  to  be  sold  for  cash  at  not  less  than  par, 
proceeds  to  be  used  for  the  acquisition  of  property,  the  properties, 
assets,  and  facilities  of  the  Chestnut  Mutual  Telephone  Company 
formerly  operated  as  a  copartnership. 

Re  Sangamon  County  Teleph.  Co.  No.  6928,  July  23,  1917, 
$16,000  promissory  notes  and  $14,700  common  capital  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  for  the  purposes  of  the 
discharge  or  lawful  refunding  of  specified  promissory  notes. 

Re  Orvil  light  Power  &  Water  Co.  No.  6957,  July  23,  1917, 
$1,200  single  unsecured  promissory  note  to  be  issued  for  cash  at 
par,  the  proceeds  to  be  used  and  applied  solely  for  the  purpose  of 
properly  refunding  and  discharging  obligations,  in  the  form  of 
promissory  notes  for  like  amount. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  6990,  July  23,  1917, 
$20,200  first  mortgage  gold  bonds  to  be  sold  for  not  less  than  85 
per  cent  of  par  value  and  accrued  interest,  proceeds  to  be  used  for  the 
construction  of  a  33,000-volt  transmission  line  and  for  the  expenses 
of  the  sales  of  above  securities  herein  authorized  and  to  make  up 
the  discount  or  difference,  if  any,  in  the  amount  realized  from  the 
sale,  to  net  not  less  than  85  per  cent  of  par  value  of  the  securities 
sold,  not  exceeding  the  sum  of  $3,030.  Authority  to  issue  $8,200, 
six  per  cent  cumulative  preferred  stock  (Sept.  15,  1917). 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  6948,  July  25,  1917,  $25,455,000 
face  value  of  general  mortgage  bonds  to  be  sold  for  cash  at  not  less 
than  90  per  cent  of  face  value,  and  accrued  interest;  proceeds  to  be 
used  for  reimbursement  for  moneys  expended  for  construction, 
extensions  or  improvements  of  or  additions  to  facilities,  and  for  re- 
imbursement for  moneys  expended  for  the  discharge  or  lawful  re- 
fimding  or  prior  issues  of  bonds. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  6962,  July  25,  1917,  $385,000 
first  and  refunding  mortgage  gold  bonds  bearing  interest  at  the  rate 
of  5  per  cent  to  be  sold  so  as  to  net  the  petitioners  not  less  than  85 
per  cent  of  the  par  value  thereof  together  with  accrued  interest, 
P.U.R.1918B. 
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proceeds  to  be  devoted  to  the  reimbursement  of  moneys  actually 
expended  from  income  for  capital  purposes^  for  the  payment  of 
expenditures  for  additions  and  extensions  of  the  property^  and  for 
refunding  purposes. 

Re  Chicago  &  W.  I.  B.  Co.  No.  6872,  July  26,  1917,  $3,763,000 
first  and  refunding  5  per  cent  mortgage  bonds,  proceeds  to  be  de- 
voted to  certain  designated  betterments.  In  order  to  raise  needed 
funds  quickly  the  utility  was  further  authorized  to  issue  $15,000,- 
000  of  <me-year  6  per  cent  collateral  gold  notes  to  be  secured  by 
pledging  $21,000,000  of  its  first  and  refimding  mortgage  bonds. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  6873,  July  28,  1917,  $12,500,- 
000  general  mortgage  gold  bonds  bearing  interest  at  5  per  cent,  also 
$12,500,000  first  and  refunding  mortgage  gold  bonds  bearing  in- 
terest at  4  per  cent,  said  first  and  refimding  bonds  to  be  sold  so  as 
to  net  the  company  not  less  than  85  per  cent  of  the  face  value  there- 
of besides  accrued  interest,  proceeds  to  be  devoted  to  refunding 
purposes. 

Re  Carlock  Farmers  Teleph.  Co.  No.  6804,  July  30, 1917,  Farmers 
Telephone  Company  of  Carlock  authorized  to  issue  $5,000  capital 
stock  for  cash  at  par,  proceeds  to  be  applied  to  the  acquisition  of  the 
telephone  property  of  the  Carlock  Farmers  Telephone  Company  in 
the  village  of  Carlock  and  vicinity. 

Re  Lyman  Teleph.  Co.  No.  6943,  July  30,  1917,  $10,000  common 
capital  stock  to  be  sold  for  cash,  at  not  less  than  par,  proceeds  to, 
be  used  in  exchange  for  former  capital,  stock  at  par,  to  the  amount 
of  $5,000,  and  the  remainder  for  extensions,  additions,  improvements, 
and  betterments. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  6995,  July  31,  1917,  order  au- 
thorizing the  issuance  of  $192,500  promissory  notes  at  not  less  than 
par,  proceeds  to  be  used  to  reimburse  company  for  extensions,  ad- 
ditions, improvements,  and  betterments,  and  fdr  refunding  notes 
now  outstanding. 

Re  Galesburg,  R.  &  N.  R.  Co.  No.  7053,  July  31,  1917,  $27,700 
par  value  capital  stock  as  par  purchase  price  of  property  of  the 
Hooppole,  Y.  &  T.  R.  Co. ;  also  $500,000  par  value  6  per  cent  bonds 
to  be  sold  at  not  less  than  75  per  cent  of  the  par  value,  proceeds 
also  to  be  devoted  to  the  purchase  of  the  properiy  of  the  above  rail- 
road. 

Re  Ross,  No.  7060,  July  31,  1917,  $43,500  promissory  notes  au- 
thorized to  be  issued  for  purchase  of  certain  steel  gondola  and  wooden 
ballast  cars. 

Re  Farina  Electric  Light  Co.  No.  7113,  Aug.  22,  1917,  $2,500  par 
value  common  capital  stock  to  be  sold  for  cash  at  not  less  than  par, 
proceeds  to  be  used  for  electric  system  owned  by  Dan  McCorwick. 

Re  New  York  C.  R.  Co.  No.  7168,  Sept.  6,  1917,  $10,000,000 
4J  per  cent  refunding  and  improvement  mortgage  -bonds ;  authority 
P.UJ1.1918B. 
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further  granted  to  pledge  such  bonds  together  with  llO^OOOyOOO  of 
4i  refunding  and  improvement  mortgage  bonds  authorized  on  April 
17,  1917,  as  security  for  $16,000,000  of  two-year  5  per  cent  col- 
lateral gold  trust  notes  to  bear  date  September  15,  1917,  «aid  notes 
to  be  sold  at  a  price  which  will  net  not  less  than  96  per  cent,  pro- 
ceeds to  be  applied  to  the  reimbursement  of  the  treasury  for  ex- 
penditures made  during  the  period  from  February  1,  1917,  to  June 
30,  1917,  for  the  acquisition  of  property,  construction,  etc.,  for  the 
refunding  of  notes  issued  for  like  purposes,  and  for  certain  additions, 
extensions,  etc.,  now  in  progress. 

Be  East  St.  Louis  &  I.  Water  Co.  No.  7169,  Sept.  6,  1917, 
$456,000  6  per  cent  first  mortgage  and  refunding  gold  bonds; 
$400,000  Series  A,  collateral  gold  notes  to  bear  interest  at  6  per 
cent  and  sold  at  not  less  than  94^  per  cent;  $450,300  7  per  cent 
preferred  cumulative  stock  to  be  sold  at  not  less  than  par,  proceeds 
to  be  used  for  additions,  betterments,  and  improvements  and  for 
the  refunding  of  lawful  outstanding  indebtedness. 

Re  Douglas  Teleph.  Co.  No.  7033,  Sept.  12,  1917,  authority  to 
issue  two  promissory  notes  of  $2,600  each  to  renew  two  promissory 
notes  of  the  aggregate  amount  of  $6,000. 

Be  Woodland  Teleph.  Co.  No.  7069,  Sept.  12,  1917,  $7,000 
capital  stock  authorized  for  purchase  of  telephone  system  and  ac- 
quisition of  property. 

Re  Galesburg  U.  Telei*.  Co.  No.  7028,  Sept.  18,  1917,  $314,600, 
6  per  cent  gold  bonds  and  1,000  shares  of  common  capital  stock  of 
the  aggregate  par  value  of  $100,000,  said  bonds  and  stock  to  be  sold 
for  not  less  than  par  and  proceeds  thereof  to  be  used  for  the  ac- 
quisition of  the  plant  of  the  Central  Union  TelejAone  Company  and 
for  the  discharge  for  lawful  refunding  of  outstanding  first  mortgage 
bonds. 

Re  Tilden  Lighting  Plant,  No.  7119,  Oct.  1,  1917,  $1,500  capital 
stock  to  be  sold  at  par  value  of  $10  per  share,  proceeds  to  be  used  for 
acquisition  of  electric  machinery  and  appliances. 

Re  St.  Louis  &  0.  R.  Co.  No.  7194,  Oct.  1,  1917,  $260,000  par 
value  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  to  reimburse  treasury. 

Re  Western  United  Gas  &  E.  Co.  No.  7216,  Oct  9,  1917,  per- 
mission granted  to  cancel  without  issuance,  $5,000  par  value  of  the 
companjr's  bonds  secured  by  its  general  mortgage. 

Re  Mandel,  No.  7102,  Oct.  10,  1917,  $7,600  capital  stock  to  be 
issued  for  cash  at  par,  proceeds  to  be  used  for  purchase  of  electric 
utility  in  Palmyra. 

Re  Cisne  Electric  Light  Co.  No.  7162,  Oct.  10,  1917,  $6,000  capi- 
tal stock  to  be  sold  for  cash  at  par,  proceeds  to  be  used  for  the  pur- 
chase of  an  electric  utility  in  the  village  of  Cisne. 

Re  Chicago  R.  Co.  No.  7215,  Oct.  23,  1917,  $2,250,198.20  first 
P.U.R.1918B. 
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mortgage  gold  bonds,  proceeds  to  be  used  for  c<»ifltructiony  acquisi- 
tion, extension,  improvement,  and  equipment  of,  and  additions  to 
the  compan/s  street  railways  and  facilities. 

Be  Ross,  Beceiver  of  Toledo,  Si  L.  &  W.  R.  Co.  No.  6596,  Oct. 
24,  1917,  $15,000  6  per  oent  notes  in  part  payment  for  elevator. 

Be  Farmers  Teleph.  Exch.  No.  6742,  Oct.  24, 1917,  $4,000  capital 
stock  of  Plymouth  Farmers  Switdiboard  Company  to  be  issued  at 
par  and  proceeds  to  be  used  for  the  acquisition  of  the  telephone  prop- 
erty of  the  Farmers  Telephone  Exchange  at  Plymouth,  to  the  amount 
of  $2,000 ;  for  the  discharge  of  obligations  to  the  amount  of  $1,000 ; 
and  for  the  construction,  extension,  and  improvement  of  facilities 
to  the  amount  of  $1,000. 

Be  Streekfus  S.  B.  Line,  No.  7046,  Oct.  24,  1917,  $20,600  capital 
stock  to  be  exchanged  for  previous  issue  of  same  amount  without 
the  authority  of  the  Commission. 

Be  Central  Illinois  Pub.  Service  Commission,  No.  7102,  Oct.  24, 
1917,  $140,000  first  refunding  5  per  cent  gold  mortgage  bonds  to  be 
disposed  of  at  not  less  than  82^  per  cent  of  their  par  value,  pro- 
ceeds to  be  used  for  reimbursing  treasury  for  expenditures  for  ex- 
tensions and  improvements  and  for  the  discharge  of  certain  under- 
lying obligations. 

'  Be  Evanston  B.  Co.  No.  7161,  Oct.  24, 1917,  $6,400  general  mort- 
gage 6  per  cent  bonds,  in  exchange  for  first  mortgage  bonds  pur- 
chased with  funds  deposited  by  the  Evanston  Bailway  Company  with 
the  Merchants*  Loan  ft  Trust  Company;  to  create  a  sinking  fund. 

Be  People's  Teleph.  Co.  No.  7230,  Oct.  24,  1917,  $10,000  par 
value  of  its  first  mortgage  6  per  cent  gold  bonds  for  the  discharge  or 
lawful  refunding  of  obligations;  company  authorized  to  execute  its 
deed  of  trust  upon  all  of  its  property  and  assets  to  C.  B.  Zinser,  as 
trustee,  to  secure  a  maximum  issue  of  $20,000  par  value  of  first 
mortgage  6  per  cent  gold  bonds. 

Be  Public  Service  Co.  No.  7240,  Oct.  24,  1917,  $1,500,000  col- 
lateral gold  notes  and  $2,000,000  first  and  refunding  mortgage  gold 
bonds,  proceeds  to  be  used  to  reimburse  company  for  expenditures 
in  the  purchase  of  certain  underlying  bonds,  for  the  acquisition  of 
property  and  for  betterments  and  improvements. 

Be  Alton  &  E.  Electric  B.  Co.  No.  7306,  Oct.  24,  1917,  $60,000 
first  mortgage  6  per  cent  bonds,  to  be  issued  at  not  less  than  95, 
proceeds  to  be  used  for  the  construction,  extension,  and  improvement 
to  facilities  and  for  the  expense  of  the  sale  of  the  bonds. 

Be  Burke's  Storage  Co.  No.  7122,  Oct.  25, 1917,  $5,000  additional 
capital  stock  authorized  to  be  issued  at  par,  proceeds  to  be  used  to 
retire  a  like  amount  of  interest  bearing  short  term  notes.  Mort- 
gage bonds  to  the  amount  of  $5,000  to  be  sold  at  not  less  than  par, 
plus  accrued  interest,  proceeds  to  be  applied  to  the  discharge  of  like 
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araoimt  of  present  outstanding  indebtedness,  authorized  by  sup- 
plemental c^-der  December  10,  1917. 

Re  Chicago  City  R.  Co.  No.  7213,  Oct.  25,  1917,  $2,000,000  5 
per  cent  mortgage  gold  bonds  under  the  mortgage  deed  of  trust 
dated  July  1,  1907,  to  the  First  Trust  &  Savings  Bank,  proceeds  to 
be  used  for  the  acquisition  of  property  and  construction  purposes. 

Re  Western  United  Gas  &  E.  Co.  No.  7343,  Oct.  25,  1917,  order 
granting  permission  to  electric  company  to  issue  its  general  mortgisfcge 
gold  bonds  series  C,  bearing  interest  at  the  rate  of  5  per  cent  per 
annum  in  the  amount  of  $54,000,  said  bonds  to  be  issued  for  cajsh  at 
not  less  than  85  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  applied  for  the  reimbursement  of  moneys  actually  ex- 
pended from  income,  or  any  other  moneys  in  the  treasury  not  directly 
or  indirectly  secured  by  or  obtained  from  the  issue  of  stocks,  bonds, 
etc.,  and  for  the  payment  of  75  per  ceBl  of  the  expenditures  of  said 
petitioner  between  May  1,  1917  and  August  31,  1917,  for  the  prop- 
erty constructed  or  acquired  as  and  for  additions  to  or  improvements 
and  extensions  of  property  of  said  petitioner. 

Re  Illinois  C.  R.  Co.  No.  6638,  Oct.  31,  1917,  $6,360,000  Illinois 
Central  Railroad  Company  refunding  mortgage  4  per  cent  gold 
bonds;  $8,206,100  Illinois  Central  Railroad  Company  and  Chicago^ 
St.  Louis,  &  New  Orleans  Railroad  Company  joint  first  refunding 
mortgage  5  per  c«it  bonds;  proceeds  to  be  used  for  reimbursement, 
for  expenditures,  for  additions  and  betterments  and  for  purchase  by 
the  Chicago,  St.  Louis,  &  New  Orleans  Railroad  Company  of  cer- 
tain securities. 

Re  Chicago  Short  Line  R.  Co.  No.  7239,  Oct.  31,  1917,  $300,300 
capital  stock  for  the  acquisition  of  property,  construction,  extension,, 
and  improvements  of  facilities,  purchase  of  additional  equipments 
and  refunding  of  obligations. 

Re  Indiana  Harbor  Belt  R.  Co.  No.  7414,  Nov.  5,  1917,  order 
granting  permission  to  railroad  company  to  increase  capital  stock 
from  $2,450,000  to  $5,000,000;  $2,550,000  to  be  issued  for  discharge 
and  refunding  of  promissory  notes  of  like  amount;  the  excess  of 
$16,280.06  in  the  amount  of  promissory  notes  over  the  par  amoimt  of 
capital  stock  to  be  adjusted  by  cash  payments  or  by  new  demand 
notes  for  said  excess. 

Re  Franklin  County  Traction  Co.  Nos.  6281  and  6282  Consolidated, 

Nov.  13,  1917,  $26,000  stock  consisting  of  180  shares  of  common 

stock  and  340  shares  of  preferred  stock  at  par  value  of  $50  a  share 

to  be  sold  at  par,  $48,600  first  mortgage  6  per  cent  twenty-year  gold 

bonds  to  be  sold  at  not  less  than  85  per  cent  of  face  value,  proceeds 

of  stock  and  bonds  to  be  used  for  the  purchase  of  a  right  of  way, 

and  in  the  construction  and  equipment  of  its  line  of  electric  railway 

from  North  City  to  Christopher  and  a  generator  in  the  latter  city. 

Re  Trimble  Teleph.  Co.  No.  6707,  Nov.  13,  1917,  $2,000  capital 
P.U.R.1918B. 
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Btock  to  be  sold  at  not  lea^  than  par^  proceeds  to  be  used  for  the 
purchase  of  telephone  equipment. 

Be  Chicago,  B.  I,  4  P.  B.  Co.  No.  7274,  Nov.  20,  1917,  order 
authorizing  the  issuance  of  $1,000,000  general  mortgage  gold  bonds 
to  the  Bankers  Trust  Company  and  trustees;  $11,482,000  of  first 
and  refunding  mortgage  gold  bonds  to  be  sold  at  not  less  than  83^ 
per  cent  of  par  value  plus  accrued  interest,  proceeds  to  be  used  for 
the  acquisition  of  property,  construction,  extensions,  or  improvement 
of  facilities,  discharge  or  lawful  refunding  of  obligations,  for  re- 
imbursem^t  of  moneys  actually  expended  from  income,  or  from 
other  moneys  in  the  treasury  not  directly  or  indirectly  secured  by  or 
obtained  from  the  issue  of  stock  or  stock  certificates,  or  bonds,  notes, 
or  other  evidences  of  indebtedness  for  the  acquisition  of  property, 
construction,  or  improvement  of  facilities,  or  the  discharge  of  obliga- 
tions not  due  to  maintenance,  replacements,  or  substitutions. 

Be  COTtral  U.  Teleph.  Co-  Cases  Nos.  7278,  7279,  Nov.  20,  1917, 
$1,500  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  pro- 
ceeds to  be  applied  to  the  acquisition  of  telephone  property  of  the 
Central  Union  Telephone  Company,  and  to  the  extension  and  im- 
provements of  facilities  to  be  applied. 

Be  Illinois  C.  B.  Co.  7420,  Nov.  20,  1917,  $5,500,000  trust  cer- 
tificates  to  be  issued  at  not  less  than  90  per  cent  of  par  amount  and 
accrued  dividends,  proceeds  to  be  used  for  procuring  additional  rail- 
road equipment. 

Be  Urbana  &  C.  E.  Gas  &  E.  Co.  No.  7331-A,  Nov.  26,  1917, 
$53,000  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
applied  only  to  the  discharge  or  lawful  refunding  of  obligations 
incurred  for  the  ccmstruetion,  extension,  or  improvement  of  or  ad- 
dition to  facilities. 

Be  Urbana  &  C.  B.  Gas  &  E.  Co.  No.  7331-B,  Nov.  26,  1917, 
$51,000  capital  stock  additional  to  the  $53,000  authorized  to  be 
issued  by  order  of  even  date,  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  applied  only  to  the  discharge  or  lawful  refunding  of 
obligations  incurred  for  the  construction,  extension,  or  improvement 
of  or  addition  to  the  facilities. 

Be  Decatur  B.  &  Light  Co.  No.  7332,  Nov.  26,  1917,  $60,000 
consolidated  and  refunding  mortgage  5  per  cent  gold  bonds  to  be 
sold  for  not  less  than  85  per  cent  of  par  value  plus  accrued  interest, 
proceeds  to  be  applied  to  the  discharge  or  lawful  refunding  of  obli- 
gations incurred  for  the  construction,  extension,  or  improvement  of 
or  addition  to  facilities. 

Be  Danville  Street  B.  &  Light  Co.  No.  7333-B,  Nov.  26,  1917, 
$13,000  consolidated  and  refunding  5  per  cent  debenture  gold  bonds 
to  be  sold  at  not  less  than  85  per  cent  of  par  value  plus  accrued 
interest,  proceeds  to  be  applied  to  the  discharge  or  lawful  refunding 
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of  obligations  of  company  incurred  for  tiie  construction^  extension, 
or  improvement  of  or  addition  to  facilities. 

Ee  Urbana  &  C.  B.  Gas  &  E.  Co.  No.  7452,  Nov.  26, 1917,  $32,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  applied 
to  the  discharge  or  lawful  refunding  of  obligations  incurred  for  the 
construction,  extension,  or  improvement  of  or  additions  to  facilities. 

Re  Monmouth  Pub.  Service  Co.  No.  7478,  Nov.  26, 1917,  $592,000 
first  refunding  and  improvement  6  per  cent  gold  bonds  to  be  sold 
for  not  less  than  90  per  cent  of  par  value  |du8  accrued  interest, 
proceeds  to  be  used  for  the  purpose  of  refunding  and  retiring  under- 
lying bonds. 

Be  Bloomington  &  N.  B.  &  Light  Co.  No.  7a30-A,  Nov.  28,  1917, 
$8,000  first  and  general  Qiortgage  5  per  cent  gold  bonds  to  be  sold 
at  not  less  than  85  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  applied  only  to  the  discharge  or  lawful  refunding  of 
obligations  incurred  for  the  construction,  extension,  or  improvement 
of  or  addition  to  facilities. 

Be  Bloomington  &  N.  B.  ft  Light  Co.  No.  7330-B,  Nov.  28,  1917, 
$23,000  first  and  general  mortgage  5  per  cent  gold  bonds  to  be  sold 
at  not  less  than  85  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  applied  to  the  discharge  or  lawful  refunding  of  obliga- 
tions incurred  for  the  construction,  extension,  or  improvement  of  or 
addition  to  facilities. 

Be  Danville  Street  B.  ft  Light  Co.  No.  7333-A,  Nov.  28,  1917, 
$58,000  consolidated  and  refunding  5  per  cent  debenture  gold  bonds 
to  be  sold  at  not  less  than  85  per  cent  of  par  value  plus  accrued 
interest,  proceeds  to  be  applied  only  to  the  discharge  or  lawful  re- 
funding of  obligations  of  company  incurred  for  the  construction^ 
extension,  or  improvement  of  or  addition  to  facilities. 

Be  Madisim.  County  Light  &  P.  Co.  No.  7450,  Nov.  28,  1917, 
$38,000  6  per  cent  cumulative  preferred  capital  stock  to  be  sold  for 
not  less  tlmn  pa]%  proceeds  to  be  applied  only  to  the  discharge  of 
lawful  refunding  of  obligations  incurred  for  the  constructicm,  ex- 
tension, or  improvement  of  or  additions  to  facilities. 

Be  Madison  County  Light  &  P.  Co.  No.  7451,  Nov.  28,  1917, 
$33,000  first  mortgage  5  per  cent  gold  bonds  to  be  sold  for  not  less 
than  85  per  cent  of  par  value  and  accrued  interest,  proceeds  to  be 
applied  only  to  the  discharge  or  lawful  refimding  or  obligations  in- 
curred for  the  construction,  extension,  or  improvement  of  or  addi- 
tions to  facilities. 

Be  Danville,  U.  &  C.  B.  Co.  No.  7453,  Nov.  28,  1917,  $330,000 
6  per  cent  cumulative  preferred  capital  stock  to  be  sold  at  not  less 
than  par,  proceeds  to  be  applied  to  the  discharge  or  lawful  refund- 
ing of  obligations  incurred  for  the  construction,  extension,  or  im- 
provement of,  or  addition  to  facilities. 

Be  Decatur  B.  ft  Light  Co.  No.  7455,  Nov.  28,  1917,  $180,000 
P.U.R.1918B. 
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capital  stock  to  be  sold  at  not  less  than  par^  proceeds  to  be  applied 
only  to  discharge  or  lawful  refunding  of  obligations  incurred  for  the 
construction^  extension^  or  improvement  of  or  addition  to  facilities. 

Re  Urbana  Light,  Heat  &  P.  Co.  No.  7466,  Nov.  28,  1917,  $35,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  applied 
only  to  the  discharge  or  lawful  refunding  of  obligations  incurred 
for  the  construction,  extension,  or  improvement  of  or  addition  to 
facilities. 

Re  Bloomington  &  N.  R.  &  Light  Co.  No.  7467,  Nov.  28,  1917, 
$53,000  6  per  cent  cumulative  preferred  capital  stock  to  be  sold  at 
not  less  than  par>  proceeds  to  be  applied  only  to  the  discharge  or 
lawful  refunding  of  obligations  incurred  for  the  construction,  exten-* 
sion,  or  improvement  of,  or  addition  to,  facilities. 

Re  People's  Toll  Line  Co.  No.  7369,  Dec.  4,  1917,  $1,240  capital 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the 
acquisition  of  about  3}  miles  of  poles,  arms,  wire,  materials  on  hand, 
and  all  things  that  enter  into  the  construction  of  a  telephone  line; 
also  rights,  privileges,  frandiises  thereunto  ascertaining;  also  to 
improve  the  above  mentioned  toll  line  and  to  build  an  additional  mile 
of  toll  line. 

Re  Champaign  &  U.  Water  Co.  No.  7496,  Dec.  4,  1917,  $4,700 
common  capital  stock  and  $19,000  first  mortgi^  bonds,  said  stock 
and  bonds  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for 
construction,  extension,  or  improvement  of,  or  addition  to  facilities, 
and  for  reimbursement  of  moneys  actually  expended  from  income 
for  construction,  extension,  or  improvement  of,  or  addition  to 
facilities. 

Re  Chicago  &  I.  Traction  Co.  No.  7497,  Dec.  4,  1917,  $88,000 
•first  mortgage  5  per  cent  gold  bonds,  and  $126,700  preferred  and 
capital  stock  to  be  issued  at  not  less  than  90  per  cent  plus  accrued 
interest,  proceeds  to  be  used  for  improvements,  additions,  extensions, 
and  equipment  c(mstructed  and  acquired  between  September  1, 
1914,  and  September  30,  1917. 

Re  Rockford  &  I.  R.  Co.  No.  6729,  Dec.  6,  1917,  $154,000  first 
mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  90  per 
cent  plus  accrued  interest,  proceeds  to  be  used  for  the  reimbursement 
of  treasury  for  moneys  actually  expended  from  income  not  directly 
or  indirectly  obtained  from  the  sale  of  stock,  bonds,  or  other  evi- 
dences of  indebtedness  for  extensions,  betterments,  and  improvements 
from  November  80,  1914,  to  December  31,  1916,  on  the  properties 
of  the  Rockford  City  Traction  Company  and  the  Rockford  &  Liter- 
urban  Railway  Company;  and  for  proposed  expenditures  for  the 
acquisition  of  property,  construction  of  extensions,  betterments,  and 
improvements  to  said  property. 

Re  Atlanta  Electric  Light  ft  P.  Co.  Nos.  7398,  7399,  Dec.  6, 
1917,  $4,000  second  mortgage  6  per  cent  htmis  to  be  sold  at  par,  pro* 
P.U.R.1918B. 
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ceeds  to  be  used  solely  for  extensions  and  additions  to  electric  prop- 
erty. 

Be  Eldorado  Independent  Teleph.  Co.  Nos.  7437,  7438,  Dec.  17, 
1917,  $10,000  capital  stock  to  be  sold  for  cash  at  not  less  than  par, 
proceeds  to  be  applied  to  the  acquisition  of  the  telephone  property 
of  the  Eldorado  Independent  Telephone  Company  in  the  city  of 
Eldorado  and  vicinity. 

Be  Keokuk  Electric  Co.  No.  7569,  Dec.  17,  1917,  $150,000  first 
and  refunding  mortgage  five-year  6  per  cent  gold  bonds  to  be  sold  at 
not  less  than  97  per  cent  of  par  value  plus  accrued  interest,  proceeds 
to  be  used  for  the  purpose  of  refunding  like  amount  of  5  per  cent 
bonds  of  the  Keokuk  Oas,  Li^t  &  Coke  Company. 

Be  Mississippi  Valley  Teleph.  Co.  No.  7175,  Dec.  18,  1917,  $8,000 
first  mortgage  6  per  cent  gold  bonds  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  for  the  acquisition  of  telephone  property. 

Be  Peoria  Waterworks  Co.  No.  7400,  Dec.  18,  1917,  $265,000  first 
consolidated  mortgage  bonds  to  be  sold  for  not  less  than  85  per  cent 
of  par  value  plus  accrued  interest,  proceeds  to  be  used  for  the  re- 
imbursement of  moneys  actually  expended  from  income,  or  other 
moneys  in  treasury  not  directly  or  indirectly  secured  by  or  obtained 
from  the  issue  of  stocks,  bonds,  notes,  or  other  evidence  of  indebted- 
ness within  a  period  of  five  years  next  prior  to  date  of  application,  for 
the  acquisition  of  property  and  for  the  construction,  extension,  and 
improvement  of  or  addition  to  facilities.  Issuance  of  notes  in  lieu 
of  above  bonds  autiiorized  (Jan.  16,  1918). 

Be  Indiana  Union  Teleph.  &  Teleg.  Co.  No.  7459,  Dec.  18,  1917, 
approval  of  transfer  of  shares  of  stock  of  certain  Illinois  corpora- 
tions.   Order  modified  (Jan.  15,  1918). 

Be  Utility  Battery  Co.  Nos.  7435,  7436,  Jan.  4,  1918,  order 
authorizing  the  North  Western  light  &  Power  Company  to  issue 
$5,000  capital  stock;  $3,900  of  said  capital  stock  to  be  sold  at  not 
less  than  par  for  cash,  proceeds  to  be  used  solely  for  the  purchase 
of  electric  property  and  facilities  of  the  Utility  Battery  Company 
and  the  Mount  Prospect  Improvement  Association  for  organization 
expenses  and  for  additions  and  improvements  of  property  in  the 
village  of  Mount  Prospect. 

Be  Evanston  B.  Co.  No.  2869,  Jan.  8,  1918,  $12,063.69  first  mort- 
gage bonds  to  be  sold  for  not  less  than  95  per  cent,  and  $4,021.23 
general  mortgage  bonds  to  be  sold  for  not  less  than  80  per  cent; 
proceeds  to  be  used  to  reimburse  company  for  expenditures  incurred 
in  the  construction  and  procurement  of  right  of  way. 

Be  People's  Gas  &  E.  Co.  No.  7477,  Jan.  8,  1918,  $55,640  common 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
to  reimburse  money  actually  expended  from  income  or  other  mone}Ti 
in  the  treasury  of  company  not  directly  or  indirectly  secured  by  or 
obtained  from  stocks,  bonds,  notes  or  other  evidences  of  indebtednese 
P.U.R.1918B. 
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and  for  the  acquisition  of  necessary  property  for  the  installation  and 
completion  of  the  steam  turbine. 

Be  Thies,  No.  7373,  Jan.  15,  1918,  $800  cumulative  preferred 
stock  to  be  sold  for  not  less  than  par;  $2,000  first  mortgage  bonds 
to  be  sold  for  not  less  than  85  per  cent  of  principal  plus  accrued 
interest;  proceeds  from  said  stock  and  bonds  to  be  applied  to  the 
purchase  of  the  electric  utility  property  at  present  owned  by  F.  W. 
Thies,  in  Steeleville. 

Re  Bryant  Northwestern  E.  Co.  No.  7401,  Jan.  22,  1918,  $10,000 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  used  to  be  applied  to  the  acquisition  of  property  and  to  the  con- 
struction, extension,  or  improvement  of  tiie  proposed  railroad  of 
company.    . 

Re  Sullivan  Home  Teleph.  Co.  No.  7468,  Jan.  22,  1918,  $9,500 
6  per  cent  first  mortgage  gold  bonds  to  be  sold  for  not  less  than  par 
and  accrued  interest,  proceeds  to  be  used  for  the  discharge  or  lawful 
refunding  of  outstanding  notes  to  the  amoilnt  of  $4,235.61,  and  to 
the  reimbursement  of  moneys  actually  expended  from  income  for 
the  construction,  extension  or  improvement  of,  or  addition  to,  facili- 
ties, to  the  amount  of  $5,264.39. 

Re  Peoria  R.  Co.  No.  7652,  Jan.  22,  1918,  $95,000  general  mort- 
gage 5  per  cent  gold  bonds  to  be  sold  for  not  less  than  85  per  cent 
of  par  value  of  principal  plus  accrued  interest,  proceeds  to  be  ap- 
plied to  the  refunding  of  like  amount  of  first  and  refunding  mort- 
gage bonds  maturing  February  1,  1918,  under  the  sinking  fund 
provisions  of  the  first  and  refimding  mortgage,  dated  June  20,  1906. 

Re  Western  United  Gas  &  E.  Co.  No.  7668,  Jan.  22,  1918, 
$155,000  general  mortgage  gold  bonds  to  be  sold  for  not  less  than 
S5  per  cent  plus  accrued  interest,  proceeds  to  be  used  as  follows: 
For  the  reimbursement  for  moneys  actually  expended  from  income, 
or  any  other  moneys  in  the  treasury  not  directly  or  indirectly  secured 
by  or  obtained  from  the  issue  of  stock  or  stock  certificates,  or  bonds, 
for  the  payment  of  75  per  cent  of  the  expenditures  of  petitioner  be- 
tween September  1,  1917,  and  December  31,  1917,  to  the  amoimt  of 
$65,000;  for  the  payment  and  retirement  of  $25,000  par  value  of 
bonds,  and  for  the  payment  and  retirement  of  $90,000  par  value  of 
bonds. 

Re  Chicago,  W.  &  H.  Transp.  Co.  No.  7674,  Jan.  28, 1918,  $20,000 
common  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  as 
follows:  $500  for  organization  expenses,  $18,200  for  the  acquisition 
of  motor  trucks  and  other  property  to  be  used  in  the  transaction  of 
the  business,  and  $1,300  for  development  expenses  and  working 
capital. 

Re  Public  Service  Co.  No.  7695,  Jan.  29,  1918,  $2,000,000  col- 
lateral gold  notes  to  be  sold  at  not  less  than  90  per  cent  of  par  value 
plus  accrued  interest  and  $2,667,000  first  and  refunding  mortgage 

P.U.RJ918B.  65 


Digitized  by 


Google 


1026  APPENDIX. 

gold  bonds  to  be  sold  for  not  less  than  75  per  cent  of  par  value  plitt 
accrued  interest^  proceeds  to  be  used  for  tiie  discharge  or  lawful 
refunding  on  March  1,  1918,  of  6  per  cent  gold  debentures  of  peti- 
tioner aggregating  $1,000,000,  to  reimburse  company's  income  ac- 
count on  account  of  its  expenditures,  for  the  acquisition  of  property 
by  the  company  and  the  construction,  extension,  or  improvement  of 
or  additions  to  facilities,  and  for  the  acquisition  of  property  by  com- 
pany and  the  construction,  extension,  or  improvement  of  or  additions 
to  facilities,  as  set  forth  in  detail  in  specified  schedules. 

Re  Chicago  Union  Station  Co.  No.  7741,  Feb.  27,  1918,  order 
consenting  to  the  execution  and  delivery  by  the  Chicago  Union 
Station  Company  to  the  Illinms  Trust  &  Savings  Bank,  of  its  5 
renewal  notes,  4  of  said  notes  being  for  the  sum  of  $500,000  each, 
and  one  for  the  sum  of  $428,000,  said  notes  to  be  delivered  at  not 
less  than  par  value  with  accrued  interest. 

Indiana.— 'Re  Bryan  &  Dennis,  No.  3082,  July  20,  1917,  order 
granting  permission  to  Indiana  &  Michigan  Electric  Company  to 
issue  its  common  stock  at  the  par  value  of  $40,000  in  payment  of 
purchase  price  of  electric  light  plant  and  water  plant  purchased 
from  Fred  A.  Bryan  &  Fred  L.  Dennis. 

Re  Indiana  &  M.  Electric  Co.  No.  3084,  July  20,  1917,  $300,000, 
first  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than  85, 
proceeds  to  be  used  to  reimburse  treasury  for  moneys  expended  by 
petitioner  in  making  improvements,  additions  and  betterments  to 
its  various  plants,  and  for  the  purpose  of  making  further  additions, 
improvements  and  betterments.  Order  permitting  bonds  to  be  sold 
at  not  less  than  82  per  cent  of  par  (Sept.  10,  1917). 

Re  Home  Water  Co.  No.  3285,  July  20,  1917,  $30,000  first  mort- 
gage 5  per  cent  bonds  to  be  exchanged  for  like  amount  of  bonds  of 
said  company  which  become  due  on  August  1, 1917. 

Re  Martinsville,  No.  3268,  Aug.  10,  1917,  approval  of  the  issuance 
of  $10,000  bonds  for  not  less  than  par  for  the  purpose  of  raising 
money  to  construct  an  additional  well  for  water  system  and  to  install 
additional  pumps  and  mains  for  said  system. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  3291,  Aug.  10,  1917, 
$5,000  preferred  stock  to  be  sold  for  not  less  than  90  per  c«it  of  par 
value,  for  the  purpose  of  raising  funds  to  pay  for  equipment  for 
handling  coal  from  cars  to  the  bunker  and  storage  bins  of  said  com- 
pany. 

Re  New  Carlisle  Waterworks  &  Improv.  Co.  No.  3368,  August  28, 
1917,  $4,000  common  stock  to  be  sold  at  not  less  than  par,  and 
$8,000  preferred  stock,  at  not  less  than  94 ;  proceeds  to  be  used  W 
the  purpose  of  erecting  improvements  to  the  New  Carlisle  Water 
Works  Plant. 

Re  Indiana  Utilities  Co.  No.  3029,  Sept.  7,  1917,  $26,600  mort- 
gage bonds  to  be  sold  for  not  less  than  85  per  cent;  proceeds  of  the 
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sale  of  $21,900  of  said  bonds  to  be  used  in  Teimbursing  Ixeasnry 
of  company  for  moneys  h&tetoioTe  expended  in  making  improve- 
ments, additions  and  betterments  to  plant,  and  the  proceeds  of  the 
remaining  $4,700  of  said  bonds  to  be  used  in  making  improrements, 
additions  ai^d  betterments. 

Se  Indianapolis  Water  Co.  No.  3314,  Sept.  20,  1917,  $104,000 
30-year  first  and  refunding  mortgage  gold  bonds  to  be  soid  at  not 
less  than  85,  proceeds  to  be  nsed  to  reimburse  treasury  of  company 
for  nuHieys  actually  expended  for  betterments,  additions  and  im- 
provem^ts. 

Be  East  Chicago  ft  I.  Harbor  Water  Co.  No.  3315,  Sept  20,  1917, 
$239,500  first  mortgage  20  year  gold  bonds  to  be  sold  for  not  less 
than  80  per  cent  of  par  value,  proceeds  to  be  used  for  the  purpose 
of  reimbursing  treasury  for  moneys  actually  expended  for  additions, 
extensions,  betterments  and  improvements,  and  for  the  further  pur- 
pose of  making  additional  extensions,  betterments  and  improvements. 

Be  Avilla  Mut.  Teleph.  Co.  No.  3361,  Sept.  20,  1917,  $2,000  notes 
bearing  interest  at  the  rate  of  6  per  cent  per  annum,  to  be  sold  at 
not  less  than  par,  for  the  purpose  of  obtaining  money  to  erect  on 
land  owned  by  said  company,  a  stucco  building  to  house  company's 
telephone  exchange. 

Be  New  Boss  No,  3378,  Sepi  20,  1917,  order  granting  permission 
to  the  town  of  New  Boss  to  sell  $3,150  par  value  of  5  per  cent  bonds 
for  not  less  than  $3,161,  for  the  purpose  of  erecting  and  equipping 
an  electric  light  and  power  plant  in  said  town  of  New  Boss. 

Be  East  Gary,  No.  2918,  Sept.  28,  1917,  $3,000  4-per  cent  bonds 
to  be  sold  for  not  less  than  par,  for  the  purpose  of  refunding  $2,000 
of  an  indebtedness  of  company  for  the  purpose  of  making  improve- 
ments to  its  plant. 

Be  New  Albany  Waterworks,  No.  3325,  Sept.  28,  1917,  $19,000 
first  consolidated  mortgage  5  per  cent  gold  bonds  to  be  sold  for  not 
less  than  80  per  cent  of  par  value ;  proceeds  to  be  used  for  the  pur- 
pose of  reimbursing  treasury  for  moneys  used  in  making  additions 
and  betterments,  and  for  iiie  further  purpose  of  discharging  and 
refunding  lawful  obligations  of  said  company. 

Be  Eel  Biver  Teleph.  Co.  No.  3353,  Sept.  28,  1917,  $40,000 
capital  stock  at  not  less  than  par  for  additions,  extensions  and  im- 
provements and  to  pay  outstanding  and  legal  obligations  for  the 
acquisition  of  real  estate. 

Be  Public  Utilities  Co.  No.  3374,  Oct.  2,  1917,  $2,000,000  short 
term  notes  maturing  not  later  than  September  1,  1922,  and  authority 
to  secure  the  pajment  thweof  by  pledging  directly  to  a  trustee  under 
agreement  of  assignment  and  pledge,  which  may  contemplate  and 
provide  for  the  issue  of  $1,000,000  additional  short  time  obligations 
when  authorized  by  the  Commission,  its  first  and  refunding  30  year 
5  per  cent  gold  bonds  to  a  face  amount  of  not  to  exceed  133^  per 
P.U.R.1918B. 
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cent  of  its  short  time  obligations  secured  thereby;  sndi  diort  time 
obligations  to  bear  interest  at  6  per  cent  and  to  be  sold  at  not  less 
than  95  per  cent  of  their  par  value,  proceeds  to  reimburse  treasury 
for  expenditures  on  the  capital  account. 

Re  St.  Joseph  Heating  Co.  No.  2359,  Oct.  6,  1917,  $35,000  in 
notes  to  be  sold  at  not  less  than  75  per  cent  of  par  value,  proceeds 
to  be  used  for  the  purpose  of  constructing  a  steam  heating  plant  in 
the  city  of  South  Bend. 

Re  Indiana  R.  &  Lig^t  Co.  No.  3334,  Oct.  6,  1917,  $75,000  pre- 
ferred stock  to  be  sold  at  not  less  than  95  per  cent  of  par  to  reimburse 
treasury  for  moneys  expended  in  additions  and  betterments  to  the 
plant. 

Re  Madison  Light  &  R.  Co.  No.  2831,  Oct.  8,  1917,  $19,000  par 
value  6  per  cent  first  mortgage  bonds,  to  be  sold  at  not  less  than  90 
per  cent  of  par,  proceeds  to  be  used  for  expenses  and  improvements 
to  plant. 

Re  Interstate  Pub.  Service  Co.  No.  3367,  Oct.  10,  1917,  $41,000 
5  per  cent  first  refunding  mortgage  bonds  to  be  sold  at  not  less 
than  80  per  cent  of  par  value,  proceeds  to  be  used  for  reimbursing 
treasury  for  moneys  actually  expended  for  extensions,  betterments, 
and  improvements. 

Re  South  Bend,  No.  3445,  Oct.  26,  1917,  $40,000  par  value  bonds 
to  be  sold  at  not  less  Uian  par,  proceeds  to  be  used  to  repay  indebt- 
edness of  like  amount  to  the  Track  Elevation  Fund  of  the  city  of 
South  Bend. 

Re  Merchants'  Heat  &  Light  Co.  No.  3471,  Nov.  2,  1917,  order 
granting  permission  to  hjrpothecate  $38,000  of  first  mortgage 
twenty-year  gold  bonds  for  cash,  at  85  per  cent  of  par  value,  to  secure 
a  demand  note,  said  note  having  maturity  in  a  less  period  than  ono 
jear. 

Re  Liberty  Light  &  P.  Co.  No.  3308,  Nov.  10,  1917,  $10,884.82 
preferred  stock  to  be  sold  at  not  less  than  94,  proceeds  to  be  used  for 
extensions  and  betterments  to  plant  and  system. 

Re  Anderson,  No.  3540,  Dec.  8,  1917,  $75,000  bonds  to  be  sold  at 
not  less  than  par,  proceeds  to  be  used  for  the  purpose  of  taking  up 
and  canceling  $50,000  of  mimicipal  electric  light  bonds,  and  $16,000 
of  short  time  warrants,  maturing  on  20th  day  of  December,  1917. 
the  remaining  $9,000  to  be  applied  as  payment  on  the  purchase  of  a 
new  steam  turbine. 

Re  Locust  Grove  Teleph.  Co.  No.  3363,  Dee.  21,  1917,  order  au- 
thorizing the  issuance  of  18  shares  of  common  capital  stock  of  the 
par  value  of  $10  each,  for  the  purpose  of  acquiring  the  property 
heretofore  owned  by  copartnership  and  now  owned  by  the  Locust 
Grove  Telephone  Company. 

Re  Beard  Co-Op.  Teleph.  Co.  No.  3892,  Dec.  21,  1917,  $1,000 
common  capital  stock  to*  be  sold  for  not  less  than  par  for  the  pur- 
P.U.R.1918B. 
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pose  of  taking  up  and  canceling  the  copartnership  that  heretofore 
existed. 

Re  Wabash  Valley  Electric  Co.  No.  3561,  Dec.  21,  1917,  $100,000 
preferred  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  need 
for  purchasing  other  property;  for  extensions  and  betterments  to 
existing  plants,  or  to  rq)ay  funds  borrowed  for  extensions,  additions 
and  betterments  of  existing  plants,  and  the  purchase  of  other  prop- 
erty. 

Re  Central  Indiana  Lighting  Co.  No.  3460,  Dec.  28,  1917,  $16,000 
first  and  refunding  mortgage  6  per  cent  sinking  fund  gold  bonds  to 
be  sold  for  not  less  than  80  per  cent  of  par,  plus  accrued  interest, 
proceeds  to  be  used  for  the  construction,  extension  and  improve- 
ment of  facilities,  gas,  electric,  and  heating  plants  and  distribution 
systems  and  street  railway  system  and  equipment. 

Re  Interstate  Pub.  Service  Co.  No.  3480,  Dec.  28,  1917,  $28,000 
first  and  refimding  mortgage  gold  bonds  to  be  sold  for  not  less  than 
80,  plus  accrued  interest,  proceeds  to  be  used  for  the  purpose  of  dis- 
charging and  refunding  lawful  obligations  of  company. 

Re  St.  Joe  Teleph.  Co.  No.  3569,  Dec.  28,  1917,  $8,000  common 
capital  stock  and  $4,000  first  mortgage  ten-year  6  per  cent  bonds 
to  be  sold  at  not  less  than  par,  proceeds 'to  be  used  for  the  purpose  of 
acquiring  all  of  the  property  of  the  St.  Joe  Telephone  Company. 

Re  Gary  Street  R.  Co.  Case  No.  3451,  Jan.  7,  1918,  order  au- 
thorizing the  issuance  of  $125,000  of  its  first  mortgage  twenty-year 
5  per  cent  gold  bonds  at  85  per  cent  of  the  face  value  thereof; 
$800,000  of  its  twenty-year  5  per  cent  debenture  gold  bonds  at  75 
per  cent  of  the  face  value,  $365,000  par  value  of  its  6  per  cent  non- 
cumulative  preferred  stock  at  a  discount  of  10  per  cent  from  its 
par  value,  and  $365,000  par  value  of  its  common  stock  at  a  dis- 
count of  not  to  exceed  25  per  cent  of  its  par  value,  in  addition  to 
$10,000  cash  in  payment  for  its  street  and  interurban  railway  prop- 
erties located  in  the  cities  of  Gary,  Hammond  and  East  Chicago, 
and  in  addition  authorizing  the  sale  of  not  to  exceed  $250,000  ad- 
ditional of  its  twenty-year  5  per  cent  first  mortgage  gold  bonds,  for 
cash,  at  not  less  than  85  per  cent  of  their  principal  amount  and 
accrued  interest,  for  cash  working  capital  and  for  the  extension  and 
improvement  of  its  street  railway  system  and  service. 

Re  Boswell  Water  Co.  No.  3581^  Jan.  7,  1918,  $2,000  common 
capital  stock  to  be  sold  for  not  less  than  94,  proceeds  to  be  used  in 
paying  debts  incurred  in  the  construction  of  water  works  system  at 
the  town  of  Boswell. 

Re  Clarksville  Teleph.  Co.  No.  3607,  Feb.  1,  1918,  $1,500  common 
stock  to  be  divided  into  60  shares  of  the  par  value  of  $25  each,  to  be 
sold  for  ca^  at  not  less  than  par. 

Re  Central  Indiana  Gas  Co.  No.  3611,  Feb.  23,  1918,  $89,000 
mortgage  bonds  to  be  sold  for  not  less  than  80  per  cent  plus  accrued 
P.U.R.1918B. 
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interest^  or  to  pledge  the  same  as  security  for  obligations  of  peti- 
tioner maturing  in  less  than  one  year  and  amounting  to  not  less  than 
80  per  cent  of  par  value  of  bonds  so  pledged. 

Kansas.— Re  Lansing  Teleph.  Go.  Docket  No.  2326,  Jan.  7,  1918, 
74  G.  L.  267>  $1,000  notes  to  be  issued  for  cadi  at  not  less  than  par, 
proceeds  to  be  used  to  satisfy  judgment  against  company  and  to  pay 
indebtedness. 

Maine.— Re  Central  Maine  Power  Go.  U-200,  July  24,  1917, 
$125,000  5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  90, 
plus  accrued  interest,  proceeds  to  be  used  in  payment  of  present  in- 
debtedness of  petitioner  incurred  for  capital  purposes  and  not  now 
represented  by  bonds. 

Re  Gentral  Maine  Power  Go.  11-197,  July  81,  1917,  $700,000 
coupon  promissory  notes  to  be  sold  at  not  less  than  96  per  cent  and 
accrued  interest ;  proceeds  to  be  used  to  provide  a  fund  for  the  pay- 
ment at  maturity,  or  in  anticipation  thereof,  of  petitioner's  three- 
year  coupon  notes  due  in  1918;  and  the  -balance  to  be  used  in  pay- 
ment and  reduction  of  petitioner's  other  outstanding  notes  for  capi- 
tal expenditures. 

Be  Bangor  Power  Go.  TT-206,  Aug.  7,  1917,  $40,000  bonds  to  be 
sold  for  not  less  than  90  and  accrued  interest,  proceeds  to  be  used 
to  reimburse  the  treasury  on  account  of  expenditures  for  extensions, 
betterments  and  permanent  improvements  made  between  July  1, 
1914,  and  May  31,  1917. 

Re  Bar  Harbor  &  U.  River  Power  Go.  XJ-206,  Aug.  7,  1917, 
$32,000  first  and  refunding  mortgage  bonds  to  be  sold  at  not  less 
than  90  and  accrued  interest,  proceeds  to  be  used  to  reimburse 
treasury  on  account  of  expenditures  for  extensions,  betterments  and 
permanent  improvements  of  the  mortgaged  property  between  Jan- 
uary 1,  1915,  and  May  31,  1917. 

Re  Gentral  Maine  Power  Co.  TT-199,  Aug.  21,  1917,  $20,000 
7  per  cent  preferred  stock  to  be  sold  at  not  less  than  par  and  accrued 
interest,  proceeds  to  be  applied  on  account  of  present  outstanding 
short-term  and  demand  notes  representing  indebtedness  of  the  peti- 
tioner for  capital  purposes. 

Re  Lake  View  Electric  Co.  U-213,  Aug.  21,  1917,  $3,000  common 
stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  in  pay- 
ment of  present  lawful  indebtedness  for  the  construction  and  ac- 
quisition of  electric  plant  for  future  additions  thereto,  and  as  work- 
ing capital. 

Re  Skowhegan  Water  Co.  U-210,  Aug.  22,  1917,  $72,000  promis- 
sory notes  to  be  sold  at  not  less  than  98  per  cent  of  face  value  and 
accrued  interest,  proceeds  to  be  used  with  cash  on  hand  or  otherwise 
procured,  in  payment,  cancelation  and  dischai^e  of  all  outstanding 
bonds  and  of  mortgage  securing  the  same.    By  supplemental  order 
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of  December,  11,  1917,  company  was  authorized  in  the  alternative 
to  extend  time  of  payment  of  bonds  for  two  years. 

Be  Van  Buren  Light  &  P.  Dist.  U-214,  Aug.  28,  1917,  order 
authorizing  issuance  of  $35,000  bonds  being  70  bonds  of  the  par 
value  of  $500  each ;  $30,000  of  proceeds  from  sale  of  bonds  to  be  used 
in  payment  of  the  principal  of  the  purchase  price  of  the  property 
of  the  Van  Buren  Light  &  Power  Company,  and  the  remainder  to 
be  carried  as  a  special  deposit  in  some  bank  or  trust  company  and 
used  only  in  pa3rment  for  extensions,  additions  and  permanent  im- 
provements to  plants. 

Be  Biddeford  &  S.  Water  Co.  TT-211,  Sept.  4,  1917,  $50,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  93  per  cent,  proceeds 
to  be  applied  on  payment  on  account  on  principal  of  present  tem- 
porary indebtedness  of  company. 

Be  Biddeford  &  S.  Water  Co.  U-226,  Sept.  4,  1917,  order  au- 
thorizing water  company  to  purchase  at  par  capital  stock  of  Bidde- 
ford Building  Company  of  the  aggregate  amount  of  $1,000,  said 
purchase  to  be  made  only  from  profits  properly  devotable  to  reserves. 

Be  Brownville  Electric  Light  &  P.  Co.  11-223,  Sept.  7,  1917, 
petition  for  permission  to  issue  $5,000  common  stock  for  additional 
equipment  for  development,  dismissed,  it  appearing  that  the  issuance 
of  such  additional  capital  stock  is  not  necessary. 

Be  New  England  Teleph.  &  Teleg.  Co.  U-220,  Sept.  11,  1917, 
5,432  shares  of  common  capital  stock  of  the  par  value  of  $100  to  be 
sold  at  par,  to  pay  the  cost  of  additions,  betterments  and  permanent 
improvements  to  its  telephone  property  between  July  1,  1916  and 
June  30,  1917. 

Be  Oxford  Farmers'  Co-op.  Teleph.  Co.  XJ-219,  Sept.  13,  1917, 
order  authorizing  the  issuance  of  $1,500  capital  stock  to  be  sold  at 
not  less  than  par ;  proceeds  to  be  used  in  payment  of  present  indebt- 
edness incurred  for  capital  purposes,  for  extensions,  additions  and 
permanent  improvements  to  telephone  plant. 

Be  Central  Maine  Power  Co.  U-199,  Oct.  2,  1917,  $11,000  7  per 
cent  preferred  stock  to  be  used  to  purchase  water  privileges  on  the 
Kennebec  Biver. 

Be  Lincoln  County  Power  Co.  U-228,  Oct.  9,  1917,  $58,000  6  per 
cent  25  year  bonds  at  par,  $50,000  6  per  cent  25  year  bonds  at  92^ 
and  accrued  interest,  $100,000  common  stock  at  par,  $12,400  par 
value  preferred  stock  bearing  interest  at  8  per  cent,  for  the  purchase 
of  all  the  property  and  franchises  of  the  Twin  Village  Water  Com- 
pany and  of  the  Lincoln  County  Power  Company  formerly  the  Port- 
land Power  &  Development  Company.  Issuance  of  securities  specifi- 
cally authorized  (Dec.  12,  1917;  Jan.  23,  1918). 

Be  Mooers,  U-235,  Nov,  15,  1917,  approval  of  the  issuance  of 
$7,000  notes,  nunc  pro  tunc  with  interest  at  6  per  cent,  for  the  pur- 
pose of  paying  for  electric  plant  and  making  improvements. 
P.U.R.1918B. 
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Be  Central  Maine  Power  Co.  U-199,  Nov,  !^0,  1917,  $10,000  of  7 
per  cent  preferred  capital  stock,  proceeds  to  be  devoted  to  such 
capital  purposes  as  may  be  authorized  by  the  Commission  on  detailed 
report  of  the  petitioners*  doings  under  the  various  orders  granted 
in  this  case. 

Re  Livermore  Falls  Light  &  P.  Co.  U-237,  Nov.  2S,  1917,  $50,000 
bonds  to  be  sold  at  not  less  than  96  per  cent  and  accrued  interest, 
proceeds  to  be  used  for  the  purpose  of  paying  indebtedness  evidenced 
by  promissory  note  issued  for  capital  purposes  and  for  construction 
of  a  new  transmission  line  with  necessary  transformers  and  other 
equipment. 

Re  Lewiston,  A.  &  W.  Street  R.  Co.  R.  R.  341,  Dec.  4,  1917,  order 
authorizing  street  railway  company  to  issue  and  sell  at  not  less  than 
80  and  accrued  interest,  or  to  pledge  at  not  less  than  70  per  cent  of 
their  face  value,  $381,000  first  and  refunding  mortgage  5  per  cent 
gold  bonds  numbered  from  2554  to  2934;  proceeds  to  be  used  for 
additions,  extensions,  and  improvements  to  its  properties  made  be- 
tween July  1,  1914,  and  October  31,  1917. 

Re  Gould  Electric  Co.  U-232,  Dec.  4,  1917,  $400,000  capital 
stock  to  be  issued  for  full  payment  for  a  good  and  perfect  title  to  all 
of  the  property,  rights,  credits,  and  franchises  of  the  Maine  &  New 
Brunswick  Electrical  Power  Company,  Limited. 

Re  Monhegan  Water  Co.  TJ-241,  Dec.  4,  1917,  order  authorizing 
the  issuance  of  60  shares  of  stock  of  the  par  value  of  $10  per  share 
at  par,  to  provide  funds  for  the  purchase  of  an  additional  pump  and 
equipment  and  for  extension  of  service  mains. 

Re  Camden  &  R.  Water  Co.  U-253,  Dec.  28,  1917,  $225,000  first 
consolidated  5  per  cent  mortgage  bonds  to  be  sold  at  99,  plus  accrued 
interest,  proceeds  to  be  devoted  to  the  payment  of  first  mortgage 
bonds  of  the  Rockland  Water  Company,  due  March  1,  1919. 

Re  Central  Maine  Power  Co.  U-242,  Jan.  8>  1918,  $418,000  first 
mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than  83  per  cent 
plus  accrued  interest. 

Re  Washburn  Water  Co.  U-260,  Jan.  9,  1918,  $35,000  mortgage 
bonds  to  be  sold  at  not  less  than  93  per  cent  of  face  value  and 
accrued  interest,  $10,000  capital  stock  to  be  sold  at  not  leas  than 
par,  and  $20,000  common  capital  stock  to  be  sold  at  not  less  than 
par;  proceeds  of  stocks  and  bonds  to  be  used  for  the  payment  in 
full  of  contract  price  for  the  construction  of  water  works  and  for 
providing  a  working  capital  for  the  corporation. 

Re  Calais  Water  Co.  U-255,  U-2o6,  U-257,  U-258,  Jan.  12, 1918, 
order  authorizing  the  Calais  Water  Power  Company  to  increase  its 
capital  stock  from  $100,000  to  $200,000. 

Re  Crawford  Electric  Co.  U-254,  Jan.  28,  1918,  order  authorizing 

the  issuance  of  23  shares  of  common  capital  stock  of  the  par  value 

of  $100  per  share,  at  par,  proceeds  to  be  used  in  payment  of  principal 
P.U.R.1918B. 
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of  indebtedness  incurred  in  additions  and  extensions  to  electric  plant 
during  the  year  1917. 

He  Washington  County  Light  &  P.  Co.  XJ-238,  Feb.  11,  1918, 
$50,000  common  stock  to  pay  for  property  and  serWces;  $100,000 
of  preferred  capital  stock  carrying  interest  at  8  per  cent  and  to  be 
sold  at  not  less  than  94;  $300,000  6  per  cent  bonds  to  be  sold  at  not 
less  than  83,  proceeds  of  the  sale  of  said  preferred  stock  and  bonds 
to  be  used  for  the  acquisition  and  construction  of  an  electric  plant. 

Be  Lewiston,  A.  &  W.  Street  E.  Co.  B.  B.-375,  Feb.  18,  1918, 
order  authorizing  street  railway  company  to  issue  to  each  holder  of 
the  bonds  of  the  Lewiston,  Brunswick  &  Bath  Street  Bailway,  four 
coupons  at  the  rate  of  6  per  cent  per  annum,  payable  semiannually, 
the  last  of  which  coupons  shall  become  due  the  first  day  of  March, 
1920. 

Massachusetts. — Be  Newburyport  Gas  &  E.  Co.  July  26,  1917, 
order  authorizing  the  issuance  of  $171,000  capital  stock  for  the  pur- 
pose of  raising  funds  with  which  to  pay  floating  indebtedness  already 
incurred  for  new  constructions,  extensions  and  permanent  improve- 
ments to  its  plant  and  property. 

Be  Xew  England  Power  Co.  July  26,  1917,  order  authorizing  the 
issuance  of  20,000  preferred  and  20,000  common  shares  of  stock  of 
the  par  value  of  $100  each,  and  of  bonds  at  not  less  than  par  and 
accrued  interest  to  the  amount  of  $3,000,000 ;  proceeds  of  said  stock 
and  bonds  to  be  applied  to  the  following  purposes ;  proceeds  of  960 
common  shares  to  the  payment  and  cancelation  of  an  equal  amount 
of  the  obligations  of  the  company  incurred  for  construction  other 
than  coupon  notes  outstanding  on  June  30,  1917 ;  and  the  proceeds 
of  7,040  shares  coitmion,  to  the  payment  of  cost  of  extension  of  com- 
pany's transmission  lines  and  other  additions  to  its  plant,  subsequent 
to  Jime  30,  1917;  proceeds  of  said  bonds  and  preferred  shares  and 
of  12,000  of  common  shares  to  the  cost  of  the  construction  of  a 
storage  basin  and  the  so-called  No.  7  hydro-electric  station  on  the 
Deerfield  Biver  at  or  near  Beadsboro,  Vermont. 

Be  Wannacomet  Water  Co.  Aug.  8,  1917,  order  authorizing  the 
issuance  of  600  shares  of  new  capital  stock  of  the  par  value  of  $25 
each,  proceeds  to  be  applied  to  the  payment  and  cancelation  of  an 
equal  amount  of  indebtedness  represented  by  promissory  notes  out- 
standing on  June  30,  1917.  Place  of  sale  of  shares  not  subscribed 
for  by  stockholders  changed  from  Boston  to  Nantucket,  Mass.  (Sept. 
4,1917). 

Be  Boston  Elev.  B.  Co.  P.  S.  C.  1853,  Aug.  28,  1917,  order  grant- 
ing permission  to  the  Boston  Elevated  Bailway  Company  to  apply 
the  proceeds  of  $500,000  in  bonds,  returned  to  said  company  by  the 
treasurer  and  receiver-general  of  the  Commonwealth,  toward  the 

cost  of  permanent  additions  to  and  improvements  upon  property  of 
P.U.R.1918B. 
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petitioner  prior  to  September  1, 1915,  for  capital  purposes,  for  whidi 
no  issuance  of  capital  stock  or  bonds  have  been  heretofore  authorized. 

Re  Marlborough  Electric  Co.  Aug.  29,  1917,  order  approving  the 
issuance  of  610  shares  of  new  capital  stock  at  price  of  $160  a  share, 
the  proceeds  of  560  shares  to  be  applied  to  the  payment  and  cancela- 
tion of  an  equal  amount  of  obligations  of  company  represented  by 
promissory  notes  outstanding  on  June  30,  1917,  and  the  proceeds 
of  50  shares  to  be  applied  to  the  payment  of  the  cost  of  additions 
to  plant  made  subsequent  to  said  date. 

Be  West  End  Street  E.  Co.  P.  S.  C.  1881,  Sept.  4,  1917,  order 
approving  issuance  of  bonds  to  the  amount  of  $113,000,  proceeds 
to  be  used  for  the  purpose  of  pa)ring  necessary  cost  of  permanent 
additions  to  and  improvements  upon  property. 

Re  Milford  Electric  Light  &  P.  Co.  Nov.  2,  1917,  order  approving 
the  issuance  at  $100  per  share  of  300  shares  new  capital  stock  at  the 
par  value  of  $100  each,  proceeds  to  be  applied  as  follows;  proceeds 
of  260  shares  to  the  payment  and  cancelation  of  an  equal  amount 
of  obligations  of  company,  represented  by  promissory  notes  outstand- 
ing on  June  30,  1917,  and  the  proceeds  of  40  shares  to  the  payment 
of  the  cost  of  additions  to  its  plant  made  subsequent  to  said  date. 

Re  Pittsfield  Electric  Co.  Nov.  2,  1917,  order  authorizing  the 
issuance  of  2,250  shares  of  new  capital  stock  at  the  price  of  $125 
per  share,  proceeds  of  1,756  shares  to  be  applied  to  the  payment  and 
cancelation  of  an  equal  amount  of  the  obligations  of  the  company 
represented  by  its  promissory  notes  outstanding  on  June  30,  1917, 
and  the  proceeds  of  494  shares  to  be  applied  to  the  cost  of  additions 
to  plant  made  subsequent  to  said  date. 

Re  Springfield  Street  R.  Co.  P.  S.  C.  1783,  Nov.  2,  1917,  order 
authorizing  the  issuance  of  $3,275,000  mortgage  bonds;  proceeds  of 
bonds  amounting  to  $2,305,000  face  value  to  be  applied  exclusively 
to  the  payment,  refunding,  or  retiring  of  issues  of  bonds  issued  by 
petitioner  by  reason  of  the  purchase  by  it  of  railway  properties  and 
franchises;  and  $970,000  proceeds  of  bonds  to  be  applied  to  the 
following  purposes;  proceeds  of  $738,000  bonds  to  provide  means 
for  the  payment  of  money  borrowed  or  indebtedness  incurred  for 
additions  and  betterments  to  property  of  petitioner,  and  the  proceeds 
of  $232,000  to  provide  means  for  the  payment  of  floating  indebted- 
ness incurred  in  providing  petitioner  with  working  capital. 

Re  Milford  &  TJ.  Street  R.  Co.  P.  S.  C.  1984,  R.  R.  C.  3264, 
R.  R.  C.  5003,  R.  R.  C.  7839,  Dec.  13,  1917,  approval  of  extension 
of  the  maturity  of  an  issue  of  bonds  of  the  Milford  &  "Oxbridge 
Street  Rail\^ray  Company  to  the  amount  of  $335,000,  for  a  term  not 
exceeding  5  years  and  to  increase  the  rate  of  interest  upon  the  same 
to  an  amount  not  exceeding  7  per  cent  per  annum. 

Re  Milford  &  U.  Street  R.  Co.  P.  S.  C.  1985,  R.  R.  C.  1576,  Dec. 

13,  1917,  approval  of  the  extension  of  maturity  of  the  issue  of  bonds 
P.U.R.1918B. 
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of  tbe  Milford^  Hollkton  ft  Framingham  Street  Bailway  Oompany 
to  the  amonnt  of  $165>000,  assumed  by  ibe  Milford  &  XTxbridge 
Street  Bailway  Company  for  a  term  iiot  exceeding,  fiye  years  and  to 
the  increase;  in  the  rate  of  interest  to  an  amount  not  exceeding  7  per 
eent  per  annum. 

Be  Swansea  &  S.  Street  B.  Co.  P.  S.  C.  1956,  Dec*  19,  1917, 
$100,000  common  capital  stock  to  be  issued  for  the  purpose  of  hold- 
ing, owning  and  operating  a  street  railway  formerly  belonging  to  the 
Providence  &  Pall  Biver  Street  Bailway  Company  and  purchased 
by  petitioner;  said  diares  to  be  issued  to  the  subscribers  to  the  cap* 
ital  stock  of  companay,  or  assigns,  upon  full  payment  of  the  par  value 
thereof  in  oa^. 

Be  Boston  Elev.  B.  Co.  P.  S.  C.  1949,  Dec.  20,  1917,  order  ap- 
proving order  granting  permission  to  the  Boston  Elevated  Bailway 
Company  to  apply  $300,776.24,  realized  in  the  proceeds  of  stock 
issued  under  orders  of  the  Board  of  Bailroad  Commissioners,  dated 
December  IB,  1908,  and  December  6,  1912,  to  cover  the  cost  of  main 
street  subway,  and  its  appurtenances  and  equipment. 

Be  Ludlow  Electric  Light  Co.  Dec.  31,  1917,  $15,000  capital 
stock  authorized  to  be  issued  for  the  purpose  ot  paying  floating 
indebtedness  incurred  for  new  constructions,  extensions  and  perma- 
nent improvements,  and  for  additional  constructions,  extension  and 
permanent  improvements. 

Be  Athol  Gas  &  E.  Co.  Jan.  14,  1918,  order  authorizing  the  issu- 
ance of  1182  shares  of  capital  stock  at  the  price  of  $130  per  share, 
proceeds  to  be  applied  to  the  following  purposes;  proceeds  of  967 
shares  to  the  payment  and  cancelation  of  an  equal  amount  of  the 
obligations  of  the  company  represented  by  its  promissory  notes  out- 
standing on  June  30,  1917,  and  the  proceeds  of  215  shares  to  the 
payment  of  the  cost  of  the  Athol-Gardner-Westminster  transmission 
line  and  other  additions  to  plant  made  subsequent  to  June  30,  1917. 

Re  Pittsfield  Electric  Co.  Jan.  17,  1918,  $500,000  bonds  to  be 
sold  at  not  less  than  par,  and  accrued  interest,  proceeds  to  be  applied 
as  follows ;  $150,000  for  the  payment  and  cancelation  of  all  of  the 
outstanding  bonds  of  company  maturing  on  May  1,  1918,  the  pro- 
ceeds of  $225,000  to  be  applied  to  the  payment  and  cancelation  of 
an  equal  amount  of  obligations  of  the  company  represented  by  its 
promissory  notes  outstanding  on  December  1,  1917,  and  the  proceeds 
of  the  remainder  of  said  bonds  to  the  payment  of  the  cost  of  the 
addition  to  the  Silver  Lake  station,  now  in  progress,  incurred  sub- 
sequent to  said  December  1,  1917. 

Be  West  End  Street  B.  Co.  P.  S.  C.  2015,  Jan.  22,  1918,  order 
approving  the  application  by  railway  company  of  $2,213.40,  realized 
as  a  part  of  the  proceeds  of  bonds  issued  under  an  order  of  the 
Commission  on  May  21,  1917,  and  being  the  amount  received  by  the 
company  in  excess  of  that  required  toward  the  cost  of  permanent 
P.U.R.1918B. 
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additions  to  and  improvements  in'  the  property  of  the  petitkmer; 
also  approval  of  issuance  of  coupon  or  registered  bonds  to  an  amount 
not  exceeding  $375^000,  for  the  purpose  of  paying  in  part  the  neces- 
sary cost  of  permanent  additions  and  improvements  to  the  property. 

Re  New  Bedford  Gas  &  Edison  Light  Co.  Jan.  29,  1918,  order 
authorizing  the  issuance  of  4,770  shares  of  new  capital  stock  of  the 
par  value  of  $100  to  be  sold  at  $150  a  share,  and  $885,000  bonds  to 
be  sold  at  not  less  than  par  and  accrued  interest;  proceeds  of  said 
stock  and  bonds  to  be  applied  to  the  following  purposes;  proceeds 
of  said  stock  and  of  bonds  of  the  par  value  of  $408,000  to  be  applied 
to  the  payment  and  cancelation  of  an  equal  amoim^t  of  the  obligations 
of  the  company  represented  by  its  promissory  notes  outstanding  on 
December  1,  1917,  and  the  proceeds  of  the  remainder  of  said  bonds 
to  the  payment  of  the  cost  of  the  new  Cannon  Street  Station  now  in 
process  of  erection  and  incurred  subsequent  to  December  1,  1917. 

Be  Turners  Falls  Power  &  E.  Co.  Jan.  29,  1918,  order  authorizing 
the  issuance  of  20,650  shares  of  new  capital  stock  o^  the  par  value 
of  $100  each,  at  the  price  of  $100  a  share,  proceeds  to  be  applied  to 
the  following  purposes :  the  proceeds  of  15,0i00  shares  to  the  pajTuent 
and  cancelation  of  an  equal  amount  of  the  obligations  of  the  com- 
pany represented  by  its  promissory  notes  outstanding  on  December 
31,  1917,  and  the  proceeds  of  5,600  shares  to  the  payment  of  the  cost 
of  the  Hampden  Steam  Station  incurred  subsequent  to  December 
1,  1917. 

Re  Webster  &  S.  Gas  &  E.  Co.  Feb.  25,  1918,  order  authorizing 
the  issuance  of  1,325  shares  of  new  capital  stock  of  the  par  value 
of  $100  each,  the  proceeds  thereof  to  be  applied  to  the  payment  and 
cancelation  of  an  equal  amount  of  obligations  of  the  company  repre- 
sented by  its  promissory  notes  outstanding  on  December  31,  1917. 

Re  Dedham  &  H.  P.  Gas  &  E.  L.  Co.  Feb.  27,  1918,  $100,000 
bonds  to  be  sold  at  not  less  than  par  and  accrued  interest,  proceeds 
to  be  applied  to  the  following  subjects;  proceeds  of  bonds  of  the 
par  value  of  $60,000  to  the  payment  and  cancelation  of  outstanding 
bonds  of  the  company  maturing  on  April  15, 1918,  proceeds  of  bonds 
of  the  par  value  of  $37,500  to  the  payment  and  cancelation  of  an 
equal  amount  of  obligations  of  the  company  represented  by  promis- 
sory notes  outstanding  on  December  31,  1917,  and  the  proceeds  of 
the  remainder  to  the  payment  of  the  cost  of  additions  to  the  com- 
panjr's  plant  made  subsequent  to  December  31,  1917. 

Michigan,— Re  Indiana  &  M.  Electric  Co.  D-668,  July  27,  1917, 
$300,000  first  mortgage  5  per  cent  fifty-year  gold  bonds  to  be  sold 
for  not  less  than  85  per  cent  of  par  plus  accrued  interest,  proceeds 
to  be  used  for  the  payment  of  indebtedness  for  improvements,  better- 
ments, extensions  and  new  property  acquired  by  said  company. 
Sale  price  reduced  to  82  per  cent  of  par  plus  accrued  interest  (Sep- 
tember 27,  1917). 
P.U.R.1918B. 
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Be  Grugale  Power  Co.  D-1141,  July  27,  1917,  $64,000  par  yalue 
of  common  capital  stock  to  be  sold  at  par,  net  to  tke  eompaaiy,  pro- 
ceeds to  be  applied  for  the  acquisition  of  certain  specifically  described 
property. 

Re  Boyne  City,  G.  &  A.  R.  Co.  D-1162,  July  27,  1917,  $800,000 
first  mortgage  5  per  cent  bonds  to  be  sold  at  par  plus  accrued  in- 
terest, proceeds  to  be  applied  to  certain  designated  indebtednesses  of 
the  company  and  to  the  procurement  of  growing  stock  and  equip- 
ment necessary  for  the  operation  of  the  said  railroad;  also  $150,816.- 
67  common  capital  stock,  proceeds  to  be  applied  to  the  payment  of 
certain  designated  indebtednesses;  also  $60,000  in  5  per  cent  notes 
in  payment  of  interest  upon  certain  designated  bonds. 

Re' Monroe  Connecting  R.  Co.  D-1178,  July  27,  1917,  $100,000 
par  value  of  common  capital  stock  to  be  sold  for  cash  at  par,  pro- 
ceeds to  be  devoted  to  the  acquisition  of  right  of  way. 

Re  Hammond-Vandawarker  Trucking  Co.  D-1180,' July  27,  1917, 
$10,000  capital  stock  to  be  issued  for  the  acquisition  of  certain  prop- 
erty consisting  of  automobile  trucks  and  office  equipment. 

Re  Detroit,  T.  &  I.  R.  Co.  D-782,  Aug.  2,  1^17,  $170,000  first 
mortgage  fifty-year  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
88  per  cent  of  par  value  plus  accrued  interest,  for  the  purpose  of 
improving  approximately  36^  acres  of  land  in  the  township  of 
Ecorse,  so  that  said  land  may  be  used  by  railroad  company  for  a 
train  yard  and  terminal;  $60,000  first  mortgage  fifty-year  5  per 
cent  gold  bonds  to  be  sold  at  not  less  than  88  per  cent  of  par,  plus 
accrued  interest,  proceeds  to  be  used  for  the  purpose  of  rearranging 
and  reconstructing  present  terminal  at  Delray  and  constructing  a 
new  passenger  depot  at  the  intersection  of  West  Jefferson  avenue  and 
railroad  tracks  at  Delray. 

Re  Citizens  Teleph.  Co.  D-707,  Aug.  30,  1917,  $150,000  twenty- 
year  5  per  cent  gold  bonds  to  be  sold  at  not  less  than  90  per  cent 
of  par,  plus  accVued  interest,  proceeds  to  be  used  in  making  exten- 
sions, betterments  and  improvements  to  plant  and  properties  and 
for  the  payment  of  obligations  properly  chargeable  to  the  capital 
account;  order  of  May  3,  1917,  amended  by  authorizing  the  remain- 
ing of  $50,000  bonds  to  be  sold  to  net  corporation  not  less  than  90 
per  cent  of  par  plus  accrued  interest. 

Re  Kent  Transit  Co.  D-1186,  Aug.  31,  1917,  order  authorizing: 
the  issuance  of  $10,000  capital  stock,  the  same  to  be  divided  into* 
100  shares  of  the  par  value  of  $100  each ;  60  shares  of  said  capital 
stock  of  the  value  of  $6,000  to  be  issued  in  exchange  for  certain 
motor  trucks  the  remainder  to  remain  in  the  treasury  of  corporation, 
not  sold,  pledged  or  otherwise  encumbered  until  further  application 
to  and  order  by  Commission. 

Re  New  York  C.  R.  Co.  No.  860,  Sept.  5,  1917,  $15,000,000 
collateral  trust  notes  to  bear  interest  at  5  per  cent,  to  be  sold  at  not 
P.U.R.1918B. 
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lesg  than  96  per  cent  of  the  par  Talue  thereof,  with  accrued  interest 
and  to  pledge  as  security  therefor,  $20,000,000  of  its  4^  per  cent 
refunding  and  improvement  mortgage  bonds,  Series  A,  proceeds  to 
be  used  for  reimbursement  of  the  treasury  for  expenditures  properly 
chargeable  to  capital  account  and  to  pay  for  certain  other  specified 
proposed  additions  and  betterments. 

Be  Pinconning  Mut.  Teleph.  Ca  D-369,  Sept.  13,  1917,  order 
authorizing  corporation  to  amend  articles  of  association  by  increas- 
ing capital  stock  from  $1,000  to  $2,500,  said  capital  stock  to  be 
divided  into  250  shares  of  the  par  value  of  $10,  and  to  be  sold  for 
cash  at  not  less  than  par,  proceeds  to  be  used  in  the  payment  of  labor 
and  the  purchase  of  materials  and  extending  and  increasing  the 
facilities  of  corporation. 

Be  Gratiot  County  Gas  Co.  D-793,  Sept,  27,  1917,  $25,000  ad- 
additional  bonds  to  be  sold  at  not  less  than  92^  per  cent,  proceeds  to 
be  used  for  betterments. 

Be  Port  Huron  &  D.  B.  Co.  D-1192,  Sept.  28,  1917,  company 
authorized  to  file  articles  of  association  with  an  authorized  capital 
stock  of  $125,000  >  be  divided  into  shares  of  $100,  $7,500  to  be 
issued  immediately  for  cash  at  not  less  than  par,  the  balanoe  to 
remain  in  the  treasury  of  the  corporation  and  issued  odIj  on  further 
applicati(m  to  the  Commission. 

Be  Michigan  Gas  &  E.  Co.  D-1103,  Oct.  8,  1917,  Dec  27, 
1917,  $49,000  first  and  refunding  mortgage  5  per  cent  gold  bonds 
to  be  sold  at  not  less  than  80  per  cent  of  par  value,  proceeds  to  be 
used  $37^00  to  retire  prior  liens  of  like  amount,  $12,000  to  reim- 
burse treasury  for  expenses  incident  to  retirement  of  prior  lien  bonds. 

Be  Peninsular  Power  Co.  D-458,  Oct.  12,  1917,  order  approving 
Amendment  to  company's  articles  of  association  increasing  its  stock 
irom  $1,250,000  to  $2,500,000  to  consist  of  $1,000,000  par  value 
•common  stock  and  $1,500,000  7  per  cent  preferred  stock,  and  chang- 
ing the  privileges  pertaining  to  preferred  stock,  and  authorizing 
issuance  of  $175,000  par  value  common  stock  to  be  exchanged  for  an 
equal  amount  at  8  per  cent  preferred  stock;  to  issue  $200,000  par 
value  preferred  8to<^  and  exchange  the  same  for  an  equal  amount  of 
8  per  cent  preferred  stock;  to  issue  and  sell  for  cash  at  not  less 
than  par,  $575,000  par  value  7  per  cent  preferred  stock,  proceeds  to 
be  used  $15,000  to  retire  an  equal  par  value  at  8  per  cent  preferred 
stock,  $70,000  to  pay  for  certain  lands  and  flowage  rights,  and 
$430,000  for  the  construction  of  a  hydro-electric  plant  on  the  Brule 
Biver,  $60,000  to  retire  first  mortgage  5  per  cent  serial  bonds  of 
April  1, 1906,  and  for  plant  investment  purposes. 

Be  Detroit  &  W.  Ferry  Co.  D-373,  Oct.  26,  1917,  order  amending 
articles  of  association  by  increasing  capital  stock  from  $760,000  to 
$950,000;  $190,000  capital  stock  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  to  reimburse  treasury  to  the  extent  of  such  pro- 
P.U.R.1918B. 
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ceeds  for  cash  disbursements  made  for  investment  in  fixed  assets 
since  January  1, 1911. 

.  Re  Consumers  Power  Co.  D-875,  Oct.  26, 1917,  $700,000  first  lien 
and  refimding  5  per  cent  twenty-five-year  gold  bonds  to  be  sold  at 
not  less  than  90  per  cent  of  par,  plus  accrued  interest;  $600,000  6 
per  cent  cumulative  preferred  stock  to  be  sold  at  not  less  than  par; 
and  $87,000  common  stock  to  be  sold  at  not  less  than  par;  proceeds  of 
above  securities  to  be  used  for  the  construction,  completion,  exten- 
sion, and  improvement  of  facilities  and  maintenance  of  service. 

Ee  Detroit  Edison  Co.  D-936,  Oct.  30,  1917,  $1,872,000  first  and 
refunding  mortgage  bonds  to  be  sold  for  not  less  than  85  per  cent 
of  par  value  plus  accrued  interest,  proceeds  to  be  used  for  the  ac- 
quisition of  property,  construction,  completion,  and  extensions,  im- 
provements to  facilities,  and  improvement  of  service  and  discharge 
of  obligations. 

Re  Electric  Light  &  P.  Co.  D-866,  Nov.  1,  1917,  order  authoriz- 
ing electric  company  to  execute  its  deed  of  trust,  securing  a  new  issue 
of  bonds  to  the  total  par  value  amount  of  $20,000,  such  bonds  to  be 
in  denomination  of  $500  each  and  to  be  payable  in  instalments  of 
$2,000  on  the  15th  days  of  January  and  July  of  each  year;  $12,000 
to  be  exchanged  par  for  par  for  the  $12,000  par  value  of  bonds  issued 
in  1914  and  now  outstanding;  $8,000  to  be  sold  at  not  less  than  par, 
plus  accrued  interest,  proceeds  to  be  used  for  the.  payment  of  $4,262 
of  accounts  payable  and  $2,650  notes  payable  originating  incident 
to  the  original  construction  and  subsequent  improvement  of  plant, 
and  representing  expenditures  not  heretofore  capitalized,  and  the 
remaining  $1,088  to  be  used  for  the  installation  of  additions  to  plant 
facilities. 

Re  Merchants  Auto  Delivery  Co.  D-1196,.  Nov.  7,  1917,  order 
authorizing  the  issuance  of  $3,200  capital  stock ;  $1,100  of  said  stock 
to  be  assigned  to  three  specified  persons ;  the  balance  of  capital  stock, 
$2,100  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  devoted 
to  lawful  corporate  purposes  of  the  corporation. 

Re  Lansing  Fuel  &  Gas  Co.  D-543,  Nov.  9,  1917,  $78,000  first 
preferred  and  extension  mortgage  5  per  cent  gold  bonds  to  be  sold 
at  not  less  than  80  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  used  to  capitalize  85  per  cent  of  the  net  expenditures  for 
extensions,  additions  and  betterments  to  its  plants  and  property. 

Re  Gladwin  Light  &  P.  Co.  D-544,  Nov.  9,  1917,  order  authoriz- 
ing power  company  to  increase  its  capital  stock  to  $125,000  par 
value  of  which  $75,000  is  made  common  stock  and  $50,000  is  made 
6  per  cent  cumulative  preferred  stock;  $50,000  par  value  of  its  first 
additional  bonds  to  be  designated  "Series  E'^  bonds  to  be  delivered 
to  the  Union  Trust  Company  as  trustee;  $11,000  par  value  of  such 
bonds  to  be  issued  as  herein  authorized,  and  the  remaining  $39,000 
to  be  held  by  such  trustee  subject  to  further  lawful  authorizations; 
P.U.R.1918B. 
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$11,000  of  Series  E  6  per  cent  first  mortgage  gold  bonds,  $19,000 
par  value  6  per  cent  cumulative  preferred  stock  and  $4,500  par  vahie 
of  common  stock  to  satisfy  $34,500  of  claims  held  by  said  Chas.  W. 
Kuehl ;  $500  common  stock  and  $10,000  pr^erred  stock  to  be  sold 
for  cash  for  not  less  than  par,  $10,000  of  proceeds  to  be  used  to  re- 
tire bonds  of  series  "A**  and  the  remainder  for  prospective  plant  in- 
vestment. 

Re  Michigan  United  R.  Co.  D-672,  Xov.  28, 1917,  $36,000  30  year 
first  and  refunding  mortgage  gold  bonds  authorized  to  be  issued  for 
the  purposes  set  forth  in  subdivision  A  of  subhead  two  of  article 
two  of  first  and  refunding  mortgage  trust  indenture. 

Re  Michigan  United  R.  Co.  D-672,  Nov.  28,  1917,  order  granting 
permission  to  issue  first  and  refunding  mortgage  30  year  5  per  cent 
gold  bonds,  in  the  principal  amount  of  $94,000,  proceeds  to  be  ap- 
plied to  sinking  fund  purposes  stipulated  in  subdivision  3  of  sub- 
head two  of  article  two  of  trust  deed. 

Re  Prairieville  Teleph.  Co.  D-1205,  Dec.  13,  1917,  $8,000 
capital  stock  to  be  divided  into  400  shares  of  the  par  value  of  $20 
each,  one  share  of  stock  to  be  issued  to  each  of  the  owners  of  the 
joint  adventure  known  as  the  Prairieville  Central;  the  remaining 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  and  the  proceeds 
derived  therefrom  to  be  used  for  the  making  of  additions  and  better- 
ments to  property. . 

Re  Delton  Teleph.  Co.  D-1207,  Dec.  13,  1917,  $2,100,000 
capital  stock  to  be  divided  into  160  shares  of  the  par  value  of  $15 
each ;  certain  shares  of  the  above  stock  to  be  issued  for  the  purpose 
of  the  purchase  of  certain  telephone  lines,  property  and  effects  of 
certain  individuals  operating  telephone  lines  as  a  joint  adventure; 
the  balance  of  capitaUstock  herein  authorized  to  be  sold  for  cash  only 
at  not  less  than  par  and  the  proceeds  to  be  used  for  making  of 
additions  and  betterments  and  other  lawful  corporate  purposes. 

Re  Lincoln  Cartage  Co.  D-1112,  Dec.  14,  1917,  $6,000  capital 
stock  in  exchange  for  memoranda  entitling  the  holders  to  stock  cer- 
tificates; $5,500  capital  stock  at  not  less  than  par,  the  proceeds  to 
the  extent  of  $1,000  to  be  used  as  working  capital  and  the  remainder 
for  investment  in  corporate  property. 

Re  Iron  Mountain  Electric  Light  &  P.  Co.  D-1149,  Dec.  14,  1917, 
$50,000  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  to  reimburse  treasury  for  earnings  heretofore  diverted  to  ex- 
penditures for  tangible  plant  investment. 

Re  Benton  Harbor-St.  Joseph  Gas  &  Fuel  Co.  D-297,  Dec.  27, 
1917,  $105,000  twenty-year  5  per  cent  first  mortgage  gold  bonds 
to  be  sold  at  not  less  than  80  per  cent  of  par  value  plus  accrued  in- 
terest, proceeds  to  be  used  to  retire  $100,000  principal  amount  of 
Benton  Harbor-St.  Joseph  Gas  Company  bonds  maturing  January  1, 
1918. 
P.U.R.1918B. 
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Be  Detroit  United  R  Co.  D-818,  Dee.  28,  1917,  $50,000  first 
consolidated  mortgage  4^  per  cent  thirty-year  gold  bonds  to  be  sold 
at  not  less  than  82^  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  used  to  reimburse  treasury  for  amount  expended  in  the 
purchase  of  the  $50,000  in  principal  amount  of  bonds  of  the  Detroit 
Railway. 

Be  Detroit  Edison  Co.  D-224,  Jan.  2, 1918,  $3,800,000  convertible 
debenture  bonds  to  be  sold  at  par,  said  bonds  to  be  coupon  bonds 
of  the  denomination  of  $100  or  $1,000;  $3,800,000  of  present  un- 
issued authorized  capital  stock  to  be  held  for  the  purpose  of  re- 
deeming such  of  its  $3,800,000  convertible  debenture  bonds  as  shall 
be  offered  by  holders  thereof  for  conversion  into  capital  stock  be- 
tween January  15,  1920,  and  July  15,  1927,  and  thereafter  to  sell 
at  par  such  of  said  capital  stock  as  shall  not  have  been  used  by  it 
on  or  before  July  15,  1927,  for  the  purpose  of  redeeming  its  said 
convertible  debenture  bonds. 

Be  Valley  Home  Teleph.  Co.  D-861,  Jan.  16, 1918,  $93,000  twenty- 
year  refimding  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not 
less  than  80  per  cent  of  par  value,  proceeds  to  be  used  to  discharge 
certain  note  and  bill  payable  originating  incident  to  fixed  capital 
charges  or,  at  the  company's  option  in  event  such  sale  cannot  be 
effected,  to  pledge  the  same  as  collateral  to  secure  tlie  payment  of 
such  short  term  obligations  heretofore  originating  incident  to  fixed 
capital  charges. 

Be  Calumet  Gas  &  Coke  Co.  D-1209,  Jan.  17,  1918,  $10,000  cap- 
ital stock  to  be  sold  for  cash  for  not  less  than  par;  proceeds  to  be  used 
for  additions,  betterments  and  improvements,  replacements  and  re- 
pairs to  the  property;  $90,000  common  capital  stock  to  be  sold  at 
not  less  than  par  as  consideration  in  acquiring  free  from  lien  all  the 
corporate  property,  tangible  and  intangible,  including  book  assets 
and  records,  heretofore  held  by  the  Calumet  Gas  Company. 

Be  LaPorte  Home  Teleph.  Co.  D-1076,  Feb.  13,  1918,  order  au- 
thorizing the  issuance  of  $4,000  capital  stock ;  $1,448.90  to  be  issued 
in  exchange  for  the  telephone  facilities  now  constituting  the  prop- 
erty of  the  LaPorte  Mutual  Telephone  Company,  and  telephone 
instruments;  the  difference  between  said  sum  and  $4,000  may  be 
issued  and  sold  for  cash  at  par,  proceeds  to  be  applied  to  the  better- 
ment and  extension  of  said  telephone  line. 

Be  Onaway  Electric  Light  &  P.  Co.  D-887,  Feb.  19,  1918,  order 
authorizing  electric  company  to  increase  its  capital  stock  from  tlie 
principal  amount  of  $16,000  to  $36,000 ;  $20,000  capital  stock  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  for  the  purpose  of 
erecting  a  new  power  dam  on  the  Black  river,  near  the  site  of  its 
present  dam  and  for  the  purpose  of  installation  of  machinery  and 
electrical  equipment  and  appliances. 

Be  Alpena  Power  Co.  D-1215,  Feb.  20,  1918,  $151,000  capital 
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stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to  discharge 
obligations  of  the  association  to  the  amount  of  $72,017.38,  and  to 
reimburse  the  treasury  of  partnership  witii  the  remainder  of  such 
proceeds  for  expenditures,  for  real  estete  and  investments  in  electric 
power  plant  and  working  capital. 

Be  Kepublic  Transfer  &  Storage  Co.  D-1237,  Feb.  27,  1918,  $400 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be 
used  as  working  capital  or  as  payment  on  the  original  purchase  price 
of  trucks;  $3,100  capital  stock  to  be  delivered  at  par  to  the  Republic 
Transfer  Company  in  payment  of  purchase  price  of  specified  prop- 
erty; $1,500  common  capital  stock  to  be  sold  for  cash  at  not  less 
than  par,  proceeds  to  be  used  to  discharge  outstanding  indebtedness. 

Missouri. — Re  Pattonsburg  Home  Teleph.  Co.  Case  No.  1248,  May 

26,  1917,  order  granting  permission  to  the  Pattonsburg  Home  Tel- 
ephone Company  to  issue  first  mortgage  bonds  in  the  sum  of  $15,000 
in  payment  of  property  purchased  from  the  Jameson  Telephone 
Company  and  the  payment  of  existing  issue  of  $12,000  of  the  Pattons- 
burg Home  Telephone  Company. 

Re  St.  Louis  &  H.  R.  Co.  Case  No.  1311,  Sept.  26,  1917,  $250,000 
5  per  cent  noncumulative  participating  preferred  stock  and  $370,000 
of  common  stock  to  be  issued  to  the  bondholders  of  the  old  company 
the  purpose  being  to  reorganize  the  railroad  and  reduce  the  fixed 
charges. 

Re  Home  Teleph.  Case  No.  1382,  Nov.  20,  1917,  order  authorizing 
issuance  of  $268,000  bonds,  proceeds  to  be  used  for  the  payment  of 
floating  indebtedness  consisting  of  bills  payable,  and  accounts  pay- 
able, and  to  make  extensions  and  additions  to  plant  for  the  purpose 
of  supplying  proper  Jind  adequate  service,  $20,000  preferred  stock 
to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  placed  in  treas- 
ury of  company  and  to  be  used  to  pay  debts  or  making  extensions  and 
additions  to  plant. 

Nebraslca. — Re  Dawson  Electric  Light  4  P.  Co.  Application  No. 
3049,  Aug.  1917,  order  authorizing  the  validation  of  stock  in  the 
amount  of  $5,100,  said  stock  to  be  issued  for  not  less  than  par,  pro- 
ceeds to  be  used  in  the  payment  of  contracts  let  for  a  transmission 
line  from  Humboldt  to  Dawson  and  the  same  constructed  and 
equipped,  provided  that  said  company  shall  annually  set  aside  as  a 
maintenance  and  depreciation  fund  8  per  cent  of  its  net  income  be- 
fore any  dividends  whatsoever  are  declared  or  paid  upon  said  stock. 

Re  Riverton-Inavale  Light  &  P.  Co.  Application  No.  ^222,  Rent. 

27,  1917,  $10,000  common  capital  stock  of  par  value  of  $25  a  share 
to  be  sold  at  par. 

Re  Republican  Valley  Teleph.  Co.  Application  No.  3225,  Oct  12, 
1917,  $1,000  additional  capital  stock  to  be  sold  at  not  less  than  par, 
proceeds  to  be  used  for  extensions  and  betterments  to  plant  at  Frank- 
lin. 
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Re  Miller  Independent  Teleph.  Co.  Application  No.  3807,  Nov. 
17,  1917,  $680  common  stock  authorized  to  be  sold  for  the  purpose 
of  bettennents  of  property  and  improvement  of  service. 

Re  Comstock  Independent  Teleph.  Co.  Application  No.  3317,  Nov. 
17,  1917,  $250  common  stock  to  be  sold  at  par,  proceeds  to  be  used 
for  the  purchase  of  an  automobile  to  be  used  exclusively  in  the  serv- 
ice of  the  company. 

Re  Millard  Addition  Electric  Co.  Application  No.  3382,  Dec.  24, 
1917,  $2,500  common  stock  to  be  sold  for  the  purpose  of  purchasing 
and  selling  electricity  and  to  acquire,  own,  lease,  construct,  and  op- 
erate electric  lines  and  such  property  as  shall  be  necessary  to  carry 
on  the  business  of  corporation,  the  proposed  line  to  connect  to  the 
electric  lighting  plant  of  Central  City  and  to  supply  current  to  an 
addition  adjacent  to  that  city. 

Re  Crownover  Teleph.  Co.  Application  No.  3208,  Dec.  29,  1917, 
$1,009.08  common  stodc  to  be  sold  for  not  less  than  par,  proceeds  to 
be  used  to  pay  for  the  construction  of  certain  additions  and  better- 
ments to  property  from  July  1,  1916  to  July  1,  1917. 

Re  Central  City  Gas  Co.  Application  No.  2730,  Jan.  8,  1918,, 
$5,000  common  stock  to  be  sold  for  cash  at  not  less  than  par,  pro- 
ceeds to  be  used  for  additions  and  betterments. 

New  Hampshire. — Re  Grafton  County  Electric  Light  &  P.  Co. 
D-88,  D-89,  July  13,  1917,  order  authorizing  the  issuance  of  $200,- 
000  capital  stock  and  $215,000  first  mortgage  5  per  cent  twenty-five 
year  bonds;  Grafton  Company  to  transfer  by  mortgage  all  of  its 
property,  franchises,  and  rights  to  the  Old  Colony  Trust  Company 
of  Boston  to  secure  payment  of  said  bonds  in  the  amount  of  $216,000. 

Manchester  Traction,  Light  &  P.  Co.  D-421,  Aug.  1,  1917,  order 
authorizing  company  to  increase  its  capital  stock  by  the  issuance  of 
1840  additional  shares,  at  the  par  value  of  $100  each;  $3,816,000 
bonds  to  be  sold  at  not  less  than  90  per  cent  of  par  value,  proceeds 
to  be  used  for  the  purpose  of  retirmg  the  company's  funded  and 
floating  debt  of  $3,206,500  and  to  repay  the  company  for  money  ex- 
pended by  it  out  of  earnings  for  new  construction  prior  to  June  30, 
1917,  amotrntiDg  to  $269,022.03.  Issuance  of  temporary  notes  with 
bonds  as  collateral  authorized  (Dec.  27,  1917). 

Re  TJncanoonuc  Incline  R.  &  Development  Co.  D-431,  Order  No. 
673,  Aug.  8,  1917,  order  granting  permission  to  execute  a  mortgage 
of  all  corporate  property  and  franchises  for  the  purpose  of  securing 
the  payment  of  balance  due  on  note  of  $8,000. 

Re  Twin  State  Gas  &  Electric  Co.  D-410,  Order  No.  675,  Aug, 
15,  1917,  $69,700  forty-year  5  per  cent  first  and  refunding  gold 
bonds  to  be  sold  for  not  less  than  85  per  cent  of  face  value,  proceeds 
to  be  used  to  pay  for  additions,  extensions  and  improvements. 

Re  Connecticut  River  Power  Co.  D-409,   Sept.  4,  1917,  order 

authorizing  the  issuance  of  $395,000  preferred  stock,  proceeds  to  be 
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used  for  the  purpose  of  refunding  $036,000  6  per  cent  coupon  notes, 
of  providing  working  capital  to  the  amount  of  $100,000,  and  of  pay- 
ing obligations  incurred,  or  to  be  incurred,  in  the  construction  and 
improvement  of  plant  and  property  within  New  Hampshire.  By 
supplemental  order,  amount  of  preferred  stock  authorized  reduced  to 
$361,000,  and  portion  of  original  order  referring  to  the  issuance  of 
stock  for  working  capital  stricken  out.  (Oct.  22,  1917).  Authority 
to  extend  and  r^iegotiate  certain  notes  (Feb.  13,  1918). 

Be  New  England  Teleph.  &  Teleg.  Co.  D-433,  Sept.  18,  1917, 
$777,600  capital  stock,  proceeds  to  be  used  exclusively  for  paying 
for  construction,  completion,  extension,  and  improvement  of  facilities 
in  New  Hampshire  during  the  year  ended  June  30,  1917. 

Ee  Manchester  Traction,  Light  &  P.  Co.  D-421,  Nov.  8,  1917, 
order  authorizing  the  issuance  of  57  shares  of  stock  at  not  less  than 
par  value,  to  be  actually  paid  in  cash. 

Re  Carroll  County  Teleph.  Co.  B-441,  Jan.  3,  1918,  order  au- 
thorizing the  issuance  of  2,276  shares  of  capital  stodc  of  the  par  value 
of  $25  per  share,  said  stock  to  be  used  only  for  the  purpose  of  acquir- 
ing properties  of  certain  specified  telephone  companies. 

Re  Twin  State  Gas  &  E.  Co.  D-445,  Jan.  7,  1918,  $19,600  forty- 
year  5  per  cent  first  and  refunding  gold  bonds  to  be  sold  at  not  less 
than  85  per  cent,  proceeds  to  be  used  only  to  pay  for  the  additions, 
extensions  and  improvements. 

Re  Colonial  Power  &  Light  Co.  D-459,  Feb.  28,  1918,  $64,000 
bonds  to  be  sold  for  not  less  than  80  per  cent  of  face  value,  proceeds 
to  be  used  in  paying  $51,855.80  of  indebtedness  incurred  by  company 
in  constructing  transmission  lines,  any  excess  of  proceeds  to  be  used 
only  for  such  purposes  as  are  properly  capitalizable  and  for  no  other 
purposes. 

New  Jersey, — Re  Erie  R.  Co.  Aug.  7,  1917,  order  approving  re- 
funding and  improvement  mortgage,  dated  December  1,  1916,  to 
the  Bankers  Trust  Company  as  trustee,  securing  $500,000,000  of 
bonds  to  be  issued  thereunder. 

Re  Lakewood  &  C.  Electric  Co.  Aug.  7,  1917,  approval  of  the  is- 
suance of  certificates  of  indebtedness  to  the  amount  of  $14,000  and 
capital  stock  to  the  amount  of  $6,500. 

Re  Butler  Water  Co.  Aug.  7,  1917,  $2,000  bonds  and  $5,000  cap- 
ital stock  to  reimburse  the  company  for  expenditures  for  capital 
purposes;  approval  withheld  as  to  item  of  $8,000  for  unpaid  bills 
for  promotion,  engineering  and  general  supervision,  in  the  absence 
of  specific  and  definite  testimony  indicating  what  allowance  shoxdd 
be  charged  against  capital. 

Re  Butler  Water  Co.  Sept.  10,  1917,  order  approving  the  issuance 

of  bonds  to  the  amount  of  $2,000  and  capital  stock  to  the  amount  of 

$5,000  at  par. 

Re  New  York  C.  R.  Co.  Sept.  17,  1917,  $10,000  face  value  of 
P.U.R.1918B. 
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refunding  and  improvement  mortgage  bonds.  Series  A,  dated  October 
1,  1913;  $15,000,000  face  value,  two-year  6  per  cent  collateral  trust 
gold  notes,  dated  September  15,  1917,  sudi  notes  not  to  be  sold  at 
less  than  96  per  cent  of  their  par  value,  proceeds  to  be  used  for  cap- 
ital expenditures. 

Be  Public  Service  Gas  Co.  Sept.  25,  1917,  order  autiiorizing  the 
issuance  of  $1,000,000  capital  stock,  reserving  for  future  consid- 
eration the  matter  of  charging  to  "Capital  Account"  requirements 
for  sinking  fund. 

Re  Public  Service  Electric  Co.  Sept.  25,  1917,  order  authorizing 
the  issuance  of  $5,000,000  capital  stock,  reserving  for  future  con- 
sideration the  matter  of  charging  to  "Capital  Account^'  requirements 
for  sinking  funds. 

Be  Bay  Shore  Connecting  R.  Co.  Sept.  25,  1917,  order  authorizing 
the  issuance  of  $15,800  capital  stock  at  par. 

Be  New  Jersey  Power  4  Light  Co.  Sept.  26,  1917,  order  authoriz- 
ing the  issuance  of  $246,000  first  mortgage  5  per  cent  thirty-year 
gold  bonds  and  $149,000  preferred  stock;  $136,000  of  said  bonds 
to  be  sold  at  not  less  than  87  per  cent  and  remaining  $110,000  to 
be  sold  at  not  less  than  84  per  cent;  said  $110,000  to  be  placed  as 
collateral  with  a  promissory  note  to  be  issued  payable  four  months 
after  date.  Above  order  modified  by  authorizing  the  issuance  of 
$246,000  mortgage  bonds  as  follows:  $119,000  to  be  sold  at  not  less 
than  87,  and  $127,000  to  be  sold  at  not  less  than  84,  November  27, 
1917.  Amount,  of  bonds  reduced  to  $148,000,  and  preferred  stock 
to  $141,e500  (Jan.  2,  1918). 

Be  Woolwich  Water  Co.  Oct.  9,  1917,  $6,500  5  per  cent  bonds  to 
be  disposed  of  at  not  less  than  90  per  cent  of  par  value. 

Be  Pennsylvania  &  N.  J.  R.  Co.  Oct.  9,  1917,  $50,000  bonds  to  be 
disposed  of  at  not  less  than  85  per  cent  of  par. 

Re  Atlantic  City  Electric  Co.  Oct.  9,  1917,  $58,000  5  per  cent 
sinking  fund  gold  bonds. 

Be  Electric  Light  &  P.  Co.  Oct.  15,  1917,  approval  of  mortgage 
in  the  sum  of  $75,000  to  West  Jersey  Trust  Company. 

Be  Electric  Light  &  P.  Co.  Oct.  15,  1917,  $36,000  bonds,  proceeds 
to  be  used  for  purposes  set  forth  in  report  of  the  Board  dated  June 
26,  1917. 

Re  Butler  Water  Co.  Oct.  24,  1917,  $4,100  capital  stock  for  com- 
pensation of  directors  for  services  rendered  on  the  capital  account. 

Re  Junction  Water  Co.  Nov.  5,  1917,  approval  of  issuance  of 
$3,000  of  the  $5,000  capital  stock  issued  without  authority  from  the 
Commission,  the  remaining  $2,000  of  said  stock  to  be  canceled. 

Re  Clinton  Water  &  Water  Supply  Co.  Nov.  20,  1917,  $20,000 
bonds  to  be  sold  at  par  for  the  purpose  of  retiring  outstanding  bonds 
in  similar  amount,  maturing  November  1,  1917;  approval  of  above  is 
P.U.R.1918B. 
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made  upon  condition  iiiat  company  set  aside  not  less  than  $500  each 
year  to  provide  a  reserve  for  depreciation. 

Ee  Clinton  Water  &  Water  Supply  Co.  Nov.  20,  1917,  $20,000 
bonds  to  be  sold  at  not  less  than  par,  for  the  purpose  of  retiring  out- 
standing bonds  for  similar  amount,  maturing  November  1,  1917. 

Re  Clinton  Water  &  Water  Supply  Co.  Nov.  20,  1917,  approval  of 
mortgage  in  the  sum  of  $60,000  to  the  Somerville  Trust  Company. 

Ee  Erie  E.  Co.  Nov.  20,  1917,  $15,000,000  6  per  cent,  twenty- 
year  series  A,  refunding  and  improvement  mortgage  bonds,  to  be 
8ol<l  for  not  less  than  90  per  cent  of  face  value  and  accrued  interest, 
proceeds  to  be  used  solely  for  the  reimbursement  of  treasury  of 
petitioner  for  moneys  actually  expended  for  the  acquisition  of  fixed 
assets  within  5  years  prior  to  the  filing  of  petition,  and  which  were 
not  obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  evidences 
of  indebtedness ;  railroad  company  also  authorized  to  pledge  $8,750,- 
000  of  bonds  as  collateral  security  for  the  payment  of  short  term 
loan  aggregating  $5,000,000,  principal  amount,  the  remaining  $6,- 
250,000  to  be  pledged  as  collateral  security  for  the  payment  of  other 
and  additional  loans,  upon  basis  of  not  more  than  $175  in  amount 
of  bonds  for  each  $100  in  amount  of  loan. 

Ee  Morris  County  Traction  Co.  Dec.  18,  1917,  $1,179,000  5  per 
cent  income  debenture  bonds  to  retire  a  like  amount  of  second  mort- 
gage bonds. 

Ee  Hackensack  Water  Co.  Dec.  19,  1917,  $500,000  common  stock 
to  be  sold  for  not  less  than  par,  proceeds  to  be  u^  for  specified 
purposes. 

Ee  Public  Service  B.  Co.  Dec.  28,  1917,  $1,250,000  capital  stock 
authorized  to  be  sold  for  not  less  than  par. 

Ee  Hackensack  Water  Co.  Dec.  28,  1917,  order  granting  per- 
mission to  pledge  $750,000  bonds  as  collateral  securities  for  the  re- 
payment of  sums  of  money  borrowed,  upon  the  condition  that  in  the 
event  that  the  pledgee  shall  be  required  to  sell  the  bonds  to  pay  the 
debt  the  bonds  shall  not  be  sold  for  less  than  80  per  cent  of  par 
value  thereof. 

Ee  Hackensack  Water  Co.  Dec.  28,  1917,  $750,000  bonds  to  be 
issued  nunc  pro  tunc  at  not  less  than  par. 

Ee  Toms  Eiver  Electric  Co.  Jan.  2,  1918,  permission  granted  to 
issue  an  additional  amount  of  $15,000  of  capital  stock,  of  which 
$7,000,  together  with  $3,000  authorized  to  be  issued  July  11,  1916, 
shall  be  used  to  liquidate  accounts  payable  aggregating  $9,700,  $300 
to  be  used  for  working  capital  and  $8,000  to  be  used  in  payment  of  a 
stock  dividend. 

Ee  Toms  Eiver  Electric  Co.  Jan.  8,  1918,  order  authorizing  the 
issuance  of  $15,000  capital  stock. 

Ee  Gravity  Water  Supply  Co.  Jan.  16,  1918,  $9,000  capital  stock 
authorized  to  be  issued,  proceeds  to  be  used  for  the  purpose  of  pro- 
P.U.R.1918B. 
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Tiding  adcliticHsal  working  capital  to  the  extent  of  $1466  and  to 
enable  the  company  to  pay  for  extensions  and  improvements  already 
made  or  to  be  made  costing  $7ySd^. 

Re  Rockland  Electric  Co.  Feb.  6,  1918,  $80,000  improvement  gold 
notes  to  be  sold  for  not  less  than  par. 

Re  New  Jersey  Northern  Gas  Co.  Feb.  26,  1918,  order  modif3ring 
certificate  dated  September  2,  1913,  so  that  the  same  shall  show 
approval  by  Board  of  the  issnance  of  first  mortgage  bonds  to  the 
amount  of  $54,000,  hereby  revoking  approval  of  the  issuance  of 
$20,000  capital  stock. 

Re  New  Jersey  Northern  Gas  Co.  Feb.  26,  1918,  $12,500  to  be 
sold  at  not  less  than  90  per  cent  of  par  value,  proceeds  to  be  used 
to  cover  capital  expenditures  to  the  amount  of  $11,350. 

New  Yorle,  First  Disirict^-^Be  Interborough  Rapid  Transit  Co. 
Case  No.  2182,  July  27,  1917,  $16,436,000  face  value  5  per  cent 
bonds,  dated  as  of  January  1, 1917,  maturing  the  last  day  of  January, 
1966,  redeemable  at  110  per  cent  of  the  face  value;  to  be  sold  at  not 
less  than  93^  per  cent;  proceeds  to  be  used  for  construction  and  im- 
provement purposes. 

Re  Interborough  Rapid  Transit  Co.  Case  No.  2218,  July  27,  1917, 
$23,053,000  face  value  5  per  cent  bonds,  dated  as  of  January  1, 1913, 
maturing  January  1,  1966,  redeemable  at  110  per  cent,  to  be  sold  at 
not  less  than  93^  per  cent  of  their  face  value;  proceeds  to  be  devoted 
to  the  payment  of  the  cost  of  equipment  and  expenses  of  the  sale 
of  the  bonds. 

New  York,  Second  District, — ^Re  Elmira  Water,  Light  &  R.  Co. 
Case  No.  5696,  June  7,  1917,  $310,000  5  per  cent  fifty-year  first 
consolidated  mortgage  bonds  to  be  sold  for  not  less  than  92^  per 
cent  of  face  value  and  accrued  interest,  proceeds  to  be  used  for  the 
construction  of  an  artificial  gas  plant  in  the  city  of  Elmira,  less  the 
equipment  to  be  displaced  with  the  installation  of  the  new  plant. 

Re  Western  New  York  &  P.  Traction  Co.  Case  No.  6023,  June  7, 
1917,  $12,000  5  per  cent  fifty-year  first  and  refunding  mortgage 
gold  bonds  to  be  sold  for  not  less  than  85  per  cent  of  face  value  and 
accrued  interest,  proceeds  to  be  used  for  reimbursement  of  treasury 
for  expenditures  from  income  for  purchase  of  certain  specified  bonds 
of  the  Olean  Street  Railway  Company. 

Re.  Southern  New  York  Power  &  R.  Corp.  Case  No.  5645,  June 
12,  1917,  $500,000  7  per  cent  cumulative  preferred  capital  stock,  to 
be  sold  for  not  less  than  par,  proceeds  to  be  used  solely  and  exclusive- 
ly in  the  reacquisition  of  a  like  amount  of  outstanding  5  per  cent 
fifty-year  first  mortgage  gold  bonds. 

Re  Empire  Gas  &  E.  Co.  Case  No.  5923,  June  12,  1917,  $100,000 

6  per  cent  thirty-year  joint  fijrst  and  refunding  mortgage  bonds,  to  be 

sold  for  not  less  than  90  per  cent  of  face  value  and  accrued  interest, 
P.U.R.1918B. 
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proceeds  to  be  used  for  extensions,  and  improvements  to  plant  and 
distribution  system. 

Re  Arcade  &  A.  R.  Corp.  Case  Nos.  6036,  6037,  June  12,  1917, 
$125,000  common  capital  stock  to  be  sold  for  not  less  than  par,  pro- 
ceeds to  be  used  for  the  acquisition  of  the  steam  ri^lroad  property 
and  appurtenances  formerly  owned  by  the  Buffalo,  Attica  &  Arcade 
Railroad  Company,  and  for  the  purchase  of  necessary  rail  equipment 
to  equip  the  portion  of  the  railroad  to  be  leased  from  the  Wellsville 
and  Buffalo  Railroad  Corporaticm,  for  the  purchase  of  two  engines, 
and  for  the  necessary  expenses  incurred  in  rehabilitating  and  equip- 
ping the  property  to  be  acquired. 

Re  Chasm  Power  Co.  Case  No.  6047,  June  12,  1917,  $3,000  first 
mortgage  5  per  cent  gold  bonds,  to  be  sold  for  not  less  than  face 
value  and  accrued  interest,  proceeds  to  be  used  for  the  purpose  of 
paying  in  part  the  cost  of  extending  a  power  line  from  the  plant  of 
petitioner  to  the  mill  of  the  High  Falls  Pulp  &  Paper  Company. 

Re  Perry  Electric  Light  Co.  Case  No.  5977,  June  21, 1917,  $35,000 

5  per  cent  first  mortgage  gold  bonds  to  be  sold  for  not  less  than  85 
per  cent  of  face  value  and  accrued  interest;  $16,000  common  capital 
stock  to  be  sold  at  not  less  than  par;  $154,250  6  per  cent  promissory 
notes  to  be  sold  at  a  price  not  less  than  the  face  value  thereof;  pro- 
ceeds from  above  securities  to  be  used  for  certain  plant  and  equip- 
ment. 

Re  Warsaw  Oas  &  E.  Co.  Case  No.  5978,  June  21,  1917,  $49,592.32 

6  per  cent  promissory  notes  to  be  sold  for  not  less  than  face  value, 
proceeds  to  be  used  for  certain  specified  plant  improvements  and 
equipment. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  6034,  July 
10,  1917,  $100,000  5  per  cent  forty-year  first  mortgage  gold  bonds 
to  be  sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest ;  $45,000  7  per  cent  cumulative  preferred  capital  stock  to  be 
sold  at  not  less  than  par  value,  proceeds  from  said  bonds  and  stock 
to  be  used  exclusively  for  extensions,  improvements,  and  betterments 
to  plant  and  system. 

Re  Boston  &  A.  R.  Co.  Case  No.  2931,  July  17,  1917,  order 
amending  order  dated  June  10,  1912,  authorizing  the  railroad  com- 
j)any  to  apply  proceeds  realized  from  the  sale  at  not  less  than  face 
value  thereof  of  the  $1,000,000  face  value  of  twenty-five-year  4^  per 
cent  improvement  bonds  of  1912  therein  authorized  to  be  issued 
toward  the  cost  of  the  construction,  completion,  extension,  and  im- 
provement of  facilities. 

Re  Murray  Electric  Light  &  P.  Co.  Case  No.  3457,  July  18,  1917, 

order  modifying  order  dated  August  19,  1913,  authorizing  the  sale 

cf.  $17,000  face  value  of  6  per  cent  thirty-year  first  mortgage  gold 

bonds  for  not  less  than  98  per  cent  of  face  value  and  accrued  interest, 

proceeds  to  be  applied  solely  for  the  construction  of  a  transmission 
P.U.R.1918B. 
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line  from  the  power  station  of  petitioner  to  the  power  station  of  the 
Orange  County  Public  Service  Corporation  at  Cuddebackville,  and 
for  the  acquisition  of  the  necessary  rights  of  way,  poles,  wires,  ap- 
pliances, etc.,  incident  to  the  construction  of  said  line. 

Re  Long  Island  Lighting  Co.  Case  No.  5982,  July  18,  1917,  order 
authorizing  the  issuance  of  $561,000  5  per  cent  twenty-five-year  first 
mortgage  gold  bonds ;  $344,000  of  said  bonds  or  the  proceeds  thereof 
to  be  used  solely  for  the  purpose  of  even  exchange  or  sale  on  a  basis 
of  face  for  face  and  accrued  interest  for  $198,000  first  and  refund- 
ing mortgage  5  per  cent  fifty-year  bonds  and  $146,000  first  mortgage 
5  per  cent  twenty-five-year  gold  bonds,  of  the  Suffolk  Gas  &  Electric 
Light  Company  and  South  Shore  Gas  Company;  the  remaining 
$217,000  bciids  to  be  sold  for  not  less  than  92  per  cent  of  face  value 
and  accrued  interest,  proceeds  of  latter  amount  to  be  used  solely  for 
the  retirement  of  the  outstanding  first  mortgage  5  per  cent  twenty- 
year  gold  bonds  of  the  Suffolk  Gas  &  Electric  Light  Company.  Order 
modified  (Jan.  8,  1918). 

Re  Marion  R.  Corp.  Case  No.  6070,  July  18,  1917,  $50,000  5  per 
cent  twenty-five-year  first  mortgage  gold  bonds  to  be  sold  for  not 
less  than  face  value  and  accrued  interest;  $10,000  common  capital 
stock  to  be  sold  for  not  less  than  par ;  proceeds  of  bonds  and  stock  to 
be  used  for  the  acquisition  of  property  rights,  privileges,  etc.,  formally 
belonging  to  the  Newark  &  Marion  Railway  Company,  and  for  the 
rehabilitation  of  the  property  so  to  be  acquired  and  for  working 
capital. 

Re  Smith,  Receiver  of  Pittsburg,  S.  &  N.  R.  Co.  Case  No.  6130, 
July  24,  1917,  order  authorizing  railroad  company  to  issue  certif- 
icates of  indebtedness  to  the  amount  of  $1,700,000,  bearing  interest 
at  the  rate  of  6  per.  cent,  said  certificates  to  be  used  solely  for  the 
purpose  of  exchange  at  face  value  for  $1,500,000  face  value  of  series 
A  and  $200,000  face  value  of  series  B  certificates  of  indebtedness 
maturing  on  August  1  and  September  1,  1917. 

Re  Delaware  &  H.  Co.  Case  No.  6126,  July  26,  1917,  $9,000,000 
three-year  5  per  cent  gold  notes  to  be  sold  for  not  less  than  97 ;  pro- 
ceeds to  be  applied  toward  retiring  outstanding  first  mortgage  7  per 
cent  bonds  secured  by  mortgage  dated  August  13,  1877,  given  to  the 
Union  Trust  Company  of  New  York,  as  trustee;  and  to  be  applied 
toward  the  payment  of  loans  and  bills  payable,  owing  at  December 
31,  1916,  for  expenditures  after  December  31,  1916,  to  complete 
addition  and  betterment  projects  under  way,  for  expenditures  to 
complete  proposed  additions  and  betterments  to  be  begun  after  De- 
cember 31,  1916,  and  to  provide  for  expenditures  to  be  made  to 
complete  the  purposes  in  respect  to  which  the  bonds  authorized  in 
Case  No.  3500  by  order  of  even  date  herewith  are  insufficient. 

Re  Orange  &  R.  Electric  Co.  Case  No.  6135,  July  26,  1917,  $163,- 

500  7  per  cent  cumulative  preferred  capital  stock  to  be  sold  for  not 
P.U.R.1918B. 
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less  than  par,  proceeds  to  be  used  for  proposed  extensions  and  im- 
prorements  to  plant  and  property. 

Re  Buffalo,  R.  &  P.  R.  Co.  Case  No.  6142,  July  »6,  1917,  $1,600,- 
000  5  per  cent  equipment  bonds  to  be  sold  for  not  less  than  96  per 
cent  of  face  value  and  accrued  interest,  proceeds  to  be  used  for  the 
purchase  of  specified  equipment. 

Re  Panama  Traction  Co.  Case  No.  5996,  July  31,  1917,  $150,000 
6  per  cent  twenty-year  first  mortgage  bonds  to  be  sold  for  not  less 
than  85  per  cent  of  face  value  and  accrued  interest ;  $51,600  common 
capital  stock  to  be  sold  at  not  less  than  par;  proceeds  of  stocks  and 
bonds  to  be  used  for  construction  of  road  from  Ashville  to  Panama, 
for  the  purchase  of  specified  equipments,  etc. 

Re  Binghamton  Light,  Heat  &  P.  Co.  Case  No.  5983,  July  31, 1917, 
$399,000  5  per  cent  thirty-year  first  mortgage  and  improvement 
mortgage  gold  bonds  to  be  sold  for  not  less  than  90  per  cent  of  the 
face  value  and  accrued  interest;  $170,700  6  per  cent  cumulative  pre- 
ferred capital  stock  to  be  sold  for  not  less  than  par ;  proceeds  of  stocks 
and  bonds,  together  with  remainder  of  proceeds  authorized  by  order 
dated  August  16, 1916,  in  Case  No.  5635,  to  be  used  to  complete  con- 
struction of  new  power  house  and  equipment,  substation  and  equip- 
ment, and  transmission  and  connecting  lines,  for  additions  to  new 
power  house  and  equipment,  for  miscellaneous  additions  and  improve- 
ments during  the  calendar  year  1917,  and  for  organization  and  legal 
expenses,  cost  of  printing  bonds,  mortgage  tax,  etc.  Authority  to 
issue  $150,000  of  bonds  at  not  less  than  85  per  cent  of  face  value 
(August  29, 1917).    Authority  to  pledge  bonds  (October  3, 1917). 

Re  Long  Island  Lighting  Co.  Case  No.  2472,  Aug.  2,  1917,  order 
amending  orders  dated  Oct.  10,  1911,  and  Oct.  31, 1912,  to  authorize 
issuance  of  $88,900  5  per  cent  twenty-five-year  first  mortgage  bonds 
and  the  use  of  $76,764.23  realized  from  the  sale  for  the  purposes 
set  forth  in  said  orders;  vacating  the  authority  to  issue  in  addition 
$1,100  face  value  bonds  and  providing  for  the  disposition  of  $772.32 
unexpended  proceeds  in  accordance  with  order  in  Case  No.  6124. 

Re  Long  Island  Lighting  Co.  Case  No.  4273,  Aug.  2,  1917,  order 
amending  orders  of  May  19  and  Sept.  22,  1917,  to  authorize  issuance 
of  $35,000  par  value  of  common  stock  to  be  sold  at  par  and  $90,000 
5  per  cent  twenty-five-year  first  mortgage  bonds  to  be  sold  at  not 
less  than  87^,  proceeds  to  be  used  for  purposes  mentioned  in  the  for- 
mer orders  and  vacating  the  authorization  to  issue  $27,500  face  value 
bonds. 

Re  Elmira  Water,  Light  &  R.  Co.  Case  No.  6997,  Aug.  2,  1917, 
$600,000  face  value  5  per  cent  fifty-year  first  mortgage  bonds,  to  be 
sold  at  not  less  than  92^  per  cent  of  face  value  and  accrued  interest 
to  net  $555,000,  proceeds  to  be  used,  $79,977.41  to  discharge  obliga- 
tions incurred  for  improvements  and  extensions  from  Nov.  1,  1915 

to  Dec.  30,  1916;  $460,813  for  proposed  additions  and  betterments. 
P.U.R.1918B. 
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Excess  $14^209.59  to  be  beld  in  the  treasury  until  further  order  of 
the  Commission,  supplemental  order  authorizing  utility  to  issue 
$440,000  of  the  bonds  at  not  less  than  85  per  cent  ol  face  value 
(August  29, 1917). 

Re  Empire  Coke  Co.  Case  No.  6032,  Aug.  2,  1917,  $93,700  face 
Talue  6  per  cent  twenty-five-year  collateral  first  mortgage  bonds  to 
be  sold  at  not  lees  than  90  per  cent  and  accrued  interest,  the  net 
proceeds  of  $84,330  to  be  used  for  working  property. 

Re  New  York  C.  R.  Co.  Case  No.  6060,  Aug.  2,  1917,  Boston  & 
Albany  Railroad  Company  authorized  to  issue  $1,000,000  face  value 
5  per  cent  twenty-five-year  bonds,  to  be  sold  at  not  less  than  par, 
proceeds  to  be  used  for  discharge  of  indebtedness  incurred  and  to  be 
incurred  in  advances  received  from  the  New  York  Central  Railroad 
Company  for  extensions  and  improvements;  the  New  York  Central 
Railroad  Company  authorized  to  guarantee  payment. 

Re  Long  Island  Lighting  Co.  Case  No.  6124,  Aug.  2,  1917, 
$180,000  face  Tshie  5  ^per  cent  twenty-five-year  mortgage  bonds  to 
be  sold  at  not  less  than  92  per  cent  and  accrued  interest,  to  net 
$119,600;  $100,000  par  value  common  capital  stock  to  be  sold  at 
not  less  than  par;  proceeds  of  stock  and  bonds  together  with  un- 
expended proceeds  realized  from  sale  of  securities  authorized  in 
Cases  No.  2208  and  2472,  to  be  used,  $127,416  for  expenses  and 
betterments,  $54,552  for  expenditures  on  projects  X-1  to  X-38; 
$50,000  for  working  capital;  excess  unprovided  for  $600.61. 

Re  Arcade  &  A.  R.  Corp.  Case  No.  6147,  Aug.  2,  1917,  $25,000 
face  value  5  per  cent  first  mortgage  gold  bonds  to  be  sold  at  not  less 
than  face  value  and  accrued  interest,  proceeds  to  be  used  for  the 
acquisition  of  equipment  and  rehabilitation  of  the  roadbed. 

Re  Buffalo  General  Electric  Co.  Case  No.  6146,  Aug.  8,  1917, 
$4,400,000  face  value  6  per  cent  five-year  debenture  bonds  to  be 
sold  at  97  per  cent  of  face  value,  proceeds  to  be  used,  $2,288,000 
for  extensions  to  steam  plant  in  Buffalo,  $500,000  to  reimburse 
treasury  for  money  expended  for  fixed  assets,  $1,480,000  to  be  held 
in  treasury  until  further  ordered. 

Re  International  R.  Co.  Case  No.  6150,  Aug.  14,  1917,  $300,000 
face  value  5  per  cent  fifty-year  refunding  and  improvement  mort- 
gage bonds  to  be  sold  at  not  less  than  85  per  cent  of  their  face  value 
and  accrued  interest  to  net  proceeds  of  at  least  $255,000,  proceeds 
to  be  used  for  new  extensions  of  railroad  from  Buffalo  to  Niagara 
Falls. 

Re  Erie  R.  Co.  Case  No.  5885,  Aug.  21,  1917,  authority  granted 
to  execute  to  the  Bankers  Trust  Company  as  trustee,  a  mortgage 
upon  all  property  and  equipment  dated  December  1,  1916,  to  secure 
an  issue  of  refunding  and  improvement  mortgage  bonds  to  the  amount 
of  $500,000,000  face  value. 

Re  Buffalo,  R.  &  P.  R.  Co.  Case  No.  6154,  Aug.  21,  1917,  $1,500,- 
P.U.R.1918B. 
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000  face  value  4^  per  cent  fifty-year  consblidated  mortgage  bonds 
to  be  sold  at  not  less  than  91  f  per  cent,  proceeds  of  the  amount  of 
$1,370,625  to  be  used  to  reimburse  treasury  for  moneys  expended 
from  income  for  acquisition  of  fixed  assets. 

Re  Lewiston  &  L.  0.  Shore  Power  Co.  Case  No.  6166,  Aug.  23, 
1917,  $10,000  face  value  6  per  c«it  ten-year  mortgage  bonds  to  be 
sold  at  not  less  than  face  value  and  accrued  interest,  proceeds  to  be 
used  to  discharge  outstanding  bills  aggregating  $9,829.37. 

Re  New  York  C.  R.  Co.  Cases  Nos.  5963,  6182,  Sept.  13,  1917, 
$15,000,000  two-year  6  per  cent  collateral  trust  gold  notes,  to  be  sold 
at  not  less  than  96  per  cent  of  face  value  and  accrued  interest,  pro- 
ceeds to  be  used  for  discharge  of  outstanding  promissory  notes  dated 
March  7th  and  April  2l8t,  1917,  for  expenditures  made  and  to  be 
made  as  authorized  in  clause  3  of  the  order  in  case  No.  5963,  dated 
April  26,  1917,  and  for  expenditures  made  and  to  be  made  for  ad- 
ditions and  betterments;  $10,000,000  4^  per  cent  refunding  and 
improvement  mortgage  bonds  to  be  pledgwhunder  trust  agreement, 
and  when  redeemed  from  said  pledge  to  be  sold  by  New  Yoric  Central 
Railroad  Company  at  not  less  than  90  per  cent  of  face  value  and  ac- 
crued interest,  proceeds  to  be  used  for  payment  of  an  equal  amount 
of  two-year  5  per  cent  collateral  trust  gold  notes,  and  for  pa}Tnent 
of  the  balance  of  expenditures  remaining  unprovided  for. 

Re  Salmon  River  Power  Co.  Case  No.  6196,  Sept.  18,  1917,  $455,- 
000  5  per  cent  forty-year  first  mortgage  gold  bonds  to  be  sold  at  not 
less  than  80  per  cent  of  face  value  and  accrued  interest,  proceeds  to 
be  used  exclusively  for  expenditures  made  and  to  be  made  for  ex- 
tensions, additions,  and  improvements  to  the  steam  generating  plant 
of  the  petitioner  at  Lyons. 

Re  Orange  &  R.  Electric  Co.  Case  No.  6135,  Sept.  19,  1917, 
$20,000  5  per  cent  twenty-year  first  and  refunding  mortgage  bonds 
to  be  sold  at  not  less  than  90  per  cent  of  face  value  and  accrued  in- 
terest; or  in  the  alternative  said  company  is  authorized  to  issue 
$18,000  7  per  cent  cumulative  preferred  capital  stock  at  not  less 
than  par ;  in  addition  thereto  $7,500  7  per  cent  cumiilative  preferred 
capital  stock  authorized  to  be  issued  at  not  less  than  par;  proceeds 
to  the  amount  of  $25,500  to  be  applied  for  the  reimbursement  of  the 
treasury  for  moneys  actually  expended  from  income  for  acquisition 
of  fixed  assets  prior  to  December  31,  1916,  not  obtained  from  issue 
of  stodcs,  bonds,  notes,  or  other  evidence  of  indebtedness. 

Re  Clean  Electric  Light  &  P.  Co.  Case  No.  5926,  Oct.  17,  1917, 

$36,000  7  per  cent  cumulative  preferred  stock  to  be  sold  at  not  less 

than  par,  proceeds  to  be  used  solely  for  the  reimbursement  of  the 

treasury  for  expenditures  made  from  income  from  September  1,  1914 

to  December  31,  1916  for  construction,  completion,  etc.,  of  its  plant 

and  distribution  system. 

Re  Olean  Electric  Light  &  P.  Co.  Case  No.  6153,  Oct.  17,  1917, 
P.U.R.1918B. 
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$155,000  5  per  cent  series  A  first  and  refunding  mortgage  bonds  to 
be  sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest ;  $40,000  7  per  cent  cumulative  preferred  capital  stock  to  be 
sold  at  not  less  than  par ;  proceeds  of  such  stock  and  bonds  to  be  used 
solely  for  additions  and  betterments  to  plant  and  property. 

Re  Norttiern  New  York  Utilities,  Case  No.  6173,  Oct;  17,  1917, 
$200,700  capital  stock,  $171,300  to  be  classified  as  7  per  cent  cu- 
mulative preferred  capital  stock  and  $29,400  «s  common  capital 
stock  to  be  sold  at  not  less  than  per ;  authority  granted  to  pledge  the 
$477,000  face  value  fifty-year  5  per  cwit  first  and  refunding  mort- 
gage bonds  authorized  to  be  issued  as  collateral  security  for  two  and 
one-half-year  6  per  cent  notes  aggregate  face  value  of  $881,600,  said 
notes  to  be  sold  for  not  less  than  96  per  cent  of  face  value  and  ac- 
crued interest;  proceeds  of  said  securities  to  be  used  for  the  reim- 
bursement of  treasury  for  moneys  actually  expended  from  income  for 
the  acquisition  of  fixed  assets  from  August  1,  1917,  to  June  30, 1917, 
inclusive,  not  obtained  from  the  issue  of  stock,  bonds,  notes,  or  other 
evidence  of  indebtedness,  for  the  reimbursement  of  treasury  in  place 
of  amount  exempted  from  capitalization  by  order  in  Case  No.  5055, 
dated  December  28,  1915,  being  value  of  property  substituted  for 
a  like  amount  sold,  and  for  the  construction  of  a  proposed  transmis- 
sion line  from  Natural  Bridge  to  South  Edwards. 

Re  Ovid  Electric  Co.  Case  No.  5950,  Oct.  23,  1917,  $14,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
for  the  reimbursement  of  treasury  for  expenditures  from  income  for 
capital  purposes  from  January  1, 1913,  to  December  31, 1916,  for  the 
discharge  of  indebtedness  outstanding  at  December  31,  1916,  and  for 
working  capital. 

Re  Niagara,  L.  4  0.  Power  Co.  Case  No.  6007,  Oct.  23,  1917, 
$50,300  6  per  cent  cxunulative  first  preferred  capital  stock  to  be  sold 
at  not  less  than  par,  proceeds  to  be  used  for  the  acquisition  of  com- 
mon capital  stock  of  the  Salmon  River  Power  Company. 

Re  Lewis  &  H.  Teleph.  Co.  Case  No.  6102,  Oct.  23,  1917,  order 
authorizing  the  issuance  nunc  pro  tunc  April  25,  1911,  three  shares 
of  common  capital  stock  at  par. 

Re  Deer  River  R.  Corp.  Case  No.  6221,  Oct.  23,  1917,  $100,000 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  acquisition  of  the  steam  railroad  property  and  ap- 
purtenances formerly  owned  by  the  Carthage  &  Copenhagen  Railroad 
Company  and  for  the  purchase  of  equipment  and  for  the  necessary 
expenses  incurred  in  rehabilitating  and  equipping  the  property  to 
be  acquired. 

Re  Loasby,  Case  No.  6209,  Oct.  24,  1917,  approval  of  plan  and 
agreement  for  reorganization  dated  May  18,  1917,  of  certain  of  the 
property  of  the  Empire  United  Railways,  Inc.,  namely,  that  portion 
known  formerly  as  the  Rochester,  Syracuse  &  Easter;n  Railroad  Com- 
P.U.R.1918B. 
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pany;  for  the  porpoee  ot  above  reorganizatioii  the  railroad  companj 
is  authorized  to  issue  the  following  bonds  and  stock:  first  mortgage 
bonds  of  tiie  face  value  of  $2>500y000;  preferred  capital  stock  of  the 
par  value  of  $2^500^000;  and  common  capital  stodc  of  the  par  value 
of  $1,500,000. 

Re  Western  New  York  ft  P.  B.  Co.  Case  No.  6214,  Oct.  24,  1917, 
order  granting  permission  to  tiie  taking  of  a  surrender  of  all  of  the 
capital  stock  of  the  Union  Terminal  Railroad  Company  of  the  city 
of  Buffalo  by  the  Western  New  York  ft  Pennsylvania  Railway  Com- 
pany for  a  consideration  of  one  dollar,  in  accordance  with  the  terms 
of  a  certain  agreement  dated  November  2,  1916. 

Re  Long  Island  Lighting  Co.  Case  No.  5859,  Nov.  8,  1917,  order 
authorizing  the  Long  Island  Lighting  Company  to  issue  $225,000 
5  per  cent  twenty-five-year  first  mortgage  gold  bonds  to  be  sold  at  not 
less  than  92  per  c&ii  of  face  value  and  accrued  interest,  and  to  issue 
$150,000  common  capital  stock  to  be  sold  at  not  less  than  par;  pro- 
ceeds to  be  used  for  the  purchase  and  acquisition  of  all  of  the  prop- 
erty and  assets  of  the  Suffolk  light.  Heat,  ft  Power  Company. 

Re  Long  Island  Lighting  Co.  Case  No.  5860,  Nov.  8,  1917,  order 
authorizing  the  issuance  of  $270,000  6  per  cent  twenty-five-year  first 
mortgage  gold  bonds;  $139,700  of  said  bonds  to  be  used  solely  for 
the  purpose  of  acquiring  by  even  exchange  or  purchase  a  like  face 
amount  of  5  per  cent  twenty^ve-year  first  mortgage  gold  bonds  of 
the  North  Shore  Electric  Light  ft  Power  Company;  the  balance  of 
said  bonds,  namely  $130,300  to  be  sold  for  not  less  Uian  92  per  cent 
of  face  value  plus  ac(»:ued  interest;  $75,000  common  capital  stock 
to  be  sold  at  not  less  than  par,  proceeds  of  said  stocks^  and  bonds  to 
the  amount  of  $334,576  to  be  used  as  follows:  for  the  acquisition 
by  purchase  or  exchange  of  the  entire  outstanding  common  capital 
stock  of  the  North  Shore  Electric  Light  ft  Power  Company ;  for  tlie 
acquisition  by  purchase  or  exchange  of  5  per  cent  twenty-five-year 
first  mortgage  gold  bonds  of  the  said  North  Shore  Electric  Light  ft 
Power  Company ;  for  the  discharge  of  curr^t  liabilities  of  said  elec- 
tric company;  for  ^tensions  and  improvements  to  plant  and  system 
of  the  North  Shore  Electric  Light  &  Power  Company  and  for  work- 
ing capital. 

Re  Niagara  Falls  Gas  ft  E.  L.  Co.  Case  No.  5892,  Nov.  8,  1917, 
$800,000  5  per  cent  thirty-year  first  refunding  mortgage  gold  bonds 
to  be  sold  at  not  less  than  80  per  cent  of  face  value  and  accrued 
interest,  proceeds  to  be  used  for  the  discharge  of  certain  obligations 
of  petitioner  outstanding  at  December  31,  1916,  and  for  extensions 
of  and  improvements  to  plant  and  distributing  system. 

Re  Elizabethtown  ft  A.  R.  Co.  Case  No.  6238,  Nov.  13, 1917,  order 
authorizing  railroad  company  to  execute  and  deliver  to  the  Glens 
Falls  Trust  Company  of  the  city  of  Glens  Falls,  trustee,  a  certain 
indenture,  mortgage  or  deed  of  trust,  to  secure  an  issue  of  first 
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mortgage  thirty-year  gold  bonds  aggregating  $500,000  bearing  in- 
terest at  the  rate  of  5  per  cent  per  annum;  $225,000  5  per  cent 
thiriy-year  first  mortgage  gold  bonds  to  be  sold  at  not  less  than  80 
per  cent  of  face  valne  and  accrued  interest;  approval  of  issuance  of 
$150,000  capital  stock,  $100,000  of  which  to  be  classified  as  6  per 
cent  noncumulatiye  preferred  and  $50,000  as  common  capital  stock; 
$75,000  par  value  of  the  6  per  cent  noncumulative  preferred  capital 
stock  and  $50,000  par  value  of  common  capital  stock  to  be  used 
solely  for  the  acquisition  of  the  steam  railroad  property  and  ap- 
purtenances and  rights,  privileges,  and  franchises  formerly  owned  by 
the  Elizabethtown  Terminal  Bailroad  Company;  the  balance  of  the 
6  per  cent  noncumulative  preferred  capital  stock  to  be  sold  at  a 
price  not  less  than  ike  par  value,  proceeds  of  said  stock  and  bonds 
of  the  aggregate  face  value  of  $250,000  to  be  used  for  the  purchase 
of  equipment  and  for  the  necessary  expenses  incurred  in  rehabilitat- 
ing and  equipping  property  so  acquired,  and  for  expenses  incurred 
in  the  reorganization  of  the  property  and  for  working  capital. 

Re  Erie  R.  Co.  Case  No.  6246,  Nov.  16,  1917,  $16,000,000  6  per 
cent  twenty-year  series  A  refunding  and  improvement  mortgage 
bonds  to  be  sold  for  not  less  thatn  90  per  cent  of  face  value  and  ac- 
crued interest,  proceeds  to  be  used  solely  for  the  reimbursement  of 
treasury  by  petitioner  for  moneys  actually  expended  for  the  ac- 
quisition of  fixed  assets  within  five  years  prior  to  the  fiUng  of 
petition,  and  which  were  not  obtained  from  the  issue  of  stock,  bonds, 
notes,  or  other  evidences  of  indebtedness. 

Re  Endicott-Union  Gas  Co.  Case  No.  2989,  Nov.  15,  1917,  order 
canceling  and  annulling  order  of  July  29,  1912,  authorizing  the 
Endicott-Union  Oas  Company  to  issue  its  stock  and  bonds  and  to 
use  proceeds  realized  from  sale  for  the  construction  and  equipment 
of  gas  plant. 

Re  Long  Island  Lighting  Co.  Case  No.  6224,  Nov.  21,  1917, 
$100,000  common  capital  stock  to  be  sold  at  not  less  than  par; 
$143,000  5  per  cent  twenty-five-year  first  mortgage  sinking  fund 
gold  bonds  to  be  sold  for  not  less  than  87^  per  cent  of  face  value 
plus  accrued  interest ;  proceeds  of  said  stock  and  bonds  to  be  used  for 
payment  of  current  liabilities  outstanding  at  December  31, 1915,  and 
for  working  capital,  provided  that  such  working  capital  shall  not  be 
disbursed  by  petitioner  for  purposes  properly  chargeable  to  income. 

Re  Standard  Light,  Heat  &  P.  Co.  Case  No.  5796,  Dec.  6,  1917, 
$75,000  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  reimbursement  of  the  treasury  for  moneys 
actually  expended  from  income  for  the  acquisition  of  fixed  assets 
during  the  period  of  January  1, 1916,  to  October  31, 1916,  inclusive. 

Re  Utica  Gas  &  E.  Co.  Case  No.  4886,  Dec.  6,  1917,  $1,260,000 

6  per  cent  fifty-year  refunding  and  extension  mortgage  gold  bonds* 

to  be  sold  for  not  less  than  95  per  cent  of  face  value  and  accrued 
P.U.R.1018B. 
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interest ;  proceeds  to  be  used  for  expenditures  made  and  to  be  made 
during  the  calendar  year  1917,  for  additions  and  betterments  to  the 
Trenton  Falls  Power  Plant. 

He  Warren  &  J.  Street  R.  Co.  Case  No.  6274,  Dec.  20,  1917,  $100,- 
000  6  per  cent  ten-year  gold  refunding  mortgage  gold  coupon  bonds 
to  be  sold  at  not  less  than  90  per  cent  of  face  value,  plus  accrued 
interest,  proceeds  to  be  applied  solely  for  the  refimding  of  an  out- 
standing issue  of  $100,000  face  value  6  per  cent  ten-year  second 
mortgage  bonds. 

Re  Home  Teleph.  Co.  Case  No.  4438,  Dec.  26,  1917,  order  of 
October  14,  1914,  authorizing  the  Home  Telephone  Company  of 
Jamestown  to  issiie  its  stock  and  to  use  the  proceeds  realized  from 
the  sale  thereof  for  the  ccmstruction  and  improvement  of  its  facilities, 
canceled. 

Re  Home  Teleph.  Co.  Case  No.  4439,  Dec.  26,  1917,  order  of 
December  22,  1914,  authorizing  the  Home  Telephone  Company  of 
Jamestown  to  issue  its  stock  and  to  use  the  proceeds  realized  from 
the  sale  of  such  stock  for  the  discharge  of  outstanding  indebtedness, 
canceled. 

Re  Canaseraga  Heat,  Light  &  P.  Co.  Case  No.  6187,  Dec.  26,  1917, 
order  authorizing  nunc  pro  tunc  issuance  between  December  9,  1916, 
and  August  17,  1917,  of  $4,300  par  value  capital  stock,  $950  clas- 
sified as  common  and  $3,350  as  6  per  coat  preferred  capital  stock,  and 
proceeds  from  sale  at  par  used  for  the  construction  of  electric  light 
and  power  plant  and  system  in  the  village  of  Canaseraga. 

Re  Tenpas,  Case  No.  6232,  Dec.  26,  1917,  order  authorizing  nunc 
pro  tunc  issuance  of  power  corporation  of  July  13,  1917,  of  $15,000 
par  value  of  common  capital  i^ock  in  payment  for  an  electric  light 
plant  and  system  situate  in  the  village  of  Cl3rmer. 

Re  Delhi  Teleph.  Co.  Case  No.  5937,  Dec.  27,  1917,  74  C.  L. 
325,  $10,000  5  per  cent  thirty-year  first  mortgage  coupon  bonds  to  be 
sold  for  not  less  than  par  plus  accrued  interest,  proceeds  to  be  used 
for  the  refunding  of  outstanding  5  per  cent  ten-year  first  mortgage 
bonds,  to  the  amoimt  of  $7,000,  and  to  discharge  an  outstanding 
promissory  note  dated  September  7,  1901,  or  the  renewals  thereof 
of  $3,000. 

Re  Ogdensburg  Power  &  Light  Co.  Case  No.  5861,  Dec.  31,  1917, 
order  authorizing  the  light  company  to  execute  and  deliver  to  the 
St.  Lawrence  Trust  Company  as  trustee,  certain  indenture,  deed  of 
trust,  or  mortgage  to  secure  an  issue  of  first  mortgage  50  gold  cou- 
pon bonds  to  the  aggregate  amount  of  $200,000  face  value ;  certain 
light  company  authorized  to  issue  $200,000  5  per  cent  fifty-year 
first  mortgage  gold  bonds,  proceeds  to  be  used  to  pay  off  the  two  six 
per  cent  demand  loans  aggregating  a  like  amount  dated  June  30, 
1906,  and  August  31,  1915,  in  favor  of  the  St.  Lawrence  Gas,  Elec- 
tric, &  Transportation  Company. 
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Be  Aobiun  &  S.  Electric  B.  Go.  Case  No.  6201,  Dec.  31,  1917, 
$292,000  5  per  cent  forty-year  first  and  refunding  mortgage  gold 
bonds  to  be  sold  for  not  less  than  83  per  cent  of  face  value  plus 
accrued  interest,  proceeds  to  be  applied  solely  toward  the  discharge 
of  outstanding  6  per  cent  five-year  gold  notes  of  corporation  dated 
February  1,  1916,  at  par  and  interest. 

Be  Ogdensburg  Gaa  Co.  Case  No.  5849,  Dec.  31,  1917,  order 
authorizing  gas  company  to  execute  and  deliver  to  the  St.  Lawrence 
Trust  Company  as  trustee,  a  certain  indenture,  deed  of  trust,  or 
mortgage  upon  all  its  plant  and  property,  to  secure  an  issue  of  first 
mortgage  fifty-year  gold  coupon  bonds  to  the  aggregate  amount  of 
$50,000  bearing  interest  at  the  rate  of  5  per  cent;  Ogdensburg  Gas 
Company  authorized  to  issue  $45,000  face  value  of  its  5  per  cent 
fifty-year  first  mortgage  gold  coupon  bonds  for  the  purpose  of  paying 
off  6  per  cent  demand  loan  dated  June  30,  1906,  in  favor  of  the 
St.  Lawrence  Gas,  Electric,  &  Transportation  Company. 

Ohio.— Re  Lima  Teleph.  &  Teleg.  Co.  No.  1268,  Sept.  21,  1917, 
$30,000  common  capital  stock  and  $30,000  6  per  cent  preferred  cap- 
ital stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for 
the  reimbursement  of  applicants  treasury,  to  extent  of  such  proceeds 
to  the  sum  of  $64,439.55  expended  therefrom,  within  the  period 
January  1,  1915  to  July  1,  1917,  for  the  acquisition  of  property  and 
the  construction  of  additions,  extensions,  and  improvements  to  its 
facilities. 

Re  Cincinnati  &  S.  B.  Teleph.  Co.  No.  1265,  Oct.  9,  1917,  $1,716,- 
650  common  capital  stock  to  be  sold  for  not  less  tiian  par,  proceeds  to 
be  applied  to  the  reimbursement  of  applicant's  treasury  for  moneys 
expended  therefrom  August  20,  1917,  towards  the  payment  for,  and 
the  payment  of  the  balance  of  the  cost  of  certain  additions,  exten- 
sions, and  improvements  to  applicant's  plants  and  facilities  and  other 
improvements  now  in  contemplation;  supplemental  order  also  au- 
thorizing the  American  Telephone  &  Telegraph  Company  to  purchase 
its  pro  rata  share,  10,302  of  the  additional  stock  of  the  Cincinnati 
&  Suburban  Bell  Telephone  Company,  said  stock  to  be  purchased  at 
par. 

Be  Elyria  Teleph.  Co.  No.  1292,  Oct.  22,  1917,  $20,000  common 
capital  stock  and  $150,000  7  per  cent  preferred  capital  stock,  for 
the  reimbursement  of  the  treasury  and  the  discharge  of  short  term 
obligations  for  expenditures  incurred  on  the  capital  account. 

Be  Galion  Teleph.  Co.  No.  1009,  Dec.  5,  1917,  $51,000  capital 
stock  of  which  all  but  not  less  than  $1,000,  par  value,  may  be  issued 
in  applicant's  common  capital  stock,  or  of  which  not  exceeding 
$50,000  par  value  may  be  issued  in  applicant's  preferred  capital 
stock,  $12,000  of  said  stock  to  be  sold  for  the  highest  price  obtain- 
able, but  for  not  less  than  par;  $39,000  of  said  stock  to  be  issued 

and  delivered  to  receivers  of  the  Central  Union  Telephone  Company 
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in  full  payment  of  the  consideration  for  the  property  to  be  acquired; 
proceeds  realized  from  the  sale  of  $12,000  to  be  applied  for  the 
payment  of  additions,  extensions,  and  improvements  to  plant  and 
facilities. 

In  Re  Cincinnati  &  S.  B.  Teleph.  Co.  No.  1345,  Dec.  10,  1917, 
74  C.  L.  329,  it  was  held  that  it  is  not  necessary  for  an  interstate 
utility  to  apply  to  Commission  for  authority  to  issue  capital  stock 
to  secure  moneys  for  the  reimbursement  of  its  treasury  for  expend- 
itures, not  theretofore  capitalized,  for  the  acquisition  of  property 
outside  of  the  state  of  Ohio. 

Re  American  Teleph.  &  Teleg.  Co.  No.  1356,  Jan.  3, 1918,  74  C.  L. 
332,  telephone  company  authorized  to  subscribe  for  the  purchase 
at  par,  its  pro  rata  share  of  stock  of  the  Cincinnati  &  Suburban  Bell 
Telephone  Company,  to  the  amount  of  6,750  shares. 

Re  Mahoning  &  S.  R.  &  Li^t  Co.  No.  1377,  Jan.  23,  1918,  order 
authorizing  railway  and  light  company  to  guarantee  payment  of 
$2,000,000  of  two-year  6  per  cent  notes  to  be  issued  by  the  Republic 
Railway  &  Light  Company,  the  payment  of  which  is  to  be  primarily 
secured  by  pledge  as  collateral  security  of  $2,000,000,  par  value  of 
seven  per  cent  cumulative  preferred  capital  stock  of  the  Mahoning  & 
Shenango  Railway  &  Light  Company  and  purchased  by  the  Republic 
Railway  &  Light  Company. 

Vermont— Tie  New  England  Teleph.  &  Teleg.  Co.  No.  543,  Sept. 
29,  1917,  order  authorizing  the  issuance  of  1,069  shares  of  capital 
stock,  the  same  to  be  offered  to  its  present  stockholders  in  the  pro- 
portion of  one  share  of  new  stock  for  each  five  shares  of  its  capital 
stock  outstanding,  which  are  held  by  said  stockholders  for  cash  at 
par,  and  to  sell  all  said  stock  which  is  not  taken  by  present  stock- 
holders for  cash  at  not  less  than  par,  proceeds  to  be  used  in  paying 
for  and  retiring  outstanding  obligations  incurred  in  paying  for  tlie 
betterments  and  extensions  to  plant  and  equipment. 
P.U.R.iei8B. 
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ABANDOICED  PROPERTY. 

Valuation  of  abandoned  property,  see  ValtjatioN,  19. 

ABAKBONMENT  OF  SERVICE. 

Power  of  Commission  to  permit  removal  of  tracks  of  nonoperating 

railroad,  see  Commission,  1. 
Procedure  in  mandamus  to  require  utility  to  re-establish  service 

which  was  discontinued  without  consent  of  Commission,  see 

Mandamus,  1. 
Power  of  Commission  over  abandonment  of  service,  see  Sebvicb, 

6-8. 
Abandonment  of  service  generally,  see  Service,  13-16. 

ACCOUNTANTS. 

Weight  to  be  given  to  report  of  accountants  as  to  value  of  utility's 
plant,  see  Valuation,  2. 

ACCOUNTING. 

Jurisdiction  of  California  Commission  to  regulate  accounts  of  com- 
pany operating  automobiles  as  common  carriers,  see  Automo- 
biles, 3. 

ACCRUED  DEPRECIATION. 

See  Depreciation. 

ACTUAL  TRIAL. 

Order  fixing  rates  for  experimental  purposes  as  final  order  subject 
to  control  of  court  on  appeal,  see  Appeal  and  Review,  ll. 

ADriTIONS. 

See  Betterments. 

ADBflNISTRATIVE  FUNCTIONS. 

Of  Oregon  Commission  in  fixing  rates,  see  Ratbs,  3. 

ADVERTISING. 

Furnishing  transportation  in  exchange  for  advertising  space  as 
unlawful  discrimination,  see  Discrimination,  2. 

AGE. 

Of  drivers  of  automobiles  operated  as  common  carriers,  see  Axtto- 

MORILES. 

P.U.R.1918B.  1059 
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AIR  LIKE. 

Computing  telephone  toll  charges  upon  air-line  distance,  see  Di8- 

CSnCINATION,   16. 

AIXOCATIOH. 

See  AppoBnoNicENT. 

APPEAL  AVD  REVIEW. 

J.  In  general,  1, 
II.  Scope  of  review,  generally,  2^11, 
a.  Reasonableness  of  order,  ;9— ^. 
h.  Admission  and  weight  of  evidence,  0,  10. 
c.  Final  orders,  11. 
III.  Jurisdiction  of  United  States  Supreme  Court,  12. 
IV.  Procedure,  13. 

I.  In  general. 

1.  In  a  review  of  proceedings  of  the  California  Commission,  In 
which  the  question  presented  is  with  reference  to  the  power  of  the  Com- 
mission to  make  an  order  requiring  the  filing  of  a  rate  schedule,  ob- 
jections based  upon  apprehension  of  results  which  may  follow  future 
action  taken  by  the  Commission  are  immaterial.  Producers'  Transp. 
Co.  V.  Railroad  Commission  (Cal.)  518. 

II.  Scope  of  review,  generally. 

Review  of  order  fixing  valuation  and  prescribing  rates,  see  CoNsnnf- 
TioNAL  Law,  18. 

a.  Reasonableness  of  order, 

2.  An  order  of  the  Washington  Commission,  within  its  jurisdiction, 
cannot  be  disturbed  unless  it  manifests  a  clear  abuse  of  power,  or  it  is 
shown  to  be  so  unreasonable  and  unlawful  as  to  call  for  correction  by 
the  court.  State  ex  rel.  Hayford  ▼.  Public  Service  Commission  (Wash.) 
605. 

3.  A  finding  by  the  Public  Utilities  Commission  merely  fixing  the 
value  of  the  plant  of  a  utility,  on  a  present  value  basis,  by  deducting 
the  existing  depreciation  from  the  cost  of  prodnetion  new,  as  shown 
by  engineer's  investigations  along  accepted  methods,  the  Conunission 
not  being  called  upon  to  fix  the  rate  of  return,  will  not  be  set  aside 
by  the  Ohio  supreme  court,  as  it  is  not  in  principle  unreasonable  or 
unlawful.     Cincinnati  v.  Public  Utilities  Commission   (Ohio)   257. 

4.  A  finding  of  the  Missouri  Public  Service  Commission,  apportion- 
ing the  cost  of  a  grade  crossing  elimination  to  a  street  railway,  steam 
railroads,  and  of  a  city,  should  not  be  disturbed  by  a  court  where,  upon 
a  review  of  the  evidence,  it  does  not  appear  that  the  method  used  or 
the  conclusions  reached  were  unreasonable.  State  ex  rel.  St.  Joseph  R. 
Light,  Heat  k  P.  Co.  v.  Public  Service  Commission  (Mo.)  767. 

5.  The  exercise  of  the  discretion  of  the  Massachusetts  Public  Serv- 
P.U.R.1918B. 
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ice  Commission,  based  on  its  conclusions  of  fact  as  to  the  financial  con- 
dition of  a  street  railway  utility,  allowing  it  to  increase  a  fare  fixed 
by  a  grant  of  location  by  a  municipality,  will  not  be  annulled,  modified, 
or  amended  by  the  supreme  judicial  court,  where  it  is  unable  to  perceive 
in  the  record  any  conclusions  of  fact  which  were  unlawful.  Fall  River 
V.  Public  Service  Commission  (Mass.)  141. 

6.  The  supreme  court  of  Ohio  will  not  interfere  with  an  order  of 
the  Public  Utilities  Commission  approving  of  a  security  issue  to  re- 
imburse the  treasury  of  a  railroad  utility  for  expenditures  on  capital 
account,  made  in  its  discretion  after  a  hearing,  where  it  does  not  ap- 
pear from  a  consideration  of  the  record  that  the  action  of  the  Commis- 
sion was  unlawful  or  unreasonable.  Pollitz  v.  Public  Utilities  Com- 
mission (Ohio)  262. 

7.  An  order  of  the  Public  Service  Commission  setting  aside  a  regu- 
lation of  a  railroad  company,  classifying  shippers  for  the  purpose  of 
distribution  of  freight  cars  for  coal  shipments,  on  an  occasion  of  an 
immense  shortage  in  such  cars,  in  reviewable  on  the  question  of  the 
reasonableness  of  the  regulation  and  the  character  of  the  discrimination 
it  makes.  Baltimore  &,  0.  R.  Co.  v.  Public  Service  Commission  (W.  Va.) 
608. 

8.  Successful  impeachment  of  an  order  of  the  Public  Service  Com- 
mission requiring  a  railroad  company  to  furnish  coal  cars  at  sidings 
privately  o\nied,  for  the  use  of  persons  other  than  the  owners,  with  the 
consent  of  the  owners,  on  the  ground  that  it  impairs  the  obligations  of 
contracts  between  it  and  such  owners,  inhibiting  such  use  without  the 
consent  of  both  parties  thereto,  requires  proof  of  lack  of  reasonable 
necessity  for  such  use;  the  order  having  been  made  on  some  evidence  of 
occasion  therefor.  Baltimore  &  0.  R.  Co.  v.  Public  Service  Commission 
(W.  Va.)  608. 

h.  Admission  and  weight  of  evidence. 

9.  The  supreme  court  of  Illinois  will  not  disturb  a  decree  of  the 
Public  Service  Commission,  where  there  is  no  contention  that  the  Com- 
mission refused  to  receive  any  evidence  properly  offered;  since  the 
statute  governing  the  review  of  the  Commission's  orders  intended  that 
the  court  shall  in  no  way  pass  upon  the  weight  of  the  evidence,  but  only 
decide  whether  or  not  evidence  has  been  properly  received  or  rejected. 
State  Public  Utilities  Commission  v.  Terminal  R.  Asso.   (111.)   387. 

10.  Authorities  cited  to  show  that  an  order  of  the  Illinois  Commis- 
sion in  a  proceeding  before  it  was  improper  are  not  in  point  in  a  re- 
view of  the  case  by  the  Illinois  supreme  court,  where  the  finding  is  not 
against  the  manifest  weight  of  the  evidence  before  the  Commission; 
since  the  court,  under  such  circumstances,  is  without  authority  to  modi- 
fy or  set  aside  such  order.  State  Public  Utilities  Commission  v.  Term- 
inal R.  Asso.   (111.)  387. 

e.  Final  orders, 

11.  Proyisional  orders  of  the  Public  Service  Commission,  valoisg 
P.U.R.1918B. 
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the  property  of  and  fixing  rates  to  be  charged  by  a  public  service  cor-' 
poration,  for  experimental  purposes,  and  retaining  the  case  on  its  docket 
for  future  action  after  the  result  of  such  experiment  is  ascertained* 
are  not  final  orders,  subject  to  the  control  of  this  court  under  §  16  of 
the  Public  Service  Commission  Act  (Laws  1913,  diap.  0.)  Bluefield  v. 
Bluefield  Waterworks  A  Improv.  Co.  (W.  Va.)  25. 

///.  Jurisdiction  of  United  Staies  S^tpreme  Court. 

12.  Error  lies  from  the  Federal  Supreme  Court  to  a  circuit  court 
of  appeals  to  review  a  judgment  in  a  suit  brought  by  shippers  under 
the  Act  of  February  4,  1887  (24  Stat  at  L.  384,  chap.  104),  §  16,  as 
amended  by  the  Act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1916,  §  8584),  to  recover  the  reparation  awarded  them  by 
the  Interstate  Commerce  Commission  on  account  of  the  exaction  of 
excessive  freight  charges  by  the  defendant  carriers.  Southern  P.  Co.  y. 
Damell-Ta^izer  Co.  (U.  S.)  598. 

IV,  Procedure. 

Statement  that  burden  is  on  party  complaining  in  the  Supreme 
Judicial  Court  to  show  reversible  error,  p.  145. 

13.  The  reasonableness  of  an  order  of  the  Missouri  Public  Service 
Commision  will  be  determined  by  the  supreme  court  after  a  review  of 
the  evidence,  as  in  the  trial  of  suits  in  equity.  State  ex  rel.  St.  Joseph 
R.  Light,  Heat  &  P.  Co.  v.  Public  Service  Commission,  (Mo.)  767. 

APPORTIONMENT. 

J.  Municipal  plant,  1. 

II,  Railroads,  2, 

III,  Telephones,  a,  4, 

IV,  Electricity  and  heating,  S,  6, 

Review  of  Commission  order  apportioning  cost  of  grade  crossing  elim- 
ination, see  Appeal  and  Review,  4. 
Division  of  cost  of  eliminating  grade  crossing,  see  Cbosbinos,  4. 

Discussion  of  proper  manner  of  charging  work  of  employees  doing 
service  wiring,  p.  628. 

/.  Municipal  plant, 

1.  In  a  proceeding  to  fix  rates  for  a  municipal  water  utility,  where 
an  apportionment  of  the  expense  and  revenue  to  the  general  service  and 
fire  protection  shows  the  revenues  of  each  to  be  less  than  the  cost,  the 
question  of  the  charge  for  fire  protection  is  not  involved;  since  the 
actual  cost  to  the  city  for  such  service,  regardless  of  the  rate  therefor, 
is  the  amount  by  which  the  revenue  from  general  service  falls  short  of 
meeting  the  full  expense  of  the  utility.  Re  Edgerton  fWis.)  724. 
P.U.R.1918B. 
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//.  BailroadB. 

2.  That  no  system  has  been  devised  for  the  s^egation  of  passen- 
ger and  freight  operating  expenses  does  not  relieve  a  railroad  company 
from  making  apportionment  of  the  same  in  an  application  for  an  in- 
crease of  freight  rates  on  the  ground  that  it  is  necessitated  by  an  in- 
crease in  operating  expenses;  since  the  freight  business  should  not  bear 
the  entire  burden  of  increased  operating  costs.  Ee  Proposed  Increases 
in  Freight  Rates,   (Idaho)  52. 

///.  Telephones, 

Of  cost  of  readjusting  telephone  circuits  to  make  room  for  additional 
subscribers,  see  Sebvice,  12. 

Annotati(m  on  apportionment  in  case  of  telephone  switching  serv- 
ice, p.  901. 

3.  Expenses  incident  to  operator's  salaries  and  to  the  renewals  of 
switchboard  batteries  should  be  apportioned  on  a  purely  traflBc  basis 
or  the  extent  to  which  each  group  of  lines  makes  use  of  the  service,  in 
determining  the  reasonableness  of  a  rate  for  switching  service.  Armenia 
Teleph.  Co.  v.  Necedah  Teleph.  Co.  (Wis.)  888. 

4.  Taxes  were  distributed  as  an  overhead  in  a  proceeding  to  de- 
termine the  reasonableness  of  a  telephone  switching  rate.  Armenia 
Teleph.  Co.  v.  Necedah  Teleph.  Co.  (Wis.)  888. 

IV,  Electricity  and  heating, 

5.  No  attempt  should  be  made  to  apportion  operating  expenses  be- 
tween the  two  departments  in  case  of  an  electric  plant  furnishing  steam- 
heating  service  by  the  use  of  exhaust  steam;  it  being  more  practical  to 
consider  the  revenues  derived  from  the  sale  of  steam  heat  as  a  non- 
operating  revenue  of  the  electric  property,  and  the  operating  expenses 
directly  assignable  to  the  steam-heating  property  as  nonoperating  ex- 
penses of  the  electric  property.  Lamar  v.  Intermountain  R.  Light  &  P, 
Co.  (Colo.)  96. 

6.  In  determining  the  reasonableness  of  the  rates  of  a  heating 
utility  operated  in  connection  with  an  electric  plant,  the  heating  de- 
partment was  considered  as  an  auxiliary,  installed  for  the  purpose  of 
utilizing  heat  which  would  otherwise  be  wasted,  and  was  charged  only 
with  the  difference  in  cost  of  the  operation  of  the  combined  plant  and 
cost  of  operating  the  electric  plant  only.  Re  Wisconsin  Power,  Light  & 
Heat  Co.  (Wis.)  47. 

ATTACHING  BUSINESS. 

Burden  of  proof  as  to  cost  of,  see  Valuation,  26. 

ATTRACmrO  OAPITAI*. 

See  Capital. 
PU.R.1918B. 
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AUTOMOBILES. 

I.  In  general f  1,  2. 
II.  Jurisdiction  of  Commission,  3—5. 

/.  In  general. 

Protection  of  automobile  carriers  against  competition,  see  Monopoly 

AND  Competition,  1. 
Requirement  as  to  speed  of  automobiles  operated  as  common  carriers, 

see  Sebvice,  21. 
Automobiles  operated  as  common  carriers  to  be  in  charge  of  experienced 

drivers,  see  Sebvice,  21. 

Text  of  Chapter  213  California  Laws  of  1917,  relating  to  the  oper- 
ation of  automobile  transportation  companies,  p.  299. 

California  rule  as  to  the  operation  of  automobiles  operated  as  com- 
mon carriers  including  maintenance,  safety,  overcrowding  and  carrying 
of  loads  on  running  board,  pp.  316,  318,  319. 

California  rules  as  to  equipment  of  automobiles  used  as  common 
carriers  including  light,  tires,  brakes,  skid  chains,  speedometers,  warn- 
ing devices,  and  fire  protection,  pp.  316,  317. 

California  rule  as  to  age  and  competency  of  drivers  of  automobiles 
operated  as  common  carriers,  p.  317. 

California  rule  as  to  the  use  of  tobacco  and  intoxicating  liquors 
by  drivers  of  automobiles  operating  as  common  carriers,  p.  317. 

California  rule  as  to  obligations  of  automobile  transportation  com- 
panies to  carry  passengers,  p.  318. 

California  regulation  with  references  to  sale  of  tickets  of  automo- 
bile transportation  companies,  p.  316. 

1.  The  California  Commission,  after  a  general  review  of  chapter 
213  of  the  Laws  of  1917,  regulating  the  operation  of  automobiles,  stages, 
and  trucks,  etc.,  established  rules  and  regulations  governing  rates,  is- 
suance of  free  transportation,  time  schedules,  and  the  places  and  man- 
ner of  filing  bonds,  and  prescribed  general  rules  governing  the  safety  of 
operation.    Re  Transportation  Co.  (Cal.)  297. 

2.  Under  the  California  statute  (Laws  1917,  chap.  213)  regulating 
the  operation  of  automobiles,  stages,  and  trucks,  permission  must  first 
be  obtained  for  the  operation  of  such  vehicles  between  fixed  termini  or 
over  defined  routes,  from  the  local  autliorities,  over  whose  highways  it 
is  proposed  to  operate  except  as  such  operation  was  being  made  in  good 
faith  on  May  1,  1917.    Re  Transportation  Co.  (Cal.)  297. 

II.  Jurisdiction  of  Commission. 

Power  of  California  Commission  to  regulate  operation  of  automobiles  as 
affected  by  power  of  municipalities,  see  OoiofissiONS,  11. 

Jurisdiction  of  California  Commission  over  issuance  of  securities  by 
automobile  transportation  companies,  see  Sscuritt  Issues,  5. 

3.  Jurisdiction  was  vested  in  the  California  Commission  under 
chapter  213  of  the  Laws  of  1917  to  fix  the  rates,  fares,  charges,  classi- 
P.U.R.1918B. 
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ficatioDfl,  rules,  and  regulations  of  automobile  transportation  companies; 
to  regulate  the  accoimts,  serrice,  and  safety  of  (^Deration  to  such  com- 
panies; to  require  the  filing  of  annual  and  other  reports  and  to  super- 
vise and  regulate  such  companies  in  "all  matters  affecting  the  reUtion- 
ship  between  such  companies  and  the  traveling  and  the  shipping 
public."     Re  Transportation  Ck>.   (CaL)   297. 

4.  Under  the  California  statute  regulating  automobile  transporta- 
tion cQmpanies  (Laws  1917,  chap.  213)  any  order  of  the  Commissi<m  in 
the  exercise  of  its  authority  supersedes  conflicting  provisions  of  any 
municipal  or  county  ordinance.    Re  Transportation  Co.  (Cal.)  297. 

5.  Under  the  California  statute  (Laws  1917,  chap.  213)  autcnuo- 
bile  transportation  companies  not  operated  wholly  within  the  limits  of 
an  incorporated  city  must  obtain  certificates  of  conyenience  and  necessity 
from  the  Commission  for  operation  between  termini  or  crVer  regular 
routes,  except  where  such  operation  was  being  conducted  in  good  faith 
on  May  1,  1917.    Re  Transportation  Co.  (Cal.)  297. 

BATTERIES. 

Basis  for  apportioning  cost  of  renewal  of  switchboard  batteries,  see 
Apportionment,  3. 

BETTERMENTS. 

Policy  of  Commission  relative  to  expressing  approval  of  subsequent 
security  issues  for  plant  additions,  see  Secu^itt  Issues,  4. 

BLOCK  RATES. 

Block  rates  substituted  for  step  rates,  see  Discrimination,  10. 

BOARDING  HOUSfS. 

Furnishing  water  by  lumber  company  to  boarding  house  operated  in 
interest  of  its  employees  as  furnishing  public  service,  see  Public 
Utilities,  8. 

BOARD  OF  PUBUC  UTIUTT  COMMISSIONERS. 

See  Commissions. 

BOND  DISCOUNT. 

Discount  on  securities  as  chargeable  to  capital  accoimt,  see  Valu- 
ation, 17,  18. 

BONDS. 

Rules  of  California  Commission  governing  the  filing  of  bonds  by 

automobile  carriers,  see  Automobiles,  1. 
Return  of  municipal  plant  to  equal  interest  on  bonds,  see  Return, 

22. 
Issuance  of,  see  Security  Issues. 
Value  of  bonds  as  measure  of  value  for  rate-making  purposes,  see 

Valuation,  4*. 

BOOK  VALUE  OR  COST. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  5. 
P.U.R.1918B. 
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BRAKES. 

California  requifenient  as  to  brakes  ifor  automobiles  operated  as 
common  carriers,  see  AirroMOBiiiES. 

BRIDGES. 

Annotation  on  construction  and  maintenance  of  bridges,  p.  588. 

1.  A  county  that  acquired  a  toll  bridge  by  condemnation  was  held 
liable  for  the  maintenance  of  a  draw  over  a  canal  that  was  so  con- 
structed as  to  use  a  part  of  the  river  flowing  under  the  bridge,  where 
it  appeared  that  the  draw  over  the  canal  was  the  only  draw  in  the 
bridge  when  the  county  acquired  it,  that  the  statute  authorizing  the 
bridge  required  the  bridge  company  to  maintain  a  section  of  the  bridge 
as  a  drawbridge  over  the  channel  of  the  river,  that  the  canal  company 
was  under  no  charter  obligation  to  maintain  a  draw,  and  that  the 
county  after  condemnation  had  assumed  the  ownership  and  mainte- 
nance of  the  bridge  including  the  draw.  Middlesex  County  v.  Public 
Utility  Comrs.   (N.  J.)   586. 

BURDEN  OF  PROOF. 

See  Evidence. 

BUSINESS  TELEPHONES. 

Party  line  service  for  business  subscribers,  see  SiaviCE,  36,  37. 

BT-PRODUOTS. 

Value  rather  than  cost  of  service  as  basis  of  charge  for  steam  heat- 
ing furnished  as  by-product,  see  Rates,  31. 

Charge  for  exhaust  steam  furnished  as  by-product  not  to  be  below 
cost  of  service,  see  Rates,  32. 

CALIFORNIA. 

Rules  and  regulations  governing  automobile  carriers,  see  Automo- 
biles, 1. 

Necessity  of  securing  permission  from  local  authorities  for  oper- 
ation of  automobiles  as  common  carriers,  see  Automobiles,  2. 

Jurisdiction  of  Commission  over  automobiles  operated  as  common 
carriers,  see  Automobiles,  3-5. 

Necessity  of  securing  certificate  of  convenience  for  operation  of 
automobile  as  common  cartrier,  see  Automobiles,  5. 

Power  of  Commission  to  determine  whether  pipe-line  company  is 
engaged  as  common  carrier,  see  Commissions,  4. 

Power  of  Commission  to  enforce  service  contract,  see  Commissions, 
6. 

Power  of  Commission  to  regulate  operation  of  automobiles  as 
affected  by  power  of  municipality,  see  Commissions,  11. 

Validity  of  statute  declaring  pipe  line  companies  having  monopoly 
in  transportation  of  oil,  common  carriers,  see  Constitutional 
Law,  1. 

Pipe  line  companies  as  common  carriers  subject  to  jurisdictiaD  of 
Commission,  see  Public  Uttlities,  4-6. 
P.U.R.1918B. 
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Poli^  of  C<»B]iiiajUO]i  witk  respect  to  i^vising  inyeBtors  upon  ap- 
plication for  issuance  of  securities,  see  Sbcubitt  Issues,  2. 
.    Policy  of  Commission  relative  to  expressing  approval  of  subse- 
quent security  issues  for  plant  additions,  see  Security  Issues, 
4. 

Jurisdiction  of  Commission  over  issuance  of  securities  by  auto- 
inobile  transportation  companies,  see  Secuuty  Issues,  5. 

Bight  of  private  railroad  wrongfully  acting  as  common  carrier  to 
abandon  service  without  consent  of  Commission,  see  Service,  6. 

CAKAI.. 

County  required  to  maintain  draw  in  bridge  over  canal,  see 
Bridges,  1. 

CAPITAL. 

Review  of  Commission  order  approving  securities  issued  to  reim- 
burse treasury  for  expenditures  on  capital  account,  see  Appeal 
AND  Review,  6. 

Oregon  Commission  to  see  that  rates  justify  investment  of  capital, 
see  Rates,  3. 

Return  to  be  sufficient  to  care  for  operating  expenses,  taxes,  depre- 
ciation, repairs,  and  to  attract  capital,  see  Return,  5,  6. 

Necessity  of  considering  need  of  capital  in  fixing  return,  see  Re- 
turn, 15,  16. 

Small  items  of  equipment  chargeable  to  operating  expenses  rather 
than  to  capital  account,  see  Valuation,  13. 

CARRIERS. 

See  also  Interurban  Railways;  Railroads;  Street  Railways. 

Automobiles  operated  as  common  carriers,  see  Automobiles. 

Power  of  Commission  to  determine  whether  pipe-line  company  is 
engaged  as  common  carrier,  see  Commissions,  4. 

Validity  of  statute  declaring  pipe-line  companies  having  monopoly 
in  transportation  of  oil,  common  carriers,  see  Constitutional 
Law,  1. 

Exchange  of  transportation  for  advertising  as  unlawful  discrimi- 
nation, see  Discrimination,  2. 

Pipe-line  companies  as  common  carriers,  see  Public  Utilitbbs,  4-6^ 

Right  of  private  railroad  wrongfully  acting  as  common  carrier  to 
abandon  service  without  consent  of  Commission,  ^e  Service,  6. 

Definition  of  common  carrier,  p.  653. 

CARS. 

Review  of  Commission  order  relative  to  distribution  of  coal  cars, 
see  Appeal  and  Review,  7,  8. 

Discrimination  in  distribution  of  cars,  see  Discrimination,  21,  22. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigera^r 
car  service  without  approval  of  Wisconsin  Commission  because 
of  ruling  of  Interstate  Commerce  Commission  that  failure  to 
P.U.R.1918B. 
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make  charge  ia  diaoriminaiory  against  interfltate  oonuBeroe, 
see  Raixs,  8. 
Charge  for  refrigerator  cars  used  in  shipment  of   potatoes  and 

other  vegetables  in  Wisconsin,  see  Rates,  29. 
Round  trip  tickets  to  be  sold  on  street  ears,  see  Rates,  36. 

CERTIFIOATES  OF  COKVENIENCE  AKD  HECEtSITT. 

As  to  what  constitutes  construction  of  electric  plant  within  mean- 
ing of  statute  requiring  consent  of  Commission,  see  Electbio- 
ITT,   1. 
•    For  operation  of  automobiles  as  common  carriers  under  California 
statute,  see  Ai7T0K(»iles,  5. 

Furnishing  water  through  operation  of  stand-bj  pumping  equip* 
ment  as  disposition  of  surplus  water  so  as  to  relieve  com- 
pany  from  securing  certificate  of  convenience,  see  Public  Util- 
ities, 10. 

1.  Work  on  a  mimicipal  power  plant  has  been  prosecuted  in  good 
faith,  uninterruptedly  and  with  reasonable  diligence,  as  contemplated 
by  §  35,  chap.  110,  Colorado  Session  Laws,  1917,  providing  when  a  cer- 
tificate of  necessity  shall  be  required,  where  in  the  course  of  three 
years  a  dam  has  been  built,  a  right  of  way  secured,  contracts  for  tun- 
nels let,  and  bids  for  bonds  advertised.  Western  Light  &,  P.  Co.  v.  Love- 
land  (Colo.)  644. 

2.  A  company  that  discontinued  furnishing  public  service  a  number 
of  years  before  the  enactment  of  the  Public  Utilities  Act,  by  reason  of 
a  contract  with  a  public  service  company,  cannot  resume  such  service 
upon  the  expiration  of  the  contract  more  than  three  years  after  the 
enactment  of  the  Public  Utilities  Act,  without  applying  to  the  Cora- 
mission  for  a  certificate  of  convenience,  especially  where  it  has  extended 
its  system  so  as  to  interfere  with  the  operation  of  a  public  utility  in 
lawful  possession  of  the  territory;  since  it  cannot  justify  a  claim  that 
it  was  a  public  utility  which  had  commenced  operation  before  the  crea- 
tion of  the  Commission.  Sandpoint  Water  &  Light  Co.  y.  Humbird 
Lumber  Co.  (Idaho)  535. 

CERTIFICATES  OF  DISSOLUTION. 

Receivership  proceeding  as  aflfecting  power  of  Commission  to  pass 
upon  pending  application  for  a  certificate  of  dissolution,  see 
Pbocedubb,  1. 

Necessity  of  securing  consent  of  Commission  for  dissolution  of  pub- 
lic service  corporation,  see  Public  Utilities,  11. 

Issuance  of,  to  public  service  corporations  as  ministerial  act,  see 
Public  Utilities,  12. 

CHARGES. 

See  Rates. 
P.U.R.1918B. 
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OHARTEB. 

Power  of  New  Jersey  Commission  to  grant  relief  against  railroad 
for  using  its  tracks  for  unauthorized  purposes,  see  Commis- 
sions, 2. 

Right  of  private  railroad  wrongfully  acting  as  common  carrier  to 
abandon  service  without  consent  of  Commission,  see  Service,  6. 

City  charter  authorizing  municipality  to  regulate  rates  as  special 
legislation,  see  Statutes,  2. 

CHAUFFEUR. 

Requirement  as  to  experience  of  drivers  operatiBg  automobiles  ^ 
common  carriers,  see  Service,  21. 

CITIES. 

See  MuNiciPAUTiss. 

COAL. 

Review  of  Commission  order  relative  to  distribution  of  coal  cars, 
see  Appeal  and  Review,  7,  8. 

Discrimination  with  reference  to  character  of  cars  furnished  for 
coal  shipments,  see  Discrimination,  21. 

Construction  of  West  Virginia  statute  with  reference  to  equality  of 
transportation  facilities  among  shippers  of  coal,  see  Discrimi- 
nation, 22. 

Average  coal  efficiency  of  steam  electric  plant,  see  £lbctrioitt,  2. 

Electric  rates  for  power  to  vary  with  cost  of  coal,  see  Rates,  20. 

Secondary  emergency  charge  for  electricity  based  on  cost  of  coal 
disapproved,  see  Rates,  21. 

Increase  in  cost  of,  as  justifying  increase  in  rates  for  steam  heat- 
ing, see  Rates,  38. 

Increase  in  rates  because  of  increase  in  cost  of  coal  as  affected  by 
efficiency  of  management  of  utility,  see  Return,  18,  19. 

Discontinuance  of  unprofitable  street  car  line  to  save  coal,  see  Serv^ 
ice,  15. 

COLORADO. 

Certificates  of  convenience  and  necessity  for  municipal  power  plant 

under  Colorado  statute,  see  CnrnFiCAivs  of  Convenience  asi> 

Necessity,  1. 
Power  of  Commission  to  pass  upon  validity  of  municipal  election 

authorizing  the  construction  of  power  plant,  see  Commissions^ 

9. 
Policy  of  Commission  relative  to  new  constructions  during  war,  see 

CONSTBUCmON  AND  EQUIPMENT,  1. 

Jurisdiction  of  Commission  over  steam  heating  utiliUes,  see  Pub- 
lic Utiuttss,  1. 

Policy  of  Commission  relative  to  allowance  for  disoonnt  on 
rities  in  valuation,  see  Valuation,  17. 
P.U.R.1918B. 
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OOMFOBT. 

Effect  on  public  comfort  of  zone  sTstem  of  street  railway  rates,  see 
Batkb,  38. 

COMMERCE. 

See  Interstate  Oboceboe. 

COMMERCIAI.  UORTIHO. 

Comparison  between  rates  for  street  and  commercial  ligbttngi  see 
Raits,  23. 

COMMERCIAL  SERVICE. 

Discrimination  in  minimum  charge  between  commercial  and  domes- 
tic consumers,  see  Discrimination,  3. 

COMMIUIOHS. 

I.  Jurisdiction,  potpers,  and  duties,  I^IS. 

a.  Jn  general,  1,  2. 

b.  To  determine  particular  Hinds  of  questions,  S-^IO. 

1,  In  general,  3,  4, 

2.  To  construe  contracts,  5. 

B.  To  enforce  or  cancel  contracts,  O,  7. 

4.  To  determine  validity  of  statutes,  S, 

5.  To  pass  upon  validity  of  elections,  9. 

6.  To  determine  disputed  property  rights,   10. 

c.  Over  particular  corporations  and  persons, 

d.  LimittUions  on  power  of  Convmission,  11^13. 

Jt.  Power  of  municipalities,  1X^13^ 
II.  Orders. 

Appeal  from  Commission  order,  see  Appeal  and  Review. 

Factors  to  be  considered  by  New  Jersey  Commission  before  approving 
merger,  see  Consolidation,  Merger,  and  Sale,  4. 

Duty  of  Commission  with  respect  to  interest  of  the  public  in  passing 
upon  dispute  between  rival  compani^  relative  to  admission  of 
competition,  see  Monopoly  and  Competition,  2. 

Order  increasing  franchise  maximum  rates  as  not  violating  statute  cre- 
ating Commission,  see  Rates,  9. 

Policy  of  Oregon  Commission  with  reference  to  excess  earnings  of  util- 
ity, see  Return,  1. 

In  establishing  rates  to  increase  revenues^  Commission  to  be  governed  by 
ita.own  judgment  rather  than  pref^ences  of  utility  or  patrons,  see 
RirruRN,  2. 

Policy  of  West  Viirginia  Commission  relative  to  rules  and  regulations 
of  utilities,  see  SEsyics,  1. 

P.U.R.1918B. 


Digitized  by 


Google 


INDEX.  1071 

COMMISSIONS— oofi«inii«i. 

I.  Jurisdiction,  potoers,  and  duties, 

a.  In  general. 

Beceivership  proceeding  as  affecting  power  of  Commission  to  pass  upon 
pending  application  for  a  certificate  of  dissolution,  see  Pbocedube, 
1. 

Necessity  of  consent  of  Commission  for  dissolution  of  public  service  cor- 
poration, see  Public  Utilities,  11. 

Annotation  on  the  general  powers  of  Commission,  p.  852. 

Statement  that  an  interstate  carrier,  in  so  far  as  its  business  is 
intrastate,  is  subject  to  the  same  liabilities  as  a  carrier  organized  under 
the  laws  of  the  state  and  operating  wholly  therein,  p.  612. 

1.  The  Montana  Commission  has  no  jurisdiction  to  make  a  bind- 
ing order  with  reference  to  the  removal  of  the  rails,  switches,  and  steel 
of  a  railroad  which  has  for  some  time  ceased  to  be  operated  as  a  com- 
mon carrier.    Re  Gamier  (Mont.)  350. 

2.  The  New  Jersey  Commission  has  no  jurisdiction  to  award  such 
relief  as  might  be  granted  by  a  court  ol  chancery  against  a  railroad 
company,  for  laying  new  tracks  over  land  not  included  in  its  right  of 
way,  and  for  using  its  tracks  for  purposes  not  contemplated  or  ap- 
proved in  its  charter  and,  therefore,  where  the  complaint  in  such  a  case 
is  not  directed  against  the  service  of  the  company,  or  any  practice 
which  militates  against  safety  of  service  or  the  violation  of  any  mu- 
nicipal ordinance  or, statute  relating  to  its  duties  as  a  public  utilityi 
it  must  be  dismissed.    Keown  v.  Atlantic  C.  R.  Co.  (N.  J.)  846. 

b.  To  determine  particular  leinds  of  questions, 

1.  In  general. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise,  see 
Constitutional  Law,  2-15. 

Jurisdiction  of  Commission  over  proceeding  to  prevent  utility  from  lay- 
ing conduits  in  streets,  see  Constitutional  Law,  17. 

Over  crossings,  see  Crossings,  2,  3. 

To  require  utility  to  set  aside  depreciation  reserve,  see  Deprecia- 
tion, 1. 

Over  rates,  see  Rates,  3-11. 

To  award  reparation,  see  Reparation,  3. 

Over  issuance  of  securities,  see  Security  Issues,  2-5. 

Over  service,  see  Service,  1-10. 

Public  Utilities  Act  forbidding  changes  in  service  without  consent  of 
Commission  as  requiring  continuance  of  service  after  expiration  of 
contract,  see  Service,  4. 

Power  of  Ohio  Commission  to  fijc  value  of  utilities  property  for  purposes 
other  than  rate  making,  see  Valuation,  1. 

Statement  that  the  Commission  is  without  jurisdiction  to  adjudi- 
cate  rights  existing  or  growing  out  of  franchise  contracts,  p»  781. 
P.U.R.1918B. 
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3.  The  Indiana  Commission  is  without  jurisdiction  to  determine 
whether  a  telegraph  company  has  a  right  to  do  a  telephone  business  in 
the  state.     Forgan  v.  Postal  Teleg.-Cable  Co.   (Ind.)  402. 

4.  The  California  Commission,  for  the  purpose  of  determining  its 
jurisdiction,  is  vested  with  power  to  determine  whether  as  a  matter  of 
fact  a  pipe-line  company  is  engaged  in  the  business  of  a  common  carrier 
in  the  transportation  of  oil.  Producers'  Transp.  Co.  v.  Railroad  Com- 
mission  (Cal.)  518. 

2,  To  construe  contracts. 

5.  While  the  Indiana  Commission  has  no  judicial  power  to  settle 
controversies  over  a  contract,  yet,  in  the  exercise  of  its  administwitive 
authority,  it  can  exercise  its  judgment  as  to  the  effect  of  a  contract  and 
power  of  the  parties  to  such  contract  to  execute  the  same.  Re  Union 
Traction  Co.   (Ind.)   663. 

8.  To  enforce  or  cancel  contracts. 

6.  The  California  Commission  ia  without  jurisdiction  to  enforce  the 
specific  performance  of  a  contract  by  which  a  railroad  carrier  has 
agreed  to  enter  into  the  ocean  transportation  of  lumber,  where  such 
contract  establishes  no  public  undertaking  on  the  part  of  the  carrier. 
Navarro  Lumber  Co.  v.  Northwestern  P.  R.  Co.  (Cal.)  386. 

7.  The  Idaho  Commission  has  no  jurisdiction  to  cancel  a  contract 
between  a  consumer  and  a  water  company  executed  prior  to  the  crea- 
tion of  the  Commission,  except  as  to  the  establishment  of  different  rates 
than  those  provided  in  such  contract.  Sandpoint  Water  k  Light  Co.  v* 
Humbird  Lumber  Co.  (Idaho)   535. 

4.  To  determine  validity  of  statutes. 

8.  The  New  Jersey  Commiadon  has  no  power  to  determine  whether 
the  statute  creating  it  is  repugnant  to  the  Constitution  of  the  United 
States,  since  it  is  an  administrative  board.  Re  Bridgeton  k  M.  Trac- 
tion Co.  (N.  J.)  357. 

5.  To  pass  upon  validUy  of  elections. 

9.  The  Colorado  Commission  is  without  power  to  adjudicate  the 
question  of  the  validity  of  a  municipal  election  authorizing  the  con- 
struction of  a  power  plant,  and,  until  the  matter  has  been  passed  on 
by  the  courts,  the  election  will  be  presumed  to  be  valid.  Western  Light 
k  P.  Co.  V.  Loveland   (Colo.)    644. 

6.  To  determine  disputed  property  rights. 

10.  The  Illinois  Commission  may  consider  evidence  of  the  ownership 
of  a  telephone  pole  line,  the  title  to  which  is  in  controvert  between  an 
applicant  to  sell  property,  including  the  line,  and  an  intervener  in  the 
proceeding,  in  reaching  its  conclusion  as  to  whether  or  not  it  should 
P.U.R.1918B. 
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approve  of  the  proposed  sale,  although  it  is  without  jurisdiction  to 

adjudicate  the  title  to  such  line.     Re  Reorganizaticm  Committee  (111.) 

552. 

c.  Over  particular  corporations  and  persons. 

Over  automobiles  operated  as  common  carriers,  see  Automobiles,  3-5. 
As  to  public  utilities  generally  under  jurisdiction  of  Commissions,  see 
PuBUo  Utilities. 

d.  Limitations  on  power  of  Commission. 

1,  Power  of  municipaHties. 

11.  Under  the  California  statute  (Laws  1917,  chap.  213),  regulating 
the  operation  of  automobiles,  stages,  and  trucks,  exclusive  jurisdic- 
tion is  given  to  municipalities  when  such  transportation  is  conducted 
wholly  within  the  limits  of  incorporated  cities  while  the  Commission  has 
jurisdiction  when  such  transportation  is  not  confined  within  such  limits. 
Re  Transportation  Co.  (Cal.)  297. 

12.  The  power  to  regulate  the  establishment  and  maintenance  of 
lamp-posts  and  lighting  equipment  for  a  city's  streets,  when  such  serv- 
ice is  to  be  performed  wholly  or  principally  within  the  city,  is  spoeiftc^ 
ally  reserved  to  the  city  government  by  the  Public  Utilities  Act  (Gen. 
Stat.  1915,  §§  8329,  8361  [Laws  1911,  chap.  238,  §§  3,  33],  and  such 
power  is  not  vested  in  the  Public  Utilities  Commission,  except  as  the 
subject-matter  may  come  before  the  Commission  by  proceedings  in  the 
nature  of  appeal  or  review.  Welsbach  Street  Lighting  Co.  v.  Public 
Utilities  Commission  (Kan.)  564. 

13.  The  plaintiff  had  a  contract  with  the  city  of  Scammon  to  es- 
tablish and  maintain  street  lamps  and  to  light  the  city  streets.  Plain- 
tiff purchased  the  gas  for  its  lamps  from  a  distributing  gas  company 
under  a  contract  with  the  gas  company  approved  by  the  city.  Plain- 
tiffs'  contract  with  the  city  was  to  endure  ten  years.  At  the  expira- 
tion of  the  contract  term,  the  plaintiff  discontinued  its  service  and 
made  a  new  contract  with  the  city  whereby  it  was  relieved  from  direct 
contract  relations  with  the  gas  company.  The  Public  Utilities  Com- 
mission ordered  the  prior  service  restored  on  the  theory  that  that  service 
could  not  be  changed  without  its  consent.  Held,  that  the  subject-matter 
was  within  the  governmental  and  corporate  control  of  the  city,  and  not 
the  Commission ;  and  held,  that  the  Public  Utilities  Act  did  not  extend 
the  plaintiff's  contract  for  service  beyond  its  specific  term  of  ten  years. 
Welsbach  Street  Lighting  Co.  v.  Public  Utilities  Commission  (Kan.)  546. 

f /.  Order: 

Orders  of  Commission,  see  Obdebs. 


OOimODITIBfl* 

Time  schedule  for  milk  train,  see  Sesticb,  24. 
P.U.R.1918B.  68 
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COMMON  CARBIEBS, 

See  CASBiras. 

COMM  U  N ITIEB. 

See  Localities. 

COMPARISON  OF  BATES. 

Rates  for  wholesale  electric  power  serrice  based  on  comparison,  see 
Rates,  24,  26. 

COMPENSATION. 

Construction  of  statute  relative  to  the  compensation  to  be  paid  for 
utility  plant  upon  municipal  acquisition,  see  Municipal 
Plants,  2,  3. . 

Services  of  officers  as  obligation  within  the  Nebraska  statute  rela- 
tive to  issuance  of  securities,  see  Soousnr  Issues,  6. 

Excess  dividends  paid  officers  to  be  deducted  from  salaries  upon 
issuance  of  securities  in  payment  therefor,  see  Sbcukitt  Is* 
SUES,  8. 

Formula  for  ascertaining  price  of  utility's  plant  upon  municipal 
acquisition,  see  Valuation,  6. 

COMPETITION. 

See  Monopoly  and  Comphtition. 

CONGESTED  DIHTBICTS. 

Effect  on,  of  zone  system  of  street  railway  rates,  see  Rates,  38,  40. 

CONSIDERATION. 

Legality  and  sufficiency  of  consideration,  see  Contracts. 

CONSOLIDATION,  MEBGEB,  AND  BALE. 

/.  In  general  f  l**-d. 
fl.  Statue  of  resttltant  con^panp,  4,  5. 

I.  in  general. 

Intervention  in  sale  proceedings  by  claimant  of  portion  of  property 
involved,  see  Parties,  1. 

Propriety  of  issue  of  preferred  stock  to  full  value  of  property,  in  pay- 
ment therefor,  see  Sbcubttt  Issues,  1. 

Valuation  for  purpose  of  sale  to  another  utility,  see  Valuation,  7. 

1.  The  objection  of  an  intervener,  cUiming  ownership  of  the  poles 
and  fixtures  holding  wires  of  a  telephone  toll  line,  under  a  deed  reserv- 
ing "the  main  toll  line"  to  the  grantor,  on  tlie  theory  that  only  the  wire 
was  reserved  thereby,  is  without  merit,  in  proceedings  based  upon  grant- 
or's application  to  sell  the  line  to  another  utility,  wltere  !t  w»a  estab« 
lished  to  the  satisfaction  of  the  Commission  tiiat  the  raaervation  includ- 
P.U.R.1918B. 
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«d  not  only  the  wire  but  the  poles  and  fixtures  supporting  them.    Re 

Reorganization  Committee    (III.)    552. 

2.  A  company,  which  has  been  engaged  in  the  telephone  business 
for  a  number  oi  years,  will  be  permitted  to  purchase  the  property  of  a 
local  company,  which  connects  with  the  lines  of  another  company,  over 
the  objection  of  the  latter,  where  the  approval  of  the  sale  would  confer 
no  greater  rights  on  the  vendee  than  possessed  by  the  vendor,  and  the 
vendee  proposes  to  operate  the  lines  in  substantially  the  same  manner 
as  before  the  sale.    Re  Reorganization  Committee  (111.)  552. 

3.  A  telephone  company  was  permitted  to  purchase  the  line  of  a 
like  utility,  where  the  purchase  price  reasonably  reflected  the  present 
value  of  the  property.    Re  Reorganization  Committee  (111.)  552. 

II,  Status  of  resultant  company, 

4.  The  absorbing  company  under  a  proposed  merger  is  in  effect  a 
new  corporation,  even  though  no  new  stock  is  to  be  issued;  and  the 
New  Jersey  Commission,  before  approving  of  such  merger,  must  ascer- 
tain that  such  company  has  the  capital  requirements  imposed  on  com- 
panies newly  incorporated,  and  must  be  satisfied  that  the  proposed 
merger  will  not  subject  any  security  holder  to  an  inequitable  condition. 
Re  Union  R.  Gas  &  E.  Co.  (N.  J.)  '456. 

5.  As  used  in  the  New  Jersey  Act,  Pamph.  Laws  1893,  p.  121,  the 
terms  "merger"  and  "consolidation"  are  interchangeable;  and  the  con- 
tention that  a  distinction  exists  in  effect  between  them,  in  ttiat  upon  a 
merger  the  absorbing  company  continues  its  corporate  identity,  while 
upon  a  consolidation  a  new  company  is  created,  is  without  force,  as  a 
new  company  is  formed  in  either  instance.  Re  Union  R.  Gas  &  E.  Co. 
(N.  J.)  456. 

CONSTITtmONAL  lOLW. 

I.  Due  process  and  equal  protection,  1. 
II,  Impairment  of  contracts,  2'^16. 
a.  Municipal  franchises,  2'^15, 

1,  In  general,  2^13. 

2,  Effect  of  surrender  of  franchise,  14,  15, 

&•  Contracts  between  utilities  and  consumei*s,  16, 
ill.  Departments  of  government,  17,  18, 

Order  protecting  utility  from  competition  in  furnishing  water  to  in- 
terstate railroad  as  interference  with  interstate  •  conunercc,  see 
Interstate  Oomitebce.  1. 

8tate  regulation  of  time  schedules  of* interstate  passenger  trains  aa  un* 
constitutional  regulation  of  interstate  commerce,  see  Iitteestatb 

COMlrTERCE,    4. 

^Sufficiency  of  title  of  amendatory  act,  see  Stattttes,  1. 
City  charter  authorizing  municipality  to  regulate  rates  as  special  legis- 
lation, see  Statutes,  2. 
P.U.F.IOISB. 
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I,  Due  process  and  equal  protection, 

1.  The  California  Statute  1913,  p.  657,  §  1,  subdiv.  «d,"  and  §  2, 
declaring  that  the  properties  of  all  pipe  line  companies  who  have  se- 
cured a  monopoly  on  the  transportation  of  oil  are  subject  to  the  use  of 
the  public  as  common  carriers,  and  to  r^nlation  by  the  Railway  Com- 
mission, are  unconstitutional  in  that  they  contemplate  the  taking  of 
private  property  without  compensating  the  owners  and  without  due 
process  of  law,  even  though  the  exaction  of  tolls  for  actual  public  serv- 
ice will  be  allowed.  Associated  Pipe  Line  Co.  v.  Railroad  Commission 
(Cal.)  633. 

11,  Impairment  of  contracts, 

a.  Municipal  franchises. 

1,  In  general. 

Review  6f  Commission  order  relative  to  necessity  for  increase  in  street 
railway  franchise  rates,  see  Appeal  axd  Review,  5. 

Statement  as  to  power  of  legislature  to  annul  or  modify  a  city*8 
grant  of  location  to  a  street  railway,  p.  144. 

2.  Statutes  relating  to  the  power  of  municipalities  to  make  fran- 
chise rate  contracts  should  be  strictly  construed  against  the  power  of 
the  city,  where  the  question  is  whether  the  state  has  barred  itself  from 
regulating  charges.    Winfield  v.  Public  Service  Commission  (Ind.)  747. 

3.  A  state  is  not  deprived  of  the  right  to  regulate  the  rates  of  a 
public  utility  by  a  franchise  rate  contract  granted  under  statutes  giving 
the  municipality  exclusive  power  over  its  streets,  authorizing  the  grant 
of  a  right  of  user  t«  public  corporations,  authorizing  it  to  prescribe  the 
terms  and  conditions  of  such  use  and  to  fix  rates,  authorising  cities  to 
contract  for  public  service  "for  the  convenience  and  welfare  of  the 
people,'*  and  authorizing  provision  by  franchises  for  the  terms  of  service 
and  for  reasonable  license  fees  or  other  compensations  to  be  paid  "to 
such  city  or  town  for  any  such  franchise  and  privilege;'*  nor  does  a 
state  declare  such  a  contract  to  be  binding  by  a  statute  legalizing  fran- 
chises "as  if  granted  under  the  provisions  of  this  act."  Winfield  v.  Pub- 
lic Service  Commission   (Ind.)   747. 

4.  A  eity,  even  if  authorized  so  to  contract  as  to  prevent  the  state 
from  exercising  its  power  of  regulation,  does  not  exercise  this  right  by 
granting  a  franchise  fixing  rates,  subject  to  all  laws  that  may  be  en- 
acted by  the  legislature  for  the  regulation  of  such  rate.  Winfield  t. 
Public  Service  Commission  (Ind.)   747. 

5.  The  Minnesota  Commission  has  authority  to  change  the  rates  for 
telephone  service  fixed  by  franchise,  upon  the  utility's  complianee  with 
the  statute  giving  the  Commission  jurisdiction.  Re  Standard  Teleph. 
Co.  (Minn.)  573. 

6.  The  Illinois  Commission  can  permit  an  inoreaae  in  rates  above 
those  named  in  a  municipal  franchise  ordinance.  Re  Kewanee  H<mie 
Teleph.  Co.   (111.)   172. 

P.U.R.1918B. 
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7.  The  Missouri  Commission  has  power  to  fix  utility  rates  differ- 
ent from  those  set  out  in  a  franchise  granted  a  utility  by  a  municipality 
acting   under   legislatire   grant.     Louisiana   v.    Louisiana   Water    Co. 

(Mo.)   774. 

8.  The  power  of  the  Missouri  Commission  to  increase  fares  beyond 
the  rate  specified  in  a  municipal  franchise,  under  the  provisions  of  the 
Missouri  Public  Service  Commission  Law,  cannot  be  defeated  on  the 
theory  that  the  state's  power  of  regulation  has  been  surrendered  by  a 
<;on8titutional  provision  (art.  12,  §  20)  requiring  the  consent  of  the 
local  authorities  to  the  use  of  their  streets.  Re  United  R.  Co.  (Mo.) 
815. 

9.  The  acceptance  of  the  conditions  of  a  local  franchise  by  a  street 
railway  company  operated  partly  within  and  partly  outside  of  a  city 
does  not,  under  the  provisions  of  an  act  (Mo.  Const.  $  20,  art.  12)  pro- 
viding that  no  street  railway  can  be  constructed  or  operated  within  a 
city  without  its  consent,  prohibit  the  Commission  from  considering  the 
company's  lines  as  a  whole,  in  a  rate  proceeding;  and  the  company's 
outside  lines  will  not  be  segregated  where  the  property  has  for  a  number 
of  years  been  owned  and  operated  as  a  single  system.  Knight  v.  Harvey 
<Mo.)  413. 

10.  The  Utah  Commission  may  change  a  public  service  rate  fixed  by 
municipal  franchise  prior  to  the  enactment  of  the  law  creating  the 
Commission,  at  least  where  authority  to  fix  such  rates  was  not  expressly 
delegated  to  the  municipality.  Re  Utah  Light  &  Traction  Co.  (Utah) 
497. 

11.  The  Massachusetts  Public  Service  Commission  has  power  to 
regulate  and  establish  such  fares  for  a  street  railway  company  as  will 
allow  it  reasonable  compensation  for  the  service  rendered,  independently 
of  whatever  conditions  relative  to  fares  may  have  been  fixed  in  ante- 
<^dent  grants  of  location  to  such  utility  by  a  municipality  acting  under 
legislative  authorization.  Fall  River  v.  Public  Service  Commission 
(Mass.)    141. 

12.  The  Ohio  Commission  is  without  power  to  increase  or  diminish 
a  rate  of  fare  over  an  interurban  line,  which  has  been  fixed  by  a  munic- 
ipality or  by  county  commissioners,  as  one  of  the  terms  and  conditions 
upon  which  the  franchise  was  granted.  Re  Mahoning  &  S.  R.  &  Light 
Co.  (Ohio)  69. 

13.  The  Indiana  Commission  will  not  allow  a  street  railway  utility 
to  charge  a  higher  fare  within  the  corporate  limits  of  a  city  than  is 
permitted  by  the  franchise  therein;  since  it  is  doubtful  whether  the 
Commission  has  authority  to  authorize  an  increase.  Re  Union  Traction 
Co.  (Ind.)  663. 

9.  Effect  of  eurrender  of  franchise. 

Increase  of  franchise   rates  upon   surrender  of   franchise   for   indeter- 
minate permit,  see  Franchises,  1. 

14.  The  Indiana  Commission  has  power  to  increase  rates  fixed  by  a 
P.U.R.1918B. 
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municipal  franchise,  which  the  utility  hat  surrendered  for  an  inde- 
terminate permit.     Be  Muncie  Eleetric  Iiight  Co.  (Ind.)   194. 

15.  Franchise  rates  are  no  longer  binding  when  the  franchise  ha» 
been  surrendered  for  an  indeterminate  permit,  and  the  Indiana  Com- 
mission may  therefore  increase  rates  beyond  the  maximum  specified 
therein.    Re  Indiana  Fuel  &  Light  Co.  (Ind.)  762. 

h.  Contracts   betti>een   MtUitiea  and  consumers. 

Order  requiring  carrier  to  furnish  cars  on  private  siding  for  public  use 
as  impairing  contract  between  carrier  and  owner  relative  to  use  of 
track,  see  Appeal  and  Review,  8. 

Power  of  Idaho  Commission  to  cancel  rate  contract,  see  Commissions,  7. 

16.  In  so  far  as  the  contracts  of  public  service  corporations  conflict 
with  public  duties  imposed  upon  them  by  law,  they  are  not  within  the 
protection  of  the  constitutional  provision  inhibiting  impairment  of  the 
obligations  of  contracts.  Baltimore  &  O.  R.  Co.  v.  Public  Service  Com- 
mission (W.  Va.)  608. 

///.  Departments  of  government, 

17.  The  Missouri  Commission  has  no  jurisdiction  over  a  proceeding 
by  a  property  owner  to  prevent  a  public  service  corporation  from  laying 
conduits  in  a  street,  which  requires  the  construction  of  an  ordinance 
upon  which  the  company  founds  its  right  to  act  and  of  the  Public 
Service  Commission  Law,  which  is  invoked  as  a  ground  for  relief,  since 
these  are  purely  judicial  questions;  and  it  is  immaterial  that  the  com- 
plainant waives  all  claim  to  relief  except  an  order  of  the  Commission 
upon  the  defendants  to  desist  in  their  work.  Missouri  Valley  Realty 
Co.  V.  Cupples  Station  Light,  Heat  &  P.  Co.  (Mo.)  405. 

18.  The  valuation  of  the  property  of  a  public  service  corporation, 
and  prescribing  rates  for  tolls  and  charges  for  services  to  be  rendered, 
are  purely  legislative  acts,  not  subject  to  judicial  review  except  in  so 
far  and  in  so  far  only  as  may  be  necessary  to  determine  whether  such 
rates  are  void  on  constitutional  or  other  grounds.  Bluefield  v.  Bluefield 
Waterworks  &  Improv.  Co.  (W.  Va.)  25. 

CONSTRUCTION  AND  EQUIPMENT. 

As  to  what  constitutes  construction  of  electric  plant  within  mean* 
ing  of  statute  requiring  consent  of  Commission,  see  Electbio 
mr,  1. 

Furnishing  water  through  operation  of  stand-by  pumping  equip- 
ment as  not  constituting  disposition  of  surplus  water,  see  Pub- 
lic Utilities,  10. 

Policy  of  Maine  Commission  relative  to  manner  of  constructing 
tracks  upon  ordering  physical  connection  of,  between  railroads^ 
see  Service,  10. 

Burden  of  proof  as  to  practicability  of  physical  connection  between 
railroads,  see  Sebvicb,  25. 
P.U.R.1918B. 
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New  York  rules  relative  to  installation  of  steam  lieating  eqidpment, 

see  Service,  28. 
Consideration  of  expense  of  replacing  iron-wire  telephone  tmnk  line 

with  copper  wire,  see  Service,  82. 
Change  from  grounded  telephone  system  to  metallic  system,  see 

Service,  39. 
Physical  connection  of  telephones,  see  Service,  40. 
Small  items  of  equipment  chargeable  to  operatmg  eiq^nse  rather 

than  to  capital  account,  see  Valuation,  13. 

1.  In  accordance  with  the  Colorado  Commission's  policy  of  co-opera- 
tion with  the  national  government's  war  conservation  plans,  a  munici- 
pality, already  adequately  served  by  another  utility,  was  not  permitted 
to  proceed  further  with  the  construction  of  a  power  plant,  until  normal 
conditions  again  exist.    Western  Light  &  P.  Co.  v.  Loveland  (Colo.)  644. 

COKSUMEBS  AND  PATRONS. 

Contracts  between  consumers  and  utility  as  affecting  power  of  Com- 
mission to  regulate  rates,  see  Constitutional  Law,  16. 

Discrimination  in  minimum  charge  between  commercial  and  domes- 
tic consumers,  see  Discrimination,  3. 

Concession  in  rates  to  classes  of  consumers  as  unlawful  discrim- 
ination, see  Discrimination,  4-7. 

Treating  consumer  served  in  several  localities  as  large  consumer, 
see  Discrimination,  7. 

Duty  of  Commission  with  respect  to  interest  of  consumers  in  pass- 
ing upon   application  for   admission  of  competition,   see  Mo« 

NOPOLY    AND    COMPEIITION,    2. 

Bight  to  refuse  service  to  purchaser  on  mortgage  foreclosure  for 
failure  to  pay  arrearages  of  former  owner,  see  Payment,  1. 

Effect  of  illegal  contract  with  consumer  on  right  to  file  new  rate 
schedule,  see  Kates,  17. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  depre- 
ciation, and  repairs  of  property  on  consumer's  premises,  see 
Rates,  27. 

Patrons  to  be  given  sufficient  notice  of  change  from  flat  to  meter 
rates  for  steam  heating  to  install  private  plant,  see  Rates,  30. 

Right  of  consumer  to  reparation,  where  error  was  due  to  his  mis- 
take in  signing  service  contract,  see  Reparation,  2. 

Policy  of  Commission  to  divide  excess  earnings  between  utility, 
employees,  and  patrons,  see  Return,  1. 

Return  on  street  railway  company  not  curtailed  because  of  un- 
profitable extensions  forced  upon  it,  see  Return,  3. 

Consumers  not  to  bear  all  the  burden  of  war  conditions,  see  Re- 
turn, 12-14. 

Cost  of  adjusting  circuits  to  make  room  for  additional  subscribers 
to  be  borne  by  plant  as  a  whole,  see  SravicB,  12. 

Meter  rentals  for  meters  owned  by  utility,  see  SEiiTiciB,'17. 

Utility  to  own  water  meters,  see  Sebvicb,  19. 
P.U.R.1918B. 
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Duty  of  electric  utility  to  inquire  into  Bianagement  of  premises 
served,  see  Sbbvice,  22. 

Changes  in  working  hours  to  spread  the  peak  traffic  on  street  rail- 
ways, see  Sebvicb,  29. 

Business  and  social  connections  of  available  subscribers  as  affect- 
ing extensions  of  rural  telephone  lines,  see  Sebvigb,  30. 

Discontinuance  of  telephone  service  for  use  of  profane  language, 
see  Sbbvioe,  34. 

Arrangement  of  telephone  subscribers  on  particular  line,  see  Sebv- 
ICE,  36,  37. 

Annotation  on  rate  concessions  to  different  cl/sses  of  consumers,  p. 
631. 

CONTRACTS. 

Necessity  of  securing  certificate  of  convenience  by  company  at- 
tempting to  resume  furnishing  public  service  after  the  expira- 
tion of  contract  executed  prior  to  Public  Utilities  Act,  see 
Cbbtificates  of  Convenience  and  Necessity,  2. 

Power  of  Indiana  Commission  to  construe  contract,  see  CoMiftis- 
SIONS,   5. 

Power  of  California  Commission  to  enforce  service  contract,  see 
Commissions,  6. 

Power  of  Idaho  Commission  to  cancel  contract  between  consumer 
and  utility,  see  Commissions,  7. 

Impairment  of  contracts,  see  Constitutional  Law,  2-16. 

Power  of  Commission  to  regulate  rates  as  affected  by  consumers' 
contracts,  see  Constitutional  Law,  16. 

Free  service  as  consideration  for  municipal  franchise  as  unlawful 
discrimination,  see  Discrimination,  5. 

Consideration  to  be  given  to  franchise  contract  in  passing  upon  ap- 
plication for  increase  in  rates,  see  Rates,  16. 

Effect  of  illegal  contract  on  right  to  file  new  rate  schedule,  see 
Rates,  17. 

New  schedule  to  provide  for  legal  contract  rates,  see  Rates,  18. 

Proceedings  for  specific  enforcement  of  contract  rates,  see  Rates, 
19. 

Power  of  Commission  in  passing  upon  question  of  reparation,  to 
determine  legality  of  rate  contract,  see  Reparation,  3. 

Public  Utilities  Act  forbidding  changes  in  service  without  con- 
sent of  Commission  as  requiring  continuance  of  service  after 
expiration  of  contract,  see  Service,  4. 

1.  A  letter  from  a  telephone  utility  to  a  connecting  line,  stating 
that  it  desires  thereafter  to  charge  all  switching  fees  on  the  busis  fixed 
at  a  designated  exchange  cannot  be  considered  as  a  proper  notice  to 
terminate  contracts  fixing  different  fees  for  line  connections  at  other 
exchanges.  Re  Northwestern  Teleph.  Exch.  Co.  (Minn.)  579. 
P.U.R.1918B. 
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CONVENIENOE  AHD  NECESSITT. 

See   C^DKTIFICATB   OW   COIWENIENCE  AND  NdGBSSITT. 

COPPEB  WIRE. 

For  telephone  construction,  see  Service,  32. 

CORPORATIONS. 

Status  of  resulting  company  upon  consolidation,  see  Ponsoudation, 

Meboib,  and  Sale,  45t 
Corporations  constituting  public  utilities,  see  Pubuo  Utilities. 

COST  OF  SERVICE. 

Value  rather  than  cost  of  service  as  basis  of  charge  for  steam 
heating  furnished  as  by-product,  see  Rates,  31. 

Utility  not  to  charge  more  than  service  is  worth  although  cost  ex- 
ceeds value,  see  Return,  9. 

COSTS  AITD  EXPENSES. 

Apportionm^it  of,  see  App<hitionhent. 

Permanent  rate  not  based  on  abnormal  operating  costs,  see  Rates, 
2. 

V^alue  rather  than  cost  of  service  as  basis  of  charge  for  steam  heat- 
ing furnished  as  by-product,  see  Rates,  31. 

Cost  of  service  extensions,  see  Service,  11,  12. 

High  cost  of  installing  meters  for  steam  heating  consumers  as 
ground  for  postponing  date  of  installation,  see  Service,  18. 

Consideration  of  expense  of  replacing  iron- wire  telephone  line  with 
copper  wire^  see  Service,  32. 

COUNTIES. 

Orders  of  Commission  r^ulating  automobile  transportation  as 
superseding  conflicting  provisions  of  municipal  or  county  or- 
dinances, see  Automobiles,  4. 

County  required  to  maintain  draw  in  bridge  over  canal,  see  Bridges, 
1. 

COURTS. 

Review  of  Commission  order,  see  Appeal  and  Review. 

Procedure  in  mandamus  to  require  utility  to  re-establish  service 

which  was  discontinued  without  consent  of  Commission,  see 

Mandamus,  1. 

Annotation  on  powers  of  court  with  reference  to  public  service 
corporation  rate,  p.  28. 

1.  The  supreme  court  of  Kansas  has  jurisdiction  to  enforce  by 
mandamus  an  order  of  the  Utilities  Commission,  notwithstanding  the 
pendency  in  the  district  court  of  an  action  to  enjoin  its  enforcement. 
State  ex  rel.  Caster  v.  Southwestern  Bell  Teleph.  Co.  (Kan.)  676. 
P.U.R.1918B. 
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/.  In  general,  1, 

II,  Jurisdiction,  powers,  and  duties  of  Commissions,  2f  3. 
Ill,  Division  of  cost  of  eliminating  grade  crossings,  4. 

I.  In  general, 

1.  The  New  Hampshire  Commission  will  not  authorize  a  new  cross- 
ing  at  grade  where  it  would  be  so  dangerous  as  to  make  adequate  pro- 
tection impossible;  nor  will  it  authorise  a  new  overpass  or  underpass 
crossing,  at  large  expense,  where  the  railroad  is  in  financial  difficulties 
and  the  Commission  has  refrained  from  ordering  more  important 
expenditures,  and  where  other  crossings  demand  more  immediate  atten- 
tion, especially,  where  the  country  is  in  a  state  of  war,  when  the 
demands  upon  the  railroads  for  transporting  men,  materials,  and 
supplies  are  stupendous.  Manchester  v.  Boston  &  M.  R.  Co.  (N.  U.) 
353. 

II.  Jurisdiction,  powers,  and  duties  of  Commissions, 

Statement  that  Missouri  Public  Service  Commission  Law,  §  50, 
giving  Commission  exclusive  power  over  railroad  grade  separations 
is  not  invalid  as  a  delegation  of  legislative  power,  p.  769. 

2.  The  Washington  Commission  has  power,  upon  its  own  motion,  to 
institute  proceedings  for  the  elimination  of  a  dangerous  grade  crossing. 
State  ex  rel.  Hayford  v.  Public  Service  Commission  (Wash.)  605. 

3.  The  Missouri  Public  Service  Commission  has  power  to  appor- 
tion the  cost  of  grade  crossing  eliminations  among  all  of  the  parties  in 
interest,  including  a  street  railway  as  well  as  city  and  steam  railroads. 
State  ex  rel.  St.  Joseph  R.  Light  Heat,  &  P.  Co.  v.  Public  Service  Com- 
mission (Mo.)  767. 

///.  Division  of  cost  of  elimiruUing  grade  crossings. 

Power  of  Missouri  Commission  to  apportion  costs  of  grade  crossing 
elimination,  see  supra,  3. 

Review  of  Commission  order  apportioning  cost  of  grade  crossing  elimi- 
nation, see  Appeal  and  Review,  4. 

Annotation  on  apportionment  of  cost  of  crossings,  p.  772. 

Statement  construing  §§  4  and  5,  Indiana  Acts  1913,  p.  508,  relat- 
ing to  the  apportionment  of  the  cost  of  grade  crossing,  p.  399. 

Statement  that  prior  to  Missouri  Public  Service  Commission  Law, 
1903,  p.  557,  the  state  and  its  governmental  auxiliaries  might  abolish 
grade  crossings  and  apportion  the  cost  thereof,  p.  770. 

4.  The  Indiana  supreme  court  refused  to  modify  an  order  of  the 
Public  Utilities  Commission  apportioning  between  the  county  and  the 
utilities  the  cost  of  an  undergrade  highway  crossing  of  parallel  tracks 
of  one  steam  and  two  interurban  utilities,  requiring  each  to  pay  76  per 
cent  of  the  cost  of  the  subway  under  its  right  of  way;  the  steam  road 
P.U.R.1918B. 
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to  construct  one  approach,  and  the  interurban  roads  together,  the  other. 

Chicago,  L.  8.  &  S.  B.  R.  Co.  ▼.  Public  SerTice  Commission  (Ind.)  398. 

J>AlEAO£8. 

Necessity   of   showing   damage   for   recovery   of   overcharges,   see 
Repabatiok,  1. 

DEDICATION. 

Evidence  of  dedication  of  property  to  public  use  so  as  to  constitute 
company  a  public  utility,  see  Public  Utilities,  5,  6. 

DEPABTMEKTS  OF  QOVEBHMElfT. 

See  Constitutional  Law,  17,  18. 

DEPRECIATIOir. 

/.  Pouter  of  Cammisaiofif  1, 
II.  Necessity  of  providing  for,  .9—4. 
Ill,  Method  of  computing,  5,  6> 
IV.  Rate  of  depreciation,  7—10. 
a.  Oas  plant,  7. 
ft.  Telephone  plant,  8. 
c.  Water  plant,  9,  10. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  depreciation, 
and  repairs  of  property  on  consumer's  premises,  see  Rates,  27. 

Return  to  be  sufllcient  to  care  for  operating  expenses,  taxes,  deprecia- 
tion, repairs,  and  to  attract  capital,  see  Return,  5,  6. 

Utility  not  to  hope  to  earn  whole  return  and  depreciation  allowance 
during  development  period,  see  Ritubn,  7. 

Consideration  of  accrued  depreciation  in  valuation,  see  Valuation, 
8-12. 

Deduction  for  past  depreciation  in  rate-making  valuation  as  affected 
by  amount  of  dividends,  see  Valuation,  11. 

Consideration  of  unearned  depreciation  in  valuation,  see  Valuation, 
24-26. 

7.  Potcer  of  Commission. 

1.  Under  its  statutory  grant  of  power  to  order  repairs  by  a  street 
railway  company,  necessary  to  provide  adequate  service,  and  of  all 
powers  to  enable  it  to  carry  out  the  purposes  of  the  act,  the  New 
York  Commission,  Second  District,  has  power,  in  approving  a  plan  of 
reorganization,  including  the  issuance  of  securities,  to  require  the  com- 
pany to  reserve  20  per  cent  of  its  gross  revenues,  month  by  month,  for 
the  maintenance  and  depreciation  of  its  property  during  the  month,  al- 
though the  company  was  not  able  to  pay  the  full  interest  on  its  bonds, 
where  such  amount  is  not  excessive  or  unreasonable  and  the  mortgages 
securing  the  bonds  contemplated  the  application  of  gross  receipts  to  the 
payment  of  operating  expenses  and  to  reserves  effectively  set  apart,  and, 
P.U.R.1918B. 
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under  the  general  policy  of  the  law,  operating  expenses  including  main- 
tenance and  depreciation  are  to  be  taken  care  of  out  of  income  before 
any  portion  thereof  should  be  devoted  to  capital  charges.  People  ex  reL 
New  York  R.  Co.  v.  Public  Service  Commission  (N.  Y.)  707. 

II.  Necessity  of  providing  for* 

Discussion  of  right  of  utility  to  earn  sufficient  return  to  replace  de- 
preciable property,  p.  100. 

Discussion  of  the  necessity  for  a  depreciation  reserve  by  a  street 
railway  utility,  where  renewals  tend  to  strike  a  yearly  average,  p.  226. 

2.  An  allowance  must  be  made  for  obsolescence  in  providing  for 
depreciation  of  a  telephone  plant,  for,  otherwise,  it  will  be  unable  to 
furnish  modem  service.    Re  Fairfield  Teleph.  Co.  (Neb.)  154. 

3.  Payment  into  a  fund  to  take  care  of  deferred  depreciation  should 
take  precedence  over  the  payment  of  dividends  since  it  is  the  company's 
first  duty  to  furnish  adequate  service.  Re  Fairfield  Teleph.  Ca  (Neb.) 
154. 

4.  A  street  car  company,  to  be  placed  in  first-class  modem  operat- 
ing condition,  should  provide  for  past  uncared-for  depreciation,  in  addi- 
tion to  that  currently  accruing.    Re  Holyoke  Street  R.  Co.  (Mass.)  212. 

III.  Method  of  computing. 

Inspection  method  of  determining  amount  of  accrued  depreciation,  see 
Valuation,  9. 

Discussion  of  straight  line  and  sinking  fund  method  of  providing 
for  depreciation,  p.  101. 

5.  In  arriving  at  a  physical  plant  valuation  for  rate-making  pur- 
poses; the  property  should  be  depreciated  on  the  straight-line  rather 
than  the  4  per  cent  sinking-fund  basis.  Louisiana  v.  Louisiana  Water 
Co.  (Mo.)  774. 

6.  A  general  method  of  making  provision  for  depreciation  for  a 
street  railway  utility,  by  determining  the  annual  amount  required  on 
the  basis  of  the  estimated  lives  of  the  various  classes  of  depreciable 
property,  is  sound.    Re  Holyoke  Street  R.  Co.  (Mass.)  212. 

IV.  Rate  of  depreciation. 

Statement  of  life  of  refrigerator  and  standard  box  cars,  p.  382. 

a.  Gas  pHant, 

7.  A  proper  rate  for  depreciation  of  an  artificial  gas  plant  waa 
found  to  be  2  per  cent  of  its  present  value,  less  the  value  of  land  and 
materials  and  supplies.    Re  Indiana  Fuel  &  Light  Co.  (Ind.)  762. 

h.   Telephone  plant. 

8.  A  sufficient  annual  allowance  for  a  depreciation  reserve  of  a 
P.U.R.1918B. 
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telephone  property  of  the  value  of  $140,000  was  held  to  be  $9,116,  with 
an  additional  allowance  on  all  additions,  of  5.5  per  cent  of  their  cost 
new.    Re  Kewanee  Home  Teleph.  Co.  (111.)  172. 

c.   Water  plant, 

0.  An  annual  depreciation  allowance  of  1  per  cent  of  the  cost  new, 
excluding  materials  and  supplies,  is  adequate,  for  a  water  company,  in 
a  rate-fixing  case.    Re  Edgerton  (Wis.)  724. 

10.  In  fixing  water  rates,  an  annual  allowance  of  2  per  cent  of  the 
property  value  was  made  for  depreciation,  surplus,  and  contingencies 
of  the  utility.    Louisiana  v.  Louisiaaa  Water  Co.   (Mo.)  774. 

DEVEIiOPMENT  COSTS. 

Consideration  of,  in  valuation,  see  Valuation,  22,  24,  26. 

]>inrBi.oPME]iT  PE&iaD. 

Return  allowed  utility  during,  see  Rbturic,  7. 

j>iscoifTniUAjrcE  of  sebvice. 

Power  of  Commission  relative  to,  see  Sebvice,  6-8. 
Discontinuance  of  service  generally,  see  Service,  13-16. 
Discontinuance  of  telephone  service  for  use  of  profane  language, 
see  Service,  24. 

BISCOUHT. 

Discount  on  securities  are  chargeable  to  capital  account,  see  Valu- 
ation, 17,  18. 

BISCBIMnfATION. 

/.  Rates,  l-'ia, 

a.  In  general,  i-5.  , 

Z».  Concessions  to  particular  classes  of  consumers,  4^7. 

1,  MunicipalitieSf  4,  5. 

2,  Employees,  6. 

3,  Consumer  served  in  several  localities  as  large  con* 

sumer,  7, 

c.  Discrim^ination  between  localities,  8,  9, 

d.  Step  rates  as  discriminatory^  10, 

e.  Flat  rates  as  discriminatory,  11,  12. 

/.  Discriminati€m  by  particular  utilities,  IS'^IS. 

1,  Street  railways,  13, 

2,  Telephones,  14^17, 

3,  Water,  18, 
II,  Service,    19^24, 

a.  By  mutual  company,  19k 

b.  By  railroad  company,  20-^2. 

c.  By  ufater  cofnpany,  23,  24, 
P.U.R.1918B. 
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/.  Bates. 

a.  In  general. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigerator  car 
service  without  approval  of  Wisconsin  Commission  because  of  ruling 
of  Interstate  Commerce  Commission  that  failure  to  make  charge 
is  discriminatory  against  interstate  commerce,  see  Rates,  8. 

Power  of  West  Virginia  Conmiission  to  annul  discriminatory  regula- 
tions, see  Service,  2. 

1.  Free  service  or  special  water  rates  to  favored  consumers  is  dis- 
criminatory and  should  be  abolished.  Louisiana  v.  Louisiana  Water  Co. 
(Mo.)  774. 

2.  Transportation  to  newspaper  publishers  and  their  employees  can- 
not be  issued  by  common  carriers  in  exchange  for  newspaper  or  other 
advertising.    Re  Transportation  in  Exch.  for  AdTertlsing  (Utah)   L 

3.  The  minimum  bill  for  commercial  electric  service  should  not  ex- 
ceed the  minimum  guaranty  for  domestic  service,  merely  for  the  reason 
that  the  consumer  is  classified  as  a  commereial  user*  Lamar  v.  Inter- 
mountain  R.  Light  &  P.  Co.  (Colo.)  86. 

b.  Canceseians  to  particular  dUisges  of  ooneumers. 

Rules  of  California  Commission  governing  issuance  of  free  traneporta- 
tion  on  automobiles  operated  as  common  carriers,  see  Automo- 
biles, 1. 

Annotation  on  rate  concessions,  to  different  classes  of  consumers,  p. 
631. 

1.  Municipalities. 

4.  An  electric  company  should  not  furnish  free  lighting  service  to 
a  municipality.    Re  Atlantic  County  Electric  Co.  (N.  J.)  589. 

5.  Free  service  as  a  consideration  for  the  grant  of  a  franchise  so 
far  involves  the  public  interest  that  it  may  be  prevented  by  the  state, 
notwithstanding  it  is  provided  for  under  a  prior  statute  authorizing 
cities  to  contract  for  public  service  "for  the  convenience  and  welfare  of 
the  people."    Winfield  v.  Public  Service  Commission  (Ind.)   747. 

2.  Employees, 

6.  A  utility  is  required  to  charge  all  persons,  including  employees, 
the  regular  rates  for  service  furnished.  Re  Seymour  Electric  Co. 
(Wis.)  623. 

S.  Consumer  served  in  several  localities  as  large  consumer. 

7.  A  rider  to  the  tariff  of  an  electric  utility,  establishing  a  differ- 
ence as  to  rates  between  the  class  of  consumers  who  receive  service  at 
one  location  and  those  receiving  the  service  at  more  than  one  location, 
P.U.R.1918B. 
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upon  the  conditicm  that  the  latter  claes  utilize  no  other  source  of  illumi- 
nation, originally  made  as  an  inducement  for  the  use  of  electric  service 
in  preference  to  other  means  of  illumination,  and  not  as  granting  a 
discount  for  decreased  cost  of  operation^  is  discriminatory,  and  its  elimi- 
nation justifiable,  where,  through  the  reduction  of  rates  for  electricity, 
adequate  compensation  in  lieu  of  the  original  discounts  has  been  re- 
ceived.   Re  Commonwealth  Edison  Co.   (111.)   732. 

e.   Discrimination  between  localities. 

8.  No  unjust  discriminaticm  in  street  railway  rates  is  shown  to 
exist  against  a  locality  merely  because  the  rate  per  mile  is  a  fraction 
of  a  cent  higher  to  a  near-by  city  than  that  collected  from  other  locali- 
ties lying  practically  in  the  same  suburban  area;  since  the  element  of 
distance  is  not  the  only  factor  that  must  be  considered  in  fixing  rates. 
Catasauqua  v.  Lehigh  Valley  Transit  Co.  (Pa.)  716. 

9.  Rate  zones  on  suburban  railway  lines  should  be  equalized  on  a 
zone-mileage  basis  so  as  to  cause  no  discrimination  between  the  different 
communities  along  such  lines.  Re  Utah  Light  &  Traction  Co.  (Utah) 
497. 

d.  Step  rates  as  discriminatory. 

10.  The  Missouri  Commission  declared  water  rates  fixed  on  a  "step 
rate''  schedule  to  be  discriminatory  per  se,  and  reformed  a  schedule  on 
the  ''block  rate''  plan,  which  provided  for  a  decreased  rate  for  in- 
creased consumption,  but  eliminated  the  discriminatory  feature  of  the 
other.    Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

6.  Flat  rates  as  discriminatory. 

Discussion  of  the  equitability  of  meter  rates  and  their  tendency  to 
abolish  discrimination  under  the  flat  rate  system,  p.  803. 

11.  The  Illinois  Commission  permitted  a  utility  to  withdraw  a  flat 
rate  for  steam  heating,  and  to  put  all  consumers  on  a  meter-rate  sched- 
ule, where  it  appeared  that  discrimination  as  to  the  amount  of  the 
rates,  existed  in  favor  of  the  flat-rate  consumer.  Re  (Antral  Illinois 
Light  Co.  (111.)  740. 

12.  The  method  of  basing  flat  water  rates  on  the  number  of  rooms 
in  houses  furnished  is  reasonable,  and  not  discriminatory  per  se. 
Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

/.  Discrimination  by  particular  utilities, 

1.  Street  raUicays, 

13.  The  charging  of  equal  street  railway  fares  for  unequal  distances, 
where  the  operation  is  under  the  same  or  substantially  similar  circum- 
stances and  conditions,  constitutes  an  undue  and  unreasonable  prejudice 
and  disadvantage  in  violation  of  §§  33  and  34  of  the  Missouri  Public 
Service  Commission  Law;  and  the  reasonableness  of  the  rate  or  of  the 
P.U.R.1918B. 
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return  upon  that  part  of  the  system  upon  which  the  discriminatory 

charge  is  made  is  immaterial.    Kni^t  v.  Harvey  (Mo.)  413. 

14.  Telephone  subscribers  should  not  be  permitted  to  buy  and  install 
extension  sets  without  the  payment  of  extra  rentals.  Armenia  Teleph. 
Co.  V.  Necedah  Teleph.  Co.  (Wis.)  888. 

15.  The  gratuitous  allowance  by  one  telephone  company  of  the  use 
by  another  company  of  a  line  owned  by  it  constitutes  a  discriminating 
practice  forbidden  by  the  statute,  and  therefore  is  not  one  which  the 
Utilities  Commission  can  require  to  be  continued.  State  ex  rel.  Caster 
V.  Southwestern  Bell  Teleph.  Co.  (Kan.)  676. 

16.  Telephone  toll  rates  are  not  unreasonable  merely  because  a  lower 
charge  is  made  for  messages  between  two  towns  that  are  routed  through 
and  beyond  a  third  town  to  which  a  higher  charge  is  made  for  the 
same  service,  where  it  appears  that  the  rates  are  computed  upon  the 
air-line  distance  between  the  towns,  rather  than  the  actual  course  which 
the  messages  take,  in  accordance  with  the  general  practice  of  telephone 
companies.    Hill  v.  New  England  Teleph.  &  Teleg.  Co.  (Me.)  132. 

17.  No  ground  exists  for  complaint  against  a  telephone  company 
because  of  a  difference  in  message  charges  for  sending  telegrams  through 
its  exchange,  via  different  telegraph  companies,  where  it  appears  that 
the  one  telegraph  company  absorbs  a  portion  of  the  telephone  toll  in 
calling  the  telegraph  office  for  dictation  of  a  message,  resulting  in  a 
reduced  telephone  rate,  and  that  the  other  telegraph  company  refuses 
to  do  so,  with  the  result  that  persons  sending  messages  to  the  latter 
company  must  pay  the  regular  telephone  rate.  Hill  v.  New  England 
Teleph.  &  Teleg.  Co.  (Me.)  132. 

d.  Water. 

18.  The  Wisconsin  Commission  does  not  leok  with  favor  upon  a 
water-rate  schedule  recognizing  two  classes  of  general  consumers,  with 
different  rates  for  each,  because  of  its  discriminatory  appearance;  it 
being  more  satisfactory  to  provide  one  rate  for  all  on  a  graduated 
schedule,  giving  the  larger  consumers  the  benefit  of  quantity  purchases. 
Re  Edgerton  (Wis.)  724. 

//.   Service, 

a.  By  mutual  company, 

19.  It  is  the  duty  of  a  mutual  telephone  company  being  a  public 
utility,  to  furnish  service  to  an  applicant  ready  to  comply  with  the 
conditions  upon  which  service  is  furnished  to  others.  Sullwold  v.  Four 
Lakes  Rural  Teleph.  Co.  (Minn.)  147. 

h.  By  railroad  com^pany. 

20.  A  railroad  company  cannot  justify  its  refusal  to  switch  cars 
P.U.R.1918B. 
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arriving  over  other  railroads,  to  an  industry  located  on  a  priTate  side- 
track,  by  a  provision  of  §  35  of  ^e  Public  Service  Comminions  Law, 
denying  to  the  Commission  power  to  require  a  common  carrier  to  per- 
mit any  other  common  carrier  to  use  its  tracks  or  terminal  facilities, 
when  oars  arriving  over  railroads  are  switched  to  private  sidetracks  of 
competitors  of  the  industry;  since  the  withholding  of  the  switching 
service  to  the  industry  when  such  service  is  accorded  to  its  competitors 
constitutes  an  unjust  discrimination.  Williams  v.  New  York  C.  R.  Co. 
(N.  Y.)  372. 

21.  In  view  of  a  great  shortage  of  cars  suitable  for  coal  shipments, 
occasioned  by  extraordinary  conditions  bringing  into  temporary  activity 
a  great  many  mines  that  are  not  equipped  with  tipples  for  loading  cars, 
but  demand  pro  rata  allotments  to  them  of  open-top  cars  for  their  ship- 
ments, which  cannot  be  fumidied  without  serious  detriment  to  perma- 
nent and  properly  equipped  mines,  the  carrier,  and  the  general  public, 
a  railroad  company  of  which  such  allotments  and  distributions  are  de- 
manded may,  by  promulgation  of  a  regulation  applicable  to  all  such 
mines,  assign  its  open-top  cars  to  the  permanent  and  properly  equipped 
mines  and  box  cars  to  those  loading  without  tipples  and  from  wagons 
and  trucks.  Such  a  regulation,  under  such  circumstances,  is  neither 
unreasonable  nor  unjust^  discriminatory.  Baltimore  &  O.  R.  Co.  v. 
Public  Service  Commission  (W.  Va.)  608. 

22.  In  so  far  as  §  66c  of  chapter  54,  W.  Va.  Code  of  1916,  contem- 
plates equality  of  transportation  facilities  among  shippers  of  coal,  in 
point  of  mere  convenience,  not  reasonable  means  of  transportation 
within  the  ability  of  the  carrier,  it  applies  only  to  mining  industries 
having  efficient  and  usual  equipment  for  loading  coal  cars.  Baltimore 
&  0.  R.  Ca  V.  Public  Service  Commission  (W.  Va.)  608. 

e.  By  water  company, 

23.  The  policy  of  a  water  utility  in  making  free  service  pipe  installa- 
tions, and  supplying  meters  to  some  customers  and  requiring  otherB  ta 
pay  for  the  service,  is  discriminatory  and  should  be  discontinued. 
Louisiana  v.  Louisiana  Water  Co.  (Ma)  774. 

24.  The  practice  of  a  water  utility  in  occasionally  installing  a  meter 
free  of  charge,  to  ascertain  whether  a  flat-rate  consumer  is  wasting 
water,  is  not  discriminatory  to  the  extent  that  it  should  be  discon- 
tinued, even  though  such  utility  has  a  rule  requiring  all  consumers  to 
furnish  their  own  meters.    Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

DISSOLUTION. 

Receivership  proceeding  as  affecting  power  of  Commission  to  pass 

upon  pending  application  for  a  certificate  of  dissolution,  see 

Procedube,  1. 
Necessity  of  consent  of  Commission  for  dissolution  of  public  service 

corporation,  see  Public  UxiLmES,  11. 
Issuance  of  certificate  of  dissolution  to  public  service  corporations 

as  ministerial  act,  see  Pubuc  Utilities,  11. 
P.U.R.1918B.  69 
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DISTBIBUTINO  COMPANT. 

Naturld  gas  cotopany  purchaaxng  part  of  product  at  state  line  as 
foreign  corporation,  see  Rates,  6. 

DISTRIBUTION  OF  CARS. 

Review  of  Commission  order  relative  to  distribution  of  eoal  cars, 
see  Appeal  and  Review,  7,  8. 

Discrimination  with  reference  to  character  of  cars  furnished  for 
coal  shipments,  see  Discbimination,  21. 

Power  of  state  Commission  to  regulate  distribution  of  cars  of  inter- 
state carrier,  see  Intxsstate  Commebce,  2,  3. 

DinDfiKDS. 

Generally,  see  Return. 

Payment  into  depreciation  fund  to  take  precedence  over  payment  of 
dividends,  see  Depbeciation,  3. 

Basis  of  determining  the  value  of  property  for  issuance  of  stock 
dividend,  see  Security  Issues,  7. 

Excess  dividends  paid  officers  to  be  deducted  from  salaries  upon 
issuance  of  securities  in  payment  therefor,  see  Sbcuritt  Is- 
sues, 8. 

Amount  of  dividends  as  affecting  allowance  for  past  depreciation, 
in  rate-making  valuation,  see  Valuation,  11. 

DOMESTIC  CONSUMERS. 

Discrimination  in  minimum  charge  between  domestic  and  commer- 
cial consumers,  see  Discrimination,  3. 

DRAW. 

County  required  to  maintain  draw  in  bridge  over  canal,  see 
Bridges,  1. 

DRIVERS. 

Of  automobiles  used  as  common  carriers,  see  Automobiles. 
Regulations  as  to  character  of  drivers  for  operation  of  automobiles, 
see  Sebvicb,  21. 

Dine  PROCESS  of  ukw. 

See  Constitutional  Law. 

DUTIES. 

Of  Commission,  see  Commissions. 

EARLY  LOSSES. 

Consideration  of,  in  valuation  proceedings,  see  Valuation,  22^ 
24,  25. 

EARNIirOS. 

Generally,  see  Return. 
P.U.R.1918B. 
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EARNINGS— conttfitKfrf. 

Approval  of  issuance  of  securities  under  plan  contemplating  the 
retirement  of  bonds  out  of  carningSi  as  approval  of  utility's 
proposed  rate  schedule^  see  Secubitt  Issues,  3. 

Telephone  company  required  to  use  surplus  to  change  ivom  grounded 
to  metallic  service,  see  Sebvice,  39. 

EASBMEim. 

Valuation  of  easements,  see  Valuation,  21. 

EFFICIENCY. 

Average  coal  efficiency  of  steam  electric  plant,  see  Elbotbioitt,  2. 

Consideration  of  efficiency  of  management  in  fixing  return,  see  Re- 
TUBlf,  17-19. 

Changes  in  working  hours  to  spread  the  peak  traffic  on  street  rail- 
ways, see  Sebvice,  29. 

BLECnOHS. 

Power  of  Commission  to  pass  upon  validity  of  municipal  election 
authorizing  the  construction  of  power  plant,  see  Commis- 
sions, 9. 

ELSCTBICAIi  HITEBFSRBlf CS. 

Between  rural  telephone  line  and  electric  light  wires,  see  SixviCE, 
33. 

EIiECTBICITT. 

Basis  of  apportioning  operating  expenses  between  electric  and  heat- 
ing department,  see  Affobtionment,  5,  6. 

Discrimination  in  minimum  charge  between  domestic  and  commer* 
cial  consumers,  see  Discrimination,  3. 

Jurisdiction  of  New  York  Commission  over  electric  vttlittefl  karkig 
plants  constructed  on  private  pr<^>erty,  tee  Pubuc  Utiutiss,  2. 

Rights  of  an  electric  utility  operating  plants  on  private  property^ 
see  Public  Utilities,  3. 

Approval  by  New  Jersey  Commission  of  sardiarge  to  «ltctric  rates 
for  power  as  war  measure,  see  Rates,  20. 

Rates  for,  see  Rates,  20-26. 

Value  rather  than  cost  of  service  as  basis  of  charge  for  steam 
heating  furnished  as  by-product,  see  Raiks,  31. 

Return  allowed  electric  company,  see  Retubn,  24. 

Power  of  Commission  to  compel  utility  to  sell  electric  current  to 
another  utility,  see  Sesvice,  5. 

Duty  of  electric  utility  to  inquire  into  management  of  premises 
served,  see  Sebvice,  22. 

Disconnecting  rural  telephone  lines  at  night  because  of  proximity 
of  poorly  insulated  electric  light  wires,  see  Sebvice,  33. 

Percentage  allowed  for  overheads  of  an  electric  utility,  see  Valua- 
tion, 16,  16. 
P.U.R.1918B. 
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ELECTRICITY— oofitffM««l, 

1.  A  utility  company,  by  the  erection  of  poles  and  the  installation 
of  wires,  begins  the  construction  of  an  electric  plant  within  the  mean- 
ing of  a  statute  requiring  the  consent  of  a  Commission  therefor,  al- 
though the  actual  generation  of  electricity  is  carried  on  elsewhere, 
where  another  provision  of  the  statute  defines  the  term  "electric  plant" 
as  including  all  real  estate,  fixtures,  and  personal  property  operated, 
owned,  used,  or  to  be  used  for  and  in  connection  with,  or  to  facilitate, 
the  generation,  transmission,  distribution,  sale,  or  furnishing  of  elec- 
tricity, for  light,  heat,  or  power.  People  ex  rel.  Oneonta  Light  &  P.  Co. 
V.  Public  Service  Commission  (N.  Y.)  161. 

2.  The  average  coal  eflSciency  of  steam  electric  plants  with  an  out- 
put of  100/)00  to  200,000  kilowatt  hours  per  year  is  from  13  to  20 
pounds,  of  from  12,000  to  13,000  B.T.U.  coal,  per  kilowatt  hour.  Re 
Seymour  Electric  Co.  (Wis.)  623. 

ELECTRIC  RAILWAYS. 

See  generally,  Intesubban  Railways;  Street  Railways. 
Physical  ooanection  between  steam  and  electric  railways,  see  Sebv- 
lOE,  26. 

/  EMERGENCY. 

Burden  of  proof  to  justify  appiientioa  for  emifge»«y  rate  prooesd- 

ing,  see  Evidbngk,  1. 
Secondary  emergency  charge  for  electricity  based  on  cost  of  coal 

disapproved,  see  Ratvs,  21. 

EXlKEHT  DOMAIN. 

Exercise  of  right  of  eminent  donoiain  as  dedication  of  property  to 
public  use,  see  Pubuo  Utiutiu,  6. 

EMPLOYEES. 

Age  and  competency  of  drivers  of  automobiles  operated  as  common 

carriers,  see  Automobojb. 
Reduced  rates  to  employees  as  imlawfnl  discriminatien,  see  Dis- 

CHMINAXIOK,  6. 

Furnishing  water  by  lumber  company  to  boarding  house  operated 
in  interest  of  its  employees  as  furnishing  public  service,  see 
Public  Utiuths,  8. 

Policy  of  Commission  to  divide  excess  earnings  betwe»i  utility, 
employees,  and  patnms,  see  BsiUBif,  1. 

^ENOINEERINO. 

Percentage  allowance  for.  engineering  and  supervision  of  electric 
and  steam  heating  properties,  see  TALtTATiOK,  16. 

ENGINEERS. 

Weight  to  be  given  to  report  of  engineers  as  to  value  of  utility's 
plant,  see  Valuatiow,  2. 
T.U.R.1918B. 
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EQUITY. 

Heasonabloiess  of  Commiseion  order  determined  by  iupreme  court 
after  review  of  evidence  as  in  suits  of  equity,  see  Appeal  and 
Review,  13. 

Commission  to  consider  equity  of  rates  as  between  classes  of  service 
see  Rates,  12. 

EVIDENCE. 

Review  of  Commission  order  relative  to  admission  and  weight  of 
evidence,  see  Appeal  and  Review,  9,  10. 

Reasonableness  of  Commission  order  determined  by  supreme  court- 
after  review  of  evidence  as  in  suits  in  equity,  see  Appeal  and 
Review,  13. 

Burden  of  proof  on  application  for  increased  rates  under  Idaho 
statute,  see  Rates,  1. 

Weight  to  be  given  to  report  of  expert  engineers  and  accoontanttf 
relative  to  value  of  utility's  plant,  see  Valuatuw,  2. 

Consideration  of  book  value  in  valuation  proceeding,  see  Valua- 
tion, 5. 

Opinion  of  veal  eftattt  m«n  as  to  value  of  land,  see  Vauiatiqn,  21. 

Burden  of  proof  as  to  coat  of  attaching  business,  see  Valuation,  26. 

1.  The  New  Jersey  Commission,  while  not  requiring  in  an  emer- 
gency rate  proceeding,  proof  of  all  of  the  factors  entering  into  thd  fix- 
ing of  a  rate  under  normal  conditions,  placed  upon  the  company  the 
burden  of  completely  justifying  its  application.  Re  Public  Service  Elec- 
tric Co.  (X.J.)  857. 

2.  The  burden  of  showing  that  the  existing  compensation  for  switch- 
ing service  between  connecting  telephone  lines  is  insufficient  and  unrea- 
sonable falls  on  the  complaining  company,  where  it  i^cars  that  the 
existing  basis  of  settlement  is  an  established  custom  throughout  the 
state.    Re  Northwestern  Teleph.  Exch.  Co.  (Minn.)  679. 

EXHAUST  8TEAX. 

Charge  for  exhaust  steam  furnished  as  by-product  not  to  be  below 
cost  of  service,  see  Rates,  32. 

EXPENSES. 

See  Costs  and  Expenses. 

EXPERTS. 

See  Witnesses. 

EXTENSION  OF  SERVICE. 

See  generally.  Service,  11,  12,  30. 

Return  on  street  railway  company  not  curtailed  because  of  tm- 
profitable  extensions  forced  upon  it,  see  Rexttbn,  3. 

EXTENSION  TELEPHONE  SERVICE. 

Necessity  of  extra  rentals  for,  to  eliminate  discrimination,  see  Dis- 
crimination, 14. 
P.U.R.1918B. 
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FABXS. 

See  RAtm. 

FARM  TEUSPHOHX  UirSS. 

See  Rural  TBUEPHoirBS. 

FEDERAIi  AMTI-ntUST  ACT. 

See  Statutes. 

TILED  lOHEDUUS. 

Power  of  Indiana  Commission  to  authorize  charges  not  contained 

in  filed  schedule,  see  Ratcs,  11. 
Necessity  for  filing  schedule  of  rates,  see  Rates,  16. 

mrAI.  OBOER8. 

See  Ok>em. 

FIKAKCES. 

Financial  functions  of  Oregon  Commission,  see  Ratss,  3* 

rZKAKCIAL  GONDinOKS. 

Review  of  Commission's  finding  as  to  utility's  financial  condition, 
see  Appeal  and  Review,  5. 

* 
FINDINGS. 

Review  of  findings  of  Commission,  see  Apskal  akd  Review* 

FIBE  protection/ 

Apportionment  of  expenses  and  revenues  of  nranicipal  water  plant 
between  general  service  and  fire  protection,  see  Appobtioh* 
ment,  1. 

For  automobiles  operated  as  common  carriers,  see  Automobilbs. 

FIVE  CENT  FARE. 

On  street  railways,  see  Rates,  35. 

FLAT  RATES. 

Substitution  of  meter  rate  schedule  for  flat  rate  for  steam  heating, 

see  Discbikination,  11. 
Flat  water  rates  based  on  size  of  house  as  discriminatory,  see  Dis- 

cbimination,  12. 
Sufficiency  of  notice  of  change  from  fiat  to  meter  rates  for  steam 

heating,  see  Rates,  30. 
For  steam  heating,  see  Rates,  30,  34. 
Change  from  flat  rate  to  meter  service,  for  steam  heating,  see  Sbbv- 

ICE,  18. 

Annotation  on  flat  or  meter  rates,  p.  747. 
P  U.R.1918B. 
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70BEGL08URS. 

Right  to  refuse  service  to  purchaser  on  mortgage  foreclosure  for 
failure  to  pay  arrearages  of  former  owner,  see  Patmemt,  1. 

Discontinuance  of  service  by  railroad  sold  under  foreclosure,  see 
Sesvice,  8. 

70REI0N  CORPORATIOHS. 

Natural  gas  company  purchasing  part  of  product  from  without  the 
state  as  foreign  corporation,  see  Rates,  6. 

FRANCHISES. 

/•  in  getieral,  J, 
II.   Validity  of  franchises  fixing  rates,  2,  3. 

/.  In  general. 

Review  of  Commission  order  relative  to  necessity  for  increase  in  street 
railway  franchise  rates,  see  Appeal  and  Review^  5. 

Necessity  of  securing  permission  from  local  authorities  for  operation  of 
automobiles  as  common  carriers,  see  Automobiles,  2. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise,  see 
Constitutional  Law,  2-15. 

Free  service  as  consideration  for  franchise  as  unlawful  discrimination, 
see  Discrimination,  5.     • 

Order  increasing  franchise  maximum  rates  as  not  violating  statute 
creating  Commission,  see  Rates,  9. 

Consideration  to  be  given  to  franchise  contract  in  passing  upon  applica- 
tion for  increase  in  rates,  see  Rates,  15. 

1.  A  Commission  order  increasing  a  franchise  rate  after  the 
surrender  of  the  franchise  for  an  indeterminate  permit  cannot  be  de- 
feated on  the  theory  that  the  company  violated  the  franchise  contract 
by  the  act  of  surrendering  it  for  the  permit.  Winfield  v.  Public  Serv- 
ice Commission  (Ind.)  747. 

11,   Validity  of  franchises  fixing  rates. 

2.  The  Pennsylvania  Commission  will  not  approve  a  municipal  fran- 
chise attempting  to  fix  maximum  rates,  since  such  a  contract  is  con- 
trary to  the  public  policy  of  the  commonwealth.  Re  Northwestern  Elec- 
tric Service  Co.  (Pa.)  723. 

3.  The  provisions  of  a  franchise  contract  between  a  city  and  a  street 
railway  utility,  which  attempted  to  fix  rates  for  service  outside  tiie  city, 
was  held  to  be  void,  by  the  Indiana  Commission.  Re  Union  Traction  Co. 
(Ind.)  663. 

FREE  SERVICE. 

As  unlawful  discrimination,  see  DiscBiMiNATioif. 
P.U.R.1918B. 
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FREIGHT. 

NecesBitj  of  i^pportioning  operating  espouses  between  passenger 
and  freight  traffic  in  application  for  increase  of  freight  rates  on 
ground  of  increased  operating  expenses,  see  Appobtionmbnt,  2. 

Charge  for  refrigerator  cars  used  in  shipment  of  potatoes  and  other 
vegetables  in  Wisconsin,  see  Rates,  29. 

Physical  connection  between  steam  and  electric  railways  for  de- 
livery of  carload  freight,  see  Service,  20. 

OA8. 

Kate  of  depreciation  for  artificial  gas  plant,  see  Depreciatiox,  7. 

Gas  company  not  entitled  to  have  competitor's  rates  increased,  see 
Rates,  14. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  depre- 
ciation, and  repairs  of  property  on  consuner's  premises,  see 
Rates,  27. 

Return  allowed  gas  company,  see  !flEi\jRN,  25. 

Method  of  computing  cost  for  extensions,  see  SebvTcb,  11. 

GOING  VALtTE. 

Consideration  of,  in  valuation,  see  Valtjation,  22-26. 

GOVERNMBlfT. 

Duty  of  carriers  to  furnish  government  available  equipment  for 
movement  of  troops  and  munitions,  see  Service,  23. 

GRADE  CR088IKGS. 

See  Crossings. 

GROUNDED  TELEPHONE  SYSTEM. 

Telephone  company  required  to  change  to  metallic  system,  see  Snsv- 
ice,  39. 

HEALTH. 

Effect  on  public  health  of  zone  system  of  street  railway  rates,  see 
Rates,  38. 

HEARING. 

Power  of  Oregon  Commission  to  fix  street  railway  rates  after  hear- 
ing, see  Rates,  4. 

HEATING. 

See  Steam  Heating. 

HIGH  VOLTAGE  WIRES. 

Disconnecting  rural  telephone  lines  at  night  because  of  proximity 
of  poorly  insulated  electric  light  wires,  see  Service,  33. 

HIGHWAYS  AND  STREETS. 

Necessity  of  securing  p^mission  from  local  authorities  for  opera- 
tion of  automobiles  as  common  carriers,  see  Automobiles,  2. 
P.U.R.1918B. 
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HIGHWAYS  AND  STREETS    cotUmmed. 
Bridges  over,  Me  Bbidois. 
Jurisdiction  of  Commission  orer  proceeding  to  prevent  utility  from 

laying  conduits  in  streets,  see  Constitutional  Law,  17. 
Refusal  to  furnish  switching  service  because  shipper  haa  no  riglit  to 

occupy  street  with  sidetrack,  see  Sebviob,  27. 

IDAHO. 

Necessity  of  securing  certificate  of  convenience  by  company  at- 
tempting to  resume  furnishing  public  service  after  the  expira- 
tion of  contract  executed  prior  to  Public  Utilities  Act,  ae^  Qb- 
TiFicATEs  or  Convenience  and  Necessity,  2. 

Power  of  Commission  to  cancel  contract  between  consumer  and 
utility,  see  CoMiassiONS,  7. 

Disposition  of  surplus  product  as  constituting  invasion  of  occu- 
pied territory  under  Idaho  statute,  see  Monopolt  and  Compe- 
tition, 3. 

As  to  what  constitutes  furnishing  of  public  service  under  Idaho 
statute,  see  Public  Utilities,  8,  9. 

Burden  ot  proof  on  applici^tion  lor  increased  rate,  see  Rates,  1. 

ILLEGAL  CONTRACTS. 

Effect  of  illegal  contract  on  right  to  file  new  schedule^  see  Rates,  17. 

ILLINOIS. 

Review  of  Commission  order  relative  to  admission  and  weight  Oif  evi- 
dence, isee  Appeal  and  Review,  9,  10. 

Power  of  Commission  to  determine  title  to  utility  property,  see 
Commissions,  10. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  fraai- 
chise,  see  Constitutional  Law,  6. 

Power  of  Commission  to  regulate  distribution  of  cars  ol  interstate 
carrier,  see  Intebstate  Commebce,  2,  3. 

INCOMS. 

Generally,  see  Rettubn. 

IKCItEASB  IN  RATBS. 

Burden  of  proof  as  to  increase  in  rates  under  Idaho  statute,  see 

Rates,  1. 
Order  increasing  franchise  maximum  rates  as  not  violating  statute 

creating  Commission,  see  Rates,  9. 
Utility  not  entitled  to  have  competitor's  rates  increased,  see  Rates, 

14. 
Temporary  increase  in  rates  because  of  increase  in  cost  of  coal,  see 

Rates,  32. 

INDSTERMINATE  PSRlf  IT. 

Power  of  Indiana  Commission  to  regulate  rates  fixed  by  municipal 
franchise  for  utility  operating  under  independent  permit,  see 
Constitutional  Law,  14,  15. 
P.U.R.1918B.  _ 
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INDETERMINATE  TEBMa^-^-wmiinued.  : 

Increase  of  franchise  rate  upon  surrender  of  francliise  for  indeter- 
minste  permit,  see  Fbamchises,  1. 

mBIAHA. 

Power  of  Commission  to  determine  whether  a  tel^raph  company 
has  a  right  to  do  a  telephone  business,  see  Commissions,  3. 

Power  of  Commission  to  construe  contract,  see  Commissioks,  5. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise, 
see  Constitutional  Law,  3,  4,  13-15, 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise 
for  utility  operating  under  independent  permit,  see  Consti- 
tutional Law,  14,  16, 

Permanent  rate  not  based  on  abnormal  cost  of  operation,  see  Rates, 
2. 

Power  of  Indiana  Commission  to  authorise  charges  not  contained  in 
filed  schedule,  see  Rates,  11. 

Power  of  Commission  to  require  utility  to  furnish  service  to  another 
utility,  see  Sebvick,  5. 

Policy  of  Commission  relative  to  permiting  abandonment  of  serv- 
ice, see  Service,  13. 

Iin>U0TBIAL  SPUR  TRACK. 

See  Sidetsaoks. 

nfBirrrRiES. 

Changes  in  working  hours  to  spread  the  peak  traffic  on  street  rail- 
ways, see  Service,  29. 

nrSFECTION. 

Inspection  method  of  determining  amount  of  accrued  depreciation, 
see  Valuation,  9. 

niTEREST. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  deprecia- 
tion, and  repairs  of  property  on  ccmsumers'  premises,  see 
Rates,  27. 

Return  of  municipal  plant  to  equal  interest  on  bonds,  see  Rvtubn, 
22. 

IHTER8TATE  COMMERCE. 

/.   What  oonstUutes,  1. 
II.  State  interference,  2-^. 

J.  What  conetUtOeB, 

Natural  gas  company  purchasing  part  of  produet  at  state  line  aa  en- 
gaged in  interstate  ccnnmerce,  see  Rates,  6. 

1.  Furnishing  water  for  locomotives  used  in  interstate  commerce 
P.U.R.1918B. 


Digitized  by 


Google 


INDEX.  1099 

INTERSTATE  CO^OlERCE—iMwtinued. 

is  not  a  tranaactionin  interstate  commerce  so  as  to  make  an  order  of  a 
state  Commission  protecting  a  water  utility  Ixom  competition  a  viola- 
tion of  the  Federal  Anti-trust  Laws  or  an  interference  with  interstate 
commerce.  Sandpoint  Water  &  Light  Co.  v«  Hmnblrd  Lumber  Co. 
<Idaho)  535. 

//.  State  interference. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigerator  car 
service  without  approval  of  Wisconsin  Commission  because  of  rul- 
ing of  Interstate  Commerce  Commission  that  failure  to  make  charge 
is  discriminatory  against  interstate  commerce,  see  Rates,  8. 

Power  of  Commission  to  require  railroad  to  switdi  cars  that  tiome  from 
outside  the  state  onto  a  private  sidetrack,  see  SESVice,  3. 

2.  The  Illinois  Commission  acting  under  ita  statutory  authority 
may,  within  the  state,  regulate  the  distribution  of  the  cars  of  an  inter- 
state carrier.  State  Public  Utilities  Commission  v.  SsHiviOfv  A  O.  fi. 
R.  Co.  (111.)  655. 

3.  The  Illinois  Commission  is  without  jurisdiction  to  determine 
that  a  rule  of  an  interstate  carrier  for  the  distribution  of  caM  in  that 
state  is  unjust  and  mreasonable.  State  Public  Utilities  Commission 
v.  Baltimore  &  0.  S.  W.  R.  Co.  (lU.)  655. 

4.  As  applied  to  through  interstate  trains  originatiag  outsvde  the 
state  on  lines  of  other  carriers,  an  order  of  a  state  railway  commission 
under  which  a  railway  company  must  start  ita  passenger  trains  in  the 
state  at  the  point  of  origin  and  at  local  stations  on  schedule  time,  with 
an  allowance  of  not  more  than  thirty  minutes  for  connections,  is  an  un- 
constitutional regulation  of  interstate  commerce, — especially  where  there 
is  sufficient  accommodation  for  local  traffic  independent  of  the  through 
trains,    Missouri,  K.  &  T  R.  Co.  v.  Texas  (U.  S.)  602. 

U9TERSTATE  COMMERCE  COMMISSION. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigerator  ear 
service  without  approval  of  Wisconsin  Commission  because  of 
ruling  of  Interstate  Commerce  Commission  that  failure  to  make' 
charge  is  discriminatory  against  interstate  commerce,  sec 
Rates,  8. 

Right  of  shippers  to  recover  reparation  awarded  by,  as  affected  by 
fact  that  overcharge  was  passed  on  general  public,  see  Rep* 
ABATION,  1. 

nfTERURBAK  BAILWAM. 

Apportionment  of  cost  of  grade  crossing  elimination,  see  Cboss- 
INQS,  4. 

Exchange  of  transportation  for  advertising  as  unlawful  discrimina- 
tion, see  Discrimination,  2. 

Not  permitted  to  increase  low  rates  while  service  is  inadequate,  see 
Rates,  28. 
P.U.R.1918B. 
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IXTERURBAN    RAILWAYS-«b*t*»ii««i. 

Physical  connection  between  steam  and  electric  railways  for  delivery 
of  carload  freight,  see  SsimcE,  26. 

IKTOXICATIire  UQtTOBS. 

California  rule  as  to  the  use  of  intoxicating  liquor  by  operators  of 
automobiles  operating  as  common  carriers,  see  Automobiles. 

IUVJBiTlO^IT. 

Policy  of  Commission  with  respect  to  advising  investors  upon  appli- 
cation for  issuance  of  securities,  see  Secubity  Issues,  2. 

JITDICZAX.  FUirCTIOK. 

Powwr  of  Missouri  Commission  over  proceeding  which  requires  con- 
struction of  municipal  ordinance,  see  CoNSTrmioxAL  Law,  17. 
Of  Oregon  Cbmmission  in  fixhig  rates,  see  Rates,  8. 

juBinvonon. 

Of  Conunission,  see  CoioassiONS,  1-13. 

KAK0A0. 

Power  of  Kansas  Commission  to  regulate  street  Ughting  as  affected 
by  municipal  control,  see  ComasBiONS,  12,  18. 

Jurindictioti  of  supreme  court  to  enforce  Comonission  order  by  man- 
damus, see  CouBTS,  L 

Valuation  of  lands  not  used  in  public  service,  see  Valuation,  19. 
Opinion  of  real  estate  men  as  to  value  of  land,  see  Valuation,  21. 

IJkNDOWNERS. 

Power  of  New  Jersey  Commission  to  grant  relief  against  railroad 
for  laying  its  tracks  outside  its  rigl\t  of  way,  see  Commissions, 
2. 

UkROE  CONSVMEIL 

Consumer  served  in  several  localities  as  large  consumer,  see  Dis- 

CBEMINATION,   7. 

XEGISLATIVE  ACTS. 

Valuation  of  utility's  property  as  legislative  act^  see  CoNSTrnJ- 
TioNAL  Law,  18. 

LioRTnro. 

Power  of  Kansas  Commission  to  regulate  street  lighting  as  affected 
by  municipal  control,  see  Commissions,  12,  13. 

LIGHTS. 

California  rule  as  to  inside  lights  or  automobiles  operated  as  com- 
mon carriers,  see  Automobiles. 
P.U.R.1918B. 
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LIQUOR. 

See  Jntoxicawnq  Liquob, 

LOCAUTISS. 

Penuitting  consumer  served  in  several  localities  to  be  treated  as 

large  consumer,  see  DiscaiMiNATiON,  7. 
Discrimination  in  street  railway  rates  between  different  localities, 

see  DiscRiMixATiox,  8,  9. 

LONG  DXST4JICE  TZXEPAONE  SEBVIC^, 

Charge  for  long  distance  telephone  messages,  see  Rates,  42,  43. 

LOSSES* 

Increase  in  street  railway  rates  authorized  to  prevent  heavy  losses, 

see  Retubn,  4. 
Ckmsideration  of  early  losses  in  valuation,  see  Valuation,  22,  24, 

25. 

See  Railboads. 


Policy  of  Commission  witb  reapect  to  determinipg  manner  of  con- 
structing tracks  upon  ordering  physical  connection,  between 
railroads,  see  Sbevice,  10. 

MAIK  S  AND  PIPES. 

Method  of  fixing  value  of,  see  Valuation,  20. 

See  generally,  Repaibs  and  Replacidcknts. 

California  rule  as  to  maintenance  ol  automobiles  operated  as  com- 
mon carriers,  see  Automobiles. 

KAXAGEMEIIT. 

Consideration  of  efficicaqf  a<  nanageinMit  in  fizfng  return,  see- 

Retubn,  17-19. 
]>uty  of  electric  utility  to  inquire  into  management  cf  furimkes- 

served,  aee  Sbbvhie,  £2. 

UAMDAMVB. 

Jvriadictkm  of  Kansas  suinreme  court  to  esforee  Oommlasion  order 
by  mandamus,  see  Coubts,  1. 

1.  In  mandamus  to  require  a  public  utility  to  re-establish  a  service 
or  practice  which  it  has  discontinued  without  the  consent  of  the  Utili- 
ties Commission,  no  inquiry  will  ordinarily  be  made  into  the  question 
whether  such  service  or  practice  is  one  which  the  utility  should  be  or 
could  be  compelled  to  maintain  permanently,  that  being  a  question  to  be 
passed  upon  in  the  first  instance  by  the  Commission;  but  where  tbe 
utility  has  already  in  a  proceeding  before  the  Commission  to  wbich  li 
P.U.R.1918B. 
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UAS-DAMVS—oonHnued. 

was  made  a  party  shown  to  that  tribunal  the  existence  of  facts  that 
would  have  compelled  the  granting  of  such  consent  if  it  had  been 
asked,  obedience  to  an  order  of  the  Commission  directing  the  restoration 
of  the  service  will  not  be  compelled  by  mandamus  merely  because  of 
the  failure  of  the  utility  to  procure  such  consent  in  advance.  State  ex 
Tel.  Caster  v.  Southwestern  Bell  Teleph.  Co.  (Kan.)  676. 

3IAS8ACHIT8ETT8. 

Review  of  Public  Service  Commi88i(ni*s  finding  as  to  utility's  finan- 
cial condition,  see  AfIpeal  and  Rsvtew,  5. 

Power  of  Public  Service  Commission  to  regulate  street  railway 
rates  fixed  in  location  grant,  see  Constitutional  Law,  11. 

MATURE  GOMPAHT. 

Sufliciency  of  return  for,  see  Rtfrtmw,  6. 

MAXntXTM  OHABGE. 

Order  increasing  franchise  maximum  rates  &d  not  violating  statute 
creating  Commission,  see  Rates,  9. 

MERGER.  '   ' 

See  Consolidation,  Mebqkb,  anD  SalIL 

METALLIC  OIROUIT  SYSTEM. 

Change  from  ground  telephone  system  to  metallic  system,  see  Snv^ 
ICE,  39.  ..•*:»' 

METER  RATES. 

Substitution  of  meter  rate  schedule  for  flat  rate  f^r  "SteamL  lieatiitg, 

see  Discrimination,  ll! 
Sufficiency  of  notice  of  change  from  fiat  to  meter  rates  for  steam 

heating,  see  Rates,  30. 
For  steam  heating,  see  Rates,  30,  34. 

An^otatfhob  on  fiat^  m^ter.rat^si  p.  747. 


Discrimination  in  supplying  meters  to  consumers,  see  Discbiminat 

TION,  23. 
Occasional  installation  of  meter  free  to  ascertain  Mf  -Mislither'  ts 

nsing  exoees  wateir  Is  disoriminatiOD,  see  Disonionation,  24. 
Minimum  charge  for  tenament  house  served  through  one  meter,  see 

Rates,  46. 
,  Meter  rentals  for  meters  owned  by  utility,  see  Service,  17. 
Installation  of  meters  for  steam  heating,  see  Service,  18. 
Rules  of  New  York  Commission  relative  to  testing  of  steam  heating 

meters,  see  Service,  28. 

Time  schedule  for  milk  train,  see  Service,  24. 
P.U.R.1918B. 
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acmiMUM  CHARGE* 

DiBcrimination  in  minimum  charge  between  domestic  and  commer- 
cial consumers,  see  DisonnairA^noN,  3. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  deprecia- 
tion, and  repairs  of  property  on  consumer's  premises,  see  Rates, 
27. 

Minimum  charge  for  tenement  house  served  through  one  meter,  see 
Rates,  46. 

immro  raiuioads. 

See  Railboads. 

MUaSTERIAL  ACTS. 

Issuance  of  certificate  of  dissolution  as  ministerial  act,  see  Public 
Utilities,  12. 

MIinnBSOTA. 

Power  of  Commission  to  regulate  rates  for  telephone  servioe  fixed 

by  franchise,  see  Goitstitutional  Law,  5. 
Jurisdiction  of  Commission  over  mutual  teiephonw,  see  Pttbug 

Utilttibs,  7. 


Review  of  Commission  order  apporttoning  cost  of  grad&  crossing 
elimination,  see  Appeal  and  Review,  4. 

Reasonableness  of  Ck>mmlfi8ien  order  detecm^ed  by  supreue  court 
after  review  of  evidence  as  in  suits  in  equity,  see  Appeal  and 
Review,  13. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise, 
see  Conbtitutional  Law,  7-9. 

Jurisdiction  of  Commission  over  proceeding  to  prevent  utility  from 
laying  conduits  in  streets,  see  Constitutional  Law,  17. 

Power  of  Commission  to  apportion  cost  of  grade  crossing  elimi- 
nation, see  Cbossinos,  3. 

Consideration  to  l>e  given  to  franchise  contract  in  passing  upon 
application  for  increase  in  rates,  'see  Rates,  15. 

Po#er  ol  Commission  to  require  physical  connection  between  rail- 
roads, see  SsBviOE^  9.  . 

Increase  in  rates  allowed  where  profits  had  been  less  than  cost  of 
money,  see  Return,  35. 

MOirOPOLT  AKD  COMFETinOH.     . 

I.  In  general,  1, 

II.  Admission  of  competition  in  occupied  territoTf,ii,'^." 
•J         a.  ingenm^,  2. 

h.  Smle  of  surplM9  product,  8, 

P.U.R.1918B. 
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MONOPOLY   AND  COMPETITION— oo»Uinii€d. 

Validity  of  statute  declaring  pipe  line  companies  having  monopoly  in 
transportation  of  oil,  common  carriers,  see  Constitutiokal  Law, 
1. 

Order  protecting  utility  from  competition  in  furnishing  water  to  rail- 
road engaged  in  interstate  commerce  as  violation  of  Federal  Anti- 
Trust  Laws,  see  Interstate  Coiocebce,  1. 

Utility  not  entitled  to  have  competitor's  rates  increased  to  meet  its  in- 
crease in  rates,  see  Rates,  14. 

Consideration  of  competitive  character  of  electric  power  service,  see 
Rates,  24,  25. 

Consideration  to  be  given  both  to  weak  and  strong  railroads  in  com- 
petitive territory,  see  Retubn,  8. 

Discussion  as  to  sufficiency  of  evidence  to  establish  tke  ^atisteiice  of 
a  monopoly  by  pipe  line  companies,  p.  041. 

Discussion  of  order  protecting  ^mUlc  utility  from  competition  aa 
violation  of  Federal  Anti-TVmt  Litws,  p.  550. 

1.  Persons  operating  automobile  stage  routes  on  regular  daily 
schedules  for  the  transportation  of  passengers  and  property  for  which 
there  is  a  public  demand  should  be  protected  from  competition  ^  if* 
r^guHu-  operatioii  by  irrespoiiflible  persons.    Re  Beba  (Ariz.)  288. 

If.  AdhniM$9n  «/  competition  in  ooonpied  territoiy. 

a.  In  general, 

2.  The  primary  duty  of  a  Public  Utility  Commission  is  to  proteet 
the  interests  of  the  public  when  passing  upon  a  dispute  between  rival 
companies  relative  to  the  admission  of  competition  in  territory  served 
by  one  of  the  companies.  Sandpoint  Water  &  Light  Co.  v.  Humbird 
Lumber  Co.  (Idaho)  535. 

h.  Sale  of  surplus  product, 

3.  Fumisbliig  senrioe  in  territory  served  by  an  existing  utility,  by 
disposing  of  a  surplus  conunodity  or  by  the  operation  of  surplus  ma- 
chinery, constitutes  an  unlawful  invasion  of  occupied  territory  under 
the  Idaho  statute.  Sandpoint  Water  k  hi^t  Co.  y.  Humbird  lAnnlMr 
Co.   (Idaiho)  535. 

MOHTAKA. 

Power  of  Commission  tp  penntt  removal  of  irftcke  of  nonof^aiiii^ 
railroad,  see  Cohmissions,  1. 

MORT»A«BS. 

Right  to  refuse  service  to  purchaser  on  mortgage  foreclosure  for 
failure  to  pay  arrearages  of  foMer  owmqt,  see  PAniBNT,  1. 
P.U.R.1018B. 
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MUNICIPAUTIES. 

See  also  Municipal  Plants. 

Review  of  Commission  order  apportioning  cost  of  grade  crossing 

elimination,  see  Appeal  and  Review,  4.  ' 

Necessity  of  securing  consent  from  local  authorities  for  operation 

of  automobiles  as  common  carriers,  see  Automobiles,  2. 
Orders  of  Commission  regulating  automobile  transportation  as  su- 
perseding conflicting  provisions  of  municipal  or  county  ordi- 

BRnces,  see  Autom<»ile6»  4. 
Power  of  Commission  to  pass  upon  validity  of  municipal  election 

autboriziag  the  coDstruction  of  power  plants  see  Commissions, 

9. 
Power  of  Caliiomia  Commission  to  regulate  operation  of  automo- 
biles as  affected  by  power  of  municipalities,  see  Commissions, 

11. 
Power  of  Kansas  Commission  to  regulate  street  lightuog  as  afl^tod 

by  municipal  control,  see  Commissions,  32,  13. 
Power  of  Commission  to  reflate  rates  fixed  by  municipal  ffanchise, 

see  Constitutional  Law,  2-15. 
Jurisdiction    of    Commission    over    proceeding    to    prevent    utility 

from  laying  conduits  in  streets,  see  Constitutional  Ijiw,  17. 
Concession  in  rates  to  municipality  as  unlawful  discrimination,  see 

Discrimination,  4,  5. 
Free  service  as  consideration  for  municipal  franchise  as  unlawful 

discrimination,  see  Discrimination,  5. 
Validity  of  municipal  franchise  fixing  rates,  see  Franchises,  2,  3. 
Rates  for  street  lighting,  see  Rates,  22,  23. 
City  charter  authorizing  municipality  to  regulate  rat^  as  ipecial 

legislation,  see  Statutes,  2. 

MUHICIFAI.  PUUIT. 

See  aho  MuNictPAUTtts. 

Apportionment  of  expenses  and  mevenues  of  mmitcipal  water  plant 

between  general  service  and  fire  protection,  see  AppoRTiONMEnr, 

1. 
Certificates  of  convenience  and  neMsaity  for  constnieitimi  <ff,  see 

CEttTtFICATBS   OV  CONVENIENCB  AND   XeOESSITT,   1. 

Power  of  Commission  to  pass  upon  validity  of  municipal  election 

authorizing  the  construction  of  power  plant,  see  Commissions, 

9. 
Municipality  required  to  discontinue  construction  of  power  plant 

until  after  war,  see  Construction  and  Equipment,  1. 
Return  of,  see  Return,  21,  22. 
Formula  for  ascertaining  price  of  utility's  plant  upon  municipal 

acquisition,  see  Valuation,  6. 

1.  In  determining  whether  a  Commission  shall  approve  the  acqui- 
sition of  a  utility  plant  by  a  municipality,  consideration  must  be  given 
to  the  financial  condition  of  the  municipality  and  to  the  question 
whether  the  operation  of  the  proposed  plant  will  be  for  Hm  ^WTTifie,  ae- 
P.i:.R.1918B.  70 
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MUNICIPAL  PLANT— ocmttmicA 

commodation,  convenience,  and  safety  of  the  public.    Re  Reynoldsville 

<Pa.)  464. 

2.  Under  a  statute  requiring  a  municipality,  purchasing  a  utility 
plant,  to  pay  ''the  net  cost  of  erecting  and  maintaining  the  same,**  with 
a  specified  interest,  such  net  cost  refers  to  those  proper  capital  charges 
which  enable  the  company  to  provide  a  plant  which  will  properly  fulfil 
its  corporate  duties,  and  not  ordinary  charges  for  repairs,  which  may 
be  required  in  operating  the  plant.    Re  Reynoldsville  (Pa.)  4^. 

3.  A  statute  providing  a  method  lor  fixing  the  prioe  to  be  paid  by 
a  municipality  for  the  ''works  and  the  property"  of  a  public  utility 
refers  to  everything  which  the  corporation  owns  at  the  date  of  the 
acquisition,  including  its  cash  on  hand  and  aocoimtt  receivable.  Re 
Reynoldsville  (Pa.)  464. 

MUMiTIOm. 

Duty  of  carriers  to  furnish  government  available  equipment  for 
movement  of  troops  and  munitions,  see  Sebvige:,  23. 

MUTUAIi  TEIXFHONES. 

Duty  of  mutual  tel^hone  company  to  furnish  service  to  all  ap« 
plicants,  see  Discbimination,  19. 

Mutual  telephone  company  as  public  utility  subject  to  jurisdic- 
tion of  Minnesota  Commission,  see  Public  Utilities,  7. 

KATUBAI.  OA8. 

Jurisdiction  of  Pennsylvania  Commission  over  company  purchasing 
part  of  product  from  without  the  state,  see  Rates^  6» 

NEBRASKA. 

Services  of  officers  as  obligation  within  the  Nebraska  statute  rela- 
tive to  issu«inee  of  securities,  see  Sbcubitt  Issues,  6. 

NECESSITY. 

See  generally  CEBTiFiciaTES  op  Convenisnoe  and  Nbcessitt. 
Burden  of  proof  as  to  necessity  for  physical  connection  under  Ohio 
statute,  see  Sebvice,  25. 

NET  COST. 

Mjeaning  of  "net  cost"  in  statute  requiring  munioipality  ptirchas- 
ing  utility  to  pay  net  cost  of  erecting  and  maintaining  same, 
see  Municipal  Plants,  2. 

NEW  HAMPSHIRE. 

Policy  of  Commission  with  reference  to  eliminating  grade  crossings 

diiring  the  period  of  the  war,  see  Cbossings,  1. 
Pbwer  of  Commission  to  permit  public  utility  to  discontinue  its 
service,  see  Sebvice,  7. 
PiU.'R.l^lBB.  • 
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mEW  JERSEY. 

Power  of  Commissi  on  to  grant  relief  against  railroad  for  laying 
tracks  outside  its  right  of  way,  and  for  using  its  tracks  for 
unauthorized  purposes,  see  Commissions,  2. 

Power  of  Commission  to  determine  validity  of  statute,  see  COM- 

MT8SI0I78,  8. 
Factors  to  be  considered  by  Commission  before  approving  merger, 

Bee  Consolidation,  Mbboes,  and  Sale,  4. 
Status  of  resulting  company  upon  consolidation,  see  Consolidation, 

Meboes,  and  Sale,  4,  5. 
Power  of  Commission  to  suspend  rates,  see  Rates,  10. 
Approval  by  New  Jersey  Commission  of  surcharge  to  electric  rates 

for  power  as  war  measure,  see  Rates,  20. 

ITEWSPAPEBS. 

Furnishing  transportation  to  newspaper  men  in  exchange  for  ad- 
vertising space  as  unlawful  discrimination,  see  Discbimina- 
TION,  2. 

HEW  YORK. 

Power  of  Commission  to  require  utility  to  set  aside  depreciation  re- 
serve, see  Depreciation,  1. 

As  to  what  constitutes  construction  of  electric  plant  within  mean- 
ing of  statute  requiring  consent  of  Commission,  see  Electric- 
ity, 1. 

Jurisdiction  of  Commission  over  electric  utilities  having  plants 
constructed  on  private  property,  see  Public  Utilities,  2. 

Poweir  of  Commission  to  require  railroad  to  switch  cars  arriving  over 
other  railroads,  see  Service,  3. 

Rules  and  regulations  relative  to  steam  heating  service,  see  Smv- 
ice,  28.  ■ "' 

'XIQWT  SERVICE. 

Disconnecting  rural  telephone  lines  at  night  because  of  proximity  of 
poorly  insulated  electric  light  wires,  see  Service,  33* 

KOKRE8IDE1IT8. 

Natural  gas  company  purchasing  part  of  product  from  without  the 

state  as  nonresident,  see  RATESj^fi,       .    j  x  i     •' 
Effect  of  transfer  of  utility  to  nonresidenti  see  Ra^es,  7. 

jfOTIiOE* 

Prop^If  notice  to  terminate  contracts  fixing  telephone  swHching 
rates,  see  Contracts,  1. 

OBUOATIOire. 

€ervi<*e8  6f  officers  as  obligation  within  the  Nebraska  statute  rela- 
tive to  issuance  of  securities,  see  Secl^ity  Issues,  6. 
P.U.R.1918B.  ' 
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OB80IX8CEKCE. 

Allowance  for  obsolescence  in  providing  for  depreciation  of  tele- 
phone plant,  see  Depreciation^.  2. 

OCCUPIED  TEBBITORT. 

Invasion  of  occupied  territory,  see  Monopoly  and  Competition,  2, 

3. 
Disposing  of  surplus  commodity  as  invasion  of  occupied  territory 

under  Idaho  statutes,  see  Monopoly  and  Competition,  3, 

OFFICERS. 

Services  of  officers  as  obligation  within  the  Nebraska  statute  rela- 
tive to  issuance  of  securities,  see  Security  Issues,  6. 

Excess  dividends  paid  officers  to  be  deducted  from  salaries  upon  is- 
suance of  securities  in  payment  therefor,  see  Securitt  Issue?, 
8. 

OHIO. 

Review  of  Commission  order  fixing  value  of  utility  plant,  see  Ap- 
peal AND  Review,  3. 

Review  of  Commission  order  approving  securities  issued  to  reim- 
burse treasury  for  expenditures  on  capital  account,  see  Appeal 
AND  Review,  6. 

Power  of  Conmiission  to  regulate  interurban  railway  rates  fixed  by 
franchise,  see  Constitutional  Law,  12. 

Burden  of  proof  as  to  necessity  for  physical  connection  between 
railroads  under  Ohio  statute,  see  Service,  25. 

Power  of  Commission  to  fix  value  of  public  utilities  for  purposes 
other  than  rate  making,  see  Valuation,  1. 

on^ 

Power  of  Commission  to  determine  whether  pipe-line  company  is 

engaged  as  common  carrier,  see  Commissions,  4. 
Validity  of  statute  declaring  pipe-line  companies  having  monopoly 

in  transportation  of  oil,  common  carriers,  see  Constitutional 

Law,  1. 
Pipe  line  companies  as  conunon  carriers  of  oil,  see  Public  UnLmss, 

4-6. 

OPERATnrO  EXPEKSa. 

Necessity  of  apportioning  operating  expenses  between  panenger 
and  freight  traffic  in  application  for  increase  of  freight  rates  on 
ground  of  increased  operating  expenses,  see  AppoBnoKiffiNT,  ft. 

Apportionment  of,  between  etootric  and  rteam  he«ttiig  departments, 
see  Apportionment,  5,  6. 

Permanent  rate  not  based  on  abnormal  operating  costs,  see  Rates, 
2. 

Return  to  be,  sufficient  to  oare  for  operating  expensta,  taxes,  depre- 
ciation, repairs,  and  to  attract  ci^tal,  see  RExmuf^  5,  6. 

Consideration  of,  in  fixing  return,  see  Return,  35,  36. 
P.U.R.1918B. 
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OPIKIOir  EYIBEKCB. 

See  EvJDBNCB. 

ORDEBS. 

Review  of  Commission  order,  see  Appeal  AifD  Bsview. 

Order  flsing  rtles  for  e«ferimeiital  purposes  as  final  order  subject 
to  control  of  court  on  appeal,  see  Appeal  and  Retiew,  11. 

Orders  of  Commission  regulating  automobile  transportation  as 
superseding  eonAtetmg  provision*  of  municipal  or  county  ordi- 
nances, see  AuTOMOBiuss,  4. 

Jurisdiction  of  Kansas  supreme  court  to  enforce  Commission  or- 
der by  mandamus,  see  Courts,  1. 

Order  protecting  utilHy  from  competition  in  furnishing  water  to 
iBterstate  railroad  as  yiolaiion  of  Federal  Anti-trust  Laws,  see 

IlTPHISI'ATE  COHlfEBOB,   1. 

Recciverrtiip  proceeding  as  affecting  power  of  Commission  to  pass 
upon  pending  application  for  a  certificate  of  dissolution,  see 
Procedure,  1. 

Order  increasing  franchise  maximum  rates  as  not  violating  statute 

creating  Commission,  see  Rates,  9. 

t 

OREOOir. 

Functions  of  Commisaioti  in  fixing  rates,  see  Rates,  3. 
Power  of  Commission  to  increase  street  railway  rates,  see  Rates,  4. 
Policy  of  Commission  to  divide  excess  earnings  between  utility,  em- 
ployees, and  patrons,  see  Return,  1. 

ORGANIZATION  EXPENSES. 

Discount  on  securities  as  organization  expanse,  see  Valuation,  17. 

OTHER-LINE  CHARGE. 

Other-line  charge  by  telephone  company,  see  Rates,  42. 

OVERCHARGES. 

Refund  of.  see  Reparation. 

OVSRGROWDINO. 

California  regulations  relating  to  the  overcrowding  of  automobiles 
operated  as  common  carriers,  see  Automodiles. 

OVSRHEAD  EXPENSES. 

Allowance  for.  m  valuation  proceeding,  see  Valuation.  14-18. 

OWNERSHIP. 

Power  of  Commission  to  determine  title  to  utility  property,  see 

Commissions,  10. 
Objection  to  sale  on  claim  of  ownership  of  portion  of  property, 

see  CoNSOLiDATiox,  Merger,  and  Sale. 
Intervention  in  sale  proceedings  by  claimant  of  portion  of  property 

involved,  see  Parties,  1. 
P.U.R.1918B. 
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OWNERSHIP— cofi^tniied. 

Of  utility  as  affecting  power  to  fix  rates,  see  RATsa»  13. 
Utility  to  own  water  meters,  see  Sesvioe,  19. 

PAREHT  COMPAHT. 

Utah  Commission  vot  to  inTestigate  parent  conipany  in  fitSLing  sub- 
sidiary company 's  rates,  see  Ratbs,  5* 

PABTIC17I.AR  PABTT  TELEPHOinB  GAXX. 

See  Service,  38. 

PARTIES. 

1.  A  utility  company  claiming  title  to  a  portion  o£  the  property 
which  a  telephone  company  proposes  to  sell,  has  a  right  to  participate^ 
as  an  intervener,  in  proceedings  before  the  Ulinois  Commission,  based 
upon  the  application  of  the  telephone  company  to  sell  such  property. 
Re  Reorganization  Committee  (111.)  552. 

PABTT  UNES. 

For  business  telephones,  see  Sebviob^  35,  37. 

PA88ENOERS. 

Necessity  of  apportioning  operating  expenses  between  passenger 
and  freight  traffic  in  application  for  increase  of  freight  ratea- 
on  ground  of  increased  operating  expenses,  see  Appobhonment,. 
2. 

PATROire. 

See  CONSUMEBS  AIVD  PATBON0. 

PAYMENT. 

Exchange  of  transportation  for  f^dveriising  as  unlawful  discrimi- 
nation, see  DiSCBIHINATION,  2. 

Rule  requiring  telephone  switching  fees  to  be  paid  in  advance,  p* 
898. 

1  Refusal  to  pay  arrearages  of  the  former  owner  does  not  excuse 
a  public  utility  from  rendering  service  to  a  purchaser  at  foreclosure. 
Assets  &  L.  Asso.  v.  New  York  Steam  Co.  (N.  Y.)  252. 

PEHirSTLVAKIA. 

Policy  of  Commission  relative  to  approval  of  numicipal  Iranduae 

fixing  rates,  see  Franchises,  2. 
Jurisdiction  of  CommisHion  over  natural  gas  company  purchasing 

part  of  product  from  out  the  state,  see  Rates,  6. 
Formula  for  ascertaining  price  of  utility's  plant  upon  municipal 

acquisition,  see  Valuation,  6. 

PHYSICAL  COKKEOTIOir. 

Power  of  Commission  relative  to  physical  connection  of  railroads^ 
see  Service,  9,  10. 
P.U.R.1918B. 
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PHYSICAL  CONNECTION— con/tni*«A 

Burden  of  proof  as  to  neceesiiy  for  pli^^sioaX  ooBneetH«t  between 

railroads,  see  Seb^iob,  26. 
Of  telephones,  see  Sbethcb,  40. 

(PIPE  luies. 

Power  of  Commission  to  determine  whether  pipe-line  company  is 
engaged  as  common  carrier,  siee  Commissions,  4. 

Validity  of  statute  declaring  pipe-line  companies  having  monopoly 
in  transportation  of  oil,  common  carriers,  see  Cdnstttutional 
Law,  1. 

Pipe-line  companies  as  public  utilities,  see  Pubuo  Uhlttixs,  4-6. 

PIPES. 

See  Mains  and  Pipes. 

POLES. 

Power  of  Illinois  Commission  to  determine  title  to  telephone  pole 
line,  see  Commissions,  10. 

POTATOES. 

Charge  for  refrigerator  cars  need  in  shipment  of  potatoes  and 
other  vegetables  in  Wisconsin,  see  Katbs,  29* 

POWER. 

Approval  by  New  Jersey  Commission  of  surcharge  to  electric  rates 

for  power  as  war  measure,  see  Rates,  20. 
Rates  for  wholesale  electric  power  service,  see  Ratvs»  S4r^#. 

POWERS. 

Of  Commission,  see  Commissions,  1-13. 
Of  court,  see  Courts. 

PREFERRED  STOCK. 

Issuance  of,  see  Secubitt  Issues,  L 

PRESSURE. 

Rules  requiring  recording  of  average  mcmthly  steam  pressure  by 
heating  utility,  p.  366. 

PRIVATE  PLAHT* 

Furnishing  water  by  private  company  as  constituting  furnishing 
of  public  service,  see  PtTMJEO  Utilities,  8-10. 

Patrons  to  be  given  sufficient  notice  of  change  from  flat  to  meter 
rates  for  steam  heating,  to  install  private  plant,  see  Rates,  30. 

PRIVATE  PROPERTY. 

Jiirisdiction  of  New  York  Commission  over  electric  utilities  having 
plants  constructed  on  private  property,  see  PxraLic  Utilities,  2. 

Rights  of  public  electric  utility  operfttiag  on  private  prapertyj  lee 
PuBUc  Utilities,  3. 
P.U.R.1918B. 
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PBOOEDUR& 

Power  of  WBthxKkgkm  Conunissiofi  to  tmstitute  proceddhig  for  elim- 
ination of  grade  crossing,  see  CBOsamos,  2. 

Procedure  in  mandamus  to  require  utility  to  re-eetabliah  service 
which  was  discontinued  without  consent  of  Commission,  see 
Mandamus,  1. 

Discussion  of  sufficiency  of  notice  to  public  of  proposed  increase  of 
telephone  rates,  p.  693. 

J.  The  applicatiou  by  a  railroad  company  for  the  appointment  of 
a  receiver,  between  the  time  of  filing  with  the  Commission  an  applica- 
tion for  a  certificaite  of  dissolution  and  the  time  of  filing  an  amendment 
tliereto,  cannot  affect  in  any  way  the  duty  of  the  Commission  to  issue 
such  certificate.    Jeffries  v.  Com.  (Va.)  5. 

PROFAiaTT. 

Discontinuance  of  telephone  service  because  of  use  of,  see  Sebtioe, 
34. 

PROPERTY. 

Construction  of  statute  relative  to  method  fixing  price  tcrbe  paid  by 
municipality  for  ''works  and  property"  of  m  public  utility,  see 
Municipal  Plants,  3. 

PROPERTY  NOT  USED  OR  USEFUI.. 

Valuation  of,  see  Valuation,  19. 

PROPBRTY  RIGHTS* 

Power  of  Illinois  Commission  to  determine  disputed  property  rights, 

see  Commissions,  10. 
Objection  to  sale  on  claim  of  ownership  of  portion  of  property,  see 

Consolidation,  Merqeb,  and  Sale. 

PUBUC. 

See  also  CoNStJMnis  and  Patrons. 

Oregon  Commission  to  see  that  public  pays  for  what  it  gets  and 

gets  what  it  pays  for,  see  Rates,  3. 
Missouri  Commission  not  to  increase  franchise  rates  unless  public 

interests  are  threatened,  see  Rates,  15. 
Right  to  recover  overcharge  as  affected  by  fact  that  it  was  passed 

on  to  general  public,  see  Rkparation,  1. 

PUBUC  CONVENIElfCE  ANB  NECESSITY. 

See  Certificates  of  C'Onvenience  and  Ne»bs8ITT. 

PUBUC  SERVICE. 

As  to  what  constitutes  furnishing  public  Mrrtoe^  fee  PlTBLDO  Util- 

ITIBS,  8-10. 

PimLXC  SBRVICS  COMMISSION. 

See  Commissions. 
P.U.K.1918B. 
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PUBLIC  SERVICE  COMPAHT. 

See  Public  Utilities. 

PUBLIC  UTILITIES. 

1.  In  general,  1^8. 
II.   What  constUutes  a  '^public  utiHtp,**  4-7. 

a,  PipC'line  companies,  4— i>. 

b.  Mutual  telephones  as  public  utilities,  7. 
Ill,   What  constitutes  **puhUc  service,**  8^10, 

IV.  Dissolution  of,  11,  12. 

1.  In  general. 

S«e  AUTOMQBILBS;  CAUOBBS;  BlSCTHICITY;  GaS;  IjEITfiaUBBAN  RAIL- 
WATS;  MtrificiPAL  Plants;  Mxttual  Tsxkphones;  Railboads; 
Steak  Hbahno;  Tblbqbaphs;  Telbfhokbs;  Water. 

See  also  Appeal  and  Review;  ApposnoinasNT;  Cebtificates  of  Cox- 

VENIEKCE  AND  NBCSSSITT;   COMMISSIONS;    CONSOUBATION,   MEBGEB, 

AND  Sale;  CoNanTunoNAL  Law;  Depreciation;  Discbimination ; 
Franchises;  Monopoly  ai^d  Competition;  Municipalities; 
Rates;  Repabation;  Rdtubn;  Security  Issues;  Sebvicej  Val- 
uation. 

As  to  what  constitutes  construction  of  electric  plant  within  meaning  of 
statute  requiring  eonaent  ol  CommiseiOB^  tee  Elbctricitt,  1. 

To  bear  part  of  burden  of  war  conditions,  see  Return,  12-14. 

Oregon  Commission  to  see  that  utilities  furnish  adequate  service  at 
adequate  rates,  see  Service,  3. 

Statement  of  the  effect  of  the  owner  of  private  property  voluntarily 
devoting  it  to  a  public  use,  p.  623. 

1.  The  Colorado  Comisistion  has  ao  jurisdiction  over  steam  heating 
utilities.    Lamar  v.  Intermountain  R.  Light  &  P.  Co".  (Colo.)  86. 

2.  The  jurisdiction  of  the  New  York  Public  Service  Commissions 
over  electric  public  utilities,  under  §  68  of  the  Public  Service  Commis- 
sions Law,  is  not  limited  to  those  constructed  upon  public  highways  or 
in  public  places,  but  extends  to  plants  constructed  on  private  property. 
People  ex  rel.  Oneonta  Light  &  P.  Co.  v.  Public  Service  Commission  ( N. 
Y.)   161. 

3.  A  utility  company  acquires  no  right  to  maintain  and  operate  a 
public  electric  utility,  on  private  property,  where  the  statute  under 
which  it  was  incorporated  requires  the  consent,  of  the  local  authorities 
for  the  exercise  of  such  right,  and  such  consent  has  never  been  obtained. 
People  ex  rel.  Oneonta  Light  &  P.  Co.  v.  Public  Service  Commission  (N. 
Y.)   16L 

II.   What  constitutes  a  '*puUic  utility.*' 

Annotation  on  what  constitutes  public  utilities,  p.  525. 

Statement  that  not  ipse  di<tit  of  the  law,  but  fact  that  property  is 
devoted  to  public  use,  determines  whether  a  company  is  a  public  utility, 
p.  523. 
P.U.R.1018B. 
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PUBUG  UTILITIES— eoi»lfnii€d. 

a.  FipC'line  companies, 

4.  Pipe-line  companiefl  owning  oil  fields,  and  transporting  only  oil 
produced  therein  or  purchased  by  them  for  their  own  use  from  other 
producers  in  the  same  fields,  and  having  made  no  irrevocable  dedication 
of  their  lines  to  a  public  use,  are  not  common  carriers  of  oil.  Associated 
Pipe  Line  Co.  v., Railroad  Commission  (Cal.)  633. 

5.  A  pipe-line  company  is  a  common  carrier  for  hire,  within  the 
meaning  of  the  California  Statute  1913,  p.  657,  where  such  company  owns 
no  oil  fields,  transports  oil  at  specified  rates  for  producers  belonging  to 
an  association,  in  which  no  producer  has  ever  been  denied  membership, 
under  contract  to  deliver  all  their  oil  to  such  company  and  its  distribute 
ing  agent,  and  has  availed  itself  of  the  right  of  eminent  domain,  and 
is  subject  to  regulation  by  the  Commission,  until,  by  irrevocable  dedi- 
cation, it  has  discontinued  such  public  business.  Producers'  Transp.  Co. 
V.  Railroad  Commission  (Cal.)  51S. 

6.  The  fact  that  a  pipe-line  company  engaged  in  the  transportation 
of  oil  has  availed  itself  of  the  right  of  eminent  domain  in  condemning 
property  for  a  right  of  way  must  be  deemed  as  conclusive  evidence  of  a 
dedication  of  such  property  to  a  public  use.  Producers'  Transp.  Co.  v. 
Railroad  Commission   (Cal.)   518. 

h.  Mutual  telephones  as  puhli&uiimies^ 

7.  A  mutual  telephone  company  is  subject  to  the  jurisdiction  of  the 
Minnesota  Commission  under  chapter  152  of  the  Laws  of  1915,  if  it 
furnishes  service  to  the  public;  the  form  of  the  organization  being  im- 
material.   SuUwold  V.  Four  Lakes  Rural  Teleph.  Go.  (Minn.)  147. 

///.  What  constitutes  **puhlic  service,*' 

8.  The  furnishing  of  water  by  a  lumber  company  to  a  boarding 
house  owned  by  it,  and  operated  by  a  lessee  principally  in  the  interest 
of  the  lumber  company,  and  for  the  accommodation  of  its  employees, 
does  not  constitute  a  public  service  subject  to  the  jurisdiction  of  the 
Conunission,  since  such  service  is  only  incidental  to  the  lumber  com- 
pany's operations.  Sandpoint  Water  &  Light  Co.  v.  Humbird  Lumber 
Co.   (Idaho)   535. 

9.  Furnishing  water  to  a  railroad  company  for  compensation  to 
supply  its  locomotives,  stockyards,  roundhouse,  shops,  and  section  house 
for  drinking  and  domestic  purposes,  constitutes  performing  service  for 
and  delivering  a  commodity  to  a  portion  of  the  public  within  the  mean- 
ing of  the  Idaho  Public  Utilities  Act  requiring  the  securing  of  a  cer- 
tificate of  public  convenience  and  necessity  from  the  Commission  as  a 
condition  precedent  to  furnishing  such  service.  Sandpoint  Water  & 
Light  Co.  V.  Humbird  Lumber  Co.  (Idaho)  535. 

10.  The  furnishing  of  water  by  a  lumber  company  through  the  op- 
eration of  stand-by  pumping  equipment  installed  to  provide  adequate 
fire  protection  for  its  own  property  does  not  constitute  a  disposition 
of  surplus  water  so  as  to  relieve  the  company  from  procuring  a  cer- 
P.U.R.1918B. 
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PUBUC  UTILITIES— <?oi»«mii€d. 

tlfieate  of  eonrenience,  on  the  theory  thtt  a  utility  may  dispose  of  its 
surplus  water  without  subjeetiti^  itself  to  the  jurisdiction  of  the  Ck>m- 
misflion  or  without  unlawfully  invading  occupied  territcnry.  Sandpoint 
Water  &  Light  Co.  v.  Humbird  Lumber  Co.  (Idaho)  635. 

IV,  Dissolution  of. 

11.  A  paMie  service  eorporatien  created  and  existing  under  the  laws 
of  Virghiia  has,  under  such  laws,  the  same  right  of  voluntary  dissolu- 
tion as  is  accorded  to  all  other  business  corporations.  Jeffries  v.  Com. 
(Va.)  6. 

12.  The  function  ol  issning  a  certificate  of  dissolution  to  a  public 
service  corporation  is  a  purely  ministerial  act.  Jeffries  v.  Com.  (Va.) 
6. 

FUBUo  UTiurnas  aot. 

See  Statutes. 

PVBuc  unuTm  comauioi^ 

See  Commissions. 

i 

BAIUtOADS. 

Review  of  Commission  order  apportioning  cost  of  grade  crossing 
elimination,  see  Appeal  and  Review,  4. 

Review  of  Commission  order  relative  to  distrihution  oi  ooal  cars, 
see  Appeal  and  Rbvisw,  7,  8. 

Order  requiring  carrier  to  furnish  cars  at  private  siding  for  public 
use  as  impairing  contract  between  carrier  and  owner,  see  Ap- 
peal and  Rbviiiw,  8. 

l^ecessity  of   apportioning   operating  expenses   between   passenger 
^  and  freight  traffic  in  application  lor  increase  of  freight  rates 

on  ground  of  increased  operating  expenses,  see  Apportionment, 
2. 

Power  of  Commission  to  permit  removal  of  tracks  of  nonoperating 
railroad,  see  Commissions,  1. 

Power  of  New  Jersey  Commission  to  grant  relief  against  railroad 
for  laying  tracks  outside  its  right  of  way  or  for  using  tracks 
for  unauthorized  purposes,  see  Commissions,  2. 

Railroad  crossings,  see  Cbossinos. 

Apportionment  of  cost  of  grade  crossing  elimination,  see  Cboss- 
inos, 4. 

JhEohange  of  transportation  for  advertising  as  imlawful  discrimina- 
tion, see  DiSCBIMINATION,  2. 

Discrimination  in  refusing  to  switch  cars  arriving  over  other  rail- 
road to  private  sidetracks,  see  Discrimination,  20. 

Discrimination  with  reference  to  character  of  cars  furnished  ship- 
pers, see  Discrimination,  21. 
P.U.R.1918B. 
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RAILROADS— con^inwed. 

Coufitruction  of  West  Virginia  statute  relative  to  equality  of  trana* 
portation  facilities,  see  DiBcmiciXATiON,  22. 

FurnishiDg  water  for  locomotives  used  iu  interstate  commerce  as 
transaction  in  interstate  commerce,  see  Ixt^state  Com- 
MESCE,  1. 

Power  of  state  Commission  .to  regulate  distribution  of  cars  of  in- 
terstate carrier,  see  Intebstato  Commerce,  2,  3. 

State  regulation  of  time  schedules  ^i  injkaisstate  passenger  train  as 
unconstitutional  regulation  of  iagtimtite  commerce,  see  Ikteb- 

STATB  COMMSBOK,  4» 

Receivership  proceeding  as  affecting  power  of  Commission  to  pass 

upon  pending  application  for  a  aevlificate  of  dissolution,  see 

Pbocedubb,  1. 
Furnishing  water  to  railroad  company  for  compensation  as  furnish* 

ing  of  public  service,  see  Public  Utilities,  9. 
Railroad  not  warranted  in  filing  interst&le  rist*  fX>t  rtfti^exaiw  Cftr 

service  without  approval  of  Wisconsin  Commission  because  of 

ruling   of   Interstate   Commerce   Commission   that   failure    to 

make  charge  is  discrimlUBtory  against  iiterstate  (somraetc%,  see 

Rates,  8. 
Charge  for  refrigerator  cars  used  in  shipment  of  potatoes  and  other 

vegetables  in  Wisconsin,  see  Rates,  29. 
C<msideration  to  be  given  both  to  stjrong  and  weak  railroads  in  fix- 
ing return  in  competitive  territory,  see  Rsruuf,  8. 
Power  of  Commission  to  require  railroad  to  switch  cars  arriving 

over  other  railroads  onto  a  private  sidetrack,  see  Sbbvice,  3. 
Right  of  private  railroad  wrongfully  acting  as  common  carrier  to 

abandon  service  without  consent  of  Commission,  see  Scbvice,  6. 
Discontinuance  of  service  by  railroad  sold  under  forecloBure,  see 

Service,  8. 
Use  of  railroad  terminal  facilities  by  another  railroad,  see  Service,. 

9. 
Power  of  Commission  relative  to  physical  connection  of  railroads,. 

see  Service,  9,  10. 
Discontinuance  of  unprofitable  mining  and  lumbering  railroad,  see 

Service,  16. 
Service  by  railroads  generally,  see  Service,  23-27. 
Duty  of  carriers  to  furnish   govemmcTnt  available  equipment  for 

movement  of  troops  and  munitions,  see  Servkk,  23. 
Time  schedule  for  milk  train,  see  Bervicb,  24. 
Pliysical  connection  between  railroads,  see  Service,  25,  2(5. 
Refusal  to  furnish  switching  service  because  shipper  has  no  right 

to  occupy  street  with  sidetrack,  see  SCBVICE,  27. 

Annotation  on  construction  and  maintenance  of  bridges,  p.  588. 

Statement  of  comparative  cost,  weight,  capa^'ity  and  maintenance 
cost  of  refrigerator  cars  and  standard  box  cars,  p.  382. 
P.U.R.1918B. 
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SATES. 

I,  In  generalf  1,  2. 
II,  Jurisdiction,  powers,  and  duties  rf  Commissions,  3-^11. 
a.   In  general,  a-S. 
h.   To  increase  statutory  maximum,  rates,  9, 

c.  To  suspend  rates,  10. 

d.  To  authorize  collection  of  charges  not  in  fled  sched* 

ule,  11. 
lit.   Reasonableness;  factors  to  be  considered,  12-^15, 

a.  In  general,  12,  13. 

b.  Effect  of  competition,  14. 

c.  Existence  of  franchise  contract,  16. 
IT.  Necessity  of  filing  schedule,  Itf. 

V.  Contracts,  17^19. 
VI.  DUcriminatton. 
VII.  Bates  of  particular  utilities,  20^^6. 
a.  Electricity,  2(h^e. 

1.  In  general,  20,  21, 

2.  Street  lighting,  22,  23. 

3.  Power,  24^26, 
'  h.  Ga^,  27, 

c.  Interurban  railicays,  28. 

d.  Railroads,  29. 

a.  Steam  heating,  30-^34, 

f.  Street  railways,  36-^1. 

1,  In  general,  3S,  30. 

2,  Transfers,  37, 

3,  Eone  fares,  33-^4  i. 

g.  Telephones,  42*^6, 
h.  Water,  40, 

I.  In  general. 

Beviefw  of  Commission's  finding  as  to  necessity  for  increase  in  fran- 
chise rates,  see  Appem.  and  Reviicw,  5. 

Order  fixing  rates  for  experimental  purposes  as  final  order  subject  to 
control  of  court  on  appeal,  see  Appeal  ai7D  Revisw,  11. 

Rules  of  California  Commission  governing  rates  for  automobile  carriers, 
see  Automobiles,  1. 

Discrimination  in  minimum  charge  between  domestic  and  commercial 
consumer,  see  Discbimination,  3. 

Burden  of  proof  in  emergency  rate  proceeding,  see  Evidence,  1. 

Validity  of  municipal  franchise  fixing  maximum  rates,  see  Fbaxciiises, 
2,3. 

Approval  of  issuance  of  securities  under  plan  contemplating  retirement 
of  bonds  out  of  earnings,  as  approval  of  utility's  proposed  rate 
schedule,  see  Secubity  Issues,  3. 

Meter  rentals  for  meters  owned  by  utility,  see  Sebvice,  17. 

City  charter  authorizing  municipality  to  regulate  rates  as  special  legis- 
lation, see  Statutes,  2. 

P.U.R.1918B. 
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Annotation  on  flat  or  meter  rates,  p.  747. 

Annotation  on  powers  of  court  with  reference  to  public  service- 
corporation  rate,  p.  28. 

Discussion  of  distinction  between  legal,  and  lawful  schedules,  p.  869. 

Rule  that  schedule  rates  must  be  charged  and  collected,  although 
unlawful,  unjust,  unreasonable,  and  discriminatory,  p.  870. 

Discussion  of  rule  that  special  permission  of  Commission  to  fil& 
schedule  on  less  than  30  days*  notice,  does  not  imply  approval  of  the  con- 
tents of  the  schedule,  p,  875. 

California  rule  regulating  the  filing  of  automobile  transportation 
rates  and  classifications  and  sale, of  tickets,  pp.  314,  316. 

1.  An  applicant  for  increased  rates  muat,  under  §§59  (a)  and  (b) 
of  the  Idaho  Public  Utilities  Act,  show  not  only  that  the  inorea«e  is 
justified  because  existing  rates  are  too  low,  but  also  that  the  proposed 
rates  are  themselves  reasonable.  Re  Proposed  Increases  in  Freight 
Rates  (Idaho)  52. 

2.  The  Indiana  Commission  will  not  fix  a  pernument  rate  based  on 
present  extraordinarily  high  cost  of  operation.  He  Indiana  Fuel  k  Light 
Co.  (Ind.)  762. 

11,  Jurisdiction,  powers,  and  duties  of-  Conmsisaion. 

a.  In  general. 

Power  of  Idaho  Commisaion  to  cancel  rate  contract,  see  Coinnssion 8,  7. 
Policy  of  Commission  to  divide  excess  earnings  between  utility,  em- 
ployees, and  patrons,  see  REttTBN,  1. 

3.  In  fixing  rates  for  a  utiUiy  the  Oregon  Commission  performs 
three  distinct  functions:  The  first,  administrative,  in  seeing  that  the 
public  gets  the  service  it  pays  for;  the  second,  judicial,  in  seeing  that 
the  public  pays  for  what  it  gets;  and  the  third,  financial,  in  permitting  a 
return  sufficient  to  justify  the  investment  of  capital  in  public  service. 
Re  Portland  R.  Light  &  P.  Co.  (Or.)  266. 

4.  The  Oregon  Commission  is  vested  with  the  power  either  to  raise 
or  lower  street  car  passenger  rates  in  cities,  where,  after  a  full  and 
complete  hearing  the  facts  justify  such  action.  Re  Portland  R.  Light  k 
P.  Co.   (Or.)  266. 

5.  The  Utah  Commission  will  not  inquire  into  the  affairs  of  a 
parent  utility  company,  in  a  proceeding  to  fix  rates  for  a  subsidiary 
street  railway  company,  even  though  the  parent  company  furnishes  the 
power  to  operate  the  cars  of  the  railway  company  and  the  stockholders 
of  both  are  identical.    Re  Utah  Light  k  Traction  Co.  (Utah)  497. 

6.  The  jurisdiction  of  the  Pennsylvania  Commission  over  the  rates 
of  a  natural  gas  company  which  purchases  part  of  its  product  outside  of 
the  state  and  receives  it  at  the  boundary  line,  where  it  is  mingled  with 
gas  produced  within  the  state,  cannot  be  defeated  on  the  theory  that  the 
distributing  company  is  a  nonresident  corporation  and  that  it  is  en- 
gaged in  interstate  commerce.  Trades  k  Labor  Council  v.  Fayette 
County  Gas  Co.  (Pa.)  165. 
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7.  The  fact  tliat  the  owners  of  a  utility  plant  and  franchise  trans- 
ferred tiie  same  to  a  nonresident,  in  violation  of  the  statute,  will  not 
deprive  a  domestic  corporation  to  which  the  plant  and  franchise  were 
subsequentiy  conveyed,  of  its  right  to  apply  to  the  Wisconsin  Commis- 
sion for  a  modification  of  rates.    Re  Seymour  Electric  Co.  ( Wis, )  623. 

8.  A  carrier  is  not  warranted  in  filing  a  rate  for  refrigerator  or 
other  insulated  cars,  applicable  to  Wisconsin  intrastate  trafiic,  without 
approval  of  the  Wisconsin  Commission,  by  virtue  of  a  holding  of  the 
Interstate  Commerce  Commission  that  a  charge  for  such  cars  applicable 
to  interstate  transportation  from  Minnesota  points  constituted  an  undue 
prejudice  against  interstate  shipments  from  Minnesota  points  in  favor 
of  Minnesota  intrastata  traffic,  and  in  favor  of  shipments  from  Wiscon- 
sin points  where  such  charge  was  not  made.  Re  Charges  for  Insulated 
or  Refrigerator  Cars  (Wis.)  378. 

b.  To  increase  statutory  maximum  rates. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise,  see 
Constitutional  Law,  2-15. 

9.  An  order  of  a  Commission  increasing  rates  beyond  the  maximum 
specified  in  a  franchise  does  not  violate  the  statute  creating  the  Com- 
mission, although  it  provides  that  noihfang  in  the  act  shall  authorize  a 
public  utility  to  charge  more  than  the  franchise  rates,  since  this  proviso 
is  not  a  limitation  upon  the  Commission's  power.  Winfleld  v.  Public 
Service  Commission  (Ind.)  747. 

e.  To  suspend  rates. 

Discussion  of  Commission's  lack  of  power  to  suspoid  schedules  of 
steam  companies,  p.  871. 

10.  The  withdrawal  of  reduced-rates  tickets  is  an  increase  of  an  ex- 
isting rate  and  the  alteration  of  an  existing  classification  which  the  New 
Jersey  Commission  has  the  power  to  suspend*  under  clause  (h)  of  §  17 
of  the  Act  of  April  21,  1011,  creating  the  Board  of  Public  Utility  Com- 
missioners.   Re  Bridgeton  &  M.  Traction  Co.  (N.  J.)  357. 

d.   To  authoriMe  collection  of  charges  not  in  fled  schedule. 

11.  The  Indiana  Public  Service  Commission  has  no  power  to  author- 
ize a  carrier  to  collect  charges  for  which  no  tariff  has  been  published  and 
filed.    Cincinnati,  I.  &  W.  R.  Co.  v.  Central  Hospital  (Ind.)  332. 

III.  Reasonableness;  factors  to  he  considered, 

a.  In  general. 

12.  In  considering  the  justification  for  any  new  rate  schedule  a 
Commission  must  determine  not  only  the  reasonableness  of  the  rates 
proposed,  but  the  equity  of  such  rates  as  between  various  classes  of 
service.    Re  Kewanee  Home  Teleph.  (111.)  172. 
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13.  Upon  an  application  to  increase  rates,  the  fact  tkat  there  is  also 
a  petition  by  the  utility  for  permiseion  to  sell  its  plant  is  immaterial; 
since  the  ownership  of  a  public  utility  can  have  nothing  to  do  with  the 
determination  of  what  is  a  just  and  reasonable  rate.  Ra  Muneie  Elec- 
tric Light  Co.   (Ind.)  194. 

b.  Effect  of  competition. 

14.  A  gas  utility  which  has  been  permitted  to  increase  its  rates  is 
not  necessarily  entitled  to  have  the  rates  of  a  competitor  increaaed  in 
order  that  competition  may  be  minimized;  since  it  does  not  follow  that 
what  is  a  reasonaUe  rate  for  one  is  reaaoaaUe  for  the  other.  New 
Jersey  Gas  Co.  v.  Citizens  Gas  €o.  (N.  J.)  45S. 

e.  ExUtenoe  of  franchise  contract. 

15.  The  Missouri  Commission,  while  possessing  power  to  alter  fran- 
chise rates,  will  not  increase  such  rates  above  the  franchise  amount  un- 
less a  continuance  of  the  present  rate  threatens  the  public  interest. 
Louisiana  r.  Louisiana  Wat^  Co.  (Mo.)  774. 

IV.  NeoessHff  of  ifKngr  s&hediule, 

11.  Charges  for  tdephone  toll  rates  not  on  file  with  the  Commis- 
sion are  illegal.  Armenia  Teleph.  Co.  v«  Neeedah  Teleph.  Co.  (Wis.) 
988. 

F.  Contracts, 

17.  A  consumer  cannot  complain  of  the  abrogation  of  an  existing 
rate  contract  by  the  filing  of  a  new  schedule,  where  the  contract  was 
not  made  in  conformity  with  the  law  and  order  of  the  Commission; 
consumers  being  bound  to  ascertain  whether  thefr  contracts  conform, 
in  rate  and  general  provisions,  to  schedules  on  file.  Re  New  York  Steam 
Co.  (N.  Y.)  866. 

18.  A  public  utility  cannot,  by  the  filing  of  a  new  schedule,  abro- 
gate rate  contracts  lawfully  made,  pursuant  to  a  former  schedule^  for 
a  fixed  term  at  specified  rates  and  for  a  minimum  quantity  of  consump- 
tion, on  the  theory  that  such  contract  rates  would  be  discriminatory 
under  the  new  schedule;  and  a  new  schedule  is  unjust,  unreasonable, 
and  unlawful  to  the  extent  tliat  it  fails  to  provide  a  separate  classi- 
fication for  such  prior  contracts.    Re  New  York  Steam  Co.  (N.  Y.)  866. 

19.  A  proceeding  to  determine  the  validity  of  a  rate  schedule  abro- 
gating existing  contracts  is  not  one  for  the  specific  enforcement  of  such 
contracts.    Re  New  York  Steam  Co.  (N.  Y.)  866. 

VI*  IHscrimination. 

As  to  discrimination  In  rates,  see  DiscBiMiNATioTr,  1-18. 
P.U.R.1918B. 
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VII.  Rai€B  of  partietOar  iUUmeB. 
a,  EiecMcUy. 

1.  In  general, 

20.  The  New  Jersey  Commission  approved,  as  a  war  measure,  the 
application  of  a  surcharge  to  an  electric  company's  schedule,  so  as  to 
increase  the  revenue  of  l^e  company  during  1918  by  approximately 
$1,000,000,  applicable  only  to  power  consumers,  by  a  war  addition  of 
25  per  cent  to  each  bill  of  wholesale  power  and  kilowatt  year  cus- 
tomers, and  of  the  same  per  c«it  to  each  bill  of  retail  power  customers 
on  the  part  of  the  bill  arising  on  accoimt  of  all  current  -except  that 
paid  for  at  the  first  step — ^the  bills  for  breakdown,  refrigerator,  and  ele- 
vator service  to  include  such  war  additions — ^together  with  a  supple- 
mentary coal  clause  providing  for  further  additions  or  deductions  to 
the  charge  per  kilowatt  hour,  following  the  increase  or  decrease  of  the 
price  of  coal.    Re  Public  Service  Electric  Co.  (N.  J.)  857. 

21.  A  proposed  increase  in  electric  rates  by  the  imposition  of  a 
secondary  charge  of  1  mill  per  kilowatt  hour  for  every  161  cent  in- 
crease in  the  price  of  coal,  above  a  base  price  of  $3.30  per  ton,  was 
disapproved  and  a  secondary  charge  of  §  of  a  mill  per  kilowatt  hour 
authorized.    Re  Atlantic  County  Electric  Co.  (N.  J.)  689. 

2.   Street  lighting. 

22.  The  Wisconsin  Commission,  in  fixing  the  amount  due  for  street 
lighting  service,  in  a  controversy  between  a  city  and  utility,  will  not 
put  in  force,  retroactively,  the  rates  of  a  schedule  approved  in  the  pro- 
ceeding, but  will  fix  the  amotmt  due  on  the  basis  of  the  schedule  rates 
filed  when  the  service  was  rendered,  with  a  fair  allowance  to  the  city 
for  service  not  rendered.    Re  Seymour  Electric  Co.  (Wis.)  623. 

23.  The  mere  fact  that  rates  for  electric  street  lighting  are  100  per 
cent  more  than  those  for  commercial  lighting  does  not  prove  that  the 
charges  for  the  former  service  are  too  high.  Re  Atlantic  County  Elec- 
tric Co.   (N.  J.)   689. 

a.  Power. 

24.  The  Illinois  Commission,  without  fixing  the  rate-making  value 
of  an  electric  utility  plant,  permitted  an  increase  of  rates  for  whole- 
sale power  service,  of  a  highly  competitive  character,  the  reasonable- 
ness and  adequacy  thereof  being  relatively  determined  by  a  comparison 
with  other  rates  of  the  applicant  and  rates  of  like  utilities  for  like 
service,  and  being  approved  by  the  Commission  to  this  extent  only.  Re 
East  St.  Louis  Light  &  P.  Co.  (111.)  320. 

26.  In  considering  the  reasonableness  of  rates  for  wholesale  power 
service,  it  is  proper  to  take  into  consideration  the  competitive  class 
thereof,  the  fact  that  increases  in  power-plant  operation  affect  this 
P.U.R.1918B.  71 
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service  more  directly  thaa  other  classes,  and  the  interest  of  the  utility 
in  seeing  to  it  that  jtkB  rate  is  equitable  to  prevent  t}ie  withdrawal  of 
business.    Re  East  St.  Louis  Light  &  P.  Co.  (111.)  320. 

26.  An  increase  of  rates  for  wholesale  electric  power  service,  amount- 
ing to  approximately  15  per  cent,  was  allowed,  where  the  proposed  rates 
compared  favorably  with  rates  of  like  utilities  for  this  service,  and  the 
revenue  derived  therefrom  would  not  exceed  the  increase  of  expenses. 
Re  East  St.  Louis  Light  k  P.  Co.   (111.)  320. 

b.   Oas, 

27.  The  New  Jersey  Commission  fixed  a  minimum  service  charge 
for  a  gas  utility,  upon  the  basis  of  the  annual  cost  of  the  utility  for  the 
interest,  depreciation,  and  repairs  of  its  property  on  the  consumer's 
premises  and  devoted  to  his  individual  use.  Re  New  Jersey  Gas  Co. 
(N.  J.)  438. 

e.  Interurban  railtcaya, 

28.  Even  though  the  rate  of  an  interurban  railway  between  two 
cities  is  very  low,  it  will  not  be  permitted  to  increase  the  rate,  during 
such  time  as  the  service  furnished  on  the  line  remains  inadequate.  Re 
Union  Traction  Co.  (Ind.)   663. 

d.  Railroads, 

Necessity  of  apportioning  operating  expenses  between  passenger  and 
freight  traffic  in  application  for  increase  of  freight  rates  on  ground 
of  increased  operating  expenses,  see  AppOBnomcENT,  2. 

29.  A  charge  of  $5  per  car  per  trip  for  the  use  of  refrigerator  or 
other  insulated  cars  used  in  the  shipment  of  potatoes  and  other  vege- 
tables taking  same  rates  was  held  not  unreasonable  as  applied  to  Wis- 
consin intrastate  traffic,  provided  that  the  charge  would  accrue  to  the 
owner  of  such  cars.  Re  Charges  for  Insulated  or  Refrigerator  Cars 
(Wis.)  378. 

e.  Steam  heating. 

Basis  of  apportioning  operating  expenses  between  electric  department 
and  heating  department,  see  Apportionment,  6. 

30.  Prior  to  the  substitution  of  meter  rates  for  flat  rates  for  steam 
heating,  sufficient  notice  should  be  given  to  the  flat-rate  consumers  to 
permit  them  to  install  private  heating  plants  should  they  desire  to  do 
so.    Re  Central  Illinois  Light  Co.  (111.)   740. 

31.  The  value,  rather  than  the  cost,  of  steam  heating  service  fur- 
nished as  a  by-product  by  an  electric  utility,  should  govern  in  the  mat- 
ter of  establishing  rates  for  such  service.  Lamar  v.  Intermountain  R. 
Light  &  P.  Co.  (Colo.)  86, 

32.  An  electric  utility  furnishing  steam  heating  as  a  by-product 
service,  by  the  use  of  exhaust  steam  from  its  electric  plant,  should 
P.U.R.1918B. 
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not  place  its  rates  for  steam-heating  service  at  so  low  a  point  that  the 
revenues  therefrom  will  not  meet  the  fixed  charges  on  the  investment 
in  steam  heating  property.  Lamar  v.  Intermountain  R.  Light  &  P.  Co. 
(Colo.)  96. 

33.  A  heating  utility  was  allowed  a  temporary  increase  in  rates 
where  it  was  found  that,  on  account  of  the  existing  price  of  coal,  the 
increase  in  the  cost  of  heating  under  present  conditions,  as  compared 
with  the  year  ended  June  30,  1917,  was  between  5  and  7  cents  per  square 
foot  of  radiation.     Re  Wisconsin  Power,  Light  &  Heat  Co.   (Wis.)   47. 

34.  The  meter  basis  for  steam-heating  rates  is  the  more  just  and 
fair  .for  both  the  consumer  and  the  utility,  since  flat-rate  charges  lead 
to  an  excessive  use  and  wanton  waste  of  steam,  there  being  no  incen- 
tive for  economy  nor  penalty  for  waste.  Re  Muncie  Electric  Light  Co. 
(Ind.)  194. 

/.  Street  railiv^xys. 

1,  In  general. 

Increase  in  street  railway  rates  without  valuation,  to  meet  war  condi- 
tions, see  Retubn,  11. 

Statement  that  inquiry  as  to  whether  an  increase  of  the  fare  of  a 
utility  is  necessary  is  not  limited  to  any  particular  part  of  the  system 
which  if  operated  independently  would  be  more  than  self-sustaining,  p. 
145. 

Discussion  of  the  effect  of  a  6-cent  rate  on  a  street  railway,  as 
shown  by  experience,  p.  236. 

Statement  that  the  question  as  to  whether  an  increase  in  the  fare  of 
a  street  railway  company  i?  necessary,  is  one  of  fact,  p.  145. 

33.  The  Missouri  Commission  refused  to  extend  5-cent  street  railway 
fares  to  points  on  the  company's  lines  from  10  to  11.5  miles  from  the 
business  center  of  the  city  from  which  the  company's  lines  extended* 
where  this  would  result  in  a  much  greater  service  for  the  5-cent  fare 
than  would  be  rendered  to  passengers  to  or  from  other  points  on  the 
system.    Knight  v.  Harvey  (Mo.)  413. 

36.  Round-trip  tickets  for  street  railway  transportation  in  subur- 
ban areas  should  be  sold  on  the  cars,  as  well  as  at  the  offices,  of  the 
company.     Catasauqua  v.  Lehigh  Valley  Transit  Co.  (Pa.)  716. 

2.  Transfers. 

37.  Raising  the  transfer  charge  of  a  street  railway  company  to  5 
cents  would  be  equivalent  to  abolishing  transfers  entirely.  Re  Portland 
R.  Light  &  P.  Co.  (Or.)  266. 

a.  Zone  fares. 

Discussion  of  factors  affecting  length  of  street  railway  rate  zones 
in  suburban  areas,  p.  719. 

38.  The  advantages  of  the  zone  system  of  fixing  street  railway  fares, 
P.U.R.1918B. 
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aa  an  ideal  method  of  imposing  charges,  is  more  than  offset  by  the  injur/ 
to  public  comfort,  health,  and  safety  resulting  from  tlie  tendency  of 
t)ie  increased  fares  to  suburban  points  to  create  a  slum  district  in  the 
low-fare  zone.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  266. 

39.  The  net  result  of  the  introduction  of  a  "zone  system"  on  a  street 
railway,  so  far  as  the  cost  of  maintaining  a  suburban  home  is  con- 
cerned, is  much  the  same  as  if  a  lower  fare  is  charged,  as  the  increase 
of  real  estate  values  under  the  lower  fare  will  offset  its  advanta^^e  to 
the  rate  payer  over  the  higher  fare  of  the  zone  system.  Re  Holyoke 
Street  R.  Co.   (Mass.)  212. 

40.  In  comparison  with  a  straight  increase  to  a  6-cent  fare  on  all 
the  lines  of  a  street  railway  company,  there  is  equity  in  presenting  a  5- 
cent  unit  within  congested  districts  by  means  of  a  graduated  zone  sys- 
tem of  charging  fares;  since  it  is  these  districts  which  give  stri*ngth 
to  the  utility.    Re  Holyoke  Street  R.  Co.  (Mass.)  212. 

41.  The  Massachusetts  Public  Service  Commit  ion  found  that  a 
"zone  system"  of  charging  which  permits  a  street  railway  utility  to 
increase  fares  without  raising  the  6-cent  rate  on  the  central  district  was 
well  fitted  to  the  situation  of  a  community  in  which  more  than  60  per 
cent  of  the  population  is  included  within  the  5-cent  zone,  and  should  be 
given  a  fair  trial  as  a  means  of  increasing  revenue.  Re  Holyoke  Street 
R.  Co.  (Mass.)  212. 

g.   Telephones. 

Basis  of  apportioning  expenses  and  taxes  in  determining  reasonableness 

of  telephone  switching  rates,  see  Appobtionment,  3,  4. 
Proper  notice  to  terminate  contracts  fixing  telephone  switching  rates, 

see    CONTBACTS,    1. 

Burden  of  proof  as  to  reasonableness  of  rates  for  telephone  switching 
service,  see  Evidence,  2. 

Annotation  on  telephone  toll  and  switching  rates,  p.  584. 

Discussion  of  effect  of  increase  of  rates  to  reduce  the  number  of 
subscribers,  p.  676. 

Discussion  of  computation  of  telephone  toll  rates  upon  air  line  dis- 
tance rather  than  the  actual  routing  distance,  p.  137. 

42.  The  collection  by  a  telephone  company  of  a  20  cent  other-line 
charge  on  terminating  long-distance  calls,  whether  terminating  <»i  its 
-own  lines  or  on  those  of  switched  companies,  is  not  in  line  with  the  best 
development  of  toll  business,  and  is  contrary  to  the  rulings  of  the  Wis- 
consin Commission,  which  requires  that  all  calls  to  or  from  switched 
lines,  irrespective  of  their  nature,  must  be  handled  as  though  originat' 
Ing  on  the  company's  own  local  lines,  with  the  exception  of  nonsub* 
4criber  charges  on  messages  originating  on  switched  lines.  Armenia 
Teleph.  Co.  v.  Necedah  Teleph.  Co.  (Wis.)  888. 

43.  A  switching  fee  of  6  cents  for  each  originating  and  terminating 
toll  message  passing  over  the  lines  of  a  telephone  company  to  a  con- 
necting company  was  fixed  as  a  proper  basis  of  settlement  for  the  han- 
dling of  the  toll  business  of  the  former  by  the  latter,  where  it  appeared 
P.U.R.1918B. 
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that  this  was  the  prevailing  rate  for  like  service  in  the  state,  and  the 
connecting  company  was  unable  to  show  that  it  was  unreasonable.  Re 
Northwestern  Teleph.  Exch.  Co.  (Minn.)  579. 

44.  A  rate  of  $3  per  telephone  per  year  was  found  sufficient  for  tele- 
phone switching  service.  Armenia  Teleph.  Co.  v.  Necedah  Teleph.  Co. 
(Wis.)   888. 

45.  An  annual  rate  of  $6  for  telephone  switching  service,  with  a  dis- 
count of  $1  per  year,  if  bills  are  paid  annually  in  advance,  was  held 
justified  by  the  cost  of  the  service.  Re  Kewanee  Home  Teleph.  Co. 
(111.)  172, 

h.  Water. 

46.  A  water  utility  should  make  but  one  minimum  charge  for  water 
service  to  the  owner  of  a  building  housing  several  tenants,  instead  of  a 
separate  minimum  charge  for  each,  where  there  is  but  one  meter  serv- 
ing the  building.    Keller  v.  Mishawaka  (Ind.)  123. 

REAL  ESTATE. 

See  generally,  Lands. 

Opinion  of  real  estate  men  as  to  value  of  real  estate,  see  Vai.ua* 

TION,  21. 

ItEA80NABI.EME88. 

Review  of  reasonableness  of  Commission  order,  see  Appeal  ai^d  Re- 
view, 2-8. 

Of  rates  generally,  see  Rates. 

Ownership  of  utility  as  not  affecting  reasonableness  of  rates,  «ee 
Rates,  13. 

Of  return,  ^  Return,  3-34. 

RECEIVERS. 

Receivership  proceeding  as  affecting  power  of  Commission  to  pass 
upon  pending  application  for  a  certificate  of  dissolution,  see 
Procedube,  1. 

RECORDS. 

Rules  requiring  average  monthly  steam  pressure  record  to  be  kept, 
p.  366. 

REDUCEB  RATES. 

Power  of  New  Jersey  Commission  to  suspend  withdrawal  of  reduced 
rates,  see  Rates,  10. 

REFRIGERATOR  CARS. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigerator  car 
service  without  approval  of  Wisconsin  Commission  because  of 
ruling  of  Interstate  Commerce  Commission  that  failure  to 
make  charge  is  discriminatory  against  interstate  commerce,  see 
Rates,  8. 

Charge  for  refrigerator  cars  used  in  shipment  of  potatoes  and  other 
vegetables  in  Wisconsin,  see  Rates,  20. 
P.U.R.1918B. 
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Of  overchargefl,  see  Reparatioic. 

REGULATIONS. 

See  Rules  and  Rboxtlations. 

RENTAL. 

Meter  rentals  for  meters  owned  by  utility,  see  Sbbvice,  17. 

REPAIRS  AND  REPLACEMENTS. 

County  required  to  maintain  draw  in  bridge  over  canal,  see  BanMES, 
1. 

Minimum  service  charge  for  gas  based  on  cost  for  interest,  deprecia- 
tion, and  repairs  of  property  on  consumer's  premises,  see 
Rates,  27. 

Return  to  be  sufficient  to  care  for  operating  expenses,  taxes,  de* 
preciation,  repairs,  and  to  attract  capital,  see  Return,  5,  6. 

Water  utility  to  maintain  service  pipes,  see  Seevice,  20* 

REPARATION. 

1.  In  general, 
II,  Jurisdiction  of  Commission, 

I.  In  general. 

Discussion  of  unlawful  schedule  rates  as  basis  of  reparation,  p.  870. 

1.  The  right  of  shippers  to  recover  the  reparation  awarded  them 
by  the  Interstate  Commerce  Commission  on  account  of  %  the  exaction  of 
an  excessive  freight  rate  is  not  defeated  because  the  shippers  were 
able  to  pass  on  to  the  purchasers  the  damage  that  they  sustained  in  the 
first  instance  by  paying  the  unreasonable  charge.  Southern  P.  Co.  v. 
Darnell-Taenzer  Lumber  Co.  (U.  S.)  698. 

2.  An  electric  utility  was  not  required  to  make  reparation  for 
service  overcharges,  by  the  Illinois  Commission,  where  the  error  was 
due  to  the  consumer's  signing  a  supplementary  service  contract  for  a 
portion  of  the  premises,  in  a  different  name  than  an  original  contract 
fixing  a  lower  service  charge  for  the  whole  premises,  and  there  was  no 
contention  that  the  rate  charged  was  excessive  or  unreasonable.  Nor- 
mandie  Hotel  Co.  v.  Commonwealth  Edison  Co.  (111.)  393. 

II.  Jurisdiction  of  Commission, 

3.  The  jurisdiction  of  the  Illinois  Commission  in  a  case  in  which  a 
consumer  seeks  reparation  for  alleged  overcharges  by  a  utility,  under  a 
supplementary  contract  fixing  a  higher  service  charge  than  the  original 
contract  for  the  premises,  is  limited  to  a  determination  of  whether  the 
practices  of  the  utility  have  been  just  and  reasonable,  and  does  not 
extend  to  a  determination  of  issues  concerning  the  legality  of  the  con- 
tracts. Normandie  Hotel  Co.  v.  Commonwealth  Edison  Co.  (111.)  393. 
P.U.R.1918B. 
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BEPLAOEMEHTS. 

See  Repaibs  and  Replaoembnts. 

REPORTS. 

Power  of  California  Commission  to  require  compaiiies  operating 
automobiles  as  common  carriers  to  file  annual  reports,  see 

AUTOMOBUJIS,  3. 
Rules  of  New  York  Commission  relative  to  reports  to  be  made  by 

steam  heating  corporations,  see  Sebvice,  28. 
Weight  to  be  given  to  report  of  experts  relative  to  value  of  utility's 

plant,  see  Valuation,  2. 

RESERVE  FUND. 

Depreciation  reserve  fund,  see  Depreciation. 

RESIDENCE  TELEPHONES. 

Party  line  telephone  service,  see  Sebvioe,  37. 

RETURN. 

/•  Jurisdiction,  powers,  and  duties  of  Commission,  1,  9» 
II.  Reasonableness  of  return,  3—34» 
a.   In  general,  3,  4. 
h.  Factors  to  he  considered,  S^20, 

1.  In  general,  5—5. 

2.  Value  of  service,  9, 

a.   War  conditions,  10^14» 
(a)    In  general,  lO,  11. 
(h)    rtility  to  hear  part  of  hurden,  12—14. 

4.  Attraction  of  capital,  13,  16. 

5.  Efficiency  of  management,  17—19. 

0.  Ainoxint  of  outstanding  securities,  20. 

c.  Return  of  municipal  plant,  21,  22. 

d.  Return  as  a  whole,  23. 

e.  Reasonableness  of  particular  am.ounts,  24—34. 

1.  ElectHcity,  24. 

2.  Gas,  23. 

a.   street  Railways,  26-29, 

4.  Telephones,  30—33. 

5.  Watei\  34. 

lit.   Operating  expenses,  35,  36. 
a.  In  general,  35. 
h.   Taxes',  36. 

I.  Jurisdiction,  powers,  and  duties  of  Commission. 

Power  of  Commission  to  compel  utility  to  set  aside  depreciation  reserve 
as  affected  by  amount  of  return,  see  Depreciation,  1.    • 

1.  It  will  be  the  policy  of  the  Oregon  Commission,  whenever  the 
earnings  of  a  utility  are  sufficient  to  allow  the  owners  of  the  minimum 
P.U.R.1918B. 
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fair  return  on  the  investment,  so  to  regulate  rates  that,  in  eHect,  farther 
profits  will  be  equally  divided,  by  allowing  the  utility  more  revenue,  its 
employees  more  wages,  and  the  public  better  or  cheaper  serrioe.  Be 
Portland  R.  Light  &  P.  Co.   (Or.)   266. 

2.  In  reaching  a  decision  aa  to  the  plan  to  be  established  in  in- 
creasing the  revenue  of  a  street  railway  company,  a  Commission  should 
be  giiided,  not  by  expressions  of  preference  on  the  part  of  the  utility  or 
the  communities  served,  but  by  its  best  judgment  as  to  the  plan  which 
will  produce  the  best  results  for  all  concerned.  Re  Holyoke  Street 
R.  Co.  (Mass.)  212. 

H.  Beasondbteness  of  return, 
a.  In  general. 

Return  upon  extension  of  gas  service,  see  Service,  11. 

Discontinuance  of  unprofitable  street  car  line  during  winter,  see  Sebvice, 

14,  16. 
Consideration  of  early  returns  in  valuation,  see  Valuation,  24-26. 

3.  The  return  of  a  street  railway  utility  should  not  be  curtailed  be- 
cause of  tmprofltable  extensions  made  by  it,  where  some  of  such  ex- 
tensions were  forced  on  it,  and  others  were  made  in  response  to  a 
popular  demand  on  the  expectation  that  they  would  be  profitable,  and 
the  subsidies  given  the  utility  for  such  extensions  have  been  less  than 
the  operation  losses  thereon.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  266. 

4.  A  street  railway  company  which  is  receiving  no  return  on  more 
than  $9,000,000  of  its  outstanding  securities  was  permitted  to  increase 
its  rates  so  as  to  produce  an  estimated  additional  revenue  of  $101,833, 
where  it  was  estimated  that,  unless  such  relief  was  given,  it  would  have 
a  deficit  of  $143,000  at  the  close  of  the  ensuing  year.  Re  Unicm  Inac- 
tion Co.  (Ind.)  663. 

5.  Factors  to  he  considered, 

1,  In  general, 

5.  A  public  utility  should  be  allowed  to  earn  enough  revenue  to 
provide  for  reasonable  operating  expenses,  taxes,  annual  depreciation 
over  and  above  current  repairs  and  maintenance,  and  a  return  sufficient 
to  command  needed  capital.  Re  Bridgeton  &  M.  Traction  dV).  (N.  J.) 
357. 

6.  A  well-developed  public  utility  should  be  allowed  to  earn  enough 
revenue,  through  reasonable  rates,  to  provide  for  proper  operating  ex- 
penses, including  current  repairs  and  maintenance,  to  pay  taxes,  provide 
an  annual  depreciation  reserve,  and  to  allow  a  return  on  the  invest- 
ment sufficient  to  command  needed  capital.  Re  New  Jersey  Gas  Co. 
(N.  J.)  438. 

7.  During  its  earlier  development  period  a  public  utility  cannot 
usually  hope  to  impose  rates  which  will  provide  a  revenue  sufficient  to 
P.U.R.1918B. 
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allow  an  adequate  return  on  the  investment  or  permit  a  full  allowance 

for  depreciation.    Re  New  Jersey  Gas  Co.  (N.  J.)  438. 

8.  In  determining  whether  a  proposed  increase  in  railroad  rates 
should  be  allowed,  the  Idaho  Commission  takes  into  consideration  the 
status  of  both  the  weak  and  strong  roads  in  competitive  territory.  Re 
Proposed  Increases  in  Freight  Rates  (Idaho)  52. 

2.   Talue  of  service. 

9.  A  utility's  rate  to  the  customer  must  at  no  time  exceed  the 
value  of  the  service  to  him,  even  though  the  cost  of  rendering  such 
service  exceeds  its  value.  Re  New  Jersey  Oas  Co.  (N.  J.)  438. 

8»   War  conditions, 

(a)    In  general. 

Annotation  on  effect  of  abnormal  war  conditions  on  return,  p.  765. 

10.  The  importance  of  maintaining  the  property  of  public  utilities 
in  condition  to  render  effective  service  is  emphasized  by  the  intimate 
relationship  of  their  continued  effective  operation  to  continued  efficient 
operation  of  war  industries,  the  public  having  a  vital  interest  in  main- 
taining the  fund  available  for  dividends,  as  well  as  the  maintenance  of 
their  credit.    Re  Public  Service  Electric  Co.  (N.  J.)  857. 

11.  The  Utah  Commission  will  allow  an  increase  of  the  rates  of  a 
street  railway  company,  without  a  physical  valuation,  where  the  ex- 
penses of  the  utility  have  greatly  increased  because  of  war  conditions 
and  it  is  clearly  entitled  to  relief  if  it  is  to  maintain  adequate  service 
until  conditions  are  again  normal,  and  there  is  no  evidence  that  the 
company  has  been  making  such  profits  in  the  past  as  would  carry  it^ 
increased  expenses  over  this  period.  Re  Utah  Light  &  Traction  Co. 
(l.'tah)   497. 

(h)    Utility  to  hear  part  of  burden. 

12.  During  the  national  crisis  caused  by  a  state  of  war,  a  utility 
must  not  only  economize  in  every  way  possible,  but  must,  as  well  as  its 
consumers,  bear  a  portion  of  the  burden,  and  in  many  instances  fori^^n 
a  considerable  part  of  its  profits.    Re  Southwestern  Gas  Co.   (Cal.)   N2. 

13.  In  determining  what  action  is  just  and  reasonable  in  fixinj4 
rates  for  a  street  railway  company,  consideration  should  be  given  tlu' 
fact  that  the  burden  of  high  prices  caused  by  war  should  be  borne  by 
the  utility  as  well  as  the  public,  and  its  returns  limited  accordingly, 
the  abnormal  temporary  condition  making  it  unwise  to  provide  for 
depreciation  even  on  a  theoretically  sound  basis,  but  in  excess  of  the 
average  allowance  and  the  ability  of  the  system  to  furnish  service  of  a 
fair  quality,  without  any  extensive  process  of  rehabilitation.  Re  Holy- 
oke  Street  R.  Co.  (Mass.)  212. 

14.  A  utility  should  not,  during  the  abnormal  conditions  caused  by 
war,  be  permitted  to  increase  its  rates  to  produce  as  great  a  net  revenue 
P.U.R.1918B. 
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as  when  conditions  are  normal,  since  the  utility  sbould  bear  a  portion 
of  the  burden  occasioned  by  the  war.  Re  Utah  Light  &  Traction  Co. 
(Utah)  497. 

4.  Attraction  of  capital, 

15.  In  fixing  the  amount  to  be  allowed  a  utility  as  a  return,  justice 
should  of  course  take  precedence  over  profit,  but  within  the  limits  of 
reasonableness,  the  Oregon  Commission  will  be  governed  by  considera- 
tions of  public  policy,  bearing  in  mind  the  constant  need  for  investment 
of  new  capital  in  order  that  the  public  may  be  properly  served,  as  well 
as  the  fact  that  the  effect  of  the  action  in  a  given  case  is  not  confined 
to  the  particular  class  of  utility  in  which  it  is  exercised.  Re  Portland 
R.  Light  &  P.  Co.  (Or.)  266, 

16.  It  is  necessary  that  utilities  engaged  in  the  supply  of  power 
should  be  maintained  in  such  credit,  by  allowance  of  sufficient  return, 
as  will  enable  them  to  obtain  the  funds  required  for  the  development 
of  additional  power,  where  the  increase  of  industrial  activity  makes  it 
essential  that  such  development  be  undertaken  on  a  large  scale  in  th« 
near  future.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  266. 

5.  Efficiency  of  management, 

17.  The  Illinois  Commission  will  not  allow  as  high  a  rate  of  return 
where  the  business  of  a  utility  has  been  conducted  upon  an  unsyste- 
matic basis,  as  it  will  in  a  case  in  which  the  business  has  been  efficient- 
ly managed.    Re  Little  York  Electric  Co.  (111.)  120. 

18.  An  increase  in  the  rates  of  an  electric  utility  was  permitted 
where  the  plant  was  operated  in  as  efficient  a  manner  as  plants  of  like 
character,  but  where,  because  of  the  increased  cost  of  coal,  operation  was 
at  a  loss.    Re  Seymour  Electric  Co.  ( Wis. )  623. 

19.  In  determining  whether  emergency  electric  rates  should  be  al- 
lowed on  account  of  the  increased  cost  of  coal,  the  cost  of  the  current 
cannot  be  based  upon  inefficient  operation.  Re  Atlantic  County  Electric 
Co.   (N.  J.)  589. 

a.  Amount  of  outstanding  securities. 

20.  The  amount  of  the  return  a  utility  is  entitled  to  earn  is  based 
on  the  Commission's  valuation  of  the  property,  and  is  in  no  manner 
governed  by  the  amoimt  or  value  of  the  utility's  stock,  whether  watered 
or  otherwise.    Re  Portland  R.  Light  &  P.  Co.  (Or.)  266. 

c.  Return  of  municipal  plant. 

21.  A  municipal  water  utility  was  allowed  substantially  to  increase 
its  rates,  where  the  cost  of  coal  had  increased  $3.03  per  thousand  gallons 
of  water  pumped  over  the  weighted  average  for  four  years  prior,  and 
with  the  lower  cost  of  the  preceding  year  there  was  a  deficit  in  the  ap- 
portioned cost  of  genera]  service.    Re  Edgerton  (Wis.)  724. 

22.  An  amount  equal  to  5  per  cent  of  the  present  value  of  a  city 
P.U.R.1918B. 
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water  plant  is  a  reasonable  allowance  for  interest  upon  the  investment; 
this  rate  corresponding  with  the  average  rate  being  paid  by  the  city 
upon  its  outstanding  water  bonds.    Re  Edgerton  (Wis.)  724. 

d.  Return  tis  a  whole. 

23.  The  fact  that  a  street  railway  company  is  not  earning  a  sufficient 
return  on  that  portion  of  its  lines  operated  outside  of  a  city  is  not  con- 
trolling on  the  question  of  the  reasonableness  of  rates,  so  long  as  the 
company  is  earning  a  fair  return  on  its  system  as  a  whole.  Knight  v. 
Harvey  (Mo.)  413. 

e.  Reasonableness  of  particular  amounts, 

1.  ElectrioUy. 

24.  An  allowance  of  a  7  per  cent  return  was  made  by  the  Illinois 
Commission  upon  the  tentative  valuation  of  the  property  of  a  small 
electric  utility,  although  its  business  had  been  conducted  in  an  unsyste* 
matic  manner.    Re  Little  York  Electric  Co.  (111.)  120. 

2.  Gas. 

25.  In  estimating  the  amount  of  revenue  a  gas  utility  should  be  per- 
mitted to  earn,  the  New  Jersey  Commission  allowed  6  per  cent  on  the 
used  and  useful  capital  valuation,  for  return  on  the  investment.  Re 
New  Jersey  Gas  Co.  (N.  J.)  438. 

a.  street  railways. 

26.  An  increased  fare  was  fixed  for  a  street  railway  by  the  Oregon 
Commission  where,  after  a  practice  of  economies  inaugurated  pursuant 
to  a  former  order  of  the  Commission,  the  utility's  estimated  revenue  for 
the  ensuing  year,  at  the  prevailing  rate,  would  allow  a  return  of  but 
li  per  cent  on  the  property  valuation,  to  cover  both  interest  and  invest- 
ment; and  it  was  evident  that  unless  the  relief  was  granted  the  utility 
must  inevitably  go  into  the  hands  of  a  receiver.  Re  Portland  R.  Light 
&P.  Co.  (Or.)  266. 

27.  A  street  railway  company  was  held  entitled  to  an  increase  in 
its  rates  to  produce  about  $110,000  additional  annual  revenue,  allowing 
a  return  of  substantially  less  than  6  per  cent  on  the  investment,  where 
the  total  additional  increased  expense  and  current  depreciation  was 
estimated  to  be  between  $85,000  and  $125,000  per  year.  Re  Holyoke 
Street  R.  Co.  (Mass.)  212. 

28.  Under  the  abnormal  conditions  caused  by  a  state  of  war,  the 
stockholders  of  a  street  railway  utility  ought  not  to  expect  a  dividend 
rate  higher  at  the  maximiun  than  6  per  cent.  Re  Holyoke  Street  R.  Co. 
(Mass.)  212. 

29.  A  regular  dividend  return  of  more  than  6  per  cent  on  street 
railway  stock  was  considered  as  being  in  excess  of  the  "investment 
rate  on  money*'  by  the  Massachusetts  Commission,  in  determining  how 
P.U.R.1918B. 
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the  burden  of  the  utility's  failure  to  make  proper  allowance  for  depre- 

ciation  should  be  borne.    Re  Holyoke  Street  R.  Co.  (Mass.)  212. 

4.   Telephones. 

30.  A  telephone  company  was  allowed  to  increase  its  rates  where 
the  new  schedule  produced  an  estimated  return  of  4.99  per  cent  on  the 
present  value  of  the  plant,  as  determined  by  the  Commission,  and 
the  net  rates  were  the  same  as  those  charged  by  the  Mountain  States 
Telephone  &  Telegraph  Company  in  cities  of  the  same  size  as  that  in 
which  the  exchanges  of  the  petitioner  were  operated.  Re  Meagher 
County  Teleph.  Co.  (Mont.)  687. 

31.  A  telephone  company  was  allowed  to  increase  its  rates  owing 
to  increases  in  operating  expenses,  so  as  to  produce  a  return  of  7.27 
per  cent  on  the  rate  base.    Re  Kewanee  Home  Teleph.  Co.  (111.)  172. 

32.  A  return  of  8  per  cent  on  the  par  value  of  the  stock  of  a  small 
well-managed  telephone  company  was  held  reasonable.  Re  Fairfield 
Teleph.  Co.  (Neb.)  154. 

33.  A  village  telephone  company  was  allowed  to  increase  its  rates 
so  as  to  produce  a  net  operating  income  of  14.07  per  cent  on  the  Com- 
mission's valuation  of  the  plant,  for  depreciation,  return  on  investment, 
and  surplus,  where  a  great  part  of  the  revenue  is  secured  through 
switching  service  for  connecting  rural  companies,  and  the  proposed 
rates  are  reasonable  and  comparable  with  the  rates  charged  in  villages 
of  like  size.    Re  Standard  Teleph.  Co.  (Minn.)  573. 

S.  Water, 

34.  A  water  utility  earning  less  than  3  per  cent  was  allowed  to 
increase  its  rates  to  yield  a  return  of  71  per  cent,  exclusive  of  depre- 
ciation, on  its  property  value.  Louisiana  v.  Louisiana  Water  Co.  (Mo.) 
774. 

HI,   OperatUig  expenses. 

a.  In  general. 

See  also  supra,  6,  6. 

Permanent  rate  not  based  on  abnormal  operating  costs,  see  Rates,  2. 
■Small  items  of  equipment  chargeable  to  operating  expense  rather  than 
to  capital,  see  Valuation,  13. 

Discussion  of  the  eflfect  of  increases  in  gas  sales  to  decrease  the 
amount  of  operating  expenses  and  capital  required  per  M  foot  of  gas 
sold,  p.  449. 

Discussion  of  coal  consumption  per  kilowatt  hour,  p.  112. 

Statement  of  method  used  in  estimating  the  cost  of  production  of 
gas  in  fixing  the  rate  at  which  it  may  be  sold,  p.  448. 

Discussion  of  excessive  salary  for  manager  of  small  telephone  com- 
pany, p.  699. 

Discussion  with  reference  to  amount  to  be  allowed  for  uncoUectable 
accounts,  p.  577. 
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Discussion  of  the  effect  of  municipal  ownership  of  a  private  street 
railwaj^  utility  upon  the  cost  of  service,  p,  280. 

35.  A  gas  utility  whose  net  earnings  in  the  past  have  been  below 
the  cost  of  money  was  permitted  to  raise  its  rates  suflficiently  to  com- 
pensate for  the  increased  cost  of  production.  Re  Southwestern  Gas  Co. 
(Cal.)  82. 

!>.   Taxes, 

36.  In  estimating  a  water  company's  operating  expenses  for  rate- 
making  purposes,  an  amoimt  equal  to  1^  per  cent  of  the  present  value 
of  the  property  is  a  fair  allowance  for  taxes.    Re  Edgerton  (Wis.)  724. 

BETUBH  A8  A  WHOLE. 

See  Retubn,  23. 

REVEMUES. 

Generally,  see  Retubx. 

BEVIEW. 

See  Appeal  and  Review. 

BOUND  TBIP  TICKETS. 

Round  trip  tickets  to  be  sold  on  street  cars,  see  Rates,  36. 

BULES  AND  BEOUUITIONS. 

Review  of  Commission  order  setting  aside  regulation  of  railroad 
company  relative  to  distribution  of  coal  cars,  see  Appeal  and 
Review,  7. 

Rules  of  New  York  Commission  relative  to  service  by  steam  heat- 
ing corporations,  see  Service,  28. 
.     West  Virginia  Public  Service  Commission  Act  as  affecting  right  of 
utility  to  make  regulations,  see  Service,  1. 

Power  of  West  Virginia  Commission  to  annul  discriminatory  regu- 
lations, see  Service,  2. 

BUBAL  TEUBPHONES. 

Extension  of  rural  telephone  service,  see  Service,  30. 
Disconnecting  rural  telephone  lines,  at  night  because  of  proximity 
of  poorly  insulated  electric  light  wires,  see  Service,  33. 

SAFETY. 

California  rules  and  operating  regulations  for  automobile  transpor- 
tation companies,  see  Automobiles. 

Effect  on  public  safety  of  zone  system  street  railway  rates,  see 
Rates,  38. 

SALABIES. 

Basis  for  apportioning  telephone  operator's  sallies,  see  Abpob- 

TIONMENT,  3. 
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Services  of  ofllcers  ae  obligation  within  the  Nebraska  statute  rela* 

tive  to  issuance  of  securities,  see  Seouritt  Issues,  6. 
Excess  dividends  paid  officers  to  be  deducted  from  salaries  upon 
issuance  of  securities  in  payment  therefor,  see  Sbcubitt  Issues, 
8. 

SAIiE. 

Power  of  Illinois  Commission  to  determine  title  to  telephone  pole 

line,  in  application  to  sell  property,  see  Comuissions,  10. 
Sale  amounting  to  a  consolidation  or  merger,  see  Consolidation, 

Mebgeb,  and  Sale. 
Municipal  acquisition  of  utility  plant,  see  Municipal  Plants,  1-3. 
Intervention  in  sale  proceedings  by  claimant  of  portion  of  property 

involved,  see  Pasties,  1. 
Application  to  sell  utility  as  affecting  power  of  Commission  over 

rates,  see  Rates,  13. 

8CHEDVIiE8. 

Power  of  Indiana  Commisti<Mi  to  authorize  charges  not  contained 

in  filed  schedule,  see  Rates,  11. 
Necessity  for  filing  schedule  of  rates,  see  Rates,  16. 
Effect  of  illegal  rate  contract  on  right  to  file  new  schedule,  see 

Rates,  17. 
New  schedule  to  provide  for  1^^  contract  rates,  see  Rates,  18. 

8EC01IDABT  CHARGE. 

Secondary  emergency  charge  for  electricity  based  on  cost  of  coal 
disapproved,  see  Rates,  21. 

8EC1JBITIE8. 

Return  not  affected  by  amount  of  outstanding  securities,  see  Rb- 
TUBN,  20. 

SECUBITT  I88ITE8. 

I,  Kind  of  aecurttiea,  1. 

II.  Jurisdiction,  powers,  and  duties  of  Commission,  ;9— 5. 

/// .  Purpose,  e. 

IV.  Amount,  7,  S. 

Review  of  Commission  order  approving  securities  issued  to  reimburse 
treasury  for  expenditures  on  capital  account,  see  Appeal  and  Re- 
view, 6. 

Value  of  bonds  and  stock  as  measure  of  value  for  rate-making  purposes, 
see  Valuation,  4. 

Discount  on  securities  as  chargeable  to  capital  account,  see  Valua- 
tion, 17,  18. 
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J.  Kind  of  •eourUies. 

1.  The  California  Commission  refused  to  permit  a  company  pur- 
ekasing  the  plant  of  another  utility  to  issue  its  preferred  stock  equal 
in  par  value  to  the  reproduction  cost  new  less  depreciation  of  the  prop- 
erty, in  payment  therefor,  where  it  appeared  that  the  principal  reason 
for  the  transfer  is  the  need  of  financing  additions  to  such  plant  through 
the  issue  of  securities,  which,  to  a  large  extent,  will  have  to  be  done 
through  the  issue  of  preferred  rather  than  common  stock.  Re  Delta 
Tel^h.  A,  Teleg,  Co.  (Cal.)  526. 

II,  Jurisdicticnf  powers,  and  duties  of  Cowitnission, 

I 

Discussion  of  the  necessity  for  the  Commission's  approval  of  a  stock 
issue  for  the  acquisition  of  property  outside  the  state  by  an  interstate 
utility  imder  §  614-55,  Page  &  A.  Gen.  Ohio  Code,  p.  265. 

2.  Upon  an  application  for  an  issuance  of  securities,  it  is  not 
within,  the  province  of  the  California  Commission  to  advise  investors. 
Re  Clear  Lake  R.  Co.  (Cal.)   72. 

3.  In  granting  an  application  for  the  issuance  of  securities  under 
a  plan  which  contemplates  the  retirement  of  bonds  out  of  earnings,  the 
California  Commission  in  nowise  approves  the  company's  proposed  rate 
schedule.    Be  Clear  Lake  R.  Co.  (Cal.)  72. 

4.  The  California  Con^mission,  in  granting  authority  to  a  com- 
pany to  issue  stock  to  purchase  the  plant  of  another  utility,  will  not 
pass  upon  the  question  of  whether  the  company  will,  upon  supplemental 
petition,  be  allowed  to  issue  additional  stock  for  reconstruction  pur- 
poses, even  though  it  states  that  its  request  in  the  first  instance  is  con- 
tingent upon  its  being  allowed  to  make  the  subsequent  issue;  and  the 
author izaticm  of  the  first  issue  should  not  be  construed  in  auy  way  as 
an  approval  of  the  intention  of  the  company  to  make  the  additional 
issue.    Re  Delta  Teleph.  &  Teleg.  Co.   (CaL)  526. 

5.  Automobile  transportation  companies  must  imder  the  California 
statute  (Laws  1917,  chap.  213)  obtain  the  consent  of  the  Commission  for 
the  issuance  of  securities  payable  at  a  period  of  more  than  twelve 
months,  where  the  aggregate  amount  of  the  issuance  at  any  one  time 
exceeds  $2,500.    Re  Transportation  Co.  (Cal.)  297. 

///.  Purpose. 

6.  Failure  to  compensate  the  officers  of  a  utility  for  their  labors  in 
the  construction  of  a  substantial  portion  of  a  plant  constitutes  an  obli- 
gation, within  the  meaning  of  art.  18  of  Nebraska,  Rev.  Stat.  1913,  for 
the  discharge  of  which  the  company  will  be  authorized  to  issue  addi- 
tional stock,  where  it  is  apparent  that  the  claim  for  reimbursement  is 
equituble '  and  fair,  and  the  total  amount  of  the  outstanding  and  au- 
thorized stock  will  not  equal  the  value  of  the  property  of  the  company. 
Re  Fairfield  Teleph.  Co.  (Xeb.)  154. 
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IV*  AmottfU, 

7.  The  investment  coat  new,  leas  accrued  depreciation,  is  the  proper 
basis  for  determining  whether  sufficient  assets  exist  to  warrant  the 
approval  of  an  issue  of  stock  as  a  dividend.  Re  Riverton  k,  P.  Water 
Co.  (X.  J.)  240. 

8.  The  amount  of  dividends  paid  by  a  utility  company  to  its  officers 
in  execes  of  a  reasonable  rate  per  annum  should  be  deducted  from  the 
value  of  services  raidered  by  such  officers,  in  determining  the  extent  of 
the  company's  unpaid  obligation  therefor,  upon  the  issuance  of  stock  in 
discliarge  thereof,  but  in  cBtimating  the  present  value  of  such  services, 
an  allowance  should  be  made  for  a  return  thereon  at  the  same  rate 
recognized  as  fair  upon  capital  contributions.  Re  Fairfield  Teleph.  Co. 
(Xeb.)   154. 

SERVICE. 

1,  Jurisdictionf  poiccrSf  and  duties  of  CommiHsioUf  1^10, 

a.  In  general f  1—5. 

b.  Abandonment  or  discontinuance  of  service,   OS, 

c.  Physical  connection  of  railroads,  9,  10, 
II,   Extensions,  11,  12, 

III.  Abandonment  or  discontinuance  of  service,  IS'^IO, 
IV,  Meters  and  service  connections;  ownership;  fees,  i7-^0. 

a.  In  general,  17,  IS, 

b.  Ownership,  19,  20, 
V,   Discrimination, 

VI.  Scnice  by  pattintlar  utilities,  21^40. 

a.  Automobiles,  21, 

b.  Electricity,  22, 

c.  Railroads,  23^27, 

1.  In  general,  23, 

2.  MilTc  shipments,  24, 

3.  Physical  connection,  25,  26. 

4.  Switching,  27, 

d.  Steam  heating,  2S, 

e.  Street,  railways,  29, 

f.  Telephones,  30-^0, 

1.  In  general,  30-^3, 

2.  Discontinuance  for  use  of  profane  language,  34. 

3.  Party 'line  service,  36. 

4.  ArtHtngement  of  subscribers,  36,  37,       * 

5.  Particular  party  toll  calls,  3S. 

6.  Change  from  grounded  to  metallic  system,  39, 

7.  Physical  connection,  40. 

Necessity  of  securing  certificates  of  convenience  and  necessity  before  ren- 
dering public  service,  see  Certificates  of  Convenience  and  Xeces- 
smr. 
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Right  to  refuse  service  to  purchaser  on  mortgage  foreclosure  for  failure 
to  pay  arrearages  of  former  owner,  see  Payment,  1* 

Furnishing  water  by  private  company  as  constituting  furnishing  of  pub- 
lic service,  see  Public  Utilities,  8-10. 

Railway  not  permitted  to  increase  low  rates  wliile  service  is  inadequate, 
see  Rates,  28. 

/.  Jurisdiction,  poiverSf  ami  ilnticH  of  Commission, 

a.  In  general. 

Jurisdiction  of  California  Commission  to  regulate  service  of  automobiles 
operated  as  common  carriers,  see  Automobiles,  3,  4. 

Power  of  California  Commission  to  enforce  service  contract,  see  Com- 
missions, 6. 

Power  of  Kansas  Commission  to  regulate  street  lighting  as  affected  by 
municipal  control,  see  Commissions,  12,  13. 

Power  of  state  Commission  to  regulate  distribution  of  cars  of  interstate 
carrier,  see  Intebstate  Commebce,  2,  3. 

Commission  to  consider  equity  of  rates  as  between  classes  of  service,  see 
Rates,  12. 

1.  The  Public  Service  Commission  Act  (Code  1916,  chap.  150)  does 
not  deny  to  public  service  corporations  the  common-law  right  to  make 
regulations,  nor  vest  such  power  in  the  Public  Service  Commission,  in 
the  first  instance;  but  said  Commission  may,  on  finding  such  regula- 
tions unjust,  unreasonable,  insufficient,  or  unjustly  discriminatory,  an- 
nul them  and  substitute  others  for  them.  Baltimore  &  O.  R.  Co. 
y.  Public  Service  Commissicm  (W.  Va.)  608. 

2.  If  a  regulation  prescribed  by  a  utility  is  just,  reasonable, 
and  fair,  under  all  the  circumstances,  the  Commission  is  without  author- 
ity to  annul  it,  even  though  it  is  discriminatory,  if  the  discrimination  it 
makes  is  not  unjust  and  rests  upon  a  classification  of  subjects  based 
upon  substantial  differences  in  situation  and  circumstances.  Baltimore 
&  O.  R.  Co.  V.  Public  Service  Commission  (W.  Va.)  608. 

3.  The  New  York  Commission,  Second  District,  has  power  to  require 
a  railroad  company  to  switch  cars  arriving  over  other  railroads  to  an 
industry  located  on  a  private  sidetrack  so  far  as  intrastate  shipments 
are  concerned,  although  it  cannot  require  the  railroad  company  to 
switch  cars  that  come  from  outside  the  state.  Williams  v.  New  York  C. 
R.  Co.  (N.  Y.)  372. 

4.  The  provisions  of  the  Public  Utilities  Act  forbidding  changes  in 
the  service  performed  by  a  public  utilities  company  without  consent  of 
the  Public  Utilities  Commission  does  not  require  a  utility  company  to 
continue  a  public  service  after  its  contract  for  that  service  has  expired. 
Welsbach  Street  Lighting  Co.  v.  Public  Utilities  Commission  (Kan.) 
564. 

5.  The  Indiana  Commission  is  without  jurisdiction  to  compel  a 
utility  to  sell  electric  current  to  another  utility  to  be  used  in  a  town 
which  the  latter  serves  exclusively.  Gnagy  Electric  Co.  v.  Indiana  Utili- 
ties Co.   (Ind.)  209. 
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h.  Abandonment  or  discontinuance  of  service* 

Power  of  Montana  Commission  to  permit  the  removal  of  tracks  of  t  non- 
operating  railroad,  see  Couhissions,  1. 

6.  A  private  carrier  which  has  exceeded  its  charter  power  by  acting 
as  a  common  carrier  cannot  abandon  service  without  the  consent  of  the 
California  Commission.    Cain  v.  Mono  Lake  Lumber  Co.  (CaL)  292. 

7.  The  New  Hampshire  Commission  has  power  to  permit  a  public 
utility  to  discontinue  its  service  for  any  reason,  provided  the  public 
will  not  be  unreasonably  inconvenienced  thereby.  Re  Dover,  S.  ft  R. 
Street  R.  Co.  (N.  H.)  702. 

8.  The  Indiana  Commission  will  not  order  the  continuance  of  the 
operation  of  a  railroad  sold  under  a  judgment  in  foreclosure,  ordering 
the  property  to  be  disposed  of  without  limttation,  restriction,  or  con- 
dition of  any  kind,  especially  where  the  road  was  not  earning  enough 
to  pay  operating  expenses,  and  where  it  would  be  unable  to  do  so  eveo 
if  passenger  rates  were  increased  to  2}  cents  per  mile  and  freight  rates 
were  increased  20  per  cent.  Dunbar  v.  Bluffton,  G.  ft  C.  Traction  Co. 
(Ind.)  670. 

e.  Physical  connection  of  railroads. 

9.  The  Missouri  Commission  has  no  jurisdiction  to  require  physical 
connection  between  two  railroads  for  the  purpose  of  requiring  a  rail- 
road to  receive  shipments  for  delivery  on  its  tracks  at  the  point  of  con- 
nection, and  to  deliver  shipments  originating  on  its  line  at  such  point 
to  the  connecting  railroad  for  transportation;  since  such  requirement 
would  constitute  a  taking  of  the  terminals  and  tracks  of  its  line  for 
the  use  of  the  other  railroad  within  the  inhibition  of  the  statute  (Mo. 
Public  Service  Commission  Law,  §  37)  providing  that  the  requirement 
that  every  common  carrier  should  afford  reasonable  facilities  for  the 
interchange  of  traffic  between  its  lines  and  those  of  other  carriers  should 
not  be  construed  to  require  a  common  carrier  to  permit  any  other  com- 
mon carrier  to  use  its  tracks  or  terminal  facilities.  Abell  v.  St.  Louis- 
Saii  Francisco  R.  Co.  (Mo.)  333. 

10.  Upon  ordering  a  physical  connection  between  railroads,  the 
Maine  Conunisslon  will  not  determine  the  details  of  the  manner  of 
constructing  the  tracks  to  carry  out  the  object  of  tiie  physical  connec- 
tion ;  since  such  matters  must  be  worked  out  by  the  companies  concerned. 
Re  Portland  Terminal  Co.  (Me.)  126. 

//.  Extensions, 

11.  In  calculating  the  expense  of  service  for  gas  extensions,  it  is 
•not  necessarily  correct  to  compute  the  return  on  the  capital  required 
on  the  basis  allowed  for  a  utility  as  a  whole;  since  each  extension, 
considered  separately,  may  have  a  development  period,  just  as  the 
utility  as  a  whole,  during  which  interest  should  be  computed  on  an  ordi- 
nary interest  basis.  Florence  v.  Public  Service  Qas  Co.  (N.  J.)  853. 
P.U.R.1918B. 
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12.  The  cost  of  readjusting  telephone  circuits  to  make  room  for  ad* 
ditional  subscribers  should  be  borne  by  the  plant  as  a  whole,  as  a  part 
of  its  development  cost,  rather  than  by  the  subscribers  for  whom  the 
service  is  being  Installed.  Re  Dane  County  Rural  Teleph.  Co.  (Wis.) 
619. 

Ill,  Abandonment  or  discontinuance  of  service. 

Power  of  Commission  over  abandonment  of  service,  see  supra,  6-8. 
Discontinuance  of  telephone  service  for  use  of  profane  language,  see 

infra,  34. 
Minimum  service  charge  for  gas  based  on  cost  for  interest,  depreciation, 

and  repairs  of  property  on  consumer's  premises,  see  Rates,  27. 
Procedure  in  mandamus  to  require  utility  to  re-establish  service  which 

was  discontinued  without  consent  of  Commission,  see  Mandamus, 

1. 

13.  The  Indiaiia  Commission  will  not  willingly  permit  the  abandon- 
ment of  a  public  service  nntil  the  owners  thereof  have  exhausted  every 
reasonable  effort  at  their  command  for  the  successful  operation  of  the 
business;  the  utility  should  apply  to  the  Commission  for  sufficient  reve- 
nue to  meet  all  statutory  requirements  before  seeking  authority  to  dis- 
continue Buch  public  service.    Re  Muncie  Electric  Light  Co.  (Ind.)   194. 

14.  A  street  railway  company  should  not  be  permitted  to  discontinue 
the  operation  of  an  improfi table  line  during  the  winter  months  of  pub- 
lic convenience  requires  its  operation.  Re  Dover,  S.  &  R.  Street  R.  Co. 
<N.  H.)  702. 

15.  As  a  war  measure  a  street  railway  company  was  permitted  to 
discontinue  the  operation  during  the  winter  months  of  a  line  having 
light  traffic,  although  some  patrons  would  be  obliged  to  walk  about  .46 
of  a  mile  to  take  a  street  car,  it  appearing  that  it  would  effect  a  coal 
saving  of  approximately  2,000  pounds  per  week.  Re  Dover,  S.  &  R. 
Street  R.  Co.  (N.  H.)  702. 

16.  A  mining  and  lumbering  railroad  operated  as  a  common  carrier 
should  be  permitted  to  abandon  its  service,  where  the  business  has  so 
declined  as  not  to  be  productive  of  revenues  sulticient  to  justify  its 
operation.    Cain  v.  Mono  Lake  Lumber  Co.  (Cal.)  292. 

IF.  Meters  and  service  connections;  ownership;  fees. 

a.  In  general. 

Discrimination  in  making  free  service  pipe  installations  and  supplying 

meters,  see  Discbihination,  23,  24. 
Water  utility  to  install  and  maintain  service  connections,  see  Service, 

20. 

17.  A  public  utility  should  not  charge  a  meter  rental  for  meters 
owned  by  it.    Re  Little  York  Electric  Co.  (111.)  120. 

18.  Upon  granting  the  petition  of  an  electric  company  for  permis- 
sion to  install  meters  for  all  of  its  steam-heating  consumers,  which 
P.U.R.1918B. 
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would  require  changes  in  the  heating  systems  of  the  consumers,  the 
Indiana  Commission  made  the  effective  date  of  the  order  far  enough  in 
the  future  so  that  all  users  of  the  service  would  have  sufficient  time  ta 
make  the  changes  required  or  to  install  their  own  heating  systems. 
Re  Muncie  Electric  Light  Co.  (Ind.)  194. 

h.  Ownership. 

19.  The  Missouri  Commission  required  a  water  utility  to  purchase 
all  meters  owned  by  its  consumers  at  a  depreciated  value  fixed,  and 
in  the  future,  to  furnish  all  meters  free;  since  meters  are  properly  a 
part  of  a  utility's  service  equipment  and  should  be  owned  by  it. 
Louisiana  v.  I^uisiana  Water  Co.  (Mo.)  774. 

20.  A  water  utility  should  construct  all  service  pipes  to  the  con- 
sumer's property  line,  if  within  a  reasonable  distance  of  its  main,  and 
maintain  these  installations  at  its  own  expense.  Louisiana  v.  Louisi- 
ana Water  Co.  (Mo.)  774. 

F.  Diacriminatian. 

Discrimination  in  service,  see  Discrimination,  19-24. 

VI.  Service   by   particular  utilities. 

a.  Autotnohiles. 

21.  Automobiles  operated  for  transportation  of  passengers  and  prop- 
erty over  highways  having  heavy  grades  and  sharp  curves  should  be  in 
charge  of  experienced  chauffeurs  who  have  attained  the  age  of  twenty- 
one  years,  and  should  be  operated  at  a  speed  not  to  exceed  25  miles  per 
hour  on  straight  roads  and  12  miles  per  hour  around  curves,  and  at 
points  where  the  view  is  obstructed.    Re  Bohn  (Arie.)  288. 

h.  Electricity. 

22.  An  electrio  utility  is  under  no  obligation  to  inquire  into  the 
management  of  a  building,  at  the  time  of  the  signing  of  a  supplementary 
service  contract  by  the  consumer  for  a  portion  thereof,  where  such  con- 
tract is  signed  with  a  different  name  than  the  original  contract  cover- 
ing service  rates  for  the  building,  even  though  in  fact  the  management 
in  both  instances  is  the  same  and  would  be  entitled  to  the  original  rates 
had  the  supplementary  contract  been  signed  in  the  same  name.  Nor- 
mandie  Hotel  Co.  v.  Commonwealth  Edison  Co.  (111.)  393. 

c.   Railroads. 
1.   In  general. 

Review  of  Commission  order  relative  to  distribution  of  coal  cars,  see 

Appeal  and  Review,  7,  8. 
Review  of  Commission  order  requiring  carrier  to  furnish  curs  at  private 

sidings  for  public  use,  see  Appeal  and  Reivisw,  8. 
P.U.R.1918B. 
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State  regulation  of  time  schedules  of  interstate  passenger  trains  as 
unconstitutional  regulation  of  interstate  commerce,  see  Interstate 

COIOCBBCK,  4. 

23.  The  carriers  owe  a  duty  to  the  country  at  large  to  make  arail- 
able,  for  the  use  of  the  government,  all  motive  power  and  equipment 
necessary  to  move  troops,  munitions,  etc.,  which  duty  is  greater  than  its 
obligation  to  the  public  to  give,  so  long  as  its  whole  operation  is  re- 
munerative, proper  transportation  service  to  all  patrons.  Petts  v.  Mis- 
souri P.  R.  Co.  (Mo.)  345. 

2»  Milk  shipments, 

24.  The  Pennsylvania  Commission  will  not  interfere  with  the  sched- 
ule of  an  early  milk  train  merely  because  it  inconveniences  producers  by 
compelling  some  of  them  to  rise  at  a  very  early  hour,  where  the  con- 
venience of  the  greater  number  of  the  public  will  be  served  by  its  con- 
iinuance.  Schuylkill  Valley  Milk  Producers  Asso.  v.  Philadelphia  k  R. 
H  Co.  (Pa.)  377. 

S.  Physical  connection. 

25.  Applicants  for  a  physical  connection  between  railroads,  under 
the  Ohio  statute,  have  the  burden  of  showing  that  the  connection  is 
practicable  and  reasonably  necessary  for  the  accommodation  of  the  pub- 
lic Wheeling  &  L.  E.  R.  Co.  v.  Public  Utilities  Commission  (Ohio) 
595. 

26.  A  physical  connection  was  ordered  between  the  tracks  of  a  steam 
railroad  and  an  electric  railroad  for  the  purpose  of  delivering  over  the 
•electric  railroad  carload  freight  shipments  at  or  near  the  places  of 
business  of  numerous  consignees,  and  thus  eliminating  a  long  and  in- 
eonvenient  haul  by  team  from  the  unloading  tracks  of  the  steam  rail- 
road.   Re  Portland  Terminal  Co.  (Me.)  126. 

4.  Switching. 

27.  That  an  industry  may  have  no  right  to  occupy  a  street  with  its 
fiide  track  furnishes  no  ground  for  the  refusal  of  a  railroad  to  switch 
«ars  arriving  over  other  railroads,  where  the  municipal  authorities  have 
never  objected  to  the  use  of  the  street.  Williams  v.  New  York  C.  R. 
Ca   (N.  y.)   372. 

d.  Steam  heating. 

Rules  requiring  recording  of  average  pressure  of  steam,  p.  366. 

Rules  specifying  quality  of  steam,  p.  366. 

Rules  establishing  charges  for  testing  steam  meters,  p.  368. 

28.  Rules  and  regulations  relating  to  the  installation  of  house-service 
equipment,  operating  conditions,  testing  of  meters,  and  reporting  such 
tests  by  steam  corporations,  were  adopted  by  the  New  York  Commission 
for  the  First  District  to  be  eflfective  January  2,  1918.  Re  New  York 
Steam  Co.  (N.  Y.)  364. 
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c.  Street  raUtoay^. 

29.  Although,  in  efforts  to  increase  the  efficiency  of  the  service  of  a 
street  railway  utility,  the  general  practice  has  been  to  accommodate 
the  service  to  the  public,  it  is  possible  to  vary  the  movements  of  the 
public  to  meet  the  service  and  spread  the  peak  traffic  by  changes  in  the 
hours  of  beginning  and  quitting  work  in  the  various  lines  of  industry. 
Re  Portland  R.  Light  4^  P.  Co.  (Or.)  266. 

/.  Telephones. 

1,  In  general. 

Statement  of  time  necessary  to  repair  telephones  and  the  number 
of  stations  under  the  supervision  of  a  single  repainnan,  p.  139. 

30.  Public  convenience  requires  a  rural  telephone  company  to  extend 
local  service  to  four  available  subscribers  having  business  and  social 
connections  in  the  city  where  the  company's  exchange  is  located,  where 
the  only  other  available  way  of  communicating  with  the  city  is  over 
the  toll  lines  of  a  company  furnishing  long-di^nce  service  only.  ^Re 
Dane  County  Rural  Teleph.  Co.  (Wis.)  619. 

31.  The  dismantling  of  a  direct  telephone  line  between  two  places 
does  not  constitute  an  objectionable  change  in  a  practice  pertaining  to 
service,  where  the  company  owning  it  has  e8tiU)1i8hed  another  line, 
although  not  a  direct  one,  between  such  places,  by  means  of  which  all 
business  between  them  is  efficiently  handled,  without  detriment  to  the 
public  or  to  individuals.  State  ex  rel.  Caster  v.  Southwestern  Bell 
Teleph.  Co.  (Kan.)  676. 

32.  A  telephone  company  was  not  required  to  replace  an  iron-wire 
trunk  line  with  copper  wire  where  it  appeared  that  it  would  cost  up- 
ward of  $3,000,  and  would  require  an  increase  of  more  than  $5  a  year 
to  the  rates  to  be  charged  each  of  the  subscribers,  and  that  the  sub* 
scribers  did  not  want  to  pay  the  additional  rate.  Hill  v.  New  Eng- 
land Teleph.  &  Teleg.  Co.  (Me.)  132. 

33.  A  telephone  company  should  not  disconnect  farmer  lines  from  its 
switchboard  at  night,  when  a  local  light  plant  is  in  operation,  because 
of  the  proximity  of  poorly  insulated  electric  light  wires,  causing  partial 
grounds,  since  it  is  the  duty  of  the  two  companies  to  so  rearrange  the 
wire  as  to  insure  proper  clearance  between  them.  Armenia  Teleph.  Co. 
V.  Necedah  Teleph.  Co.  (Wis.)  888. 

2.  J}iscontlnuanc€  for  use  of  profane  language, 

34.  Telephone  service  which  had  heen  discontinued  for  three  weeks 
because  of  profane  and  abusive  language  used  by  a  subscriber  to  operat- 
ors was  ordered  re-established  where  the  offender  admitted  his  error, 
was  willing  to.  make  amends,  and  stated  that  the  offense  would  not  be 
repeated.    Re  Mann  (Mass.)  146. 

P.U.R.1918B. 
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8,  Party~Une  aervieCn 

35.  A  telephone  company  should  have  the  right  to  refuse  four-party 
line  business  phones,  where  the  business  of  the  company  is  so  large  as 
to  make  them  a  detriment  to  the  service  already  being  furnished  the 
subscribers  on  the  same  line.  Re  Meagher  County  Tdeph.  Co.  (Mont.) 
687. 

4,  Arrangement  of  8uh8€nHher8, 

36.  A  telephone  company  has  the  right  to  rearrange  subscribers*  lines 
and  circuits,  and  regroup  subscribers  by  transferring  them  ta  other  cir- 
cuits, when  it  does  not  impair  the  service,  and  when,  in  the  judgment 
of  the  company,  it  is  to  its  interest  to  do  so.  Kulle  v.  Smith  (Minn.) 
163. 

37.  Persons  engaged  in  business  who  contract  for  party-line  tele- 
phone service  should  be  placed  upon  a  line  having  business  tel^phoaes 
only,  and  not  upon  a  line  having  residence  telephones.  Hill  v.  New  Eng- 
land Teleph.  &  Teleg.  Co.  (Me.)  132. 

5.  Particular  party  toU  caUs, 

38.  A  rule  requiring  calls  over  toll  lines  of  19  miles  or  under  to  be 
made  to  the  number,  and  payment  therefor  regardless  of  whether  the 
particular  person  asked  for  is  secured,  is  reasonable;  since  such  "par- 
ticular person"  service  involves  too  much  additional  time,  trouble,  and 
expense  to  require  the  company  to  stand  the  loss  in  case  of  failure  to 
get  the  party  desired.    Steinmetz  v.  Bell  Teleph.  Co.  (Pa.)  286. 

6,  Change  from  grounded  to  metallic  system. 

39.  A  telephone  company  which  has  maintained  its  plant  in  good 
condition  and  paid  fair  dividends  should  make  upe  of  its  surplus  to 
change  from  a  grounded  to  a  metallic  service.  Re  Fairfield  Teleph.  Co. 
(Neb.)  154. 

7.  Physical  connection, 

40.  Telephone  companies  having  physical  connection  should  not  be 
required  to  connect  their  lines  at  another  point  where  their  lines  are 
about  a  mile  apart,  merely  for  the  purpose  of  reducing  the  routing  dis- 
tance of  toll  messages,  where  it  appears  that  the  one  company  has  no 
right  to  invade  the  territory  occupied  by  the  other  company,  and  that 
if  the  connection  was  made  it  would  create  no  lessening  of  the  toll 
charges  that  are  based  upon  the  air-line  distance  rather  than  the  actual 
routing  of  messages.  Hill  v.  New  England  Teleph.  &  Teleg.  Co.  (Me.) 
132. 

SERVICE  COHNECTIOH8. 

Discrimination  in  making  free  service  pipe  installations,  see  Dis- 

CBIMINATIOK,  23. 

P.U.R.1918B. 
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Review  of  Commission  order  relative  to  classificatioii  of  shippers 
for  purpose  of  distribution  of  coal  cars,  see  Appeal  and  Re- 
view, 7. 
'  Right  to  recover  overcharges  as  affected  by  fact  that  overcharge  was 
passed  on  to  general  public,  see  Reparation,  1. 

SIDE  TRACKS. 

Review  of  Commission  order  requiring  carrier  to  furnish  cars  at 
private  sidings  for  public  use,  see  Appeal  and  Review,  8. 

Discrimination  in  refusing  to  switch  cars  arriving  over  other  rail- 
road to  private  sidetracks,  see  Discrimination,  20. 

Power  of  Commission  to  require  railroad  to  switch  cars  arriving 
over  other  railroads  on  to  a  private  sidetrack,  see  Service,  3. 

Refusal  to  furnish  switching  service  because  shipper  has  no  right 
to  occupy  street  with  side  track,  see  Service,  27. 

SINKING  FUND. 

Straight  line  method  of  computing  depreciation  preferable  to  sink- 
ing fund  method,  see  Depreciation,  5. 

Rule  as  to  deduction  of  accrued  depreciation  in  valuation  where 
sinking  fund  method  of  providing  for  depreciation  has  been 
addpted,  see  Valuation,  8. 

SKID  CHAINS. 

California  requirement  as  to  skid  chains  for  automobiles  operated 
as  common  carriers,  see  AirroMOBiLES. 

SLUMS. 

Effect  of  zone  system  of  street  railway  rates  to  create  slum  dis- 
tricts, see  Rates,  38. 

SOI.DIERS. 

Duty  of  carriers  to  furnish  government  available  equipment  for 
movement  of  troops  and  munitions,  see  Service,  23. 

SPECIAL  LAW. 

City  charter  authorizing  municipality  to  regulate  rates  as  special 
legislation,  see  Statutes,  2. 

SPECIFIC  PERFORMANCE. 

Power  of  California   Commission  to  enforce  service  contract,  se« 

Commissions,  6. 
Proceedings  to  determine  validity  of  schedule  abrogating  contract 

rates  as  one  for  specific  enforcement  of  contracts,  see  Rates, 

19. 

SPEED. 

Speed  regulations  for  automobiles  operated  as  common  carrier,  see 
Service,  21. 
P.U.R.1918B. 
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SPEEDOMETEZIS. 

California  regulati<ai  as  to  speedometers  for  automobiles  engaged  in 
transportation  business,  see  AuroMOBiiise, 

SPUR  TRACKS. 

See  Side  Tracks. 

STAGES. 

Rules  of  California  Commission  governing  rates  and  operation  of 
automobile  stages,  see  Automobiles,  1. 

STANDARDS. 

Rules  of  New  York  Commission  relative  to  service  by  steam  heating 
corporations,  see  Sebviob,  28. 

STATUTES. 

Necessity  of  securing  permission  from  local  authorities  for  opera- 
tion of  automobiles  as  common  carriers  under  California  stat- 
ute, see  AXTTOMOBILES,  2. 

Necessity  of  securing  certificate  of  convenience  for  operation  of 
automobile  as  common  carrier  under  California  statute,  see 
Automobiles,  5. 

Necessity  of  securing  certificate  of  convenience  by  company  attempt- 
ing to  resume  furnishing  public  service  after  the  expiration  of 
contract  executed  prior  to  Public  Utilities  Act,  see  Cebtifi- 
CATB8  OF  Convenience  and  Nbcessitt,  2. 

Power  of  New  Jersey  Commission  to  determine  the  validity  of  stat- 
utes, see  Commissions,  8. 

Construction  of  terms  "merger"  and  "consolidation''  as  used  in  New 
Jersey  statute,  see  Consolidation,  ^Iergeb,  and  Sale,  5. 

Validity  of  California  statute  declaring  pipe  line  companies  having 
monopoly  on  transportation  of  oil,  common  carriers,  see  CoN- 

STTTUTIONAL  LAW,  1. 

Construction  of  West  Virginia  statute  relative  to  equality  of  trans- 
portation facilities,  see  Discrimination,  22. 

As  to  what  constitutes  construction  of  electric  plant  within  meaning 
of  New  York  statute  requiring  consent  of  Commission,  see 
Electbicity,  1. 

Order  protecting  utility  from  competition  in  furnishing  water  to 
railroad  engaged  in  interstate  commerce  as  violation  of  Federal 
Anti-Trust  Laws,  see  Interstate  Commerce,  1. 

Disposition  of  surplus  product  as  constituting  invasion  of  occupied 
territory  under  Idaho  statute,  see  ^Monopoly  and  Competition, 
3. 

Meaning  of  net  cost  used  in  statute  requiring  municipality  purchas- 
ing utility  to  pay  net  cost  of  erecting  and  maintaining  same, 
see  Municipal  Plants,  2. 

Construction  of  statute  relative  to  method  of  fixing  price  to  be  paid 
by  municipality  for  "works  and  property"  of  a  public  utility, 
see  Municipal  Plants,  3. 
P.U.R.1918n. 
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As  to  what  constitutes  furnishing  of  public  service  under  Idaho 
statute,  see  PUBUc  Utilitibs,  8,  9. 

Burden  of  proof  on  application  for  increase  in  rates  under  Idaho 
statute,  see  Rates,  1. 

Effect  of  transfer  of  utility  to  nonresident  in  violation  of  statute, 
see  Rates,  7. 

Order  increasing  franchise  maximiun  rates  as  not  violating  statute 
creating  Commission,  see  Rates,  9. 

Power  of  New  Jersey  Commission  to  suspend  rates  under  New  Jer- 
sey statute,  see  Rates,  10. 

Jurisdiction  of  Commission  over  issuance  of  securities  by  automo- 
bile transportation  companies,  under  California  statutes,  see 
Security  Issues,  5. 

West  Virginia  Public  Service  Commission  Act  as  affecting  right  of 
utility  to  make  regulations,  see  Sebvice,  1. 

Public  Utilities  Act. forbidding  changes  in  service  without  consent 
of  Commission  as  requiring  continuance  of  service  after  expira- 
tion of  contract,  see  Service,  4. 

Burden  of  proof  as  to  necessity  for  physical  connection  between 
railroads  under  Ohio  statute,  see  SexvicE,  25. 

Power  of  Commission  to  fix  value  of  public  utilities  for  purposes 
other  than  rate  making,  aee  Valuatiox,  1. 

Formula  for  ascertaining  price  of  utility's  plant  upon  municipal  ac- 
quisition under  Pennsylvania  statute,  see  Valuatio:^,  6. 

Text  of  Chapter  213,  California  Laws  of  1917,  relating  to  the  opera- 
tion of  automobile  transportation  companies,  p.  299. 

1.  Wherever  the  title  of  the  original  act  is  sufficient,  the  title  of  a 
subsequent  amendatory  act  is  a  matter  of  no  consequence.  Jeffris  v.  Com. 
(Va.)  5. 

2.  A  provision  in  a  city  charter  attempting  to  vest  a  municipal 
corporation  with  the  power  to  regulate  the  rates  of  a  telephone  com- 
pany is  clearly  obnoxious  to  the  prohibition  of  the  Constitution  against 
special  laws,  where  the  legislature  had  previously  vested  the  Public 
Service  Commission  with  comprehensive  power  over  telephone  companies 
and  telephone  lines,  including  the  regulation  of  rates.  Crisfield  v. 
Chesapeake  &  P.  Telepti.  Co.  (Md.)  683. 

STEAM  HEATING. 

Basis  of  apportioning  operating  expenses  between  electric  and  heat- 
ing department,  see  Apportionment,  5,  6. 

Substitution  of  meter  rate  schedule  for  flat  rate  for  steam  heating, 
see  Discrimination,  11. 

Jurisdiction  of  Colorado  Commission  over  steam  heating  utilities^ 
see  Public  Utiuties,  1. 

Requisite  notice  of  change  from  flat  rate  to  meter  rates,  see  Rates, 
30. 

Rates  for,  see  Rates,  30-34. 

Installation  of  meters  for  steam  heating  consumers,  see  Sebvicb,  18. 
P.U.R.1918B. 
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Rules  and  regulations  relative  to  steam  heating  serrice,  see  Sebv- 

ICE,  28. 
Percentage  allowance  for  engineering  and  supervision  of  electrio  and 
steam  heating  properties,  see  VALUAnoN,  16. 

WfEAM  FLAHT. 

Average  coal  efficiency  of  steam  electric  plant,  see  Elbctbicity,  2. 

4iTEP  RATES. 

Water  rates  fixed  on  step  rate  schedule  as  discriminatory,  see  l>is- 

CBIMINATION,  10. 

STOCK. 

Return  not  affected  by  amount  of  outstanding  stock  see  Rbtub^t,  20. 
Issuance  of,  see  SECtrsiTir  Issues. 

Value  of  stocks  as  measure  of  value  for  rate-making  purposes,  see 
Valuation,  4. 

STOCK  BIVWEIIB8. 

See*  Dividends. 

STOCKHOUDERS. 

Utah  Commission  not  to  investigate  parent  company  in  fixing  sub- 
sidiary company's  rates  although  stockholders  are  the  same,  see 
Rates,  5. 

To  bear  part  of  war  conditions,  see  Retubn,  12-14. 

Annotation  on  rate  concessions  to  stockholder,  p.  632. 

STRAIGHT  UNE. 

Straight  line  method  of  computing  depreciation  preferable  to  sink- 
ing fund  method,  see  Depreciation,  5. 

Rule  as  to  deduction  of  accrued  depreciation  where  straight  line 
method  of  providing  for  depreciation  has  been  adopted,  see 
Valuation,  8. 

STREET  LIOHTIirO. 

Power  of  Kansas  Commission  to  regulate  municipal  street  lighting 

as  affected  by  municipal  control,  see  Commissions,  12,  13. 
Rates  for,  see  Rates,  22,  23. 

STREET  RAII.WATS. 

Review  of  Commission  order  apportioning  cost  of  grade  crossing 

elimination,  see  Appeal  and  Review,  4. 
Review  of  Commission's  finding  as  to  financial  condition  sufficient 

to  warrant  increase  in  franchise  rates,  see  Appeal  and  Reviei^% 

5. 
Power  of  Missouri  Commission  to  regulate  rates  fixed  by  municipal 

franchise,  see  Constitutional  Law,  8,  9. 
P.U.R.1918B. 


Digitized  by 


Google 


1148  INDEX. 

STREET   RAILWAYS— continued. 

Neoeesity  of  providing  for  uncared  for  depreciation,  see  Depbscia- 
TION,  4. 

Method  of  computing  depreciation,  see  DsPRECiAiioif,  6. 

Exchange  of  transportation  for  advertising  as  unlawful  discrimi- 
nation, see  DiscBnciNATioN,  2. 

Discrimination  in  street  railway  rates  between  sutmrban.  locaiitiesy 
see  Discrimination,  8,  9. 

Equal  charge  for  unequal  distance  as  discriminatory,  see  Disgjumi- 
NATION,  13. 

Validity  of  municipal  franchise  fixing  rates  outside  corporate  lim- 
its, see  Fbanohises,  3. 

Power  of  Oregcm  Commission  over  street  railway  rates,  see  Rates,  4. 

Fares  on,  see  Rates,  35,  41. 

Return  on  street  railway  company  not  curtailed  because  of  un- 
profitable extensions  forced  upon  it,  see  Retubn,  3. 

Increase  in  rates  authorized,  see  Retubn,  4. 

Increase  in  rates  without  valuation,  to  meet  war  conditions,  see  Re- 
tubn, 11. 

Consideration  of  entire  return  of  street  railway  company,  see  Re- 
tubn, 23. 

Return  allowed  street  railway  company,  see  Retubn,  26-29. 

Zone  system  of  rates  on,  see  Rates,  38-41. 

Discontinuance  of  unprofitable  line  during  winter,  see  Sebviob^  14» 
15. 

Discontinuance  of  unprofitable  line  as  war  measure,  see  Sbbvice,  15. 

Changes  in  working  hours  to  spread  the  peak  traffic  on  street  rail- 
ways, «ee  Service,  29. 

Deduction  for  past  depreciation  in  rate  making  valuation,  see 
Valuation,  11. 

STREETS. 

See  Highways  and  Streets. 

SUBSCRIBERS. 

See  Consumers  and  Patbons. 

SUBSIDIARY  COMFANT. 

Utah  Commission  not  to  investigate  parent  company  in  fixing  sub- 
sidiary company's  rates,  see  Rates,  5. 

SUBSIDIES. 

Return  on  street  railway  company  not  curtailed  because  of  unprofit- 
able exten$>ion8  wliere  donations  had  been  less  than  operating 
losses,  see  Retubn,  3. 

SUBURBAN  COMMUNITY. 

Effect  on,  of  zone  system  street  railway  rates,  see  Rates,  38,  39. 
P.U.R.1918B. 
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SUPERVISION  EXPENSE. 

Percentage  allowance  for  engineering  and  supervision  of  electric  and 
steam  heating  properties,  see  Valuation,  16. 

SURCHARGE. 

Approval  by  New  Jersey  Commission  of  surcharge  to  electric  rates 
for  power  as  war  measure,  see  Rates,  20. 

SURPLUS  PRODUCT. 

Disposition  of  surplus  product  as  constituting  unlawful  invasion  of 
occupied  territory,  see  Monopoly  and  Competition,  3. 

Furnishing  water  through  operation  of  stand-by  pumping  equip- 
ment as  constituting  disposition  of  surplus  water,  see  Public 
Utiuties,  10. 

SUSPENSION. 

Power  of  New  Jersey  Commission  to  suspend  rates,  see  Rates,  10. 

SWITCHING. 

Basis  of  apportioning  expenses  and  taxes  in  determining  reasonable- 
ness of  telephone  switching  rates,  see  Apportionment,  3,  4. 

Discrimination  in  refusing  to  switch  cars  arriving  over  other  rail- 
roads to  private  sidetracks,  see  Discrimination,  20. 

Burden  of  proof  as  to  reasonableness  of  telephone  rates  for  switch- 
ing service,  see  Evidence,  2. 

Charge  for  telephone  switching,  see  Rates,  42-45. 

Power  of  Commision  to  require  railroads  to  switch  cars  arriving 
over  other  railroads  on  to  a  private  side  track,  see  Service,  3. 

Refusal  to  furnish  switching  service  because  shipper  has  no 
right  to  occupy  street  with  side  track,  see  Service,  27. 

Annotation  on  telephone  toll  and  switching  rates,  p.  584. 

TARIFF. 

Power  of  Indiana  Commission  to  authorize  charges  not  contained 
in  filed  schedule,  see  Rates,  11. 

TAXES. 

Basis  of  apportioning  taxes  in  proceeding  to  determine  reasonable- 
ness of  telephone  switching  rates,  see  Apportionment,  4. 

Return  to  be  sufficient  to  care  for  operating  expenses,  taxes,  depre- 
ciation, repairs,  and  to  attract  capital,  see  Return.  5,  6. 

Allowance  for  taxes  as  operating  expense,  see  Return,  30. 

TELEGRAPHS. 

Power  of  Indiana  Commission  to  determine  whether  telegraph  com- 
pany has  right  to  do  telephone  business,  see  Commissions,  3. 

Difference  in  telephone  rates  for  messages  sent   to  different  tele- 
graph companies  as  discriminatory,  see  Discrimination,  17. 
P.U.P.1918B. 
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TELEPHONES. 

Apportionment  of  expenses  and  taxes  in  determining  reasonableness 
of  switching  rates,  see  Atportionment,  3,  4. 

Power  of  Indiana  Commission  to  determine  whether  telegraph  com- 
pany has  right  to  do  telephone  business,  see  Commissions,  3. 

Factors  to  be  considered  in  permiting  telephone  company  to  acquire 
property  of  another  eompany,  see  Consolidation,  Merges,  and 
Sale,  2,  3. 

Power  of  Commission  to  regulate  rates  for  telephone  service  fixed  by 
franchise,  see  Constitutional  Law,  5. 

Necessity  of  providing  for  depreciation,  see  Depbeciation,  2,  3. 

Rate  of  depreciation  for  telephone  plant,  see  Depreciation,  8. 

Necessity  of  extra  rentals  for  extension  telephones  to  eliminate  dis- 
crimination, see  Discrimination,  14. 

Discrimination  in  telephone  toll  service,  see  Discrimination,  1^17. 

Computing  telephone  toll  charges  upon  air-line  distance,  see  Dis- 
crimination, 16. 

Different  rates  for  messages  sent  to  different  telegraph  companies 
as  discriminatory,  see  Discrimination,  17. 

Duty  of  mutual  telephone  company  to  furnish  service  to  all  appli- 
cants, see  Discrimination,  19. 

Burden  of  proof  as  to  reasonableness  of  rates  for  telephone  switch- 
ing service,  see  Evidence,  2. 

Mutual  telephones  as  public  utility  subject  to  jurisdiction  of  Com- 
mission, see  Public  Utilities,  7. 

Rates  for,  see  Rates,  42-45. 

Return  allowed  telephone  company,  see  Return,  30-33. 

Cost  of  adjusting  circuits  to  make  room  for  additional  subscribers  to 
be  borne  by  plant  as  a  whole,  see  Service,  12. 

Service  by  telephones  generally,  see  Service,  30-40. 

Replacing  iron-wire  line  with  copper  wire,  see  Service,  32. 

Discontinuance  of  service  because  of  use  of  profane  language,  see 
Service,  34. 

Arrangement  of  subscribers  on  particular  line,  see  Service,  36,  37. 

Physical  connections  of,  see  Service,  40. 

Annotation  on  telephone  toll  and  switching  rates,  p.  684. 

Statement  that  telephone  utilities  should  have  their  rights  of  way 
across  private  property  for  pole  lines  evidenced  by  written  agreements, 
p.  530. 

TENEMENTS. 

Minimimi  charge  for  tenement  house  served  through  one  meter,  see 
Rates,  46. 

TERMINAL  FACILITIES. 

Use  of  railroad  terminal  facilities  by  another  railroad,  see  Sbbt- 
ice,  9. 

TICKETS  AND  TICKET  BOOKS. 

Sale  of,  for  automobile  transportation,  see  Automobiles. 
P.U.R.1918B. 


Digitized  by 


Google 


INDEX.  1131 

TIME  8CH£DUI«E. 

California  rules  regulating  time  gehedules  for  automobile  carriers, 
see  Automobiles,  1. 

Order  of  state  Commission  fixing  schedule  of  interstate  carrier  an 
\ui constitutional  regulation  of  interstate  commerce,  tee  Inter- 
state Commerce,  4. 

Time  schedule  for  milk  train,  see  Service,  24. 

TIRES. 

California  requirement  as  to  tires  for  automobiles  operated  as 
common  carriers,  see  Axttomobilbs. 

TITLE. 

Suffidency  ol  title  of  amendatory  act,  see  Statttibs,  1. 

TOBACCO. 

Use  of  tobacco  by  drlYers  of  automobiles  operated  as  common  carri- 
ers, see  Automobiles. 

TOLL  SERVICE. 

Discrimination  in  telephone  toU  charges,  see  Discrimination,  15- 

17. 
Charge  for  toll  message,  see  Rates,  42,  43. 
Requiring  telephone  toll  calls  to  be  made  by  number,  see  Service, 

38. 
Physical  connection  to  reduce  routing  distance  of  telephone  toll 

messages,  see  Service,  40. 

Annotation  on  telephone  toll  and  switching  rates,  p.  584. 

TRAILER  CARS. 

California  regulation  with  respect  to  automobile  trailers,  p.  319. 

TRANSFERS. 

On  street  railways,  effect  of  charge  for,  see  Rates,  37. 

TRIAL. 

See  Actual  Trial. 

TROOPS. 

Duty  of  carriers  to  furnish  government  available  equipment  for 
movement  of  troops  and  munitions,  see  Service,  23. 

UNITED  STATES  SUPREME  COURT. 

Jurisdiction  of  appeal  froip  circuit  court  of  appeals  to  review  a 
judgment  In  an  action  to  recover  reparation  awarded  by  In- 
terstate Commerce  Commission,  see  Appeal  and  Review,  12. 

UTAH. 

Power  of  Commission  to  regulate  rates  fixed  by  municipal  franchise, 
see  Constitutional  Law,  10. 
P.U.R.1918B. 
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UTAH — continued. 

Commission  not  to  investigate  parent  company  in  fixing  rates  of 

subsidiary,  see  Rates,  5. 
Increase  in  street  railway  rates  without  valuation  in  order  to  meet 

war  conditions,  see  Retukn,  11. 

VALUATION. 

/.  In  general,  1, 

II,  Ascertainment  of  value  or  coat,  2^7» 
a.   In  general,  2,  3. 
h*   Value  of  securities  as  measure,  4, 

c.  Booh  value  as  measure,  5. 

d.  Effect  of  purpose  for  u?hi^%^  valuation  is  nuidep  6,  7. 
///.   Consideration  of  accrued  depreciation,  8^12, 

IV,  Items  and  expenses  chargeable  to  capital,  13, 
V.  Nonphysical  elements  affecting  value,  14^18. 
a.  Overhead  expenses,  14^10, 

1,  In  general,  14,  16, 

2,  Engineering  and  superintendence,  16, 
h.  Discount  on  securities,  17,  18, 

Vt.   Valuation  of  particular  Idnds  of  tangible  property,  19^^!, 

a.  Property  not  used  or  useful  in  public  service,  19. 

b.  Water  muins,  20. 
o.  Lands,  21, 

VII.   Valuation  of  particular  Tcinds  of  intangible  property,  22^26. 
a.   Ooing  value,  22''^0, 

I,  In  general. 

Review  of  Commission  order  fixing  value  of  utility  plant,  see  Appeal 
AND  Review,  3. 

Order  valuing  property  for  the  purpose  of  fixing  rates  for  experimental 
purposes,  aa  final  order  subject  to  control  of  court  of  appeal,  see 
Appeal  and  Review,  11. 

Valuation  of  utility's  property  as  legislative  act,  dee  Constttution- 
AL  Law,  18. 

Increase  in  street  railway  rates  without  valuation,  to  meet  war  condi- 
tions, see  Return,  11. 

Return  fixed  on  value  of  property  and  not  on  amount  of  outstanding-  se- 
curities, see  Return,  20. 

Basis  of  determining  the  value  of  property  for  issuance  of  stock  divi- 
dend, see  Security  Issues,  7. 

1.  Under  Gen.  Code  §  449-8  et  seq.  as  added  by  103  Ohio  Laws 
pp.  808  et  seq.,  the  valuation  of  public  utilitiee  by  the  Commission  is 
not  confined  to  a  valuation  for  the  purpose  of  ascertaining  the  reason- 
ableness of  charges  for  service  rendered  by  such  utilities.  Cincinnati  ▼. 
Publie  Utilities  Commission  (Ohio)  267. 
P.U.R.1918B. 
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//.  Ascertainment  of  value  or  cost, 

a.  In  general. 

Statement  as  to  method  properly  used  in  estimating  the  reproduc- 
tion cost  of  a  railway  siding,  p.  789.  * 

Tables  showing  detailed  comparative  reproduction  costs  of  water 
plants  for  municipalities  of  a  population  of  about  5000,  p.  794. 

2.  In  arriving  at  the  value  of  a  utility's  plant  for  rate-making  pur- 
poses, the  Missouri  Commission  will  not  be  conclusively  bound  by  any 
one  or  all  of  the  reports  filed  by  expert  engineers  and  accountants. 
Louisiana  v.  Louisiana  Water  Co.   (Mo.)    774. 

3.  The  calculation  of  the  present  worth,  or  market  value,  of  utility 
property  on  the  assumption  that  the  net  revenues  experienced  in  the 
past  may  be  projected  forward  for  thirty  years,  is  of  little  use  in  a 
valuation  for  the  purpose  of  issuing  securities.  Re  Riverton  &,  P.  Water 
Oo.  (N.  J.)  240, 

h.  Value  of  securities  as  measure. 

4.  Bonds  and  stocks  issued  largely  in  excess  of  value,  to  parties 
controlling  the  company,  afford  no  measure  of  present  value  for  rate- 
making  purposes.    Re  Kewanee  Home  Teleph.  Co.  (111.)  172. 

o.  Boole  value  as  measure. 

6.  An  unverified  portion  of  plant  expenditures,  constituting  about 
BO  per  cent  of  the  alleged  book  value  of  a  utilitys'  plant,  should  not 
be  accepted  in  its  entirety,  in  arriving  at  a  rate  valuation,  where,  in 
verifying  the  remaining  20  per  cent  of  these  expenditures,  substantial 
errors  in  favor  of  the  plant  account  were  discovered,  although  in  arriv- 
ing at  a  final  conclusion  the  account  should  be  given  such  consideration 
as  It  may  merit.    Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

d.  Effect  of  purpose  for  which  valuation  is  made. 

Meaning  of  net  cost  used  in  statute  requiring  municipal  ity  purchasing 
utility  to  pay  net  cost  of  erecting  and  maintaining  same,  see  Munic- 
ipal Plants  2. 

6.  Under  the  Pennsylvania  statute  (Act  of  1874,  cl.  7,  §  34),  pro- 
viding that,  upon  the  acquisition  of  a  utility  plant  by  a  municipality, 
it  shall  be  required  to  pay  "the  net  cost  of  erecting  and  maintaining 
the  same,  with  interest  thereon  at  the  rate  of  10  per  cent  per  annum, 
deducting  from  said  interest  all  dividends  theretofore  declared,"  the 
price  to  be  paid  is  reached  by  adding  to  the  original  investment  all  iad- 
ditional  capital  investments  made  in  used  or  useful  property,  whether 
out  of  earnings  or  new  money,  and  by  computing  the  yearly  interests 
on  the  total  thus  obtained  at  10  per  cent;  and,  from  the  interest  figure 
thus  obtained^  by  deducting  the  amount  of  dividends  declared,  includ- 
P.U.R.1018B.  73 
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VALUATION— continued. 

ing  as  divdends  all  earnings  reinvested  in  used  and  useful  property, 
and  all  cash  items  on  hand;  and,  if  tlie  interest  fund  exceeds  the  divi- 
dend fund  arrived  at  in  this  way,  by  adding  the  excess  and  the  amount 
of  all  cash  assets  on  hand,  at  the  date  of  the  purchase,  to  the  total  of 
the  invested  amounts,  to  give  the  purchase  price.  Re  Reynoldsville. 
(Pa.)  464. 

7.  It  is  not  necessary  to  distinguish  between  structural  and  intan- 
gible values,  in  ascertaining  the  value  of  a  utility's  plant  for  the  pur- 
pose of  a  sale  to  another  utility,  where  the  stock  of  the  latter  in  pay- 
ment for  the  property  will  be  distributed  to  the  stockholders  of  the 
former  company,  so  that  they  will  own  the  same  proportionate  interest 
in  the  properties  as  prior  to  the  transfer;  though  such  interest  may  be 
represented  by  a  different  number  of  shares  of  stock  owned.  Re  Delta 
Teleph.  &  Teleg.  Co.   (Cal.)   526. 

///.  Consideration  of  accrued  deprei^iaU&n, 

8.  In  a  valuation  of  public  utility  property  for  rate  making,  no  de- 
duction should  be  made  for  accrued  depreciation,  where  this  hag  been 
provided  for  by  the  sinking-fund  method;  but  where  the  atraight-line- 
method  of  providing  for  depreciation  has  been  adopted,  a  deduction 
should  be  made  of  a  sum  equal  to  the  amount  in  the  depreciation  re- 
serve,  or  such  an  amount  as  the  reserve  might  reasonably  have  been  had 
it  not  been  disbursed  in  the  form  of  dividends;  and  therefore,  the  de- 
termination of  whether  depreciation  shall  be  deducted  or  not  does  not 
depend  upon  the  physical  condition  of  the  property.  Lamar  v.  Inter- 
mountain  R.  Light  k  P.  Co.  (Colo.)  86. 

9.  The  amount  of  depreciation  of  public  utility  property,  as  de- 
termined by  actual  inspection,  has  no  bearing  on  fair  value  for  rate- 
making.    Lamar  v.  Intermountain  R.  Light  &  P.  Co.  (Colo.)  86. 

10.  Deduction  for  depreciation  should  be  made  only  for  actual,  tan- 
gible depreciation,  and  not  for  theoretical  depreciation,  in  fixing  value 
for  rate-making  purposes.    Re  Utah  Light  k  Traction  Co.  (Utah)  497* 

11.  In  fixing  the  value  of  the  property  of  a  street  railway  company 
for  rate-making  purposes,  only  such  deduction  should  be  made  for  past . 
uncared-for  depreciation  as  would  have  accrued  if  unwarranted  divi- 
dends in  excess  of  the  "investment  rate  on  money"  had  not  been  paid. 
Re  Holyoke  Street  R.  Co.  (Masa)  212. 

12.  In  fixing  a  present  plant  value  for  rate-making  purposes,  based 
upon  a  valuation  fixed  by  the  Board  in  a  prior  proceeding,  no  additional 
depreciation  should  be  deducted  where,  during  the  period,  the  deprecia- 
tion reserve  has  decreased,  which  indicates  that  the  annual  amortiza- 
tion charged  to  expense  has  not  equaled  even  the  replacements,  and  that 
less  than  no  fund  for  future  replacements  has  been  provided  out  of 
earnings.     Re  New  Jersey  Gas  Co.   (N.  J.)  438. 

rv.  Items  and  expenses  chargeable  to  capital, 

13.  Items  of  equipment  of  small  value,  having  a  life  of  less  tlian  one- 
year,  should  not  be  included  in  a  valuation  for  rate  making,  such  items^ 
P.U.R.1918B. 
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being  properly  chargeable  to  operating  expense  account  at  the  time  of 

purchase.    Lamar  v.  Intermountain  R.  Light  k  P.  Co.  ( Colo. )  86. 

F.  NonphyHcal  elements  affecting  value, 

a,  Overfiead  expensea, 

1.   In  general* 

14.  An  allowance  of  $15,249  was  made  for  overhead  costs,  in  a  rate 
valuation,  on  physical  property  of  a  water  utility  of  an  estimated  value 
of  $117,819.    Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

15.  In  a  valuation  for  rate  making,  construction  overheads  amount- 
ing to  over  13  per  cent  of  the  field  cost  of  the  inventoried  property  of  an 
electrical  utility  were  held  reasonable  and  liberal,  and  allowances  be- 
yond that  excessive.  Lamar  v.  Intermountain  R.  Light  &  P.  Co.  ( Colo. ) 
S6. 

3.  Engineering  and  superintendence. 

16.  An  item  in  the  book  value  of  an  electric  and  steam  heating  prop- 
erty relating  to  engineering  and  supervisiop,  and  amounting  to  more 
than  20  per  cent  of  the  construction  cost,  is  entirely  excessive  and  un- 
reasonable; and,  in  the  absence  of  evidence  to  show  that  such  an  amount 
was  ever  paid,  only  the  reasonable  value  of  such  services  should  be  al- 
lowed in  a  rate  valuation.  Lamar  v.  Intermountain  R.  Light  &  P.  Co. 
<Colo.)  86. 

h.  Discount  on  securities, 

17.  An  allowance  will  not  be  made  by  the  Colorado  Commission  for 
discount  on  securities,  on  the  theory  that  it  is  an  organization  expense. 
Lamar  v.  Intermountain  R.  Light  &  P.  Co.  (Colo.)  86. 

18.  Discount  on  securities  is  not  properly  chargeable  to  capital  ac- 
count in  fixing  a  valuation  for  rate-making  purposes.  Louisiana  v, 
Louisiana  Water  Co.  (Mo.)  774. 

F/.  Valuation  of  particular  hinds  of  tangible  property, 

a.  Property  not  used  or  %iseful  in  public  service, 

19.  No  account  should  be  taken  of  abandoned  property  in  a  valua- 
tion for  rate  making,  where  such  property  constats  of  r^al  estate  and 
buildings  which  are  presumably  worth  their  appraised  value  on  the 
aarket    Re  Indiana  Fuel  A  Light  Co.  (Ind.)  762. 

h.  Water  mains, 

20.  The  coBt  of  reproducing  water  mains,  based  upon  estimates  of 
Ave  years*  average  costs  of  pipe  and  careful  study  of  local  conditions 
And  labor  costs,  bearing  favorable  comparison  to  actual  costs  under 
P.U.R.1918B. 
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VALUATION— conttnwed. 

similar  conditions,   is  an   ample' allowance  in  a  rate- valuation  case* 

Louisiana  ▼.  Louisiana  Water  Co.    (Mo.)    774. 

c.  Lands, 

21.  The  cost  of  reproducing  a  utility's  land  and  easements  in  a  rate 
valuation  may  properly  be  estimated  upon  the  average  of  opinions  of 
local  real  estate  men  as  to  the  £air  market  value  of  the  property^ 
Louisiana  v.  Louisiana  Water  Co.  (Mo.)  774. 

VII.  ValuaUon   of  particular  Icinds  of   intangfble  property^ 

a.  Going  value. 

Annotation  on  allowance  for  going  value,  p.  814. 

Discussion  as  to  whether  a  utility  which  has  been  a  losing  invest- 
ment and  is  situated  in  a  municipality  with  a  decreasing  population  can 
have  any  going  value,  p.  792. 

22.  Going  value  should  not  be  considered,  in  a  viduation  for  rate 
maKing  if,  by  the  term  **going  value,"  exchange  value  is  meant;  but 
if  the  early  losses  in  revenue  incurred  by  a  utility  are  classified  aa 
going  value,  it  is  proper  that  a  consideration  of  going  value  be  made 
when  the  question  of  rates  involves  the  question  of  property  values.  Re 
Kewanee  Home  Teleph.  Co.   (111.)   172. 

23.  In  arriving  at  reproduction  cost  the  New  Jersey  Commissioxk 
refused  to  make  a  separate  allowance  for  going-concern  value,  based  on 
the  cost  of  reproducing  the  business,  on  the  ground  that  this  evidence 
was  of  such  an  indefinite  character  that  no  conclusion  could  be  pre- 
sented with  respect  thereto.    Re  Riverton  &  P.^'ater  Co.  (N.  J.)  240. 

24.  No  addition  should  be  made  to  the  physical  value  of  a  water 
company's  property  for  unearned  profits  or  unearned  depreciation^ 
where  the  income  has  been  suflicient  to  provide  for  all  depreciation  and 
a  return  of  7.8  per  cent  on  the  investment.  Re  Riverton  &  P.  Water 
Co.   (N.  J.)  240. 

25.  Unaccumulated  accrued  depreciation,  due  to  deficient  earnings,, 
cannot  be  considered  as  a  deficit  in  estimating  going  value  on  the  past;- 
deficit  theory,  where  no  deduction  has  been  made  from  the  original  in- 
vestment on  account  of  depreciation.  Louisiana  v.  Louisiana  Water  Co^ 
(Mo.)  774. 

26.  In  fixing  the  valuati<m  of  a  utilities  property  for  rate-fixing 
purposes,  the  burden  ia  upon  such  utility  io  show  by  direct  evidence  the 
cost  of  acquiring  customers  or  attaching  business,  before  ^uch  an  item 
can  properly  be  included  in  the.  cost  of  its  property.  Cincinnati  F- 
Public  Utilities  Commission  (Ohio)  267. 

VAI.TJE  OF  SERVICE. 

Value  rather  than  cost  of  service  as  basis  of  charge  for  stefun  Seat- 
ing furnished  as  by-product,  see  Raties,  31. 
Utility  not  to  charge  more  than  service  is  worth,  see  RETt^RiS",  9. 
P.U:R.1918B. 
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ir£G£TABLE8. 

Charge  for  refrigerator  cars  used  in  Bhipmelit  of  potatoes  and  other 
vegetables  in  Wisconsin,  see  Ratbs,  29. 

VIBGnilA* 

Necessity  of  consent  of  Commission  for  dissolution  of  publie  service 
corporation,  see  Public  Utiutibs,  11. 

WAGES. 

Policy  of  Commission  to  divide  excess  earnings  between  utility, 
employees,  and  patrons,  see  Retubn,  1. 

WAR. 

Policy  of  Colorado  Commission  relative  to  new  constructions  during 
the  war,  see  Construction  and  Equipment,  1. 

Policy  of  New  Hampshire  Commission  with  reference  to  eliminat- 
ing grade  crossings  during  period  of  the  war,  see  Cbossinqs,  1. 

Approval  by  New  Jersey  Commission  of  surcharge  to  electric  rates 
for  power  as  war  measure,  see  Rates,  20. 

Effect  of  war  condition  on  return  to  which  utility  is  entitled,  see 
Retubn,  19-14. 

Public  Utilities  to  bear  part  of  burden  of  war  conditions,  see  Re- 
turn, 12-14. 

Discontinuance  of  unprofitable  street  ear  line  as  war  measure,  see 
Service,  15. 

Annotation  on  effect  of  abnormal  war  conditions,  p.  765. 

WARNING  DEVICES. 

California  requirements  as  to  warning  device  for  automobiles 
operated  as  common  carriers,  see  Automobiles. 

WASHINGTON. 

Review  of  Commission  order,  see  Appeal  and  Review,  2. 
Power  of  Commission  to  institute  proceedings  for  elimination  of 
grade  crossing,  see  Cbossinqs,  2. 

WASTE. 

Occasional  installation  of  meter  free  to  ascertain  if  flat  rate  con- 
sumer is  wasting  water,  see  Discruiination,  24. 

Substitution  of  meter  rates  for  flat  rates  to  prevent  waste,  see 
Rates,  34. 

WATEft. 

Apportionment  of  expenses  and  revenues  ef  municipal  <wiater  {^af 
between  genial   service  and  fire  protection,  see  Apportion- 
ment, 1. 
Rate  of  depreciation  for  water  plant,  see  DeprkciaTiov,  9, 18.  ^ 

Free  or  reduced  water  rates  as  unlawful  discrimination,  see  Dis- 
crimination, 1. 
P.U.R.1918B. 
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» 
WATER— continued. 

Water  rates  fixed  on  step  rate  schedule  as  discriminatory,  see  Dis- 

CRIMD7ATION,   10. 

Flat  water  rates  based  on  size  of  house  as  discriminatory,  see  Dis- 

CBIMINATION,   12. 

Water  rate  schedule  recognizing  several  classes  of  general  consumers 
as  discriminatory,  see  Discrimination,  18. 

Discrimination  in  making  free  service  pipe  installations  and  sup- 
plying meters,  see  Discrimination,  23. 

Occasional  installation  of  meter  free  to  ascertain  if  flat  rate  con- 
sumer is  wasting  water  as  discriminatory,  see  Discbimination, 
24. 

Furnishing  water  for  locomotives  used  in  interstate  commerce  aa 
transaction  in  interstate  commerce,  see  Intebstatv  Coicmebce, 
1. 

Furnishing  water  by  private  company  as  constituting  furnishing  of 
public  service,  see  Public  Utujtiks,  S-10. 

Furnishing  water  through  operation  of  stand-by  pumping  equip- 
ment as  constituting  disposition  of  surplus  water,  see  Public 
Utilities,  10. 

Minimum  charge  for  tenement  house  served  through  one  meter,  see 
Rates,  46. 

Return  allowed  water  company,  see  Return,  34. 

Utility  to  own  meters,  see  Sesvick,  10. 

Water  utility  -to  install  and  maintain  service  pipes,  see  Service^ 
20. 

Method  of  fixing  valu^  of  water  mains,  see  Valuation,  20. 

Discussion  of  desirability  of  and  necessity  lor  filtration  plants  in 
communities  deriving  their  water  supply  from  surface  sources,  p.  795. 

WATERED  STOCK. 

As  not  affecting  allowance  for  return,  see  Return,  20. 

WEST  VIRGINIA. 

Order  valuing  property  for  the  purpose  of  fixing  rates  for  experi- 
mental purposes,  as  final  order  subject  to  control  of  <»ourt  of 
appeal,  see  Appeal  and  Review,  11. 

Construction  of  statute  relative  to  equality  of  transportation  facil- 
ities among  shippers  of  coal,  see  Discjrimination,  22. 

Public  Service  Commission  Act  as  affecting  right  of  utility  to  make 
regulations,  see  Service,  1. 

Power  of  Commission  to  annul  discriminatory  regulations,  see  Serv- 
ice, 2. 

^WHOIiESALE  RATES. 

Wholesale  electric  power  rates,  see  Rates,  24-29. 

WHITER  SBRVIOE. 

Disoontinuance  of  unprofitable  street  car  line  during  winter,  see 
Service,  14,  15. 
P.U.R.1918B. 
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WIRES  AND  CABLES. 

Replacing  iron-wire  telephone  line  with  copper  wire,  see  Service,  32. 
Disconnecting  rural  telephone  lines  at  night  because  of  proximity  of 
poorly  insulated  electric  light  wires,  see  Sebviqe,  33. 

WISCONSIN. 

Policy  of  Commission  with  reference  to  water  rate  schedule  recog- 
nizing several  classes  of  general  consumers,  see  Discrimi- 
nation, 18. 

Effect  of  power  of  Commission  of  transfer  of  utility  to  nonresident 
contrary  to  statute,  see  Rates,  7. 

Railroad  not  warranted  in  filing  interstate  rate  for  refrigerator 
car  service  without  approval  of  Wisconsin  Commission  because 
of  ruling  of  Interstate  Commerce  Commission  that  failure  to 
make  charge  is  discriminatory  against  interstate  commerce, 
see  Rates,  8. 

Charge  for  refrigerator  cars  used  in  shipment  of  potatoes  and 
other  vegetables  in  Wisconsin,  see  Rates,  29. 

Other-line  charge  as  unlawful  in  Wisconsin,  see  Rates,  42. 

WITNESSES. 

Weight  to  be  given  to  report  of  experts  relative  to  value  of  utility's 

plant,  see  Valuation,  2. 
Use  of  opinion  of  real  estate  men  in  fixing  value  of  utility's  land, 

see  Valuation,  21. 

WOBKING  HOURS. 

Changes  in  working  hours  to  spread  the  peak  trafiBc  on  street  rail- 
ways, see  Service,  29. 

ZONES. 

Discrimination  in  suburban  railway  rates,  see  Discriminatiow,  9. 
Zone  system  of  street  railway  rates,  see  Rates,  38-41. 
P.U.R.1918B. 
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